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JUDGES 


THE  COURTS  REPORTED  DURING  THE  PERIOD 
COVERED  BY  THIS  VOLUME 


SUPREME  COURT— First  Department 

Justices  of  the  Appellate  Dniision. 
GBOBGB  L.  INGRAHAM,  Presidino  Justice. 

ASSOCIATK  JUSTICES. 

CHESTER  B.  McLAUGHLIN.  FRANCIS  M.  SCOTT. 

FRAKK  C.  LAUGHLIK  VICTOR  J.  DOWLINQ. 

JOHN  PROCTOR  CLARKE.  HENRY  D.  HOTCIIKISS. 

Justices  of  the  Appellate  Term,  1915. 

•  January. 
CHARLEii  L.  GUY,  Pkesidinq  Justice. 

ASSOCIATE  JUSTICES. 

NATHAN  BIJUR.  EDWARD  J.  GAVEGAN. 

February. 
CHARIiES  L.  GUY,  Prbsidino  Justice. 

ASSOCIATE  JUSTICES. 

BARTOW  S.  WEEKS.  FRANCIS  K.  PENDLETON. 

March. 
IRVING  LEHMAN,  Presiding  Justice.  ' 

ASSOCIATE  JUSTICES. 
DANIEL  F.  COHALAN.  PETER  A.  HENDRICK. 

ApHl. 

CHARLES  L.  GUY,  Presiding  Justice. 

ASSOCIATE  JUSTICRO. 

NATHAN  BIJUR.  FRANCIS  K.  PENDLETON. 

May. 
CHARLES  L.  GUY,  Presiding  Justice. 

ASSOCIATE   JUSTICES. 

IRVING  LEHMAN.  M.  WARLEY  PLATZEX. 
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First  Department — Cont'd. 

Justices  of  the  Appellate  Term,  1915 — Cont'd. 

June. 

CHARLES  L.  GUY,  Presiding  Justice. 

ASSOCIATE  JUSTICES. 

NATHAN  BIJDR.  ALFRED  R.  PAGE, 

October. 
CHARLES  L.  GUT,  Pbesidinq  Justice. 

ASSOCIATE  JUSTICES. 

NATHAN  BIJUR.  ALFRED  R.  PAGE. 

Vovemher. 
IRVING  LEHMAN,  Phesidinq  Justice. 

ASSOCIATE  JUSTICES. 

NATHAN  BIJUR.  JOHN  J.  DELANY. 

December. 
CHARLES  L.  GUY,  Pbesidino  Justice. 

ASSOCIATE  JUSTICES. 

EUGENE  A.  PHILBIN.  


Justices  of  the  First  District. 


P.  HENRY  DOGRO.i 
JAMES  A.  BLANOIIARD. 
JOHN  PROCTOR  CLARKE. 
SAMUEL  GREENBAUM. 
EDWARD  B.  AMEND.2 
VERNON  M.  DAVIS. 
GBORGB  L.  INGRAHAM. 
VICTOR  J.  DOWLING. 
JOSEPH  E.  NEWBURGER. 
JOHN  J.  BRADY. 
MITCHELL  L.  ERLANGKR. 
JOHN  FORD. 

LEONARD  A.  GIEGERICH. 
JOHN  W.  GOFF. 
CHARLES  li.  GUY. 
PETER  A.  HENDRICK. 
M:  WARLEY  PLATZ^KK. 

W.  M. 


SAMUEL  SEABURY.» 
IRVING  LEHMAN. 
NATHAN  BIJUR. 
EDWARD  J.  GAVEGAN. 
ALFRED  R.  PAGE. 
JOHN  J.  DELANY. 
FRANCIS  M.  SCOTT. 
DANIEL  F.  COHALAN. 
FRANCIS  K.  PENDLETON. 
HENRY  D.  HOTCHKISS. 
THOMAS  F.  DONNELLY. 
EDWARD  G.  WHITAKBU. 
EUGENE  A.  PHILBIN. 
BARTOW  S.  WEEKS.1 
BENJAMIN  N.  CARDOZA.* 
CI^RENCE  J.  SIIEARN.5 
FRANCIS  B.  DBLEHANTY.« 
HOSSJ 


'  Re-elected  November,  1914. 
'Died  November,  1914. 

*  Appointed  December,  1914,  to  Court  of 

Appeals. 

*  Designated  February,  1814,    to  .sit   In 

Court  of  Appeals. 


'  Appointed  December,  1914,  to  succeed 

Edward  B.  Amend. 
•Appointed   December,   1914,   to    succeed 

Samuel  Seabury. 
'  Assigned    temporarily   to   sit    to   this 

district. 
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•vii 


Second  Department 

Justices  of  the  Appellate  Division. 
ALMET  F.  JENKS,  Presidino  Justick. 

ASSOCIATK  JUSTICES. 

JOSEPH  A.  BUKK.  ADELBERT  P.  RICH. 

EDWARD  B.  THOMAS.  LUKE  O.  STAPLETON. 

WILLIAM  J.  CARR.  HARRINGTON  PUTNAM. 


Justices  of  the  Appellate  Term,  1916. 

March. 
SAMUEL  T.  MADDOX.  JOSEPH  A8PINALL. 

DAVID  F.  MANNING.  ;  , 

May. 
SAMUEL  T.  MADDOX.  ABEL  E.  BLACKMAR. 

JAMES  C.  VAN  8ICLEN. 

October.  •  I  >,. 

SAMUEL  T.  MADDOX.  FREDERICK  B.  CRANSL 

RUSSELL  BENEDICT. 

December. 
SAMUEL  T.  MADDOX.  ISAAC  M.  KAPPER. 

CHARLES  H.  KELBT. 


Justices  of  the  Second  District. 


WILLIAM  J.  KELLY. 
JOSEPH  A.  BURR. 
JOSEPH  ASPINALL. 
WILLIAM  J.  CARR. 
LESTER  W.  CLARK. 
FREDERICK  E.  CRANE. 
WALTER  H.  JATCOX. 
TOWNSEND  SOUDDER. 
EDWARD  B.  THOMAS. 
ABEL  E.  BLACKMAR. 


LUKE  D.  STAPLBTON. 
ISAAC  M.  KAPPER. 
HARRINGTON  PUTNAJf. 
SAMUEL  T.  MADDOX.  • 
GARRET  J.  GARRETSON. 
CHARLES  H.  KELBY. 
RUSSELL  BENEDICT. 
JAMBS  C.  VAN  SICLBN. 
ALMET  F.  JENKS. 
DAVID  F.  MANNING. 


Justices  of  the  Ninth  District. 


MARTIN  J.  KEOGH.  ISAAC  N.  MILLS. 

MICHAEL  H.  HIRSCHBERG.  JOSEPH  MORSGHAUSBR. 

ARTHUR  S.  TOMPKINS. 
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lliird  Department. 

Justices  of  the  Appellate  Division. 
WALTER  LLOTD  SMITH,  Pbksidino  Justiok. 

ASSOCIATE  JX7STICE8. 

JOHN  M.  KELIXJGG.  WESLEY  O.  HOWARD. 

GEORGE  F.  LYON.  JOHN  WOODWARD. 

Justices  of  the  Third  District. 

ALDEN  CHESTER.  WILLIAM  P.  RUDD. 

AARON  V.  S.  COCHRANE.  GILBERT  D.  B,  HASBRODCK. 


Justices  of  the  Fourth  District. 


HENRI  T.  KELLOGG.  EDWARD  C.  WHITMYBR. 

CHARLES  C.  VAN  KIRK.  HENRY  V.  BORST. 


Justices  of  the  Sixth  District. 


ALBERT  H.  SEWELL.  M.  H.  KILBY. 

GEORGE  McCANN. 


Fourth  Department 

Justices  of  the  Appellate  Division. 
FREDERICK  W.  KRUSE,  Pbesidinq  Justick. 

ASSOCIATE  JUSTICES. 

JAMES  A.  ROBSON.  JOHN  S.  LAMBERT. 

NATHANIEL  FOOTE.  EDGAR  S.  K.  MERRKLL. 


Justices  of  the  Fifth  District. 

WILLIAM  S.  ANDREWS.  B.  C.  EMERSON. 

IRVING  B.  DKVENDORF.  IRVING  G.  HUBBS. 

PASCAL  O.  J.  DB  ANGELIS.  LEONARD  O.  CROUCH. 


Justices  of  the  Seventh  District. 

ARTHUR  B.  SUTHERLAND.  GEORGE  A.  BENTON. 

WILLIAM  W.  CLARK.  SAMUEL  N.  SAWYER. 
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Fourth  Department — Cont'd. 

Justices  of  the  Eighth  District. 

IX)UIS  W.  MARCUS.  CHARLES  H,  BROWN. 

CUTHBERT  W.  POUND.  CHARLES  A.  POOLBT. 

CHARLES  B.  WHEELER,  HERBERT  P.  BISSELL. 

EDWARD  K.  EMERT.  HABRX  L.  TAYLOR. 


CITY  COURT  OF  NEW  YORK. 

EDWARD  F.  O'DWTBR,  Chief  Jubtiob. 

ASSOCIATK  JUBTICKS. 
FRANCIS  B.  DELBHANTY.*  EDWARD  B.  LA  FKTRA. 

JOSEPH  I.  GBEEN.»  RICHARD  T.  LYNCH. 

JOHN  V.  McAVOY.  RICHARD  H.  SMITH. 

ALEXANDER  FINELITE.  WILLIAM  L.  RANSOM. 

PETER  SCHMUCK,  LORENZ  ZELLER." 

JAMES  A.  ALLEN.ii 


*  Appointed   to   Supreme  Court   December,   1114,  to  succeed  Samuel  Seabury. 

*  Term  expired  December  31,  1914. 

**  Appointed  December,  1914,  to  succeed  Francis  B.  Delehanty. 
»  Elected  November,  1914. 
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In  re  BURKE. 


(Sapreme  Court,  Trial  and  Special  Term,  Chemung  County.    November 

28.  1914.) 

1.  Municipal  Cobpobatiors  ({  185*) — Revovai.  or  Poucbmkn — Cbbtiobabi 

— ISAVAKCB  OF  WBTT — ^DlSCBETION  OF  COTJBT — EviDBHCE. 

On  an  application  at  Special  Term  for  writ  of  certiorari  to  rcTlew  an 
order  dismissing  a  policeman  from  duty  for  falling  to  report  a  violation 
of  the  Idqnor  Tax  Lew,  evidence  taken  before  the  commissioners,  which 
was  made  a  part  of  the  application,  held  to  authorize  the  issuance  of  the 
writ  without  an  abuse  of  the  discretion  of  the  court 

[Ed.  Note. — For  other  cases,  see  Municipal  Corporations,  Cent.  Dig.  IS 
482-509 ;   Dec.  Dig.  i  186.*] 

2.  Witnesses  (S  367*) — Cbedibilitt — Interest — Detectives. 

Testimony  of  witnesses  who  were  employed  to  detect  violations  of  the 
liquor  Law  is  not  unbiased. 

[Ed.  Note.— For  other  cases,  see  Witnesses,  Gent.  Dig.  {{  1184,  1185; 
Dec.  Dig.  §  367.*] 

3.  MUNICirAL  COBPOBAIIONS    (i  186*) — RbXOTAI.  0»  PoUGBltBN — Ckbtiobau 

— Stat  of  Execution. 

The  court  at  Special  Term,  in  granting  a  writ  of  certiorari  to  review  a 
decision  of  the  police  commissioners  removing  a  policeman  for  neglect  of 
duty,  will  not  stay  the  execution  of  the  decision,  the  effect  of  which  stay 
would  be  to  restore  the  policeman  to  his  rank  with  full  pay,  btit  will  leave 
that  question  for  the  determination  of  the  Appellate  Division. 

[Ed.  Note. — For  other  cases,  see  Municipal  Corporations,  Cent.  Dig.  §S 
492-509;  Dec.  Dig.  i  185.*] 

Application  for  certiorari  by  John  Burke  against  the  Police  Commis- 
sioners of  the  City  of  Elmira,  and  for  a  stay  of  execution  of  the  deci- 
sion of  the  Police  Commissioners  pending  final  hearing.  Writ  of  cer- 
tiorari issued,  and  stay  denied. 

Mortimer  L.  Sullivan,  of  Elmira,  for  petitioner. 
Boyd  McDowell,  of  Elmira,  for  respondents  police  commissioners  of 
the  ctty  of  Elmira. 

,  KILEY,  J.  John  Burke,  a  policeman  of  the  city  of  Elmira,  on  the 
3d  day  of  October,  1914,  was  suspended  on  a  charge  preferred  by  his 
chief.    The  substance  of  the  charge  is  that  Burke  on  August  23,  1914, 

*For  otlier  cases  dim  Bam*  topic  ft  t  nvmbbb  in  O«o.  A  Am.  Dlga.  U07  to  data,  *  Rep'r  IndazM 
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which  day  was  Sunday,  was  present  at  a  hotel  known  as  the  Eleventh 
Ward  Hotel  in  the  city  of  Elmira,  and  witnessed  the  violation  of  the 
Liquor  Tax  Law,  and  did  not  report  the  same  as  required  by  the  rules 
and  regulations  of  the  department.  A  trial  was  had  and  petitioner  dis- 
missed from  the  police  force  October  31,  1914.  This  application  is 
made  for  a  writ  of  certiorari,  and  for  a  stay  of  execution  of  the  judg- 
ment of  the  board  of  police  commissioners.  Contrary  to  the  usual 
course  of  such  proceedings,  the  respondents  were  brought  in  upon  mo- 
tion as  provided  by  section  2128  of  the  Code  of  Civil  Procedure.  Sec- 
tion 2120  of  the  Code  of  Procedure  provides  for  the  issuing  of  a  writ. 
The  respondents  oppose  the  petitioner's  application,  not  upon  the 
ground  that  the  court  is  without  jurisdiction,  but  upon  the  ground  that 
it  would  be  an  abuse  of  discretion  to  issue  the  writ  and  grant  the  stay 
asked  for  by  petitioner. 

[  1 1  The  issue  made  by  the  petition  and  the  affidavits  of  respondents 
involves  an  examination  of  the  evidence  taken  before  the  commission- 
ers, which  evidence  was  made  a  part  of  the  papers  upon  this  motion. 
The  questions,  the  determination  of  which  the  petitioner  seeks  to  have 
reviewed  by  the  Appellate  Division,  are  provided  for  in  subdivisions 
4  and  5  of  section  2140  of  the  Code  of  Civil  Procedure.  As  this  is  the 
only  way  that  the  determination  can  be  reviewed,  it  would  seem  that 
the  writ  ought  to  issue  as  a  matter  of  course ;  but  the  earnestness  and 
honesty  of  the  respondents'  counsel  upon  the  argument  that  such  action 
on  the  part  of  the  court  would  be  an  abuse  of  discretion  compels  me  to 
examine  and  dissect  the  evidence  taken  upon  the  trial.  The  rights  here 
involved  are  vital  and  important,  both  to  the  petitioner  and  the  people. 
If  the  petitioner  has  been  wronged,  and  the  right  to  review  denied  him, 
there  is  not  anything  that  will  compensate  that  wrong  under  the  circum- 
stances of  this  case.  If,  on  the  other  hand,  the  petitioner  is  guilty  of 
the  offense  charged  and  justly  convicted  of  the  same,  he  deserves  the 
punishment  meted  out  to  him,  and  such  judgment  and  its  force  and  ef- 
fect should  not  be  impaired  by  an  abuse  of  discretion  in  his  favor. 

What  does  the  evidence  show  as  bearing  upon  the  question  ?  Who 
is  tlie  petitioner  ?  One  of  the  police  force  of  the  city  of  Elmira,  and 
has  been  for  upwards  of  20  years.  What  is  his  record  up  to  August 
23,  1914?  Clean,  and  so  far  as  this  evidence  shows  never  charged  with 
dereliction  of  duty  or  conduct,  nor  with  the  violation  of  any  regulation 
,or  rule  of  law  governing  his  official  action.  On  October  7,  1914,  the 
trial  was  had,  completed,  and  evidence  closed.  The  evidence  for  com- 
plainant was  given  by  Campbell,  Wheeler,  Moss,  and  Burgett,  and  was 
to  the  effect  that  Burke  was  seen  by  them  drinking  at  the  hotel  in  ques- 
tion on  August  23,  1914,  between  3  ;30  and  4 :30  p.  m.,  and  that  others 
were  drinking  at  the  same  time  and  place.  None  of  these  four  give  any 
evidence  worthy  of  consideration  that  it  occurred  after  that  time. 
Burke  denies  that  he  was  there  at  all  on  that  day,  and  called  eight  dis-  . 
interested  witnesses  whose  evidence  tended  to  show  that  he  was  in  at- 
tendance, at  work,  at  Recreation  Park  in  the  city  of  Elmira,  on  that  day, 
from  about  2  o'clock  p.  m.  until  about  5 :30  p.  m.,  when  the  game  of 
ball  there  being  played  was  finished ;  that  this  park  is  over  a  mile  from 
the  hotel,  and  could  not  be  reached,  even  its  vicinity,  until  5 :48  p.  m. 
The  petitioner  urges  that  the  burden  of  proof  was  upon  his  accusers. 
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and  that  his  witnesses  overwhelmed  the  complainant ;  tiiat  such  a  deci- 
sion could  not  have  been  found  against  him,  except  by  a  prejudiced 
tribunal  upon  biased  testimony. 

[2]  It  appears  from  the  evidence  that  the  four  witnesses  sworn 
against  the  petitioner  upon  this  occasion  were  employed  by  the  police 
commissioners  to  detect  violations  of  the  Liquor  Tax  Law,  and  he  urges 
that  such  evidence  is  from  interested  witnesses,  and  should  not  be  given 
the  credence  that  obtains  in  the  case  of  a  disinterested  witness.  Re- 
spondents proclaim  under  oath  their  absolute  neutrality,  with  lack  of 
interest  always  present  This  delicate  question  I  am  not  called  upon 
to  decide.  .  As  to  the  interest  of  the  witnesses,  I  must  consider  upon 
the  question  of  abuse  of  discretion.  Evidence,  the  production  of  which 
is  the  result  of  trade  and  barter,  is  never  unbiased.  This  characteristic 
is  not  confined  to  the  common  informer,  but  extends  over  a  wide  area 
of  endeavor,  expert  and  otherwise.  These  soldiers  of  fortune  in  this 
particular  line  of  investigation  seem  to  have  become  a  despicable  neces- 
sity in  our  rapid  and  somewhat  erratic  development.  The  necessity 
does  not  always  change  the  character,  however.  It  does  not  follow  that 
such  evidence  is  always,  or  even  often,  false ;  but  in  deciding  whether 
an  abuse  of  discretion  is  had  when  a  writ  is  granted  upon  facts  and 
circumstances,  as  disclosed  in  this  record,  it  must  be  considered.  I  am 
not  unaware  that  the  Appellate  Division  may  take  into  consideration 
the  additional  light  thrown  upon  evidence  by  the  attitude,  actions,  and 
appearance  of  the  witnesses  in  person  before  the  tribunal  hearing  the 
same.  It  is  not,  however,  a  consideration  to  be  acted  upon  in  deciding 
the  questions  here  presented. 

On  October  24,  1914,  the  hearing  was  reopened,  and  one  witness, 
one  Charles  Cordier,  was  sworn  for  the  complainants.  It  was  sought 
by  this  witness  to  fix  the  time  when  Burke  was  at  the  hotel  as  between 
5 :30  and  5 :45  p.  m.,  August  23, 1914.  His  evidence  shows  that  he  does 
not  remember  the  time  as  an  independent  fact,  and  on  the  whole  does 
not  aid  respondents  upon  the  only  question  now  being  considered,  viz. : 
Is  it  an  abuse  of  discretion  to  grant  this  writ  ?  I  feel  it  is  my  duty  to 
grant  the  writ,  and  under  the  circumstances  disclosed  here  it  would  be 
an  abuse  of  discretion  to  refuse  it. 

[3]  We  now  come  to  the  proposition :  Shall  a  stay  be  granted  ?  I 
understand  that  a  stay  of  execution  of  the  decision  of  the  commissioners 
has  the  effect  of  restoring  petitioner  to  his  former  rank  with  pay  from 
time  of  his  suspension.  In  effect  that  would  be  a  decision  that  the  tri- 
bunal erred  in  the  judgment  it  reached  when  it  made  such  decision. 
I  have  not  reached  any  such  conclusion.  In  discussing  the  first  proposi- 
tion, namely.  Should  a  writ  issue?  we  had  to  do  only  with  evidence  of 
witnesses.  This  has  to  do  with  a  decision  of  the  trial  court,  so  to  speak. 
That  comes  before  the  Appellate  Division,  and  if  that  court  reverses 
the  finding  of  the  respondents,  petitioner  will  then  get  the  relief  he  asks 
for  here.  No  one  should  countenance  the  violation  of  law  or  the  omis- 
sion to  declare  such  violation  when  duty  demands  it.  Not  even  a  sus- 
picion that  the  safeguards  of  the  people  against  such  violation  is  not 
respected  should  by  any  act  be  permitted.  Doubtless,  by  strictly  ad- 
hering to  this  principle,  hardship  will  be  worked  toward  some  innocent 
people,  but  better  that  than  that  the  lawless  element  of  a  community 
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should  find  courage  in  judicial  action,  that  one  provision  of  law  may 
be  ignored  while  another  and  different  provision  shall  be  enforced.  It 
must  be  assumed  that  the  board  of  police  commissioners  discharged  its 
duty  as  it  saw  it,  and  the  Appellate  Division  is  the  proper  tribunal  to 
review  its  acts.  I  am  in  accord  with  the  reasoning  as  laid  down  in  Peo- 
ple ex  rel.  Croker  v.  Sturgis,  39  Misc.  Rep.  448,  also  reported  in  80  N, 
Y.  Supp.  194. 

The  writ  may  issue.  The  stay  is  denied,  except,  if  necessary,  fur- 
ther action  by  the  board  of  police  commissioners  may  be  stayed  until 
the  final  determination  of  the  Appellate  Division,  and  in  no  event  shall 
such  stay  be  construed  to  effect  the  restoration  of  petitioner,  to  duty  or 
salary. 


MARGIES  ▼.  CLYDE  S.  S.  CO.     (No.  6415.) 
(Supreme  Court,  Appellate  Division,  First  Department.    November  20,  1914.) 

1.  Courts  (J  169*) — Citt  Coubt — ^Tbansfeb  to  Supbeme  Coubt. 

Plaintiff  brought  action  In  the  City  Court  to  recover  ^,000  before 
Laws  1911,  c.  669,  purporting  to  increase  the  jurisdiction  of  that  court 
from  $2,000  to  $5,000,  had  been  declared  unconstitutional,  and  had  a  trial 
after  that  decision,  in  which  his  recovery  was  limited  to  $2,000,  for  which 
amount  be  recovered  Judgment  at  a  time  when  there  was  no  authority 
for  transferring  the  action  from  the  City  Court  to  the  Supreme  Court. 
Thereafter  Laws  1913,  c.  210,  adding  section  319a  to  the  Code  of  Civil 
Procedure,  was  enacted,  authorizing  the  transfer  of  causes  from  tiie  CMty 
Court  to  tlje  Supreme  Court  where  the  complaint  demands  judgment  for 
money  in  excess  of  $2,000,  but  In  the  meantime  defendant  had  appealed 
to  the  Appellate  Division,  where  he  secured  a  reversal  and  a  new  trial. 
Held,  that  the  case  was  transferable  to  the  Supreme  Court  as  an  action 
involving  $5,000. 

FEd.  Note.— For  other  cases,  see  Courts,  Cent  Dig.  Si  413-425,  428-43(J, 
44a,  456,  458,  465 ;   Dec.  Dig.  §  169.*] 

2.  CouBTS  (S  486*) — Cttt  Coubt — ^Tbansteb  to  Supbsmk  Coubt — Conbtitu- 

TioNALrrT  OP  Statute. 

Laws  1913,  c.  210,  adding  section  319a  to  the  Code  of  Civil  Procedure, 
authorizing  the  Supreme  Court  on  motion  of  any  party  to  remove  to  it- 
solf  an  action  brought  In  the  City  Court  of  the  City  of  New  York  wherein 
the  complaint  demanded  Judgment  for  money  exceeding  $2,000,  and  after 
removal  to  proceed  as  though  the  action  bad  been  begun  In  that  court,  was 
valid,  in  so  far  as  It  authorized  the  transfer  of  an  action  to  recover  $5,- 
000,  commenced  in  the  City  Court,  in  which  the  recovery  had  been  limited 
to  $2,000,  but  in  which  the  Judgment  had  been  reversed  on  the  appeal  of 
the  defendant 

[Ed.  Note. — For  other  cases,  see  Courts,  Cent  Dig.  {§  1299-1305 ;  Dec. 
Dig.  §  480.*] 

Appeal  from  Special  Term,  New  York  County. 

Action  by  John  Margies  against  the  Clyde  Steamship  Company. 
From  an  order  transferring  the  action  from  the  City  Court  of  New 
York  to  the  Supreme  Court,  defendant  appeals.    Affirmed. 

See,  also,  162  App.  Div.  140,  147  N.  Y.  Supp.  262. 

Argued  before  INGRAHAM,  P.  J.,  and  McLAUGHLIN,  LAUGH- 
LIN,  CLARKE,  and  SCOTT,  JJ. 

•For  other  cases  see  same  topic  fi  !  HiruBBK  in  Dec.  &  Am.  Digs.  1907  to  d&te,  A  Rep'r  Indexes 
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Wharton  Poor,  of  North  Flushing,  for  appellant. 
H.  G.  McDowdl,  of  New  York  City,  for  respondent. 

LAUGHLIN,  J.  This  is  an  action  to  recover  $5,000  for  personal 
injuries  alleged  to  have  been  caused  bv  the  negligence  of  the  defend- 
ant. It  was  commenced  in  the  City  Cfourt  before  chapter  569  of  the 
Laws  of  1911,  which  purported  to  increase  the  jurisdiction  of  that 
court  to  $5,000,  had  been  declared  unconstitutional  and  void.  See 
Lewkowicz  v.  Queen  Aeroplane  Co.,  154  App.  Div.  142,  138  N.  Y. 
Supp.  983.  But  the  action  was  tried  in  the  City  Court  on  February . 
21,  1913,  which  was  after  the  decision.  The  trial  court  confined  the 
recovery  to  $2,000,  and  plaintiff  recovered  a  verdict  for  that  amount, 
upon  which  judgment  was  entered  on  the  3d  day  of  March,  1913.  . 

[1]  At  that  time  there  was  no  authority  for  transferring  the  action 
from  the  City  Court  to  the  Supreme  Court,  and  the  plaintiff's  only 
course  was  to  proceed  in  the  court  of  limited  jurisdiction  or  subject 
himself  to  costs,  and  possibly  to  the  defense  of  the  statute  of  limita- 
tions, if  he  applied  for  a  discontinuance  or  submitted  to  a  nonsuit. 
Shortly  after  the  entry  of  the  judgment,  and  on  the  14th  of  April,  1913, 
the  Legislature  enacted  chapter  210  of  the  Laws  of  that  year,  which 
added  section  319a  to  the  Code  of  Civil  Procedure,  authorizing  the 
transfer  of  causes  from  the  City  Court  to  the  Supreme  Court.  In 
the  meantime  the  defendant  had  appealed  to  the  Appellate  Term,  and 
on-  affirmance  there  ah  appeal  was  taken  to  this  court,  and  on  the  14th 
day  of  May,  1914,  we  reversed  the  judgment  and  granted  a  new 
trial.  162  App.  Div.  140,  147  N.  Y.  Supp.  262.  We  are  of  opinion 
that  the  defendant,  in  appealing  and  seeking  a  reversal  of  the  judg- 
ment, took  the  risk  of  having  the  case  transferred  to  the  Supreme 
Court,  and  having  the  limitation  of  the  amount  of  the  recovery  elim- 
inated in  the  event  that  it  succeeded,  as  it  did,  in  having  the  judgment 
vacated  and  a  new  trial  granted. 

[2]  We  had  occasion  to  consider  the  validity  and  effect  of  the  stat- 
ute authorizing  the  transfer  of  cases  from  the  City  Court  to  the  Su- 
preme Court  in  Siegel  v.  Corvan  Co.,  157  App.  Div.  423,  142  N.  Y. 
Supp.  267,  and  we  construed  and  sustained  it;  but  we  did  not  then 
construe  it  with  respect  to  the  point  now  presented  for  decision.  We 
have  no  doubt,  however,  that  it  was  competent  for  the  Legislature 
to  authorize  the  transfer  of  a  cause  in  the  circumstances  presented  by 
this  appeal,  and  we  think  it  has  done  so. 

It  follows  that  the  order  should  be  affirmed,  with  $10  costs  and  dis- 
bursements.  All  concur. 
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WILLIAMS  PATENT  ORUSHEB  &  PULVERIZES  CX).  v.  LYTH  TILE  CO. 
(Supreme  Court,  Special  Term.  Erie  County.    November,  1914.) 

e'BA.VD    (§  25*) — ^MlSBEPBESENTATION — RlQHT  TO  BkLT  UPON. 

While  a  party  who  makes  an  Independent  Investigation  cannot  there- 
after recover  for  misrepresentations  made  on  the  sale  of  an  article,  a  per- 
son who  through  misrepresentation  is  Induced  to  malce  an  expensive  and 
protracted  investigation,  but  did  not  purchase,  may  recover  for  the  in- 
juries sustained  by  reason  of  such  representations. 

[Ed.  Note. — For  other  cases,  see  Fraud,  Cent  Dig.  |  24;  Dec.  Dig.  | 
25.*] 

Action  by  the  Williams  Patent  Crusher  &  Pulverizer  Company 
against  the  Lyth  Tile  Company.  On  demurrer  to  defendant's  counter- 
claim.   Demurrer  overruled. 

See,  also,  162  App.  Div.  927,  147  N.  Y.  Supp.  115a 

Gibbons  &  Pottle,  of  Buffalo,  for  plaintiff. 
Bartlett  &  Chamberlain,  of  Buffalo,  for  defendant. 

BROWN,  J.  The  counterclaim  alleges  tlie  making  of  certain  enu- 
merated false  representations  by  the  plaintiff  to  the  defendant  concern- 
ing a  pulverizing  machine,  at  various  times  during  the  negotiations  for 
the  purchase  thereof  by  the  defendant  from  the  plaintiff;  that  such 
representations  were  calculated  to  deceive  the  defendant,  and  were  made 
by  plaintiff  with  intent  to  deceive  and  defraud  the  defendant;  that 
such  representations  were  false,  and  known  by  the  plaintiff  to  be  false 
when  made ;  that  defendant  relied  upon  the  same,  and  was  thereby  in- 
duced to  do  certain  things  to  his  detriment,  and  was  induced  to  give 
said  machine  a  trial,  etc.,  at  large  expense,  to  his  damage,  etc.  It 
appears  from  the  complaint  that  no  contract  of  purchase  and  sale  was 
ever  made  by  the  parties.  The  plaintiff  demurs  to  the  counterclaim, 
asserting  that  it  does  not  constitute  a  cause  of  action. 

The  counterclaim  does  allege  the  representations,  the  falsity  of  the 
same,  the  reliance  thereon,  the  inducement  to  act  thereon,  the  decep- 
tion thereby,  and  the  injury.  The  allegation  that  defendant  was  in- 
duced to  make  this  expensive  investigation,  and  was  thus  deceived  and 
injured  by  the  false  representation,  is  a  far  different  allegation  from 
that  which  furnishes  the  basis  for  the  rule  that,  when  a  person  to 
whom  a  false  representation  is  made  makes  an  independent  examina- 
tion, he  will  be  presumed  to  have  relied  upon  his  own  judgment,  and 
not  upon  the  representation.  If  defendant,  after  having  made  its 
examination  and  investigation,  had  made  a  contract  to  purchase,  and 
had  then  sought  to  be  relieved  therefrom  because  of  the  false  repre- 
sentations, it  is  very  likely  that  it  would  have  been  confronted  by  the 
rule  just  referred  to.  But  no  such  situation  is  here  presented.  The 
claim  is  that  it  was  known  to  the  plaintiff,  when  it  made  the  false  rep- 
resentations, that  all  of  defendant's  time  and  money  in  making  the  in- 
vestigation would  be  wasted,  that  plaintiff  made  the  representations  for 
the  purpose  and  with  the  intent  of  thus  injuring  defendant,  and  that 
defendant  made  its  investieation,  not  a  contract  of  purchase,  relying 
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Upon  such  representations.  The  counterclaim  is  not  for  damages  for 
deceit  in  inducing  defendant  to  buy  a  machine,  but  for  damages  for 
deceit  in  inducing  it  to  spend  time  and  money  in  a  useless  and  frivolous 
examination  during  negotiations  for  a  purchase  that  was  not  made. 

The  demurrer  is  overruled,  with  costs.     Leave  given  plaintiff  to 
plead  to  counterclaim. 


(164  App.  DlT.  560) 

In  re  LICHTENBERG.     (No.  1.) 

(Supreme  Conrt,  Appellate  Division,  First  Department.    November  20,  1914.) 

ArroBNBT  AiTi)  Client  (|  44*) — ^Miscondxtot  or  Attobnxt — CoNFUoriNa  Bic- 

PLOTMENT. 

Where  respondent,  an  attorney,  had  offices  with  another,  who  was  at- 
torney for  a  bankrupt  and  had  been  consulted  as  to  the  bankruptcy  pro- 
ceedings before  he  was  consulted  by  attorneys  for  the  creditors,  he  waa 
guilty  of  misconduct  deserving  severe  censure  In  accepting  a  retainer  to 
act  for  the  creditors  against  the  bankrupt  without  disclosing  to  such 
creditors  that  he  had  been  previously  consulted  by  the  attorney  for  the 
bankrupt,  and  In  concealing  from  the  creditors  his  connection  with  the 
bankrupt's  attorney. 

[Ed.  Note.— ^or  other  cases,  see  Attorney  and  Client,  (Tent  Dig.  §§  55, 
56,  62 ;  Dec.  Dig.  {  44.*] 

Proceeding  to  discipline  Louis  Lichtenberg,  an  attorney,  for  alleged 
professional  misconduct.  On  a  referee's  report  advising  censure.  Re- 
port confirmed. 

Argued  before  INGRAHAM,  P.  J.,  and  McLAUGHUN,  SCOTT, 
DOWLING,  and  HOTCHKISS,  JJ. 

Theodore  B.  Richter,  of  New  York  City,  for  petitioner. 
Charles  C.  Peters,  of  New  York  City,  .for  respondent. 

INGRAHAM,  P.  J.  The  respondent  was  charged  with  professional 
misconduct  in  certain  proceedings  in  involuntary  bankruptcy  instituted 
by  hip  on  behalf  of  creditors  against  one  Joseph  Mayer,  acting  in  con- 
junction with  one  Nathan  Kopf,  the  attorney  for  the  bankrupt,  Kopf 
has  been  found  guilty  of  professional  misconduct  in  this  proceeding 
and  suspended  from  practice  for  one  year.  The  respondent  acted  for 
certain  creditors  of  the  said  bankrupt  in  procuring  an  adjudication  of 
said  Joseph  Mayer  as  a  bankrupt.  Kopf  and  the  respondent  occupied 
offices  together.  Kopf  consulted  the  respondent  about  this  bankruptcy 
before  the  respondent  was  consulted  b^y  the  attorneys  for  the  creditors, 
and  he  undertook  to  act  for  the  creditors  against  the  bankrupt  with- 
out disclosing  to  them  th^t  he  had  been  consulted  by  the  attorney  rep- 
resenting the  bankrupt,  and  concealing  from  the  creditors  his  connection 
with  the  said  Kopf. 

Concerning  the  respondent's  connection  with  this  proceeding,  the 
petitioner  charged  the  respondent  with  having  purposely  delayed  the 
completion  and  filing  of  the  petition  from  Saturday,  October  21,  1911, 
to  Monday,  October  23,  1911,  during  which  interval  the  bankrupt  dis- 
posed of  a  considerable  part  of  his  property  to  defraud  his  creditors. 

•For  oUier  cases  see  same  topic  A  i  numbisb  In  Dec.  &  Am.  Digs.  1907  to  date,  &  Rep'r  Indexes 
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The  official  referee,  after  a  careful  investigation,  has  concladed  that 
this  charge  was  not  sustained.    But,  the  official  referee  reports: 

"Of  course,  the  respondent  remains  liable  to  severe  censure  for  not  having 
acted  with  the  utmost  good  faith  by  falling  to  disclose  to  Strouse  &  Strauss 
(who  were  the  attorneys  for  creditors)  and  to  the  receiver  that  the  attorney 
for  the  bankrupt  had  an  otDce  with  him.  If  the  proper  disclosure  had  been 
made,  they  probably  would  have  acted  differently.  The  further  charge  that 
the  respondent  did  not  sufficiently  examine  the  bankrupt  under  section  21a  of 
the  Bankruptcy  Act  does  not  call  for  a  different  conclusion.  Mayer  was  ex- 
amined on  November  11,  1911,  and  on  November  22,  1911,  and  in  the  course 
of  his  examination  he  said  that  he  had  paid  a  grocery  man  $200,  a  butcher 
^200,  and  a  man  named  Kadetskl,  whose  business  he  did  not  know,  $365.  As 
the  estate  was  small,  the  representatives  of  the  creditors  declined  to  incur 
the  expense  of  a  further  examination  and  determined  to  proceed  against 
Mayer  for  perjury,  which  they  did.  Upon  the  whole  casa,  1  am  of  the  opinion 
that,  while  the  respondent  has  not  been  shown  to  be  guilty  of  the  more  serious 
accusations  made  against  him,  his  failure  to  disclose  that  the  attorney  for 
the  bankrupt  had  an  office  with  him  tended  to  deceive  the  creditors  and  the 
court  and  its  officers,  and  constituted  misconduct  as  an  attorney  and  counselor 
at  law." 

With  this  conclusion  of  the  official  referee  we  agree.  While  relieved 
of  the  serious  charges  made  against  the  respondent,  it  is  evident  that, 
when  the  attorney  for  the  creditors  applied  to  him  to  undertake  pro- 
ceedings to  have  Joseph  Mayer  adjudicated  a  bankrupt  he  did  not  in- 
form them  that  the  attorney  for  the  bankrupt  had  offices  with  him  and 
that  he  had  discussed  the  bankrupt's  affairs  with  the  attorney  for  the 
bankrupt.  Mayer  was  able- to  dispose  of  a  considerable  portion  of  his 
property  which  belonged  to  his  creditors.  In  approving  of  the  recom- 
mendation of  the  official  referee  that  the  respondent  should  be  censured 
for  his  lack  of  frankness  to  the  attorneys  for  the  creditors  who  em- 
ployed him,  and  for  undertaking  a  proceeding  against  a  bankrupt, 
when  he  had  advised  with  and  had  an  office  with  the  attorney  for  the 
bankrupt,  without  informing  the  creditors  of  his  connection  with  the 
bankrupt's  attorney,  we  wish  again  to  emphasize  that  we  shall  hold 
attorneys  to  the  strictest  accountability  for  the  utmost  good  faith  in 
these  bankruptcy  proceedings,  and  any  suppression  of  information 
which  would  influence  the  action  of  creditors,  or  any  collusive  action, 
which  results  in  fraudulent  misappropriation  of  the  bankrupt's  prop- 
erty, will  be  treated  as  serious  professional  misconduct,  which  w^ill  re- 
quire discipline. 

The  respondent  is  therefore  censured  for  his  conduct  in  relation  to 
this  bankruptcy  proceeding.    All  concur. 


(164  App.  Dlv.  472) 

ADAMI  et  al.  V.  GERCKBN.     (No.  6139.) 
(Supreme  CJourt,  Appellate  Division,  First  Department.    November  20,  1914.) 

1.  Wii-M  (§  634*) — CoNSTBUcTiow — Interest  Devised. 

Testator  devised  land  to  his  wife  for  life,  or  so  long  as  she  remained 
his  widow;  the  will  providing  that  in  case  of  her  marriage  she  should 
take  a  life  estate  In  only  one  piece  of  the  property.  The  testator  also  di- 
rected that,  when  his  youngest  child  arrived  at  full  age,  the  residue  of 
his  estate  should  be  equally  divided  among  bis  living  children,  issue  of 
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dead  children  to  take  their  parents'  share.  Beld  that,  in  view  of  Real 
Property  Law  (Cousol.  Laws,  c.  50)  §  37,  authorizing  tie  creation  of  es- 
tates In  expectancy,  the  testator's  children  took  expectant  estates,  to 
which  they  were  entitled  upon  the  death  of  the  widow  without  remarry- 
ing, although  their  estates  might  be  divested  upon  the  death  of  any  be- 
fore the  youngest  child  reached  its  majority,  to  which  case  the  issue  of 
the  deceased  child  took  the  share  of  its  parent. 

[Ed.  Note.— For  other  cases,  see  WUls,  Gent  Dig.  }$  1488-1510;  Dec. 
Dig.  S  634.*] 

2.  Judgment  (§  679*) — ^Pbb80N8  Conchjded^Bbpbeskntation. 

A  Judgment  partitioning  land,  to  which  proceeding  children  who  after- 
wards became  entitled  to  part  of  the  land  were  not  made  parties  and  were 
not  represented,  does  not  bind  them  because  their  interests  were  only  con- 
tingent and  their  parents  were  parties,  for  though  some  of  the  children 
were  not  in  esse,  they  could  not  be  represented  by  the  living  owners,  where 
no  provision  for  partition  of  their  Interest  was  made. 

[Ed.  Note.— For  other  cases,  sjee  Judgment,  Cent  Dig.  §  1200 ;  Dea  Dig. 
I  e79.»] 

3.  SPECino  Perfobuancb  (J  95*) — Tttle — Sufticieitct. 

Specific  performance  will  not  be  compelled,  where  the  title  to  laud  1^ 
doubtful ;  a  purchaser  desiring  to  acquire  land,  and  not  a  lawsuit. 

[Ed.  Note. — For  other  cases,  see  Specific  Performance,  Cent.  Dig.  §| 
257-277;  Dec.  Dig.  §  95.*] 

4.  Appeal  and  Erbob  (§  1175*)— Detebmination — Eevebsal. 

In  a  suit  to  compel  specific  performance  of  a  contract  to  convey  land,, 
where  Judgment  for  plaintiff  is  reversed,  the  appellate  court  will  render 
judgment  for  defendant  as  prayed  to  the  answer,  where  the  title  Is  sucb 
that  it  could  not  be  cured  upon  second  trial. 

{Ed.  Note. — For  other  cases,  see  Appeal  and  Eirror,  Cent  Dig.  §§  4573- 
4587;   Dec.  Dig.  §  1175.*] 

Appeal  from  Trial  Term,  New  York  County. 

Action  by  Albert  Adami  and  another  against  Dietrich  O.  Gercken. 
From  a  judgment  for  plaintiffs,  defendant  appeals.  Reversed  and  ren- 
dered. 

Argued  before  INGRAHAM,  P.  J.,  and  McLAUGHLIN,  LAUGH- 
LIN,  and  SCOTT,  J  J, 

Elfers  &  Abberley,  of  New  York  City,  for  appellant. 
Alfred  Steckler,  of  New  York  City,  for  respondents. 

SCOTT,  J.  The  plaintiff  claims  title  to  the  property  contracted  to 
be  sold  under  a  judgment  in  a  partition  suit  between  the  children  and 
heirs  at  law  of  Frederick  Schwab,  deceased,  who  owned  the  property  in 
liis  lifetime.  The  defendant  objected  to  the  title  upon  two  grounds. 
only  one  of  which  it  is  necessary  to  consider.  That  objection  was  that 
certain  grandchildren  of  Frederick  Schwab,  who  had  contingent  inter- 
ests in  the  property  under  the  will  of  their  grandfather  were  not  made 
parties  to  the  partition  suit,  and  that  their  interests  were  consequently 
not  cut  off. 

Frederick  Schwab,  by  his  will  executed  in  1891,  gave  all  of  his  real 
and  personal  property  to  his  wife  for  life  or  so  long  as  she  remained 
his  widow.  In  case  of  her  remarriage  he  gave  her  a  life  estate  in  one 
piece  of  property.  He  also  provided  that  in  case  of  such  remarriage 
his  children  should  each  be  paid  the  sum  of  $2,000,  the  children  of  a 
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deceased  child  taking  the  legacy  which  the  parent  would  have  taken  if 
living.  The  fifth  clause,  under  which  the  present  contest  arises,  reads 
as  follows: 

"After  my  youngest  child  shall  hare  arrived  at  full  age,  I  direct  that  the 
residue  of  my  estate  be  divided,  share  and  share  alike,  among  my  children 
then  living  and  such  of  my  children  as  may  have  died  leaving  issue,  such 
child's  share  shall  go  to  his  or  her  respective  issue." 

To  the  executrices,  consisting  of  the  plaintiff  Louise  Adami,  and  an- 
other daughter,  Magdalena  Kaiser,  was  given  a  power  of  sale.  The 
widow,  Barbara  Schwab,  did  not  remarry,  and  died  on  July  18,  1900, 
and  immediately  thereafter  an  action  in  partition  was  commenced  by 
Magdalena  Kaiser,  in  which  all  the  surviving  children  of  said  Fred- 
erick Schwab  were  made  parties  defendant.  None  of  the  grandchildren 
of  said  testator,  of  whom  10  were  then  living,  was  made  a  party  to  the 
action.  It  was  the  contention  of  the  plaintiff  and  the  other  heirs  at  law 
•that  Frederick  Schwab  died  intestate  as  to  his  real  estate  after  the  death 
of  his  widow,  and  that  his  children  surviving  at  his  death  took  said 
real  estate  in  fee  simple  absolute  as  heirs  at  law.  This  contention  was 
upheld  by  the  court,  and  a  judgment  was  entered  for  a  sale  and  par- 
tition. On  such  sale  the  property  was  purchased  by  the  plaintiffs,  who 
received  the  referee's  deed  therefor.  Subsequently  confirmatory  deeds 
were  executed  to  plaintiffs  by  the  executrices  named  in  the  will  of 
Frederick  Schwab,  deceased. 

[1]  The  youngest  child  of  Frederick  Schwab  was  Emma  Schwab, 
afterwards  Emma  Correll,  who  died  on  November  8,  1905,  before  she 
had  attained  the  age  of  21  years.  As  has  been  said,  there  were  10 
grandchildren  of  Frederick  Schwab  living  when  the  partition  suit  was 
begun.  Others  were  bom  afterwards  and  before  the  death  of  Emma 
Schwab.  Of  the  children  of  Frederick  Schwab  living  at  the  time  of 
his  decease,  two,  Michael  F.  and  George,  had  died  prior  to  the  death 
of  the  widow,  Barbara  Schwab,  unmarried,  intestate,  and  without  is- 
sue. Of  the  surviving  children  living  at  the  time  of  the  death  of  Bar- 
bara Schwab,  and  at  the  time  of  the  judgment  in  the  partition  suit,  one, 
Catherine  Hall,  had  died  leaving  issue  before  the  death  of  Emma  Cor- 
rell, born  Schwab.  Said  Emma  Correll  also  left  a  child  her  surviving. 
This  disposition  of  his  estate  made  by  Frederick  Schwab,  therefore, 
was  that  his  widow  was  given  a  life  estate  during  her  life  or  widow- 
hood, and  expectant  estates  were  given  to  his  children,  or  the  issue  of 
deceased  children,  who  might  be  living  when  Emma  Schwab,  his  young- 
est surviving  child,  attained  the  age  of  21  years,  or  died  before  attain- 
ing that  age.    Coston  v.  Coston,  118  App.  Div.  1,  103  N.  Y.  Supp.  307. 

There  was  no  devise  providing  for  the  devolution  of  the  estate  dur- 
ing the  period  of  time  which  might  elapse,  and  in  fact  did  elapse,  be- 
tween the  death  of  the  life  tenant  and  the  day  upon  which  the  expectant 
estates  were  to  be  vested  in  possession.  As  to  the  intervening  period 
the  testator  died  intestate,  and  the  heirs  at  law  took  the  property,  sub- 
ject, however,  to  the  possibility  that  the  expectant  estates,  lawfully 
created  by  the  will,  might  devolve  upon  others  than  those  who  answered 
to  the  description  of  heirs  at  law  when  the  life  tenant  died.    The  estate 
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in  expectancy  created  by  the  will  ig  expressly  authorized  by  section  37 
of  the  Real  Property  Law,  and  corresponds  in  the  main  with  what  was 
known  to  the  common  law  as  an  executory  devise.  Although  the  lands 
vested  in  the  testator's  children,  as  heirs  at  law,  upon  the  death  of  the 
life  tenant,  their  title  until  the  happening  of  the  event  upon  which  the 
expectant  estate  was  to  vest  as  an  estate  in  possession  was  contingent 
and  liable  to  be  divested  by  the  death  of  one  of  the  heirs  leaving  issue. 
Schwarz  v.  Rehfuss,  129  App.  Div.  630,  114  N.  Y.  Supp.  92,  affirmed 
198  N.  Y.  585,  92  N.  E.  1101.  This  is  precisely  what  happened  in  the 
present  case.  Catherine  Hall,  one  of  the  children  and  heirs  at  law  of 
the  testator,  died  after  the  judgment  in  the  partition  suit,  and  before 
the  death  of  Enuna  Correll,  leaving  children  who  had  not  been  made 
parties  to  the  partition  action.  They  took  title  on  the  death  of  Emma 
Correll,  not  through  their  mother  as  her  heirs,  but  dii'ectly  under  the 
will  of  Frederick  Schwab,  their  grandfather.  They  were  therefore  not 
concluded  by  the  judgment  in  partition,  nor  was  the  child  which  sur- 
vived Emma  Correll. 

[2]  It  is  urged  in  behalf  of  the  title  that  the  children  of  the  heirs 
at  law  should  be  deemed  to  have  been  represented  by  their  respective 
parents,  and  so  bound  by  the  partition  judgment.  The  ^jeneral  rule,  of 
course,  is  that  a  judgment  binds  only  parties  and  their  privies ;  but  there 
is  a  well-recognized  exception  in  a  case  wherein  an  estate  is  vested  in 
persons  living,  subject  only  to  the  contingency  that  persons  may  be 
born  who  will  have  an  interest  therein.  In  such  a  case  the  living  own- 
ers of  the  estate,  for  all  purposes  of  any  litigation  in  reference  thereto 
and  affecting  the  jurisdiction  of  the  courts  to  deal  with  the  same,  rep- 
resent the  whole  estate  and  stand,  not  only  for  themselves,  but  also  for 
the  persons  unborn.  This  is  said  to  be  "a  rule  of  convenience  and  al- 
most a  necessity."  Kent  v.  Church  of  St.  Michael,  136  N.  Y.  10-17, 
32  N.  E.  704,  18  L.  R.  A.  331,  32  Am.  St.  Rep.  693.  This  exception 
to  the  general  rule  is,  however,  only  applicable  when  the  judgment  by 
which  the  unborn  child  is  sought  to  be  bound  is  contested  bona  fide  by 
some  person  or  persons  having  a  like  interest  with  the  children  not  in 
esse,  and  due  provision  is  made  for  the  unborn  children  by  setting  apart 
land,  or  the  proceeds  of  land,  to  represent,  in  some  form,  their  interest. 
■  Cheesman  v.  Thorne,  1  Edw.  Ch.  629;  Mead  v.  Mitchell,  17  N.  Y.  210, 
72  Am.  Dec.  455 ;  Brevoort  v.  Grace,  53  N.  Y.  245  ;  Monarque  v.  Mon- 
arque,  80  N.  Y.  320;  Kent  v.  Church  of  St.  Michael,  supra;  Tonnele 
y.  Wetmore,  195  N.  Y.  436-446,  88  N.  E.  1068. 

In  Monarque  v.  Monarque,  supra,  the  will  gave  a  life  estate  to  tes- 
tator's wife,  then  life  estates  to  each  of  his  four  daughters,  with  re- 
mainder to  their  children.  An  action  for  partition  was  brought  by  one 
of  the  daughters,  to  which  the  mother  and  three  other  daughters  were 
made  parties.  No  provision  was  made  in  the  judgment  for  the  pro- 
tection of  after-bom  children  of  the  daughters.    The  court  said : 

"Nor  does  the  Judgment  In  the  partition  suit  bar  the  future  contingent  in- 
terests of  persons  not  in  esse.  A  Judgment  and  sale  in  partition  may  conclude 
contingent  interests  of  persons  not  in  being ;  but  this  is  only  in  cases  where 
the  Judgment  provides  for  and  protects  such  interests  by  substituting  the  fund 
derived  from  the  sale  of  the  land  in  place  of  the  land,  and  preserving  U  to 
the  extent  necessary  to  satisfy  such  interests  as  they  arise." 
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In  McArthurv.  Scott,  113  U.  S.  340,  5  Sup.  Ct;  652.  28  L.  Ed.  1015, 
cited  with  approval  in  Downey  v.  Seib,  185  N.  Y.  427-433,  78  N.  E. 
66,  68  (8  L.  R.  A.  [N.  S.]  49,  113  Am.  St.  Rep.  926),  it  was  said: 

"In  every  case  there  must  be  such  parties  before  the  court  as  to  Insure  a 
folr  trial  of  the  issue  iu  behalf  of  all." 

In  that  case,  as  in  this,  the  parents  of  the  children  sought  to  be  bound 
had  been  parties  to  the  action.  Their  interests,  however,  were  not  iden- 
tical with,  but  rather  in  hostility  to,  those  of  the  children.  So  they  are 
in  the  present  case,  for  the  parties  to  the  partition  action  claimed  the 
absolute  title  to  the  property,  which  was  clearly  inconsistent  with  the 
existence  of  valid  expectant  estates  in  their  children.  The  conclusion 
IS  inevitable,  therefore,  that  the  partition  judgment  under  which  the 
plaintiffs  claim  title  was  not  binding  upon,  and  does  not  conclude,  the 
children  of  Catherine  Hall  and  Emma  Correll. 

[3]  The  executrices  of  Frederick  Schwab,  of  whom  the  plaintiff 
Louise  Adami  was  one,  made  a  confirmatory  deed  to  plaintiffs,  assum- 
ing to  act  under  the  power  of  sale  contained  in  the  will,  and  we  are 
asked  to  say  that  this  cured  any  defect  in  the  partition  proceedings  and 
conferred  good  title  upon  plaintiffs,  irrespective  of  the  partition  suit. 
This  we  cannot  do  on  the  record  before  us.  The  defendant  contracted 
to  buy  land,  not  a  lawsuit,  and  it  is  quite  possible  that  he  would  be  un- 
able to  successfully  defend  an  action  in  which  the  validity  of  the  deed 
from  the  executrices  would  be  attacked. 

[4]  The  defects  in  the  title  above  pointed  out  could  not  be  cured  up- 
on a  new  trial.  The  judgment  appealed  from  will  therefore  be  reversed, 
and  judgment  entered  in  favor  of  the  defendant  as  prayed  for  in  the 
answer,  with  costs  to  defendant  in  all  courts. 

A  decision,  including  findings  of  fact  and  conclusions  of  law,  and  the 
judgment  to  be  entered  thereon,  may  be  settled  on  notice.    All  concur. 


(87  Ml.se.  Rep.  601) 

JPEOPLB  ex  rel.  O'LOUGHIilN,  County  Register,  v.  BOARD  OF  ESTIMATE 
AND  APPORTIONMENT  OF  CITY  OF  NEW  lORK  et  al. 

(Supreme  Court,  Special  Term,  Kings  County.    November  24,  1014.) 

1.  'MaWDAMUS    (§   100*) SlJBJKCTS   OF    RELIEF DiSOBBTIONABY   POWERS. 

The  power  of  the  board  of  estimate  and  apportionment  under  New  Yorfe 
City  Charter  (Laws  1901,  c.  466)  §  237,  to  make  transfers  of  appropriated 
funds  In  certain  contingencies,  is  discretionary,  and  cannot  be  controlled 
by  maitdamus. 

[Kd.  Note. — For  other  cases,  see  Mandamus,  Cent  Dig.  H  205-210 ;  Dec. 
Dig.  §  100.*] 

2.  Municipal   Cobpobations    (§   177*) — Legislativb   Control — ^Powers   op 

Board  of  Estimate  and  Appobtionment. 

The  board  of  estimate  and  apportionment  cannot  by  resolution  deprive 
Itself  In  advance  of  the  discretionary  power  granted  to  it  by  New  York 
City  Charter  (Laws  1901,  c.  466)  §  237,  to  make  transfers  of  appropriated 
funds  In  certain  contingencies. 

[Ed.  Note. — For  other  cases,  see  Municipal  Corporations,  Cent  Dig.  |5 
416-426 ;  rtec.  Dig.  S  177.*] 

•For  other  cases  see  same  topic  &  I  NtTMBRB  in  Dee.  &  Am.  Digs.  1907  to  date,  A  Rep'r  Indexes 
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3.  Mandavub  (§  100*) — SoBjaoTs  o»  11euxi>— Apfbopbiations  iob  Comp»n- 

8ATI0N  -07  B>KPIjOT£8. 

Const,  art  10,  S  1>  makes  the  office  of  register  of  the  coimty  of  Kings  a 
co&stltational  county  office,  and  article  12,  |  1,  authorizes  the  Jjeglalaturc 
to  regulate  the  wages  of  persona  employed  by  any  county.  Laws  1901, 
c.  706,  I  2,  as  amended  by  Laws  1004,  c.  699,  Laws  1906,  c.  496,  and  Laws 
1913,  e.  776,  provides  that' the  register  shall  employ  temporary  copyists 
whenever  there  Is  such  an  accumulation  of  instruments  that  he  is  unable 
to  have  them  actually  copied  within  one  month  after  they  have  been  left 
for  recording,  and  that  such  temporary  copyist  shall  be  paid  at  the  rate 
of  5  cents  per  foHa  Laws  1901,  c.  706,  §  5,  provides  that  the  expense  of 
conducting  the  office  of  the  register  of  the  county  of  Kings  shall  be  a 
charge  upon  the  city  of  New  York.  New  York  City  Charter  (Laws  1901, 
c.  466)  S  230,  subd.  6,  requires  the  board  of  estimate  and  apportionment 
to  include  in  its  final  estimate  such  sum  as  may  be  necessary  to  pay  the 
salaries  of  county  officers.  Held,  that  the  register  was  entitled  to  manda- 
mus to  compel  the  board  of  estimate  and  apportionment  to  make  a  pro- 
vision for  the  compensation  of  the  necessary  temporary  copyists,  where 
the  original  appropriation  for  that  purpose,  which  was  for  a  less  sum 
than  the  register  estimated  and  than  bad  been  expended  in  the  past,  was 
exhausted. 

[Ed.  Note. — For  other  cases,  see  Mandamus,  Cent  Dig.  ${  205-210 ;  Dec. 
Dig.  {  100.»} 

4.  Mandamus  (8  8*) — Gbounds — Existencb  of  Leqai.  Remedy. 

The  fact  that  the  copyists  might  have  a  legal  action  against  the  dty  to 
recover  the  ccanpensation  due  them  does  not  deprive  the  register  of  his 
right  to  relief  by  mandamus. 

[Ed.  Note. — For  other  cases,  see  Mandamus,  Cent  Dig.  ${  8,  10,  11,  16- 
34 ;    Dec.  Dig.  {  3.*] 

Mandamus  by  the  People  of  the  State  of  Ne^  York,  on  the  relation 
of  Edward  T.  0*Loughlin,  kegister  of  the  County  of  Kings,  against 
the  Board  of  Estimate  and  Apportionment  of  the  City  of  New  York 
and  others.     Motion  for  peremptory  writ  granted. 

Jesse  Fuller,  Jr.,  of  Brooklyn,  for  relator. 

Frank  L.  Polk,  Corp.  Counsel,  of  New  York  City  (George  A.  Green, 
of  Brooklyn,  of  counsel),  for  respondents. 

BENEDICT,  J.  The  time  at  my  disposal  will  not  admit  of  any- 
thing more  than  a  brief  statement  of  my  conclusions  as  to  the  ques- 
tions presented  by  this  application,  and  which  are  discussed  in  the 
briefs  of  the  learned  counsel  for  the  respective  parties.  There  is  no 
dispute  as  to  the  facts.  The  office  of  register  of  the  county  of  Kings 
is  a  constitutional  county  office  (Const,  art.  10,  §  1),  and  under  article 
12,  §  1,  of  the  Constitution  the  Legislature  may  "regulate  and  fix  the 
wages  or  salaries  *  *  *  of  persons  employed  by  *  *  *  any 
county  *  *  *  of  the  state."  The  Legislature,  in  the  exercise  of 
this  authority,  enacted  laws  regulating  the  wages  and  salaries  of  em- 
ployes in  the  register's  office  (see  chapter  706,  §  2,  Laws  of  1901, 
as  amended  by  chapter  6S)9,  Laws  of  1904,  chapter  496,  Laws  of  1906, 
and  chapter  776,  Laws  of  1913).  As  amended  in  1906  and  1913,  the 
register  was  authorized  under  certain  conditions  to  employ  temporary 
copyists  in  addition  to  the  35  salaried  copyists  provided  for  by  these 
acts.    This  authority  was  conferred  in  the  following  terms: 

•For  otiwr  cases  lec  aaiae  topic  A  i  NtniBBS  in  Dec,  &  Am.  Digs.  1907  to  dite,  &  Rep'r  Indozts 
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"The  register  shall  from  time  to  time  In  his  discretion  employ  temporary 
copyists  in  addition  to  the  permanent  force  herein  provided  for.  The  tem- 
porary copyists  sliall,  however,  be  employed  only  at  times  when  there  has  been 
in  the  register's  office  such  an  accumnlaUon  of  deeds,  mortgages  and  other 
papers  that  the  register  Is  unable  to  have  them  actually  copied  until  more 
than  one  month  later  than  the  time  when  they  have  been  left  at  bis  office  for 
recording,  and  at  no  time  shall  their  employment  continue  longer  than  is  neces- 
sary for  bringing  the  copying  up  to  within  one  month  of  the  date  of  record- 
ing.   The  temporary  copyist  shall  be  paid  at  the  rate  of  live  cents  per  folio." 

By  section  5  of  chapter  706,  Laws  of  1901,  it  is  provided  that: 

"On  and  after  the  first  day  of  January,  1902,  the  expenses  of  conducting 
the  office  of  the  register  of  the  county  of  Kings  shall  be  a  charge  upon  the 
said  city  of  New  York  and  the  said  expenses  shall  be  deemed  a  city  and 
county  expense." 

Section  230,  and  its  sixth  subdivision  of  the  charter,  provide  as  fol- 
lows : 

"The  board  of  estimate  and  apportionment  shall  *  *  *  annually  include 
in  its  final  estimate  the  following  sums,  which  shall  annually  be  raised  and 
appropriated:  *  •  ♦  sixth. — Such  sum  as  may  be  necessary  to  pay  the 
salaries  of  county  officers  within  the  counties  of  •  *  •  Kings  •  •  » 
and  likewise  all  other  expenses  Within  said  counties  and  each  of  them  which 
are  county  as  distinguished  from  city  charges  and  expenses." 

From  the  year  1908  to  the  year  1913,  inclusive,  tlie  yearly  cost  of 
the  work  done  by  temporary  copyists  varied  from  $44,000  to  $88,000. 
In  the  year  1913  the  register  presented  to  the  board  of  estimate,  as 
his  estimate  of  the  cost  of  such  work  for  the  year  1914,  the  sum  of 
$50,000,  and  requested  the  board  to  make  an  appropriation  of  that 
sum.  The  board  of  estimate,  however,  allowed  for  the  purpose  men- 
tioned only  the  sum  of  $26,000.  When  this  allowance  had  been  or 
was  about  to  be  exhausted,  in  or  about  the  middle  of  the  year,  the 
register  applied  to  the  board  for  the  difference  of  $24,000  to  carry  the 
work  through  for  the  balance  of  the  present  fiscal  year.  This  request 
was  denied.  The  register  then  requested  the  board  to  exercise  the 
power  conferred  upon  it  by  section  237  of  the  charter  of  the  city  of 
New  York  by  transferring  an  unused  fund  of  $18,000  appropriated 
by  the  board  of  estimate  for  the  register's  office  for  additional  clerks 
to  the  use  for  which  he  certified  that  it  was  needed.  The  board  de- 
clined to  grant  the  request,  giving  its  reasons  for  such  declination. 
Thereupon  the  present  application  for  a  peremptory  writ  of  manda- 
mus, requiring  the  board  of  estimate  and  apportionment  and  the  in- 
dividual defendants,  as  the  members  of  such  board,  to  transfer  the  said 
sum  of  $18,000  so  appropriated  for  the  payment  of  IS  clerks  in  the 
office  of  the  register  to  the  use  or  purpose  of  providing  a  fund  for 
the  payment  of  temporary  copyists  at  the  rate  of  5  cents  per  folio, 
and  also  requiring  the  said  board  and  its  members  to  take  such  other 
or  further  action  as  might  be  necessary  to  provide  a  fund  for  the  pay- 
ment of  copyists  at  the  rate  of  5  cents  per  folio,  to  the  extent  of 
$18,000  in  all. 

[  1  ]  I  am  unable  to  perceive  the  basis  upon  which  the  appropriation 
of  the  sum  of  $18,000  for  15  additional  clerks  at  the  yearly  salary  of 
$1,200  each  rested.    The  act  of  the  Legislature  of  1913  specified  by 
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office  designation  and  salary  all  the  re^lar  assistants  and  clerks  whom 
the  register  of  Kings  county  was  entitled  to  appoint  in  his  office.  How, 
then,  could  the  board  of  estimate  authorize  the  appointment  of  more 
regular  clerks  by  providing  for  the  salaries  of  such  clerks?  It  seems 
to  me  that  the  board's  action  in  this  regard  had  no  warrant  in  law. 
This,  however,  is  not  important  in  the  present  matter,  since,  as  I 
shall  show,  the  board  cannot  be  compelled  to  transfer  such  fund  to 
the  use  or  purpose  of  supplying  deficiencies  in  the  salaries  of  tem- 
porary copyists.  As  I  intimated  on  the  argument,  it  seems  clear  that 
a  mandamus  will  not  lie  to  compel  the  board  of  estimate  to  make  the 
transfer  of  funds  which  is  authorized  by  section  237  of  the  charter  in 
the  contingency  there  mentioned.  And  this  is  so  because  the  power 
is  a  discretionary  one,  and  is  not  ministerial  or  mandatory  simply. 
The  court  will  not  substitute  its  own  judgment  for  that  of  the  board 
of  estimate  in  matters  resting  entirely  in  the  discretion  of  the  board. 

[2]  It  may  be  remarked,  however,  in  passing,  that  the  reason  as- 
signed by  the  board  for  its  refusal  to  make  the  transfer  mentioned, 
viz.,  that  to  do  so  would  contravene  a  resolution  of  the  board  in  respect 
of  such  transfers,  was  wholly  without  merit,  since  the  board  could  not 
by  resolution  in  advance  deprive  itself  of  the  discretionary  powers 
with  which  the  Legislature  has  seen  fit  to  clothe  it. 

[3]  All  that  remains  for  consideration,  therefore,  is  confined  to  the 
question  whether  the  register  has  the  right,  in  the  absence  of  an  ap- 
propriation for  the  express  purpose,  to  employ  temporary  copyists  in 
his  office,  if  the  conditions  mentioned  in  the  statute  above  quoted  ex- 
ist, and  thereupon  to  require  the  board  of  estimate  to  raise  the  funds 
necessary  for  the  payment  for  their  work  at  the  statutory  rate  of  5 
cents  for  each  100  words  copied.  I  have  reached  the  conclusion  that 
he  may  do  this.  The  Legislature  has  seen  fit  to  intrust  to  the  register 
the  discretionary  power  to  employ  such  temporary  copyists,  and  has 
directed  that  such  copyists  be  paid  at  the  rate  of  5  cents  per  folio  for 
copying  records  for  which,  by  other  provisions  of  law,  the  city  has 
already  been  paid  at  the  rate  of  10  cents  per  folio.  The  Legislature 
has  hedged  the  exercise  of  this  discretion  about  with  conditions  which 
it  doubtless  believed  would  prevent  any  abuse  of  the  power.  It  might 
have  limited  the  employment  to  such  and  so  many  temporary  copyists 
as  the  board  of  estimate  should  deem  requisite  or  should  provide  funds 
for  the  employment  of ;  but  it  did  not  see  fit  so  to  provide.  I  think 
that,  having  in  mind  the  importance  to  the  public  of  the  prompt  copy- 
ing of  the  papers  required  by  law  to  be  recorded  in  the  office,  the 
legislative  intention  was  to  confer  a  somewhat  elastic  power  upon  the 
register  in  this  respect,  to  be  used  only  when  the  exigencies  of  the 
business  of  his  office  required,  and  to  cease  when  the  occasion  which 
called  it  into  exercise  had  passed.  The  power  was  one  intrusted  to 
his  discretion,  to  be  exercised  for  the  benefit,  not  of  himself,  nor  of 
his  employ6s,  but  in  the  interest  of  the  public,  for  whose  accommoda- 
tion, benefit,  and  protection  his  office  exists. 

It  may  very  well  be  that  the  Legislature  believed  that  the  interest 
of  the  public  required  that  instruments  affecting  the  title  to  real  prop- 
erty ought  not  to  be  permitted  to  accumulate,  as  they  had  at  one  period 
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done,  in  the  register's  office  for  a  very  long  period  of  time,  running 
into  several  years,  before  being  copied  in  the  official  records,  to  the  great 
detriment  of  all  persons  having  occasion  to  examine  them,  as  well  as 
greatly  endangering  the  security  of  titles  by  the  failure  to  record  the 
title  papers  promptly.  And  it  may  well  be  that  the  Legislature  deemed 
it  to  be  more  prudent  to  vest  discretionary  power  in  the  elected  cus- 
todian of  official  title  records  in  the  county  of  Kings,  to  enable  him 
to  meet  emergencies  of  the  kind  mentioned,  rather  than  to  permanently 
increase  the  clerical  force  of  his  office.  Whatever  the  motive  was, 
the  statute  itself  is  plain,  and  the  duty  of  the  court  is  to  enforce  and 
not  to  frustrate  it.  If  this  be  correct,  I  think  it  follows  that,  should 
the  register,  under  the  conditions  mentioned  in  the  act,  employ  tem- 
porary copyists  for  whom  no  budgetary  provision  has  been  made  in 
advance,  either  from  accident  or  design,  the  persons  so  employed 
would  be  entitled  in  appropriate  actions  or  proceedings  to  recover  from 
the  city  of  New  York  compensation  for  their  work  at  the  stated  stat- 
utory rate. 

[4]  As  it  now  appears  from  the  papers  submitted  that  an  emergency 
such  as  is  contemplated  by  the  statute  of  1913  exists,  which  in  the 
judgment  and  discretion  of  the  register  requires  that  he  exercise  the 
power  given  to  him  in  the  act  to  employ  temporary  copyists,  that  there 
is  now  in  his  hands  no  fund  applicable  to  the  payment  of  such  com- 
pensation as  the  statute  has  specified  for  such  work;  and  that  the  regis- 
ter in  his  estimate  for  the  expenses  of  his  office  for  the  year  1914  in- 
cluded a  request  for  an  amount  for  such  purpose,  which  the  board  of 
estimate  and  apportionment  cut  down  to  a  lower  figure,  without  any 
apparent  reason,  in  the  face  of  previous  expenditures  for  a  like  pur- 
pose, I  think  the  register,  a  salaried  official  himself,  should  not  be 
compelled  to  outlay  the  cost  of  employing  such  temporary  copyists 
out  of  his  own  private  resources  in  advance  of  an  appropriation,  but 
is  entitled  to  the  aid  of  this  court  in  compelling  the  board  of  estimate 
to  fulfill  its  plain  duty  in  the  premises  as  defined  by  law;  and  this 
notwithstanding  that  a  remedy  at  law  might  also  exist  against  the  city 
of  New  York  in  favor  of  the  persons  performing  the  work.  See  Peo- 
ple ex  rel.  Sherrill  v.  Guggenheimer,  28  Misc.  Rep.  735,  742,  59  N. 
Y.  Supp.  913,  per  McAdam,  T.,  citing  In  re  City  of  Brookl)m,  143  N. 
Y.  616,  38  N.  E.  983,  26  L.  R.  A.  270. 

As  I  view  it,  this  case  is  quite  different  from  those  arising  in  the 
various  city  departments,  as,  for  example,  the  superintendent  of  build- 
ings, the  appropriations  for  the  salaries  in  whose  office  are  discre- 
tionary with  the  board  of  aldermen.  See  Matter  of  Colihan  v.  Miller, 
78  Misc.  Rep.  140,  131  N.  Y.  Supp.  99.  In  the  present  case  the  duty 
of  furnishing  the  necessary  funds  is  imperative.  As  it  seems  to  me, 
the  court  has  power  to  direct  the  board  of  estimate  to  supply  the  regis- 
ter with  funds  sufficient  to  enable  him  to  carry  into  effect  the  power 
which,  as  has  been  shown,  is  vested  in  him  by  the  Legislature.  The 
following  authorities,  I  think,. are  sufficient  to  support  this  proposition: 

State  ex  rel.  Trustees  of  the  Free  Public  Library  v.  Board  of  Finance 
of  Jersey  City,  S3  N.  J.  Law,  62, 20  Atl.  755,  where  the  Supreme  Court 
said : 
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"The  act  of  tbe  lieglslature,  sovereign  over  the  matter  of  taxation,  was  ex- 
press and  mandatory  in  requiring  this  tax  to  be  appropriated  and  raised.  It 
left  nothing  to  the  judgment  or  discretion  of  the  local  authority.  A  failure  to 
obey  its  mandate  was  a  misfeasance,  and  a  writ  of  mandamus  may  well  issue 
to  require  the  performance  of  the  unperformed  and  neglected  duty,  If  that 
doty  may  be  now  performed." 

In  People  ex  rel.  Commissioners  v.  Common  Council  of  Cily  of  New 
York,  45  Barb.  473,  it  was  said : 

"The  Liegislature  having  authorized  and  directed  the  mayor,  aldermen,  and 
commonalty  of  the  city  of  New  York  to  create  a  pubUc  fund  or  stock,  for  the 
erection  of  a  public  market,  a  mandamus  will  lie  to  compel  the  common  coun- 
cil to  issue  the  stock ;  the  common  council  constituting  the  only  agency  or 
instrument  by  which  the  behest  of  the  Legislature  can  be  obeyed,  and  a 
mandamus  being  the  only  possible  method  by  which  that  body  can  be  com- 
pelled to  act" 

It  was  held  in  People  ex  rel.  Scott  v.  Supervisors  of  Chenango,  8 

V.  Y.  317: 

''The  supervisors  of  a  county  may  be  compelled  by  mandamus  to  perform  a 
duty  required  by  law,  which  they  have  omitted  at  their  annual  meeting." 

It  is  a  fair  inference  from  the  facts  stated  in  the  petition,  viewed 
in  the  light  of  the  previous  experience  of  the  register,  that  his  request 
for  the  appropriation  of  the  sum  of  $50,000  for  the  payment  of  tem- 
porary copyists  for  the  year  1914  was  justified  by  the  facts  and  cir- 
cumstances stated,  and  was  not  an  unreasonable  estimate.  I  do  not 
understand  that  the  respondents  controvert  that  fact.  If,  however, 
they  desire  to  be  heard  to  show  that  the  amount  asked  for  by  the 
register  is  unnecessary  or  unreasonable,  because  the  work  now  in  hsind 
or  likely  to  be  done  would  not  justify  the  appropriation  Of  so  large  an 
amount,  an  alternative  writ  will  be  allowed  to  try  out  that  question ; 
but,  as  I  have  said,  this  question  was  not  raised  upon  the  argument, 
nor  in  the  affidavits  submitted  in  ansvrer  to  the  petition.  On  the  con- 
trary, the  very  fact  that  the  board  allowed  the  sum  of  $18,000  for  15 
extra  clerks  would  be  an.  indication  that  in  its  judgment  the  amount 
asked  for  would  be  required. 

The  motion  will  therefore  be  granted.  Order  to  be  settled  in  ac- 
cordance with  this  memorandum. 


(IM  App.  Div.  477) 

RUBBER  TBADING  CO.  v.  MANHATTAN  RUBBER  MFO.  CO.  (No.  6236.) 

(Supreme  Court,  Appellate  Division,  First  Department.    November  20,  1914.) 

SaUES   (S  372*) — CORTKAOT— ARTEOIFATOtT  BHBAOH — WAIVES. 

Where,  during  the  performance  of  a  contract  for  the  sale  of  "prime 
thin  disk  Manlcoba  rubber"  at  a  specified  price  per  pound,  the  buyer  at 
tempted  to. Import  two  new  terms  into  the  contract,  one  requiring  that 
there  should  be  a  laboratory  test  of  the  rubber  before  delivery,  and  the 
other  that  the  rubber  should  be  "round  thin  disks,"  and  refused  to  ac- 
cept deliveries  unless  such  requirements  were  met,  there  was  an  antici- 
patory breach,  which  the  seller  did  not  waive  by  further  tenders  of  per- 

fbrmance  before  electing  to  treat  the  contract  as  broken  and  sue  for  dam- 

— —  ■■,-.. 
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ages;   there  being  no  pazHcular  time  Within  whidi  it  was  required  to 
make  such  election. 

[Bd.  Note.— For  other  cases,  see  Sales,  Cent  Dig.  {  1089;    Dea  Dig. 
i  372.*] 

Ingraham,  P.  J.,  dissenting. 

Appeal  from  Trial  Term,  New  York  County. 

Action  by  the  Rubber  Trading  Company  against  the  Manhattan  Rub- 
ber Manufacturing  Company.  From  a  judgment  for  plaintiff,  and 
from  an  order  denying  defendant's  motion  for  a  new  trial,  it  appeals. 
.  Affirmed. 

See,  also,  158  App.  Div.  925,  143  N.  Y.  Supp.  1142. 

Argued  before  INGRAHAM,  P.  J.,  and  LAUGHLIN,  SCOTT, 
DOWLING,  and  HOTCHKISS,  JJ. 

Louis  W.  Stotesbury,  of  New  York  City,  for  appellant 
Harry  D.  Nims,  of  New  York  City,  for  respondent. 

SCOTT,  J.  Plaintiff  is  an  importer  of  crude  rubber.  Defendant 
is  a  manufacturer.  July  12,  1912,  plaintiff  and  defendant  entered  into 
an  agreement  for  the  sale  and  purchase  of  "about  15  tons  prime  thin 
disk  Manicoba  rubber  at  $1  per  pound."  The  rubber  was  to  be  de- 
livered, about  5  tons  each  month,  in  September,  October,  and  Novem- 
ber. To  meet  this  contract  plaintiff  bought  the  necessary  amount  of 
rubber  "to  arrive."  The  parties  had  dealt  for  several  years  under 
similar  contracts.  In  August  plaintiff  delivered  about  5  tons  of  rub- 
ber under  this  contract,  and  defendant  paid  $11,120,  the  full  price. 
After  this  lot  had  been  delivered  and  paid  for,  defendant  objected 
to  the  quality  of  a  portion  of  it,  and  plaintiff  took  back  7,694  pounds. 
It  delivered  in  place  thereof  6,204  pounds,  which  defendant  accepted, 
but  refused  to  accept  1,768  pounds,  which  plaintiff  offered  to  deliver 
to  make  up  the  amount  which  had  been  taken  back. 

Plaintiff  had  imported  and  held  in  warehouse  a  sufficient  quantity 
of  rubber,  claimed  to  be  of  the  proper  quality,  to  complete  the  con- 
tract. The  price  of  this  grade  of  rubber  began  to  fall  after  September 
1st,  and  defendant  began  to  interpose  difficulties  as  to  the  acceptance 
of  rubber.  I  think  that  it  is  fairly  established  by  the  evidence  that 
the  custom  between  the  parties  on  the  delivery  of  rubber  under  sim- 
ilar contracts  was  that  a  broker  should  examine  the  rubber  on  dock 
or  in  warehouse,  and,  if  he  found  it  of  the  proper  quality,  defendant 
accepted  warehouse  receipts,  subject  apparently  to  the  right  to  reject 
or  claim  allowance  if,  when  rubber  arrived  in  the  factory,  it  failed 
to  come  up  to  sample. 

The  complaint  was  originally  framed  on  the  theory  that  plaintiff 
had  tendered  full  performance,  which  defendant  had  refused.  It  was 
amended,  however,  so  as  also  to  allege  an  anticipatory  breach  on 
defendant's  part,  and  it  is  upon  this  theory  that  plaintiff  has  recovered. 
The  difficulty  with  standing  upon  tender  of  performance  was  that,  while 
plaintiff  had  made  several  written  tenders,  it  had  so  qualified  them 
that  an  acceptance  of  warehouse  receipts  would  have  precluded  de- 
eper other  CUM  ue  lame  topic  A  i  nuubeb  In  Deo.  4  ASL  Digs.  19*7  to  date,  *  Rep'r  Indeiea 
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fendant  from  making  any  claim  if,  on  examination  in  the  factory,  the 
rubber  had  proven  to  be  deficient  in  quality. 

The  anticipatory  breach  was  founded  upon  the  claim  that  defendant 
had  insisted  upon  importing  two  new  terms  into  the  contract,  and  re- 
fused to  fulfill  unless  these  were  complied  with.  One  was  that  there 
should  be  a  laboratory  test  before  delivery,  and  the  other  that  the  rub- 
ber delivered  should  be  "round  thin  disks."  The  court  left  it  to  the 
jury  to  say  whether  the  defendant  had  so  insisted,  and,  if  so,  whether 
it  was  a  refusal  to  fulfill  the  contract  according  to  its  terms.  No 
fault  is  found  with  the  charge,  and  there  is  evidence  to  sustain  the 
jury's  finding  on  these  questions  in  favor  of  plaintiff.  Assuming  the 
facts  to  be  rightly  found,  there  was  a  clear  anticipatory  breach,  for 
the  refusal  of  a  party  to  complete  a  contract,  except  upon  new  terms 
not  included  in  the  original  contract,  is  equivalent  to  a  refusal  to  com- 
plete at  all. 

The  defendant,  however,  invokes  the  rule  that,  while  an  anticipa- 
tory breach  will  entitle  the  party  against  whom  it  is  made  to  sue  at 
once  for  damages  without  tendering  performance,  still,  in  order  to 
do  so,  he  must  elect  to  consider  the  contract  as  broken ;  and  he  urges 
that  plaintiff's  repeated  tenders  of  performance  are  conclusive  evidence 
that  it  did  not  so  elect.  We  do  not  so  understand  the  rule.  It  is  true 
that,  in  order  to  sue  upon  an  anticipatory  breach,  the  party  suing  must 
elect  to  consider  the  contract  as  terminated  by  the  breach;  but  there 
is  no  particular  time  within  which  he  must  make  that  election,  and 
an  offer,  or  repeated  offers,  to  complete  on  the  contract  terms,  or  on 
modified  terms,  unless  accepted  by  the  vendee,  does  not  constitute  a 
waiver  of  the  breach.  Cauda  v.  Wick,  100  N.  Y.  127,  2  N.  E.  381 ; 
Frans  Poel  et  al  v.  Brunswick-Balke-Collender  Co.,  159  App.  Div. 
365,  144  N.  y.  Supp.  725. 

The  judgment  and  order  appealed  from  should  be  afiirmed,  with 
costs. 

LAUGHLIN,  DOWUNG,  and  HOTCHKISS,  JJ.,  concur. 

INGRAHAM,  P.  J.  I  do  not  concur  in  the  affirmance  of  this  judg- 
ment. The  action  was  to  recover  on  a  contract  whereby  the  plaintitf 
agreed  to  sell  and  deliver  to  the  defendant  about  15  tons  of  prime  thin 
disk  Manicoba  rubber,  to  be  delivered,  about  5  tons  each  month,  dur- 
ing September,  October,  and  November,  1912.  The  complaint  allies 
that  on  or  about  the  16th  day  of  August,  1912,  the  plaintiff  delivered 
to  the  defendant  about  11,120  pounds  of  said  rubber,  for  which  the 
defendant  paid  the  contract  price,  and  that  thereafter,  at  various  times 
in  October  and  November,  1912,  the  plaintiff  tendered  to  defendant 
certain  quantities  of  rubber  under  the  terms  of  the  said  contract,  but 
that  the  defendant  wrongfully  refused  to  accept  it  or  to  pay  for  the 
same,  and  that  thereafter,  on  notice  to  defendant,  the  plaintiff  sold 
the  rubber  at  a  price  less  than  the  contract  price,  and  that  there  was 
justly  due  and  owing  to  the  plaintiff  from  defendant  the  amount  which 
the  defendant  promised  and  agreed  to  pay  for  the  rubber  delivered 
under  said  contract  and  the  amount  expended  by  plaintiff  for  the 
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account  of  the  defendant,  less  the  amount  received  for  the  rubber; 
and  for  that  sum  the  plaintiflf  demanded  judgment. 

The  answer  denied  the  allegations  of  tender.  The  issue  presented, 
therefore,  was  whether  defendant  had  committed  a  breach  of  the  con- 
tract in  refusing  to  accept  the  rubber  tendered  to  the  defendant  in 
October  and  November.  By  an  amendment  to  the  pleadings  on  the 
trial,  the  plaintiff  further  alleged  that  on  or  about  the  9th  day  of 
October,  1909,  the  defendant  wrongfully  repudiated  the  said  contract, 
and  definitely  notified  tlie  plaintiff  that  it  would  not  thereafter  per- 
form the  same.  At  the  trial  considerable  testimony  was  taken  as  to 
these  various  tenders  and  as  to  the  alleged  repudiation  of  the  con- 
tract. When  the  court  came  to  submit  the  case  to  the  jury,  it  was 
submitted  wholly  on  the  theory  of  the  repudiation  of  the  contract  by 
tiie  defendant,  or  what  may  be  called  an  anticipatory  breach  of  the  con- 
tract in  October.    The  court  said  to  the  jury : 

"The  insistence  npon  such  demand  Inralidated  the  tender.  There  baa  been 
no  tender  of  performance  by  the  plaintiff  in  this  case,  nor  is  there  one  claimed. 
The  plaintiff  has  withdrawn  any  claim  that  it  did  make  a  valid  tender  In  this 
action,  and  the  plaintiff  could  not  then  recover  in  this  action  unless  It  be 
shown  that  the  defendant  positively  refused  to  carry  out  the  contract,  in  which 
case  the  law  makes  an  exception,  so  that,  where  one  party  to  a  contract  posi- 
tively refused  to  perform  his  part  of  a  contract,  the  law  does  not  require  the 
other  party  to  go  through  the  idle  form  of  offering  to  perform  his  part.  An 
absolute  refusal  upon  the  part  of  one  party  to  carry  out  the  contract  is  termed 
a  repudiation." 

The  court  further  charged  the  jury: 

"If  the  Jury  believe  that  there  was  no  positive  refusal  by  the  defendant  to 
carry  out  the  contract,  the  verdict  must  be  for  the  defendant.  If,  on  the  other 
band,  the  jury  believe  that  there  was  a  positive  refusal  to  carry  out  the  con- 
tract by  the  defendant,  It  shall  then  consider  whether  the  plaintiff  so  regarded 
it  and  acted  upon  it,  or  whether  it  treated  the  contract  as  still  in  force." 

So  the  recovery  of  the  plaintiff  depends  upon  this  anticipatory  breach 
of  the  contract  by  the  defendant. 

At  the  end  of  the  case  counsel  for  the  defendant  moved  to  dismiss 
the  complaint,  upon  the  ground  that  there  was  not  evidence  to  sustain 
a  finding  of  repudiation  which  would  be  clear  and  unmistakable.  He 
also  moved  for  the  direction  of  a  verdict,  on  the  ground  that  there 
were  no  facts  which  would  sustain  a  finding  of  repudiation  or  excuse 
a  tender  of  performance  on  the  part  of  the  plaintiff.  I  think  the  mo- 
tion to  direct  a  verdict  for  the  defendant  should  have  been  granted, 
on  the  ground  that  there  was  no  express  repudiation  of  tiie  contract, 
and  that  plaintiff  was  not  relieved  from  the  necessity  of  making  a 
tender  as  provided  for  in  the  contract  to  recover  for  a  breach  thereof. 
The  evidence  showed  that  there  was  objection  made  by  the  defendant 
to  certain  of  the  rubber  included  in  the  first  delivery  under  the  con- 
tract, and  that  plaintiff  received  back  a  portion  of  the  rubber  so  de- 
livered and  submitted  in  its  place  other  rubber,  which  apparently  was 
accepted  by  the  defendant.  There  was  then  some  correspondence  be- 
tween the  defendant  and  plaintiff,  and  also  various  negotiations. 

The  defendant  insisted  at  one  time  upon  its  right  to  test  the  rubber 
in  its  iaboratory  before  accepting  it,  and  plaintiff  insisted,  on  the 


Digitized  by 


Google 


Sap.  Ct}  EVANS  y.  aschbr  detective  agenot  21 

other  hand,  that  defendant  was  obliged  either  to  accept  or  reject  the 
rubber  in  the  warehouse,  where  it  was  stored.  But,  as  I  read  this  rec- 
ord, there  weis  no  evidence  to  show  that  at  any  time  the  defendant 
refused  to  accept  tlie  rubber  which  complied  with  the  contract,  and, 
after  the  so-called  refusal,  the  defendant  again  and  again  offered  to 
receive  any  rubber  that  the  plaintiff  would  tender,'  and  accept  it  if  it 
complied  with  the  contract.  None  of  these  acts,  which  are  now  relied 
upon  to  sustain  the  claim  of  an  anticipatory  breach  by  the  defendant, 
was  relied  upon  by  the  plaintiff,  for  they  afterwards  made  abortive 
tenders  of  the  rubber,  treated  the  contract  as  in  full  force  and  effect, 
and  never,  prior  to  the  time  that  the  amendment  was  made  to  the  com- 
plaint, treated  the  acts  of  the  defendant  prior  to  the  time  of  the  re- 
fusal as  an  absolute  and  unequivocal  breach  of  the  contract.  It  is 
settled  in  this  state  that,  for  a  party  to  such  a  contract  to  avail  himself 
of  such  a  repudiation,  it  must  be  adopted  by  the  other  party  and  acted 
upon  by  him.  Becker  v.  Seggie,  139  App.  Div.  463.  124  N.  Y.  Supp. 
116;  Ga  Nun  v.  Palmer,  202  N.  Y.  483, 96  N.  E.  99,  36  L.  R.  A.  (N. 
S.)  922. 

It  seems  to  me  that,  upon  the  whole  evidence,  the  parties  clearly 
understood  the  situation,  and  at  no  time  was  it  claimed  that  the  acts 
of  the  defendant  constituted  a  breach  of  the  contract,  and,  as  I  under- 
stand this  record,  there  was  no  testimony  that  the  defendant  ever 
placed  itself  in  the  position  of  refusing  to  perform  the  contract  or  to 
accept  any  rubber  offered  to  it  that  complied  with  the  terms  of  the  con- 
tract. 

Therefore  I  think  the  verdict  of  the  jury  was  not  sustained  by  the 
evidence,  and  that  the  iudgment  and  order  should  be  reversed. 


(S7  Misc.  Rep.  300)  * 

EVANS  V.  ASCHER  DETECTIVE  AGENCY  AND  NEW  YORK  HARBOR 

PATROL,  Inc. 

(•Supreme  Court,  Appellate  Term,  First  Departmoit    NoTember  19,  1914.) 

1.  Work  and  Labor  (§  24*) — Contbact  fob  Sebvices — Quantum  Meruit — 

contbact  as  evidence — pleading. 

Where,  in  an  action  on  a  quantum  meruit  for  services  rendered  under 
a  contract,  defendant  admitted  the  rendition  of  the  services,  but  failed 
to  deny  their  alleged  value,  though  It  further  alleged  that  they  were  ren- 
dered under  a  contract  set  forth  in  the  second  paragraph  of  the  complaint, 
defendant  was  entitled  to  introduce  the  contract  in  evidence  in  diminution 
of  plaintiff's  claim  for  the  value  of  his  services,  and  the  court,  therefore, 
erred  in  directing  a  verdict  for  the  value,  rather  than  for  the  contract 
price. 

[Ed.  Note. — For  other  cases,  see  Work  and  Labor,  Cent.  Dig.  fS  4S- 
46;   Dea  Dfe.  J  24.»] 

2.  Plxadiro  (§  397*) — Vabiance — Disuissai.  on  Merits. 

Wbere  plaintiff  sued  defendant  corporation  for  the  return  of  $1,000  al- 
leged to  have  been  advanced  by  plaintiff  to  it  under  the  terms  of  a  con- 
tract, and  plalntifi!  proved  that  he  had  advanced  only  9500,  defendant 
was  not  entitled  to  a  dismissal  on  the  merits. 

[Ed.  Note. — ^For  other  cases,  see  Pleading,  Gent  Dig.  i  1337 ;  Dec.  Dig. 
8  397.*] 

*For  othor  cMO*  ••«  «aa«  toplo  *  I  vataasti  Is  D«c.  ft  Am.  Dici-  UOT  to  dale;  ft'Rep'r  InAnea 
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Appeal  from  City  Court  of  New  York,  Trial  Term. 

Action  by  Lewis  L.  Evans  against  the  Ascher  Detective  Agency  and 
New  York  Harbor  Patrol,  Incorporated.  From  a  judgment  of  the  New 
York  City  Court  in  favor  of  plaintiff  on  his  second  cause  of  action, 
entered  on  a  verdict,  and  dismissing  plaintiff's  third  cause  of  action  for 
failure  of  proof,  defendant  appeals.    Reversed,  and  new  trial  ordered. 

Argued  October  term,  1914,  before  SEABURY,  BIJUR,  and  CO- 
HALAN,  JJ. 

Brussel  &  Beebe,  of  New  York  City  (E.  Walter  Beebe,  of  New  York 
City,  of  counsel),  for  appellant. 

Olcott,  Schwarzschild  &  Schramm,  of  New  York  City  (Merrill  Bish- 
op, of  New  York  City,  on  the  brief),  for  respondent. 

BIJUR,  J.  The  chief  point  involved  in  this  controversy  is  the  ex- 
clusion by  the  learned  trial  judge  of  evidence  offered  by  the  defendant 
of  a  contract  between  itself  and  the  plaintiff. 

The  complaint,  for  a  first  cause  of  action,  sets  out  this  contract  and 
the  rendition  of  services  thereunder,  with  a  claim  for  the  balance  due 
in  accordance  therewith.  For  a  second  cause  of  action,  and  in  the 
eighth  paragraph  of  the  complaint,  the  plaintiff  pleaded  the  rendition 
of  services  at  defendant's  request,  and  in  the  ninth  paragraph  the  rea- 
sonable value  of  said  services.  'The  answer,  without  referring  to  the 
two  "separate  defenses  of  action,"  admitted  so  much  of  the  eighth  para- 
graph as  alleged  the  rendition  of  services  by  the  plaintiff,  but  failed  to 
deny  the  ninth  paragraph,  which  alleged  their  reasonable  value. 

At  the  trial,  plaintiff  moved,  and  was  allowed,  to  discontinue  as  to  the 
first  cause  of  action,  and  secured  the  direction  of  a  verdict  on  the  sec- 
ond cause,  on  the  ground  that  it  was  not  denied.  Defendant  urged  that 
the  failure  to  deny  the  reasonable  value  of  the  services  was  a  clerical 
oversight,  and  asked  to  withdraw  a  juror  and  to  be  allowed  to  apply 
at  Special  Term  for  leave  to  amend,  which  was  denied. 

[  1  ]  Defendant  then  sought  to  introduce  in  evidence  the  contract  in 
diminution  of  plaintiff's  claim  for  the  value  of  his  services.  Plaintiff's 
counsel  admits  on  this  appeal  that  under  ordinary  circumstances,  and 
in  conformity  with  the  law  as  laid  down  in  Rubin  v.  Cohen,  129  App. 
Div.  395,  1 13  N.  Y.  Supp.  843,  such  proof  would  have  been  competent 
and  material,  but  claims  that,  the  value  of  the  services  having  been  ad- 
mitted by  failure  to  deny,  proof  of  the  contract  became  immaterial. 
This  contention,  however,  disregards  the  defendant's  express  pleading. 
Although  the  answer  admits  so  much  of  the  allegations  contained  in 
paragraph  eighth  as  alleges  the  rendition  of  services  to  the  defendant, 
and  fails  to  deny  the  ninth  paragraph,  namely,  the  value  of  such  serv- 
ices, it  nevertheless  continues  as  follows : 

"This  defendant  alleges  that  the  said  services  so  rendered  by  the  plaintiff 
to  the  defendant  were  rendered  under  and  pursuant  to  the  agreement  set  forth 
in  the  second  paragraph  of  the  complaint" 

In  other  words,  defendant,  admitting  the  value  of  plaintiff's  services, 
alleges  that,  so  far  as  its  obligation  is  concerned,  it  is  to  pay,  not  the 
value,  but  the  contract  price.    The  direction  of  a  verdict  in  favor  of 
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plaintiff  for  the  value,  rather  than  for  the  contract  price,  of  his  serv- 
ices, was  therefore  error. 

[2]  As  the  pleadings  stood  at  the  trial,  the  dismissal  of  the  third 
cause  of  action  should  not  have  been  upon  the  merits.  The  cause  of 
action  is  for  the  return  of  $1,000,  alleged  to  have  been  advanced  by 
plaintiff  to  defendant  under  the  terms  of  the  contract.  Plaintiff's  proof, 
however,  showed  that  he  had  advanced  only  $500.  Since  there  must 
be  a  new  trial  of  this  case,  it  will  probably  accord  with  the  spirit  of  the 
decision  in  Muller  v.  City  of  Philadelphia,  113  App.  Div.  92,  96,  99 
N.  Y.  Supp.  93,  to  allow  all  the  parties  to  apply  for  leave  to  put  their 
pleadings  in  such  shape  as  to  present  adequately  the  issues  which  they 
desire  to  have  tried. 

The  judgment  is  reversed,  and  a  new  trial  ordered,  with  costs  to  ap- 
pellant to  abide  the  event.    All  concur. 


PIKEWAY  REALTY  CORPORATION  T.  COHEN. 

(Supreme  Court,  Appellate  Term,  First  Department    November  19,  1914.) 

Lakdlobd  and  Tenant  ({  192*) — Eviction — ^Fibe — ^Liabiuxt  ix>b  Rknt — 
Bent  Payable  in  Advance. 

Where  under  a  lease  rent  was  payable  on  the  1st  day  of  each  month  la 
advance,  and  the  rent  for  .Tanuary,  1914,  was  due  on  January  1st,  the 
premises  having  been  destroyed  by  fire  on  the  following  day,  and  the  ten- 
ant having  moved  out,  he  was  nevertheless  liable  for  the  January  rent 

[Ed.  Note. — For  other  cases,  see  Landlord  and  Tenant,  Cent  Dig.  {| 
7T7,  778,  781,  784-786 ;   Dec.  Dig.  {  192.*] 

Appeal  from  Municipal  Cotirt,  Borough  of  Manhattan,  First  Dis- 
trict 

Action  by  the  Pikeway  Realty  Corporation  against  David  W.  Cohen. 
From  the  judgment  for  defencfant,  plaintiff  appeals.    Modified. 

Argued  October  term,  1914.  before  SEABURY,  BIJUR,  and  CO- 
HALAN,  JJ. 

Sol  A.  Cohn,  of  New  York  City,  for  appellant. 
Charles  Tolleris,  of  New  York  City,  for  respondent. 

.BIJUR,  J.  Plaintiff  sued  for  rent  due  January  1,  1914,  under  a 
lease.  The  premises  were  destroyed  by  fire  on  the  following  day,  and 
the  tenant  moved  out. 

The  respondent  on  this  appeal  suggests  neither  argument  nor  au- 
thority sustaining  the  judgment,  which  must  be  modified  on  the  au- 
thority of  Brunswick-Balke-Cotlender  Co.  v.  Wallace,  65  Misc.  Rep. 
27, 119  N.  Y.  Supp.  287,  by  increasing  the  same  to  the  sum  of  $116.50, 
with  appropriate  costs  in  the  court  below  and  costs  of  this  appeal  to 
the  plaintiff  appellant.    All  concur. 

'For  oUier  cases  see  same  topic  A  {  mdiubb  Id  Dec.  &  Am.  Pigs.  1907  to  date.  4b  Rep'r  Indexes 
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(87  Misc.  Rep.  695) 

PEOPJ.E  «  rel.  BULLOCK  v.  WARDEN  OF  CITY  PRISON. 

(Supreme  Court,  Special  Term,  Kings  County.    November  23,  1914.) 

1.  Habeas  Cobpus  (S  3*) — Natube  of  Wbit — Right  to. 

Where  relator  was  Indicted  for  manslaughter,  and  the  Jury  disagreed, 
the  Supreme  Court  will  not,  where  the  prosecution  for  manslaughter  was 
dismissed  and  relator  i-elnilicted  for  murder  In  the  first  degree,  liberate 
him  on  habeas  corpus,  even  though  his  first  trial  constituted  former  jeop- 
ardy, and  a  conviction  for  murder  in  the  first  degree  could  not  be  upheld, 
for  It  must  be  presumed  that  the  County  Court,  which  has  Jurisdiction 
of  the  proceedings,' win  grant  relator  proper  relief. 

[Ed.  Note. — For  other  cases,  see  Habeas  (3orpus,  Cent  Dig.  %  3;  Dec. 
Dig.  {  8.*] 

2.  Cbiminal  Law  (%  185*) — Former  jEOPAsny — What  Constitutes. 

Relator's  first  trial  constituted  jeopardy,  within  the  federal  and  state 
Constitutions,  prohibiting  the  putting  of  a  person  In  jeopardy  twice  for 
the  same  offense ;  for  the  state,  having  proceeded  to  trial  and  required 
defendant  to  make  his  defense  against  a  charge  of  one  degree  of  homicide, 
cannot  thereafter  dismiss  that  prosecution  and  indict  for  a  higher  de- 
gree, even  though,  under  Code  Cr.  Proc.  §  400,  authorizing  the  trial  judge 
to  dismiss  the  charge  and  order  a  resubmission  of  the  case  to  the  grand 
jury,  where  the  testimony  shows  a  higher  offense  than  that  charged.  It 
mtsbt  have-secured  a  dismissal  and  reindictment  before  accused  bad  made 
his  defense. 

[Ed.  Note. — For  other  cases,  see  Criminal  Law,  Cent.  Dig.  J  344;  Dec. 
Dig.  {  185.»] 

Habeas  corpus  by  the  People  of  the  State  of  New  York,  on  relation 
of  Charles  Bullock,  against  the  Warden  of  the  City  Prison.  Writ  de- 
nied, and  relator  remanded. 

Robert  H.  Elder,  of  New  York  City,  for  relator. 
James  C.  Cropsey,  Dist.  Atty.,  and  Harry  G.  Anderson,  Asst.  Dist. 
Atty.,  both  of  Brooklyn,  for  respondent. 

KELLY,  J.  The  relator  is  before  the  court  on  a  writ  of  habeas  cor- 
pus, to  ascertain  the  cause  of  his  imprisonment.  The  warden  makes  re- 
turn that  he  holds  the  relator  under  a  commitment  of  the  county  judge 
of  Kings  county,  made  at  a  term  of  the  County  Court,  on  October  16, 
1914.  It  appears  that  on  October  15,  1914,  the  grand  jury  of  the  county 
of  Kings  returned  an  indictment  against  the  relator,  charging  him  with 
the  crime  of  murder  in  the  first  degree.  The  relator  upon  arraignmeht 
refused  to  plead  to  the  indictment  thus  returned,  and  thereupon  a  plea 
of  not  guilty  was  entered  for  him  by  order  of  the  County  Court.  He 
was  then  committed  to  await  trial.  The  relator  traverses  the  return, 
alleging  that  his  imprisonment  under  said  indictment  is  illegal,  for  the 
reason  that  he  cannot  be  tried  for  murder  in  the  first  degree,  or  upon 
the  indictment  so  returned,  because  such  trial  would  be  in  violation  of 
his  constitutional  rights,  referring  especially  to  article  1,  §  6,  of  tlie 
state  Constitution,  which  provides  that  "no  person  shall  be  subject  to  be 
twice  put  in  jeopardy  for  the  same  offense." 

The  "offense"  charged  against  the  relator  in  the  indictment  is  hom- 
icide. The  grand  jury  charges  him  with  murder  in  the  first  degree,  in 
that  on  AprU  13, 1914,  in  the  county  of  Kings,  he  willfully,  feloniously, 

*For  other  cases  see  rame  topic  &  {  nvmbeb  In  Dec.  £  Am.  Digs.  1907  to  date,  &  Rep'r  Indexes 
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and  of  malice  aforethought  shot  and  killed  Gertrude  Bullock ;  said 
death  occurring  on  April  15,  1914.  It  appears  that  on  April  23,  1914, 
he  was  indicted  by  the  grand  jury  in  Kings  county  for  the  same  hom- 
icide, but  charged  in  the  earlier  indictment  as  manslaughter  in  the  first 
degree.  He  pleaded  not  guilty  to  that  indictment,  and  was  thereafter 
brought  to  trial  upon  that  indictment  in  the  County  Court.  A  jury  was 
impaneled  and  sworn.  The  prosecution  presented  its  evidence  and  rest- 
ed. The  defendant  relator  presented  his  defense.  Counsel  for  the  re- 
lator and  the  district  attorney  summed  up  the  case.  The  county  judge 
charged  the  jury,  which  retired  for  deliberation.  The  jury  subsequentiy 
reported  to  the  court  that  they  were  unable  to  agree,  and  were  dis- 
charged ;  the  defendant  being  held  for  a  second  trial.  Instead  of  re- 
trying the  defendant  upon  the  charge  of  manslaughter  in  the  first  de- 
gree, the  district  attorney,  without  any  order  or  direction  of  the  County 
Court,  presented  the  same  homicide  to  the  October  grand  jury,  which 
indicted  the  relator  for  murder.  On  November  7,  1914,  the  original 
indictment  for  manslaughter  was .  dismissed  by  order  of  the  County 
Court. 

[1]  The  situation  presented  is  unusual,  and  the  legal  questions  in- 
volved are  important  and  interesting.  I  have  reached  the  conclusion 
that  the  relator  is  not  entitled  to  his  discharge  upon  habeas  corpus  by  a 
justice  of  the  Supreme  Court,  although  I  think  his  objection  to  trial  on 
the  second  indictment  is  sound  in  law.  But  that  objection  must  be  pre- 
sented to  the  County  Court,  to  which  the  indictment  was  returned,  and 
in  which  it  is  pending.  There  is  no  question  of  the  jurisdiction  of  that 
court  over  the  subject-matter  and  the  person  of  the  defendant.  It  seems 
to  me  that  the  orderly  procedure  requires  the  defendant  to  apply  to 
the  County  Court  to  quash  the  indictment  now  pending  against  him, 
and  for  his  discharge  from  imprisonment.  The  decision  of  a  justice  of 
the  Supreme  Court  discharging  the  relator  upon  habeas  corpus  is  not 
made  in  the  criminal  action  against  him  pending  in  the  County  Court. 
That  prosecution  might  go  on,  and  we  would  have  the  anomaly  of  an 
indictment  brought  on  for  trial,  for  murder  in  the  first  degree,  with  the 
defendant  at  large.  In  People  ex  rel.  Burke  v.  McLaughlin,  77  Misc. 
Rep.  13,  136  N.  Y.  Supp.  122,  where  the  relator  applied  for  his  dis- 
charge upon  habeas  corpus,  asserting  that  his  indictment  was  unlawful, 
because  found  without  sufficient  evidence,  Mr.  Justice  Stapleton  said : 

"A  prisouei'  may  not  be  discharged  from  custody  by  a  tribunal  without 
power  to  vacate  the  order  of  commitment  or  to  dispose  of  the  indictment  upon 
which  It  was  issued.  With  an  apparently  valid  indictment  for  murder  found 
against  him,  an  accused  may  not  be  at  large  pending  trial  in  a  court  having 
jurisdiction  of  his  person  and  of  the  subject-matter  of  the  action" — citing  Peo- 
ple ex  rel.  Sherwln  v.  Mead,  28  Hun,  22T ;  People  v.  Rulloff,  6  Parlter's  Cr. 
R.  77;   Church  on  Habeas  Corpus  (2d  Ed.)  {  244. 

Judge  Stapleton's  order,  in  the  case  cited,  was  tmanimously  affirmed 
by  the  Appellate  Division  in  this  department  (152  App.  Div.  912,  137 
N.  Y.  Supp.  1136),  and  by  the  Court  of  Appeals  (207  N.  Y.  769,  101 
N.  E.  1116). 

The  relator  relies  upon  People  ex  rel.  Stabile  v.'  Warden,  202  N. 
Y.  138, 95  N.  E.  729,  where  the  court  held,  on  the  facts  there  presented, 
that  habeas  corpus  was  the  proper  procedure  to  reheve  the  defendant 
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in  that  case  from  unlawful  imprisonment  and  a  second  jeopardy.  But 
the  difference  between  the  Stabile  Case  and  the  case  at  bar  is  this,  in 
my  opinion:  In  that  case  the  prosecuting  officer  was  proceeding  to 
retry  the  defendant  upon  the  same  indictment,  whereas,  because  of  the 
improper  discharge  of  the  jury  on  the  first  trial,  the  defendant  was  in 
effect  acquitted.  The  Court  of  Appeals  holds  that  he  was  at  once  en- 
titled to  his  liberty,  when  the  trial  judge  prematurely  discharged  the 
jury  upon  the  first  trial :  That  the  court  had  no  power  or  right  to  re- 
mand the  defendant  for  retrial.  That  is  not  the  case  at  bar.  When 
the  jury  disagreed  in  the  case  of  the  relator  here,  the  court  followed 
the  l^;al  and  orderly  course  of  remanding  him  for  a  second  trial.  By 
new  and  novel  proceedings  he  has  been  again  indicted ;  but  it  is  a  valid 
indictment  upon  its  face,  and  I  think  his  remedy  is  in  the  court  where 
the  indictment  was  found,  and  where,  at  this  writing,  at  any  rate,  it  is 
to  be  tried.  We  must  assume  that  the  relator's  rights  will  be  fully  pro- 
tected. "The  writ  of  habeas  corpus  cannot  be  used  as  a  writ  of  error 
to  correct  mistakes  or  other  irregularities  of  other  tribunals."  People 
ex  el.  Bungart  v.  Wells,  57  App.  Div.  140,  68  N.  Y.  Supp.  59 ;  People 
ex  rel.  Hubert  v.  Kaiser,  206  N.  Y.  46,  99  N.  E.  195. 

[2]  While  I  thus  hold  that  I  am  obliged  to  dismiss  the  writ  and  re- 
mand the  relator  to  custody,  I  think  the  parties  to  this  proceeding  are 
entitled  to  my  views  upon  the  main  question  presented  on  this  applica- 
tion. I  have  said  that  the  situation  is  unusual.  I  do  not  find  any  sim- 
ilar case  in  the  books.  Both  the  federal  and  state  Constitutions  prohibit 
putting  a  man  twice  in  jeopardy  for  the  same  offense.  In  this  case 
there  is  no  dispute  about  the  "offense" — ^the  killing  of  Gertrude  BuUock 
on  April  13,  1914.  This  killing  was  homicide.  For  this  offense,  or  al- 
leged offense,  because  homicide  is  sometimes  justifiable  and  sometimes 
excusable,  the  defendant  was  charged  by  the  people  of  the  state  of 
New  York  with  the  crime  of  manslaughter  in  the  first  degree.  I  am  not 
called  upon  to  discuss  the  wisdom  or  the  constitutionality  of  the  various 
provisions  of  the  Code  of  Criminal  Procedure,  by  virtue  of  which,  prior 
to  trial,  new  or  superseding  indictments  may  be  found  for  the  same  of- 
fense. This  procedure  is  well  established,  and  in  the  interest  of  the 
public  welfare  may  be  absolutely  necessary;  and  a  judge  at  trial  may 
dismiss  a  jury  and  order  the  resubmission  of  the  case  to  a  grand  jury, 
if  the  testimony  shows  a  higher  offense  than  that  charged.  Code  Crim. 
Proc.  §  400. 

The  counsel  for  the  relator  says  that  this  provision  of  the  Code  is 
unconstitutional,  and  certainly,  if  it  is  claimed  that,  after  the  defendant 
has  been  put  to  his  defense,  any  such  action  can  be  taken,  it  would  ap- 
pear to  be  unconstitutional.  But  prior  to  the  trial,  and  even  though  the 
trial  be  commenced,  if  before  the  defendant  is  called  upon  to  offer  evi- 
dence in  support  of  his  case — before  the  case  for  the  prosecution  is 
closed — ^the  facts  appear  to  warrant  such  application  by  the  district 
attorney,  or  action  by  the  court,  such  procedure  might  be  sustained. 
The  practice  is  rarely  followed,  but  cases  may  be  presented  where  it 
is  necessary  and  proper  to  prevent  miscarriage  of  justice.  And  if  some 
unavoidable  happening  ends  the  trial,  sickness  of  a  judge,  a  juryman, 
the  defendant,  or  the  disagreement  of  the  jury,  it  is  right  and  proper 
that  the  defendant  should  be  retried,  even  though  such  unexpected  and 


Digitized  by 


Google 


Sup.  Ct.)  OEOSOIA  BLD6.  CO.  T.  BUBDBTT  27 

unavoidable. happening  occurred  after  the  defendant  had  commenced 
the  presentation  of  his  case.  The  jeopardy  created  by  an  offense  in- 
volves the  trial  of  the  accused  party,  and  his  acquittal  or  conviction. 
The  completed  trial  ends  the  jeopardy ;  but  it  has  not  ended,  if  some 
untoward  circumstance  prevents  the  completion  of  the  trial.  These 
propositions  seem  to  be  elementary. 

But  in  no  statute  that  I  have  ever  'read,  in  no  case  reported  in  the 
books,  or  ever  heard  of,  as  far  as  I  know,  is  it  suggested  that  the  state, 
with  all  its  powerful  criminal  machinery,  can  charge  a  citizen  with  a 
given  crime,  with  the  right  to  find  superseding  indictments,  or  even 
after  trial  commenced  to  procure  from  the  trial  judge  an  order  ter- 
minating the  trial,  and  resubmitting  the  matter  to  a  new  grand  jury  for 
indictment  for  a  higher  degree  of  crime  or  perhaps  for  a  new  crime,  and 
with  all  these  means  at  its  disposal,  elect  to  put  him  on  trial  for  man- 
slaughter, and  then  having  presented  its  case,  having  deliberately  ten- 
dered this  issue  to  him,  having  forced  him  in  his  own  defense  to  intro- 
duce evidence  to  meet  the  charge,  having  listened  to  his  plea  to  the  jury 
and  the  law  laid  down  by  the  court  governing  the  charge,  that  in  such 
case,  a  jury  having  failed  to  agree,  die  district  attorney,  instead  of  re- 
trying the  defendant,  may  present  the  same  offense — ^the  same  homicide 
— to  a  new  grand  jury  and  procure  an  indictment  of  the  defendant  for 
murder.  What  is  jeopardy  for  the  offense,  if  this  man  has  not  been  put 
in  jeopardy?  A  defendant  may  be  misled,  his  evidence  and  his  defense 
to  the  charge  made  against  him  disclosed  and  presented,  with  no  result 
except  to  involve  him  in  a  new  trial  on  a  new  accusation  for  a  new 
crime.  Such  procedure  might  easily  lead  to  most  unjust  results.  I 
think  the  framers  of  the  Constitution  intended  to  prevent  it,  and  that 
in  this  case,  while  the  people  bad  the  right  to  retry  the  defendant  on  the 
indictment  for  manslaughter,  thejr  had  no  right  to  indict  him  for  murder 
in  the  first  degree,  and  have  no  right  to  try  him  on  that  indictment. 

The  writ  is  dismissed,  and  the  defendant  remanded  to  the  custody  of 
the  warden. 


GEORGIA  BLDG.  CO.  et  al.  v.  BURDETT  et  al. 
(Snpreme  Court,  Special  Term,  Kings  County.    November  21,  1914) 

1.  PLEA.DINO  (i  411*) — Defects — Waives. 

While  defendant  should  not  plead  a  special  defense  and  counterclaim 
vrlthout  separating  them,  platntiif,  who,  without  requesting  a  severance, 
demurred  to  the  answer,  on  the  ground  that  the  counterclaim  was  not  au- 
thorized and  that  the  special  defense  did  not  state  facts  sufiBdent  to  con- 
stitute a  defense,  waived  the  improper  Joinder. 

[Ed.  Note.— For  other  cases,  see  Pleading,  Cent  Dig.  tS  1384, 1885 ;  Dec. 
Dig.  i  411.*] 

2.  COKI»OBAT10N8   (I  477*) — CONVETANCES — VAXIDITT. 

A  mortgage,  executed  by  one  to  whom  the  directws  of  a  corporation 
transferred  real  property  for  the  purpose  of  avoiding  the  statute  requir- 
ing the  consent  of  two-thirds  of  the  stockholders,  is  invalid,  though  the 
mortgage  was  made  pursuant  to  a  binding  obligation. 

[Ed.  Note. — For  other  cases,  see  Corporations,  Cent  Dig.  {{  1857-1863, 
1865-1869 ;   Dec.  Dig.  $  477.»] 
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3.  COBFORATIOKS      (I     477*) — MOBTOAOES — VaLIDITT — ^PBBSONS     EnTTTLBD     TO 

Demand   Cancellation. 

Where  minority  shareholders  of  a  corporation  agreed  to  the  mortgaging 
of  its  property  In  consideration  of  advances  by  another,  and  after  the  ad- 
vances were  made  refused  to  consent  to  the  mortgages,  they  are  not  en- 
titled  to  the  aid  of  a  court  of  equity  to  cancel  mortgages  executed  by  one 
to  whom  the  directors  of  the  corporation  transferred  its  property  to  evade 
the  statute  requiring  the  consent  of  two-thirds  of  the  stockholders,  for 
they  do  not  come  into  court  vrtth  clean  hands. 

[Ed.  Note.— For  other  cases,  see  Corporations,  Cent  Dig.  {{  1867-1863, 
1865-1869;  Dec.  Dig.  §  477.»] 

Action  by  the  Georgia  Building  Company  and  others  against  Cyril 
H.  Burdett  and  others.  On  motion  by  defendant  for  judgment  on  the 
pleadings,  and  on  plaintiffs'  demurrer  to  the  separate  defense  and  coun- 
terclaim in  the  answer,  brought  on  as  a  contested  motion.  Defendants' 
motion  for  judgment  denied,  and  plaintiffs'  demurrer  overruled. 

Charles  Dushkind,  of  New  York  City,  for  plaintiffs. 
W.  T.  Clare,  of  New  York  City,  for  defendants. 

BENEDICT,  J.  [1]  The  separate  defense  stated  in  the  amended 
answer  served  herein,  and  which  is  therein  also  styled  a  counterclaim, 
is  not,  in  my  opinion,  obnoxious  to  the  demurrer  which  the  plaintiff 
has  interposed.  While  it  is  true  that  it  should  not,  strictly  speaking, 
have  been  pleaded  both  as  a  defense  and  counterclaim  without  separa- 
tion, the  plaintiff  did  not  ask  to  have  such  severance  made,  but  de- 
murred to  it  as  a  counterclaim  on  the  ground  that  it  is  not  of  the  char- 
acter specified  in  section  501  of  the  Civil  Code,  and  also  that  it  does 
not  state  facts  sufficient  to  constitute  a  cause  of  action,  and  demurred 
to  it  as  a  "defense  or  counterclaim"  upon  the  ground  that  it  is  insuffi- 
cient in  law  upon  the  face  thereof.  By  thus  demurring,  the  plaintiff 
cannot  prevail  if  the  defendant's  answer  be  good  either  as  a  defense 
or  as  a  counterclaim;  whereas,  had  the  plaintiff  first  compelled  the 
separation  to  be  made,  he  might  perhaps  thereafter  have  prevailed 
upon  a  demurrer  addressed  to  one  or  the  other  form  of  the  defend- 
ant's pleading,  if  the  court  should  then  have  held  that  the  facts  pleaded 
did  not  constitute  a  defense  or  a  counterclaim,  as  the  case  might  be. 

The  action  is  in  equity,  and  the  principal  relief  sought  is  to  have  can- 
celed certain  mortgages,  29  in  number,  for  the  aggregate  sum  of  $64,- 
300,  which  are  alleged  to  have  been  executed  by  the  defendant  Vernewl 
Realty  &  Construction  Corporation  through  a  transferee  to  whom  the 
real  property  of  the  corporation  had  been  transferred,  so  as  to  enable 
the  statute,  requiring  the  consent  of  two-thirds  of  the  stockholders,  to 
be  disregarded,  in  fraud  of  the  rights  of  minority  shareholders,  in- 
cluding the  plaintiffs  in  the  action. 

[2,  3]  The  plaintiffs  set  up  in  their  complaint  an  alleged  fraudulent 
scheme  by  certain  individual  defendants,  officers  and  directors  of  said 
company,  to  mortgage  its  property  to  another  company,  the  defendant 
Montrose  Realty  Company,  of  which  such  individual  defendants  are 
also  alleged  to  be  officers  and  directors,  to  the  detriment  of  the  stock- 
holders of  the  former  company.    Numerous  circumstances  coimected 
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wift  the  allied  fraud  are  set  forth,  but  the  only  one  that  need  be 
here  considered  is  this :  That  a  majority  of  the  directors,  in  order  to 
avoid  the  necessity  of  securing  the  consent  of  the  holders  of  two-thirds 
of  the  capital  stock  issued  and  outstanding,  authorized  the  transfer 
of  the  premises  to  a  dummy,  who  gave  the  mortgage  to  the  Mont- 
rose Realty  Company. 

The  defense  and  counterclaim  set  up  in  the  answer  is  in  substance 
that  the  plaintiff  corporations  were  engaged  in  erecting  buildings  on 
land  owned  by  them,  and  were  embarrassed  financially,  and  that,  to 
save  the  properties,  the  Vernewl  Realty  &  Construction  Corporation 
was  formed  for  the  purpose  of  taking  over  the  said  land  and  partly 
completed  buildings  and  completing  the  buildings,  and  that  the  plain- 
tiffs agreed  that  the  new  company  might  give  second  mortgages,  upon 
the  premises  so  to  be  conveyed  to  it,  to  whomsoever  should  advance 
the  money  for  the  purpose  of  completing  the  buildings ;  that  by  agree- 
ment duly  made  by  the  Vernewl  Company  through  its  directors  with 
the  Montrose  Realty  Company,  the  latter  company  did  undertake  to 
complete  the  buildings  and  to  furnish  certain  funds  therefor  and  did 
advance  the  money,  it  being  part  of  such  agreement  that  the  mortgages 
should  be  given  as  security  and  that  the  plaintiff  corporations,  hold- 
ing more  than  one-third  of  the  stock  of  the  Vernewl  Company,  in  vio- 
lation of  their  agreement  upon  the  organization  of  the  Vernewl  Com- 
pany, refused  to  give  their  consent  to  the  mortgages,  and  therefore  the 
directors  of  the  Vernewl  Company,  to  carry  out  their  agreement  with 
the  Montrose  Realty  Company,  resorted  to  the  device  above  mentioned. 

It  scarcely,  need  be  said  that  such  a  device  is  wholly  ineffectual  to 
do  away  with  the  necessity  of  obtaining  the  consent  of  the  stockholders 
in  due  form  as  required  by  statute;  and,  on  the  facts  stated  in  the 
pleadings,  the  mortgages  are  invalid  in  law  (although  it  is  probable  that 
thejr  may  be  treated  as  equitable  mortgages).  But  the  question  re- 
mams  whether  the  plaintiffs  are  entitled  to  invoke  the  aid  of  a  court 
of  equity  to  have  them  canceled.  If,  as  alleged  in  the  answer,  the 
plaintiffs  agreed  that  such  mortgages  might  be  given,  and  in  violation 
of  their  agreement,  after  the  money  had  been  advanced,  refused  to 
consent  thereto,  then  they  do  not  come  into  equity  with  clean  hands, 
and  equity  will  not  aid  them.  The  defense  as  pleaded  is  therefore  suf- 
ficient. Whether  defendants  can  have  any  affirmative  relief  upon  the 
facts  alleged  need  not,  for  reasons  already  stated,  be  determined  at 
this  stage  of  the  action. 

Some  support  for  the  conclusion  above  reached  is  derived  from  Ham- 
ikon  Trust  Co.  V.  Clemes,  163  N.  Y.  423,  57  N.  E.  614,  although  in 
that  case  the  objectors  were  judgment  creditors  of  the  corporation, 
and  not  stockholders.  But,  assuming  the  facts  alleged  in  the  answer 
to  be  true,  the  plaintiffs,  by  their  own  acts,  have  in  the  case  at  bar  de- 
prived themselves  of  the  right  to  invoke  the  equitable  jurisdiction  of 
this  court,  and  hence  are  in  no  better  position  than  were  the  judgment 
creditors  in  the  case  above  cited.  It  may  be  noted,  also,  that  the  con- 
tract between  the  Vernewl  Company  and  the  Montrose  Realty  Com- 
pany was  made  during  the  first  year  of  the  former's  existence,  when 
presumably  the  directors  named  in  the  certificate  of  incorporation  were 
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still  in  oflke;  and  sach  directors,  it  would  seem  from  the  caae  above 
cited,  possess  somewhat  wider  powers  to  bind  the  corporation  than 
those  elected  by  the  stockholders. 

The  complaint  states  a  cause  of  action,  and  the  separate  defense  is 
good,  at  least  as  a  defense.  The  defendants'  motion  for  judgment  on 
the  pleadings  is  therefore  denied,  and  the  plaintiffs'  demurrer  to  the 
separate  defense  and  counterclaim  is  overruled,  with  leave  to  the  plain- 
tiffs to  withdraw  the  same  and  serve  a  reply  within  20  days. 


(1«4  App.  tMv.  540)  / 

BARNES  T.  ROOSEVE,LT.     (No.  304-11.) 
(Snpreme  Conrt,  Appellate  Divlsiou,  Third  Department    November  25,  1914.) 

VkRCB  (I  50*) — ChaNOB  of  PI^CB  of  TBIAI/ — ^Looai,  Pbejitdioe. 

In  an  action  for  libel  brought  In  Albany  county,  the  county  of  the  plain- 
tiff's residence,  against  a  resident  of  another  county,  where  the  alleged 
statements  reflected  upon  certain  departments  of  tlie  state  government 
and  upon  the  county  organizations  of  both  political  parties  In  Albany 
county,  and  where  the  plaintiff  bad  been  for  many  years  the  Republican 
leader  in  that  county,  and  had  controlled  the  policy  of  a  large  news- 
paper therein,  In  which  the  defendant  and  his  views  bad  been  vigorously 
assailed,  the  place  of  trial  of  the  action  will  be  changed  to  another  county, 
to  avoid  any  possible  partiality  in  the  jurors. 

(Ed.  Note. — For  other  cases,  see  Venue,  Cent  Dig.  {  13;  Dec.  Dig. 
t  50.*] 

Howard,  X,  dissenting. 

Appeal  from  Special  Term,  Albany  County. 

Action  by  William  Barnes  against  Theodore  Roosevelt.  From  an 
order  denying  defendant's  motion  for  a  change  of  the  place  of  trial 
(87  Misc.  Rep.  55,  149  N.  Y.  Supp.  291),  the  defendant  appeals.  Re- 
versed, and  place  of  trial  changed. 

Argued  before  SMITH,  P.  J.,  and  KELLOGG,  LYON,  HOWARD, 
and  WOODWARD,  JJ. 

Bowers  &  Sands,  of  New  York  City  (John  M.  Bowers  and  W.  H. 
Van  Benschoten,  both  of  New  York  City,  of  counsel),  for  appellant. 

Ivins,  Wolff  &  Hoguet,  of  New  York  City  (William  M.  Ivins,  Har- 
old J.  Roig,  and  James  S.  Y.  Ivins,  all  of  New  York  City,  of  counsel), 
for  respondent. 

PER  CURIAM,  The  order  appealed  from  denied  the  motion  of 
the  defendant  to  change  the  place  of  trial  from  the  county  of  Albany 
to  a  county  to  be  named  by  the  court.  While  the  record  is  voliuninous, 
the  single  question  involved  upon  this  appeal  is  whether  there  is  reason 
to  believe  that  an  impartial  trial  cannot  be  had  in  the  county  of  Al- 
bany. When  such  a  conclusion  is  reached,  the  statute  makes  it  the 
duty  of  the  court  to  change  the  place  of  trial.  The  questions  to  be 
determined  by  the  jury  relate  mainly  to  the  truthfulness  or  falsity  of 
certain  statements  made  by  the  defendant  regarding  the  plaintiff,  the 
making  of  which  the  defendant  will  seek  to  justify.  The  statements 
also  reflect  upon  certain  departments  of  the  state  government,  and 
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upon  both  political  organizations  in  the  county.  The  issues  thus  in- 
volved are  largely  personal  and  political,  and  have  been  the  subject 
of  much  comment  by  the  parties  to  the  action,  as  well  as  by  the  adher- 
ents of  each. 

The  plaintiff  has  been  a  member  of  the  Republican  state  committee 
for  the  district  embracing  the  county  of  Albany,  the  place  of  his  resi- 
dence, for  about  20  years,  and  has  long  been  generally  recognized  as 
very  influential  in  the  councils  of  his  party,  and  in  fact  as  the  leader 
and  largely  in  control  of  the  Republican  organization  of  the  county. 
During  such  time  he  has  also  been  in  control  of  the  policy  of  a  news- 
paper of  large  circulation  and  influence,  in  the  colunms  of  which,  botli 
before  and  after  the  commencement  of  this  action,  the  defendant  and 
his  views  have  been  vigorously  assailed.  While  the  personal  and 
political  activities  of  the  plaintiff  have  doubtless  engendered  enmities 
to  a  greater  or  lesser  extent,  they  have  also  resulted  in  creating  ob- 
ligations to  the  plaintiff,  strong  friendships,  and  a  large  personal  and 
political  following.  The  defendant,  although  for  periods  temporarily 
sojourtung  in  the  county  of  Albany,  has  long  resided  in  the  county  of  • 
Nassau,  at  the  extreme  southerly  end  of  the  state,  and  were  the  place 
of  trial  located  in  that  county,  and  the  motion  one  to  change  the  place 
of  trial  from  the  county  of  Nassau,  the  statements  above  made  as  to 
the  relations  of  the  defendant  to  his  neighbors  and  other  residents 
of  his  county  would  doubtless,  to  more  or  less  of  an  extent,  be  applica- 
ble to  such  motion. 

Under  the  statute  either  county  of  Albany  or  Nassau  is  a  proper 
county  to  be  designated  as  the  place  of  trial,  as  being  the  county  in 
which  one  of  the  parties  resided  at  the  time  of  the  commencement  of 
the  action,  yet  in  our  judgment,  under  the  peculiar  circumstances  of 
this  litigation,  neither  party  should  be  compelled  to  try  the  action  in 
the  county  in  which  the  other  party  resides.  Jurors  are  but  individ- 
uals, and  are  subject  to  impressions  and  influences  of  which  often  they 
are  themselves  unconscious.  The  fairness  of  the  trial  should  be  above 
suspicion,  and  the  place  of  trial  should  be  one  as  to  which  neither 
party  shall  have  reasonable  ground  of  apprehension  as  to  the  strict 
impartiality  of  each  juror.  For  the  foregoing  reasons,  we  think  that 
the  order  appealed  from  should  be  reversed. 

The  determination  of  this  motion  is  in  nowise  affected  by  the  al- 
legations in  the  defendant's  affidavit  of  possible  irregularities  or  acts 
of  favoritism  on  the  part  of  any  public  officer  of  Albany  county.  In- 
deed, we  think  the  charges  in  that  regard  utterly  fail,  and  the  action 
of  this  court  is  based  wholly  upon  the  grounds  hereinbefore  stated. 
Justice,  as  far  as  possible,  must  be  administered  without  even  the  ap- 
pearance of  partiality. 

The  place  of  trial  is  therefore  changed  to  the  county  of  Onondaga. 

HOWARD,  J.  (dissenting).  I  regret  that  I  cannot  concur  with  my 
colleagues  in  their  conclusion  that  the  venue  in  this  case  .should  be 
changed.  William  Barnes  has  sued  Theodore  Roosevelt  for  libel.  The 
defendant  alleges  that  he  will  not  be  able  to  obtain  an  impartial  jury 
or  get  a  fair  trial  in  Albany  county,  and  he  is  asking  the  court  to  or- 
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der  the  trial  into  some  other  county.  The  Code  says  that,  "where  there 
is  reason  to  believe  that  an  impartial  trial  cannot  be  had"  (Code  Civ. 
Proc.  §  987)  in  the  county  where  the  venue  is  laid,  the  court  may 
change  the  place  of  trial.  Unless  there  is  reason  for  such  belief  in 
this  case,  the  place  of  trial  cannot  be  changed,  for  the  plaintiff  brought 
his  suit  in  the  proper  county — ^the  county  where  the  Code  commanded 
him  to  bring  it.  And  the  courts  must  not  lightly  send  suitors  out  of 
the  county  where  the  venue  is  properly  laid.  "Facts,  and  not  the  mere 
impressions  and  conclusions  of  the  parties  or  their  witnesses,  should 
be  considered  and  should  controL"  People  v.  Long  Island  Railroad 
Co..  16  How.  Prac.  106. 

The  reasons— or  it  would  be  better  to  say  the  matters  which  (he  de- 
fendant puts  forth  as  reasons — why  the  trial  should  be  removed  from 
Albany  county  may  be  divided  into  four  parts :  First,  by  insinuation, 
he  accuses  the  county  clerk  and  other  public  officials,  burdened  with  the 
duty  of  preparing  the  jury  lists  and  drawing  the  jurors  in  Albany 
county,  of  the  purpose  of  violating  their  oaths  of  office  and  violating 
the  law  by  tampering  with  .the  jury  system  of  the  county  to  the  detri- 
ment and  prejudice  of  the  defendant;  second,  he  presents  a  report 
of  the  Bayne  investigating  committee,  purporting  to  show  that  the  jury 
lists  are  actually  made  up  in  a  partisan  and  political  way,  and  are  not 
composed  of  the  names  of  fair  and  impartial  jurors,  as  they  should 
be;  third,  the  plaintiff  is  alleged  to  be  the  owner  of  a  newspaper 
widely  circulating  in  Albany  county,  which  has  published  and  is  pub- 
lishing matter  antagonistic  and  hostile  to  the  defendant;  fourth,  the 
plaintiff  is  alleged  to  be  the  leader  of  the  Republican  organization  of 
Albany  county,  and  therefore,  and  for  that  reason,  exercises  now,  and 
will  exercise  at  the  trial,  great  influence  over  the  jurors  brought  into 
court,  and  will  obtain  in  this  way  an  unfair  advantage  over  the  de- 
fendant. 

Singling  out  the  county  clerk  as  the  one  official  most  likely  to  lend 
himself  to  "jury  fixing,"  the  defendant  presents  the  following  novel 
argument  in  support  of  his  contention:  He  alleges  that  while  the 
county  clerk  was  state  senator  he  had  made  up  his  mind  to  vote  for 
the  so-called  "Agnew-Hart  Racing  Bill,"  and  informed  Senator  Agnew 
of  his  purpose  to  do  so ;  but  subsequently,  at  the  request  of  the  plain- 
tiff, he  changed  his  mind  and  voted  against  the  bill.  Because  of  this 
circumstance  the  court  is  asked  to  conclude  that  the  county  clerk  will 
now  violate  his  oath  and  violate  the  law  by  tampering  with  the  jury 
boxes  in  his  custody.  In  other  words,  becajise  an  official  on  some  pre- 
vious occasion  had  performed  a  perfectly  lawful  act  at  the  request 
of  the  plaintiff,  this  court  is  asked  to  conclude  that  on  this  occasion 
he  will  commit  a  crime.  Such  logic  as  this  is  unknown  to  the  law, 
unknown  to  justice,  repugnant  to  fair  play,  and  contrary  to  common 
sense.  William  J.  Grattan,  the  county  clerk,  has  been  elected  and 
re-elected  to  public  office  time  and  time  again  by  the  voters  of  Albany 
county.  His  public  career  has  been  indorsed  and  repeatedly  indorsed 
by  his  fellow  citizens.  If  public  approval  counts  for  anything,  the 
upright  walk  of  Mr.  Grattan's  life  has  been  well  established.    How 
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can  the  insinuation  that  he  is  ready  to  commit  a  crime  have  any  weight 
or  force  with  the  court? 

The  injection  of  this  extraneous  matter  into  the  moving  papers  taints 
the  whole  proceeding  with  suspicion  and  detracts  from  the  good  faith 
of  the  application.  The  presentation  to  this  court  of  the  racing  bill 
matter,  the  arguments  growing  out  of  it,  and  the  monstrous  deductions 
which  the  court  is  asked  to  draw  from  it,  were  wholly  irrelevant  to  the 
determination  of  the  issue  before  us,  wholly  unnecessary,  wholly  un- 
warranted. If  possible,  the  aspersions  cast  upon  the  county  judge,  the 
recorder,  the  commissioner  of  jurors,  and  the  sheriff  are  even  less 
warranted.  The  law  assumes  that  public  officials  will  do  their  duty; 
and  without  the  slightest  evidence  to  justify  a  conclusion  to  the  con- 
trary, it  is  an  affront  to  the  court  to  ask  it  to  assume  that  these  high 
public  officials  will  enter  into  a  conspiracy  with  each  other  to  tamper 
with  the  jury  boxes,  and  thereby  commit  a  felony,  or  do  aught  but 
their  full  duty.  Such  a  proposition  would  be  amazing,  if  it  came  from 
any  other  source. 

A  report  of  the  Bayne  investigating  committee  was  presented  to  the 
court  for  the  purpose  of  showing  that  the  jury  Jists  were,  at  that  time, 
actually  made  up  of  the  names  of  partisan,  political,  and  unfair  men. 
The  Bayne  investigation  was  itself  partisan  and  political.  Courts  can 
no  more  be  deceived  by  the  operations  of  committees  of  this  character 
than  can  the  public.  The  plain  purpose  of  that  investigation  was  to 
wreck  the  political  fortunes  of  the  plaintiff  in  this  suit.  Whether  or 
not  such  purpose  was  laudable  is  not  for  us  here  to  say;  but  a  part 
of  the  evidence  presented  for  our  consideration  now  is  the  report  of 
that  committee.  We  are  to  weigh  this  evidence  as  jurors  would  weigh 
it  That  this  partisan  and  one-sided  report,  based  upon  matter  gathered 
in  open  defiance  of  the  rules  of  evidence,  should  be  supposed  to  have 
any  power  whatever  to  convince  the  minds  of  judges  sitting  on  an 
appellate  bench,  is  inconceivable.  As  a  political  document  to  influence 
votes  the  report  may  have  had  some  value ;  as  evidence  in  a  court  of 
justice  it  is  completely  worthless. 

In  calling  the.  court's  attention  to  the  Albany  Evening  Journal  and 
the  articles  relating  to  the  defendant  which  have  appeared  in  that 
paper,  the  defendant  has  presented  a  situation  not  essentially  dissim- 
ilar from  that  which  obtains  in  every  county  of  the  state.  The  names, 
pictures  and  caricatures  of  each  of  the  distinguished  litigants  in  this 
suit  are  to  be  found  almost  continuously  in  all  the  newspapers  of  the 
state.  Their  policies  and  ideas  and  sayings  are  supported  and  are 
denounced  in  newspapers  circulating  in  every  comer  of  the  state.  It 
is  idle  to  argue  that  any  one  county  predominates  over  other  counties 
in  the  newspaper  discussion  of  such  celebrated  characters.  That  the 
plaintiff  owns  the  Albany  Evening  Journal  signifies  nothing.  His  paper 
has  not,  except  on  one  occasion,  discussed  the  merits  of  this  contro- 
versy, and  as  to  the  general  discussion  of  the  policies  and  acts  of 
Colonel  Roosevelt  many  papers  have  surpassed  the  Journal  in  bitter- 
ness of  denunciation.  In  this  age  of  civilization  it  is  impossible  to 
,send  lawsuits  where  newspapers  will  not  reach. 
160N.T.S.— 3 
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Therefore  this  matter  reduces  itself  down  to  the  contention  that  the 
plaintiff  is  the  Republican  leader  of  Albany  county,  and  by  reason  of 
his  great  influence  in  that  capacity  will  obtain  an  undue  advantage  in 
a  trial  in  his  own  bailiwick.  But  he  is  also  alleged  to  be  the  Republican 
leader  in  the  state,  and  apparently  he  is  no  more  the  Republican  leader 
in  Albany  county  than  in  the  state ;  perhaps  not  so  much  so,  for,  in 
order  to  have  given  his  attention  to  the  leadership  of  the  state,  he  must 
necessarily  have  turned  pver  to  his  lieutenants,  to  a  great  extent,  the 
details  of  leadership  in  Albany  county.  Therefore,  if  his  case  cannot 
be  tried  in  any  place  where  he  is  Republican  leader,  it  cannot  be 
tried  anywhere  in  the  state  of  New  York.  Both  these  litigants  have 
grown  into  proportions  far  beyond  the  limits  of  counties;  their  fame 
is  wider  even  than  the  state — it  is  national.  That  a  political  leader  of 
the  stature  of  William  Barnes  is  a  man  of  tremendous  power,  wield- 
ing incalculable  influence,  may  be  admitted ;  but,  unless  we  assume  that 
the  officials  of  Albany  county  are  willing  to  lend  themselves  to  the 
criminal  debauchery  of  the  jury  system  (a  proposition  which  I  do  not 
assume,  but  reject),  how  can  this  power  and  influence  of  the  plaintiff 
enter  the  jury  box  any  more  in  Albany  county  than  in  any  other 
county?  That  the  plaintiff  is  widely  acquainted  and  widely  respected 
in  his  own  county  is  not  the  question  before  us ;  it  is  the  effect  of  his 
political  influence  that  we  are  asked  to  consider.  Because  the  Gov- 
ernor of  the  state  is  a  man  of  great  power  and  influence  and  owns  a 
newspaper  in  Albany  county,  can  he  not,  just  because  of  these  facts, 
lay  the  venue  of  an  action  in  Albany  county,  the  county  where  he 
resides,  and  retain  it  there  ?  Are  the  rules  of  law  applicable  to  the  com- 
mon citizen  to  be  reversed  when  applied  to  men  of  great  distinction? 
Does  a  person  by  becoming  celebrated  surrender  the  rights  guaranteed 
to  him  by  the  law  ?  Surely  not ;  and  unless  something  more  than  sur- 
mise, suspicion,  and  innuendo  is  presented,  the  citizen  who  has  be- 
come powerful  and  conspicuous  should  not  be  driven  from  his  home 
to  litigate,  when  he  brings  a  suit  to  redress  a  wrong. 

Cases  have  been  cited  to  us  where  the  venue  has  been  ordered 
changed.  But  every  case  must  stand  upon  its  own  merits.  What  has 
been  done  in  other  cases  matters  little  here.  Unless  we  have  re?son 
to  believe  that  a  fair  trial  cannot  be  had  in  this  case  in  Albany  county 
we  cannot  interfere.  There  is  no  such  reason;  there  is  only  sus- 
picion. But  a  citizen  cannot  be  deprived  of  his  rights  on  suspicion. 
If  the  determination  in  other  cases  is  to  influence  us,  recent  instances 
where  life  and  liberty  were  in  the  balance  may  be  cited  to  show  that 
the  courts  will  not  lightly  change  the  place  of  trial.  People  v.  Hyde, 
149  App.  Div.  131,  133  N.  Y.  Supp.  780;  People  v,  Becker,  unre- 
ported (see  decision  on  appeal,  210  N.  Y.  274,  104  N.  E.  396).  In 
the  Becker  Case  the  defendant  moved  before  the  trial  judge  for  a 
change  of  the  place  of  trial;  but  the  motion  was  denied  by  the  dis- 
tinguished jurist  who  has  since  that  time  been  elevated  to  the  bench 
of  the  Court  of  Appeals.  In  that  case  the  atmosphere  was  said  to 
be  charged  and  surcharged  with  opposition  to  the  defendant.  The 
trial  attracted  more  attention  than  any  other  court  event  of  modem 
times.    The  metropolitan  newspapers  were  filled  with  accounts  of  the 
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case  before  the  trial  began.  They  freely  discussed  its  merits.  Not 
only  the  liberty,  but  the  life,  of  the  defendant  were  there  at  stake. 
However,  in  that  case  it  was  adjudged  that  the  defendant  could  have 
a  fair  trial  in  New  York  county.  And,  if  precedent  counts  for  any- 
thing, our  own  court,  by  a  recent  unanimous  decision,  in  a  case  some- 
what similar  to  this,  is  committed  in  opposition  to  a  change  of  the 
place  of  trial.  Noohan  v.  Luther,  128  App.  Div.  673,  112  N.  Y.  Supp. 
898.  In  this  case  the  court,  in  refusing  to  change  the  place  of  trial,  said : 
"It  [the  record]  shows  an  extensive  acquaintance  by  the  defendant,  and 
business  and  political  prominence  and  acttvity  on  his  part,  and  also  profes- 
sional and  political  prominence  of  his  attorneys.  These  facts  are  Insufficient 
to  Justify  the  order.  Lent  v.  Ryder,  47  App.  Div.  415  [62  N.  Y.  Supp.  4001 ; 
Weiant  v.  Rockland  Lake  Trap  Rock  Co.,  74  App.  Div.  24  [76  N.  7.  Supp. 
6501.    Juries  are  not  likely  to  be  Influenced  by  such  unworthy  considerations. 

•  •  •  The  learned  justice  at  Special  Term  based  his  order  largely  on  the 
fact  that  the  action  has  attracted  wide  attention  and  has  been  largely  dis- 
cussed, and  that  Its  history  at  Trial  Terms  and  on  appeal  bad  been  given 
wide  publication  by  the  newspapers  of  the  county." 

•  On  account  of  the  great  pre-eminence  of  the  litigants  in  this  suit,  no 
case  can  be  found  just  parallel  to  the  one  before  us;  but  in  some  re- 
spects, particularly  in  the  matter  of  political  prominence  and  newspaper 
discussion,  the  opinion  of  this  court  from  which  I  have  just  quoted 
deals  with  the  questions  presented  here. 

If  this  motion  had  come  to  us  from  a  private  citizen,  as  the  motion 
did  in  Noonan  v.  Luther,  there  might  not  have  been  any  hesitation  in 
refusing  to  change  the  place  of  trial.  However,  in  its  anxiety  to  do 
exact  justice  to  the  distinguished  defendant  in  this  suit,  and  avoid  even 
a  "suspicion"  that  he  is  being  denied  a  fair  trial,  a  majority  of  this 
court  has  ordered  the  venue  changed.  But  all  men  stand  alike  before 
the  law ;  the  great  and  the  obscure,  the  rich  and  the  impecunious,  the 
statesman  and  the  layman.  The  courts  should  not  tremble  before  the 
great ;  neither  should  the  fear  of  criticism  cause  justice  to  falter.  Un- 
less we  would  change  tliis  venue  on  the  application*  of  the  most  lowly 
citizen,  we  ought  not  to  change  it  on  the  motion  of  Theodore  Roose- 
velt. 

The  learned  Special  Term  justice  exercised  his  discretion  wisely, 
and  his  order  should  be  afKrmed. 

Order  reversed,  with  $10  costs  and  disbursements,  and  place  of 
trial  changed  to  Onondaga  county. 


PEOPLE  ex  rel.  TOWN  OF  HEMPSTEAD  et  aL  ▼.  STATE  BOARD  OP 
TAX  COM'BS  et  aL 

(Supreme  Court,  Appellate  Division,  Third  Department    November  25, 1014.) 

I.  Taxation  (|  460*) — Equauzation — Review  by  CiBTioaABi — Makdatk. 

tJnder  Code  Civ.  Proc.  {  2141,  providing,  relative  to  the  writ  of  cer- 
tiorari to  review  the  determination  of  an  Inferior  tribunal,  that  the  court 
upon  the  hearing  may  make  a  final  order  annulling  or  confirming,  wholly 
or  partly,  or  modifying,  the  determination  reviewed,  and  Tax  Law 
(ConsoL  Laws,  c.  60)  §  177,  providing,  relative  to  appeals  to  the  state 
board  of  tax  commissioners  from  the  equalization  of  assessments  by  a 

*For  other  cases  tee  ume  topic  &  i  nuubeb  In  Dec.  &  Am.  Dig*.  1M7  to  date,  &  Rep'r  iDdexe* 
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board  of  snperrlsors,  that  the  board  of  tax  commissioners  shall  certify 
tbeir  determination  to  tbe  board  of  super^'isor8,  and  that  such  determina- 
tion sball  be  carried  into  effect  by  the  board  of  supervisors  at  its  next 
annual  session,  on  certiorari  to  review  a  determination  of  the  state  board 
of  tax  commissioners,  dismissing  au  appeal  by  one  of  the  towns  in  a 
county  from  an  equalization  by  tlie  board  of  supervisors,  the  Appellate 
Dirision,  having  determined  that  the  equalization  was  erroneous,  bad 
power  to  modify  the  determination  of  the  board  -of  tax  commissioners 
and  direct  the  determination  which  the  board  should  have  directed. 

[fcd.  Note.— For  other  cases,  see  Taxation,  Cent  Dig.  iS  800-804 ;  Dec. 
Dig.  i  450.»] 

2.  Taxation  (§  450*) — Equalization — Review  bt  Certiobaki — Mandate. 

Where,  on  certiorari  by  one  of  the  towns  in  a  county  to  review  the  de- 
termination of  the  state  board  of  tax  commissioners,  dismissing  an  ap- 
peal from  an  equalization  of  assessments  by  a  board  of  supervisors,  it 
was  determined  that  the  equalization  was  erroneous,  the  mandate  would 
require  the  I'oard  of  supervisors  at  Its  next  annual  session  to  levy  upon 
the  other  towns  of  the  county  such  sum  as  would  make  full  restitution 
to  the  relator  for  the  excess  of  taxes  collected  on  its  property,  with  in- 
terest 

[Ed.  Note.— For  other  cases,  see  Taxation,  Cent  Dig.  §!  800-804 ;  Dec. 
Dig.  i  450.*] 

3.  Taxation  (§4.50*) — Equalization — Ebboneous  Equalization — Cbeditinq 

Taxes  CoLLECTEn. 

Of  the  taxes  collected  upon  an  assessment  after  a  determination  by  the 
Appellate  Division  that  the  equalization  of  assessments  was  erroneous, 
and  that  one  of  the  towns  of  the  county  would  thereby  be  required  to  pay 
more  than  its  share  of  the  taxes,  such  part  as  represented  this  excess 
should  be  credited  by  the  county  treasurer  to  such  town. 

[Ed.  Note.— For  other  cases,  see  Taxation,  Cent  Dig.  §i  800-804 ;  Dec. 
Dig.  i  450.*] 

On  motion  for  settlement  of  order  and  for  judgment  of  restitution. 
Order  in  accordance  with  the  opinion. 

For  former  opinion,  annulling  the  determination  of  the  State  Board 
of  Tax  Commissioners,  see  163  App.  Div.  803,  149  N.  Y.  Supp.  239. 

Argued  before  SMITH,  P.  J.,  and  KELLOGG,  LYON,  HOWARD, 
and  WOODWARD,  JJ. 

Alfred  T.  Davison,  of  Brooklyn,  for  relators. 

James  L.  Dowsey,  of  New  York  City,  for  respondent  Town  of  North 
Hempstead. 

Uterhart  &  Graham,  of  New  York  City,  for  respondent  Town  of 
Oyster  Bay. 

James  R.  Parsons,  Atty.  Gen.,  for  State  Board  of  Tax  Com'rs. 

PER  CURIAM.  [1-3]  We  are  of  opinion  that  this  court  has  pow- 
er, under  section  2141  of  the  Code  of  Civil  Procedure,  to  modify  the 
determination  of  the  state  board  of  tax  commissioners  and  direct  the 
determination  which  that  board  should  have  directed.  It  cannot  be 
known  to  the  court  the  exact  amount  of  excess  taxes  which  have  in 
fact  been  collected.  The  order  of  this  court  should  therefore  remit  to 
the  board  of  supervisors  of  Nassau  county  the  percentage  at  which 
the  assessed  value  of  the  real  property  in  the  town  of  Hempstead 
bore  to  its  full  value,  and  under  section  177  of  the  Tax  Law  the 
board  of  supervisors  is  required  to  carry  into  effect  this  determination. 

•For  other  cases  see  same  topic  &  {  numbsb  in  Dec.  &  Am.  Digs.  1907  to  date,  &  Rep'r  Indexes 
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This  mandate  requires  the  board  at  its  next  annual  session  to  levy  upon 
the  towns  of  North  Hempstead  and  Oyster  Bay  such  sum  as  will  make 
full  restitution  to  the  town  of  Hempstead  for  the  excess  of  taxes 
which  have  been  collected,  with  interest  from  the  19th  day  of  Julv, 
1912.  People  ex  rel.  Am.  Ex.  Nat.  Bank  v.  Purdy,  199  N.  Y.  51,  92 
N.  E.  232.  Of  the  taxes  hereafter  collected  upon  the  assessment  of 
1911,  such  part  thereof  as  represents  such  excess  must  be  credited  by 
the  county  treasurer  to  the  town  of  Hempstead. 

The  $3,000,  ordered  paid  by  the  town  of  Hempstead,  should  be 
paid  to  the  attorney  of  appellant  herein,  and  is  to  be  collected  from 
the  towns  of  North  Hempstead  and  Oyster  Bay. 

The  order  may  be  settled  before  SMITH,  P.  J. 


(1C4  App.  Div.  642) 

KEITH  V.  PAYNE.     (No.  263/97.) 

(Supreme  Court,  Appellate  Division,  Third  Department.    November  26, 1914.) 

1.  Elbctkiciit  (8  16*) — Liability  fob  Injuries — Licensees. 

The  leaving  of  a  wire,  charged  with  a  strong  current  of  electricity,  sus- 
pended In  such  a  way  that  It  was  only  four  or  five  feet  from  the  ^ound, 
where  It  crossed  a  vacant  lot,  was  such  gross  negligence  as  to  render  the 
company  liable  for  injuries  thereby  occasioned,  even  to  a  mere  licensee. 
'  [Ed.  Note.— For  other  cases,  see  Electricity,  Cent  Dig.  i  9 ;  Dec.  Dig. 
{  16.*] 

2.  Electbicity    ({   19*) — Actions   fob   Injuries — Evidence — Contbibutoby 

Neolioence. 

In  an  action  for  injuries  received  by  plaintlir  while  Inspecting  an  elec- 
tric wire,  left  suspended  a  short  distance  above  a  vacant  lot  adjoining 
bis  home,  to  see  whether  It  was  Insulated  so  as  not  to  be  dangerous  to 
his  children,  and  who  came  in  contact  with  the  wire  in  an  unknown  man- 
ner, evidence  held  not  to  show  contributory  negligence  as  a  matter  of  law. 

[Ed.  Note. — For  other  cases,  see  Electricity,  Cent  Dig.  {  11 ;  Dec.  Dig. 
{  19.*] 

Kellogg  and  Howard,  33.,  dissenting. 

Appeal  from  Trial  Term,  Essex  County. 

Action  by  Erwin  A.  Keith  against  Daniel  F.  Payne.  From  a  judg- 
ment dismissing  the  complaint  upon  a  jury  trial,  plaintiff  appeals.  Re- 
versed, and  new  trial  granted. 

See,  also,  158  App.  Div.  909,  143  N.  Y.  Supp.  1124. 

Argued  before  SMITH,  P.  J.,  and  KELLOGG,  LYON,  HOWARD, 
and  WOODWARD,  JJ. 

Frederick  E.  Bowen,  of  Troy  (Owen  D.  Connolly,  of  Troy,  and 
H.  P.  Humphrey,  of  Troy,  on  the  brief),  for  appellant. 

Stokes  &  Owen,  of  Port  Henry  (Harry  E.  Owen,  of  Port  Henry,  of 
counsel),  for  respondent. 

SMITH,  P!  J.  The  defendant  operated  an  electric  lighting  plant  at 
Wadhams.  The  current  was  carried  from  Westport  by  means  of 
wires.  At  Westport  the  plaintiff  rented  a  house  and  lot  of  Mr.  Sul- 
livan, back  of  which  was  an  open  field  owned  by  Sullivan,  over  which 

•For  other  cases  Me  lame  topic  A  {  NtniBBR  In  Dec.  A  Am.  Digs.  1907  to  date,  A  Rep'r  Indexes 
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the  defendant  had  a  right  of  way  one  rod  wide  for  its  wires  and  ac- 
cess thereto. 

On  June  IS,  1912,  the  defendant's  servants  were  at  work  upon  the 
line,  moving  the  transformer  house,  and  at  6  o'clock,  when  they  were 
ready  to  quit  work  for  the  day,  the  wire  was  suspended  from  an  arm 
on  the  transformer  house  to  a  pole  in  its  right  of  way,  about  154  feet 
distant,  and  sagged  so  that  at  its  lowest  point  it  was  within  4  or  5 
feet  of  the  ground.  The  wire  was  used  for  day  and  night  service,  and 
frequently  the  plaintiff's  little  children  went  beyond  the  yard  and  gar- 
den spot  upon  the  other  premises  of  Sullivan  in  the  neighborhood  of 
the  electric  wires.  When  the  plaintiff  returned  from  his  work,  his 
wife  informed  him  that  the  wires  were  lower  than  usual,  and  to  go 
there  and  see  if  they  were  insulated,  because  she  was  afraid  the  chil- 
dren would  get  hold  of  them.  He  went  to  the  wires  for  that  pur- 
pose about  7:30  or  8  p.  m.,  and  when  about  10  feet  from  the  wires 
saw  them.  It  was  growing  dark.  He  says :  "It  was  quite  light,  and 
still  it  was  not  full  light.'  He  leaned  down  to  go  under  them,  and 
that  was  the  last  he  knew  until  he  found  himself  upon  the  ground, 
with  one  hand  against  the  wire,  one  leg  up,  and  in  his  hand,  and  he 
was  severely  burned  in  several  places.  He  had  lived  in  the  house  for 
three  months,  and  in  the  immediate  vicinity  a  longer  time.  He  un- 
derstood the  line  carried  the  power  from  Westport  to  Wadhams,  and 
supposed  that  electricity  coming  over  the  wire  was  dangerous.  He 
was  asked : 

"There  was  danger  to  be  apprehended  to  a  person  coming  In  contact  with 
this  electric  wlreV  A.  Yes,  sir,  Q.  And  that  Is  the  reason  why  you  stooped,  I 
suppose,  to  get  under  that  first  \fire,  wasn't  it?  You  didn't  want  to  coine  in 
contact  with  those  wires;  did  you  1   A.  No,  sir." 

He  says  he  did  not  know  the  power  was  furnished  over  the  wires 
during  the  daytime  as  well  as  the  night.  He  says  lights  were  lit  in  the 
agent's  office  in  the  morning  and  early  in  the  evening.  He  does  not 
say  that  he  understood  or  believed  that  power  was  not  upon  the 
wires. 

He  was  about  30  years  of  age,  6  feet  2%  inches  high,  and  was  bag- 
gageman at  the  railroad  station  in  the  immediate  vicinity.  After  the 
accident  he  found  a  small  spot  on  the  wire  not  insulated,  near  where 
his  hand  was.  He  swore  on  direct  examination  that  he  noticed  a 
wire  coiled  up  on  the  transformer  house,  and  said  it  was  before  the 
accident.    On  cross-examination  the  court  asked  the  question : 

"You  said  something  about  iiaving  seen  a  coil  of  wire  some  place  that  night. 
Where  did  you  see  that?  A.  On  the  transformer  house.  Q.  A  coil  hanging 
there?  A.  Yes,  sir.  Q.  Was  that  the  transformer  house,  aft^r  It  had  been 
moved?  A.  Yes,  sir.  Q.  And  you  saw  that  when?  A.  After  I  got  hurt  Q. 
You  bad  not  seen  it  before?    A.  No,  sir." 

[1]  It  was  not  unreasonable  that  persons  might  pass  across  the  un- 
fenced  lands  of  Mr.  Sullivan  and  go  under  the  wires  of  the  company, 
and  when  it  left  its  wires  conveying  a  deadly  current  within  4  or  5 
feet  of  the  ground  upon  those  unfenced  premises,  without  any  warn- 
ing, it  was  an  act  of  gross  negligence. 

Even  assuming  that  plaintiff  was  a  mere  licensee,  the  danger  was  so 
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great  that  the  jury  might  have  said  that  the  negligence  was  sufficient 
to  charge  the  defendant  therewith. 

[2]  Nor  do  I  think  the  plaintiff  was  guilty  of  contributory  negli- 
gence as  matter  of  law.  He  was  asked  by  his  wife  to  examine  to  see 
whether  the  wires  were  insulated,  for  the  purpose  of  ascertaining 
whether  there  was  danger  to  the  children  in  playing  thereabout.  Con- 
fessedly the  wires  were  insulated,  except  that  at  one  small  point  the 
insulation  was  worn  off.  It  is  a  fact  that  that  insulation  was  wholly 
insufficient  to  protect  any  one  coming  in  contact  with  wires  carrying 
so  strong  a  current;  but  it  does  not  appear  that  the  plaintiff  had 
knowledge  that  the  insulation  was  insufficient.  He  swears  that  he  did 
not  purposely  touch  the  wires,  but  attempted  to  go  under  them,  and 
does  not  remember  how  he  came  to  come  in  contact  with  them.  With 
the  apparent  insulation,  even  if  he  had  taken  hold  of  the  wire  to  lift 
it,  that  he  m^ht  go  under,  it  would  still  be  a  question  of  fact  whether 
he  had  not  the  right  to  assume  that  his  act  was  safe ;  but  without  evi- 
dence that  he  purposely  took  hold  of  the  wire,  it  seems  clear  that  it  is 
for  the  jury  to  say  whether,  under  all  the  circumstances  of  the  case, 
the  plaintiff  acted  with  the  care  of  an  ordinarily  prudent  person. 

For  these  reasons,  we  are  of  opinion  that  the  judgment  of  non- 
suit was  wrong,  and  that  the  case  should  have  been  stibmitted  to  the 
jury. 

Judgment  reversed,  and  new  trial  granted,  with  costs  to  appellant 
to  abide  the  event.  All  concur,  except  ICELLOGG  and  HOWARD, 
JJ.,  who  dissent. 


(161  App.  DlT.  580) 

THORNTON  v.  BELL.    (No.  2S1-94.) 

(Snpreme  Court,  Appellate  Division,  Tlilrd  Department    November  25,  1914.) 

1.  Jdbticbs  of  thi  Piacr   (g  92*) — Pbocbdubb — PucADiNQ — Denial — Stat- 

OTK. 

In  an  action  in  a  (Tity  Court  on  a  judgment  alleging  that,  prior  to  the 
action.  It  had  been  duly  assigned  to  plaintiff,  who  became  and  continued 
to  be  the  lawful  owner  thereof,  a  separate  answer  and  defense,  denying 
any  knowledge  or  information  sntficient  to  form  a  belief  as  to  the  troth 
of  tbe  allegation  of  assignment  and  ownership,  was  not  sufficient,  under 
Code  Civ.  Proc.  §  293S,  providing  that  an  answer  in  a  Justice's  court  may 
contain  a  general  denial  of  eaeh  allegation  of  the  complaint,  or  a  specific 
denial  of  the  material  allegations  thereof. 

[Ed.  Note. — For  other  cases,  see  Justices  of  the  Peace,  Cent.  Dig.  {§ 
324,  325;  Dec.  Dig.  $  92.*] 

2.  AssioNMBNis  (J  65*) — Claiu  fob  Coixection — VAunrrY. 

There  is  no  public  policy  forbidding  an  assignment  of  claims  to  a  pri- 
vate individual  for  collection. 

[Ed.  Note. — ^For  other  cases,  see  Assignments,  Cent.  Dig.  {  126;  Dec 
Dig.  t  66.*] 

Kellogg,  J.,  dissenting. 

Appeal  from  Broome  County  Court. 

Action  by  George  H.  Thornton  against  George  W.  Bell.  From 
a  judgment  affirming  a  judgment  of  the  City  Court  of  Binghamton  in 
favor  of  the  plaintiff,  defendant  appeals.    Affirmed. 

*V««  other  cues  ■•«  lame  toplo  A  (  NOiuiaa  In  Dec.  &  Am.  Digs.  U07  to  data,  4  Rap'r  Indexae 
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Argued  before  SMITH,  P.  J.,  and  KELLOGG,  LYON,  HOW- 
ARD, and  WOODWARD,  JJ. 

Augustus  Babcock,  of  Binghamton,  for  appellant. 

T.  B.  &  L.  M.  Merchant,  of  Binghamton,  for  respondent. 

WOODWARD,  J.  The  complaint  in  the  City  Court  of  Bingham- 
ton alleged  the  jurisdictional  facts  necessary  to  a  cause  of  action  upon 
a  judgment  of  an  inferior  court,  and  that  "on  or  about  the  1st  day 
of  December,  1893,  at  the  city  of  Binghamton,  *  *  *  one  John 
Cameron  duly  commenced  an  action  against  George  W.  Bell,  the  de- 
fendant herein,  before  said  justice  on  a  judgment  of  an  inferior  court, 
not  of  record,  for  damages  and  costs  $23.95,  which  said  judgment  had 
been  theretofore  obtained  by  one  Jepath  P.  Marsh  against  said  de- 
fendant and  assigned  to  the  plaintiff  in  that  action,  John  Cameron," 
and  that  the  necessary  steps  were  taken  resulting  in  a  judgment  in 
favor  of  the  said  John  Cameron  and  against  the  defendant  herein  for 
the  sum  of  $33.35 ;  that  a  transcript  of  said  judgment  was  duly  filed 
and  judgment  duly  docketed  and  entered  thereon  in  the  Broome  coun- 
ty clerk's  office,  and  an  execution  upon  said  judgment  was  thereafter 
and  on  the  same  day  duly  issued  out  of  the  Broome  County  Court,  and 
that  the  execution  was  returned  wholly  unsatisfied,  etc.;  that  "said 
judgment  still  remains  in  full  force  and  effect,  not  reversed,  satis- 
fied, or  otherwise  vacated,  and  no  part  thereof  has  been  paid" ;  and 
"that  prior  to  the  commencement  of  this  action  the  said  judgment  was 
duly  sold  and  assigned  to  the  plaintiff  herein,  who  then  became  and 
still  is  the  lawful  owner  and  holder  thereof" — and  demands  judgment 
for  $34.98,  together  with  interest,  costs,  etc.  This  complaint  is  ver- 
ified. 

Upon  the  return  day  the  parties  met,  but  no  issue  was  framed,  and 
the  case  was  adjourned  to  a  subsequent  date.  Upon  the  adjourned 
day  the  defendant  put  in  a  verified  answer,  neitlier  party  offering  any 
evidence,  and  the  justice  gave  judgment  for  the  plaintiflE  upon  the 
pleadings.  The  defendant  appealed  to  the  County  Court  of  Broome 
county,  where  the  judgment  was  affirmed,  and  appeal  comes  to  this 
court  from  the  judgment  entered  in  the  County  Court. 

[1]  The  defendant  in  answering  merely  stated  that  for  "a  first 
and  separate  answer  and  defense  to  said  cause  of  action  defendant  de- 
nies that  he  has  any  knowledge  or  information  sufficient  to  form  a 
belief  as  to  the  truth  of  the  allegation  in  said  complaint  set  forth,  in 
the  seventh  subdivision  or  paragraph  thereof,  that  before  the  com- 
mencement of  this  action  said  judgment  mentioned  and  set  forth  in 
said  complaint  was  sold  and  assigned  to  the  plaintiff  herein,  or  that  he 
is  the  lawful  owner  and  holder  thereof,"  which  is  obviously  not  a  de- 
nial of  the  allegation  of  the  complaint.  The  complaint  in  its  seventh 
paragraph  may  be  absolutely  true,  and  the  defendant  know  nothing  of 
the  facts;  and  while  a  denial  of  this  character  is  good  under  the 
provisions  of  section  500  of  the  Code  of  Civil  Procedure,  it  does  not 
meet  the  requirements  of  section  2938  of  the  Code  of  Civil  Procedure, 
dealing  with  proceedings  in  a  justice's  court.  Lambert  v.  Hoffman,  20 
Misc.  Rep.  331,  45  N.  Y.  Supp.  806;  Sanchez  &  Haya  Co.  v.  Hirsch, 
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27  Misc.  Rep.  202,  57  N.  Y.  Supp.  795 ;  Alexander  v.  City  of  Albany, 
55  App.  Div.  238,  66  N.  Y.  Supp.  1084.  It  was  proper,  therefore,  to 
give  judgment  for  the  plaintiff  upon  the  verified  complaint. 

The  defendant  sought  to  set  up  the  defense  of  the  statute  of  limita- 
tions in  his  "second  and  separate  answer  and  defense" ;  but  a  reading' 
of  the  allegations  of  the  answer  shows  conclusively  that  the  de- 
fendant has  failed  to  make  the  necessary  allegations  to  bar  the  pres- 
ent action,  which  is  brought  upon  a  second  judgment  founded  upon 
the  judgment  to  which  the  defendant  refers  in  his  pleadings.  It  does 
not  seem  necessary  to  enter  into  a  detailed  criticism  of  the  pleading  in 
this  respect;   the  defects  are  obvious. 

[2]  The  third  separate  answer  requires  no  discussion.  There  is 
no  public  policy  which  forbids  an  assignment  of  a  claim  to  a  private 
individual  for  the  purpose  of  collection,  and  the  defendant  offered  no 
evidence  in  support  of  this  alleged  defense. 

The  judgment  appealed  from  should  be  affirmed,  with  costs.  All 
concur,  ex(^t  KELLOGG,  J.,  who  dissents. 


TAGGAET  v.  FRANCIS  DRAZ  &  CO.  et  at     (No.  6452.) 
(Supreme  Conrt,  Appellate  Division,  First  Department    November  27,  1914.) 
L  Action  (i  50*) — Exbchtobs  and  Adhiristbatobs  (§  427*) — ^Joindkb— ^Rep- 

■BSBNTATIVB  CAPACITY. 

Wbere  defendants  by  misrepresentations  Induced  plaintiff,  wbo  was  In- 
terested in  and  was  both  an  executed  and  trustee,  to  sell  corporate  stock, 
belonging  to  the  estate,  plaintiff  has  three  rights  of  action,  as  an  indi- 
vidual, as  an  executor,  and  as  trustee,  and,  If  such  actions  are  com- 
mingled, a  demurrer  on  the  ground  of  misjoinder  should  be  sustained.. 

[Ed.  Note. — For  other  cases,  see  Action,  Cent.  Dig.  J|  511-647;  Dec. 
Dig.  I  80;*  Executors  and  Administrators,  Cent  Dig.  §{  1666-1672;  Dec. 
Dig.  S  427.*] 

i.  CORPOBATIONS    (8  493*) — LlABILlTT  OF  COBPOBATIONS. 

For  a  corporation  to  be  liable  for  misrepresentations  by  its  directors, 
wbUh  Induced  plaintiff  to  sell  shares  of  stock  therein.  It  must  api)ear  that 
the  corporation  Itself  shared  In  the  purchase. 

[Ed.  Note.— For  other  cases,  see  Corporations,  Cent  Dig.  §  1906 ;  Dec. 
Dig,  i  495. 'J 

i.  GoRPOBATioNS  (I  306*) — Actions  Against  Officers. 

Where  the  sole  surviving  directors  of  a  corporation,  by  misrepresenting 
the  value,  induced  plaintiff  to  sell  to  them  stocic  In  the  corporation,  they 
are  liable  to  plaintiff  for  damages  for  their  fraud. 

[Ed.  Note. — For  other  cases,  see  Corporations,  Cent.  Dig.  {$  1457,  1458 ; 
Dec.  Dig.  {  306.*] 

Appeal  from  Special  Term,  New  York  County. 

Action  by  Frederick  S.  Taggart,  individually  and  as  executor,  etc., 
against  Francis  Draz  &  Co.  and-  others.  From  an  order  sustaining 
a  demurrer  to  the  complaint,  plaintiff  appeals. 

The  opinion  of  Lehman,  J.,  at  Special  Term,  is  as  follows : 

The  plaintiff  sues.  Individually  and  as  executor  of  and  trustee  under  the 
n-lll  of  Frank  A.  Taggart,  for  damages  suffered  by  reason  of  the  alleged  mis- 
representations made  by  the  defendants  Eschwege  and  Draz,  Individually  anJ 

•For  otbar  cams  eea  same  topic  ft  S  mumbbb  tn  Dec.  ft  Am.  Digs.  IWl  to  dat«,  ft  Rep'r  Indexes 
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as  sole  BurvlTlng  directors  of  the  corporate  defendant,  whereby  they  Induced 
the  plaintiff  to  sell,  Individually  and  as  executor  and  trustee,  certain  shares 
of  the  stock  of  the  corporate  defendant  for  an  inadequate  consideration,  and 
to  execute  and  dellTer  to  them  an  assignment  In  blank  of  the  said  shares,  and 
a  further  paper  In  |)lank  whereby  he  released  as  executor  and  trustee  all  his 
right,  title,  and  Interest  In  and  to  said  shares.  The  defendants  have  demur- 
red to  this  complaint  on  the  grounds  that  there  is  a  misjoinder  of  parties 
plaintiff,  that  cau&'&s  of  action  have  been  improperly  united,  and  that  the  com- 
plaint does  not  state  facts  sufficient  to  constitute  a  cause  of  action. 

[1]  It  appears  that  the  title  to  the  shares  alleged  to  have  been  assigned 
vested  in  the  plaintiff  as  executor,  and  that,  unless  there  has  been  a  division 
of  the  estate  and  a  setting  apart  of  the  securities  to  the  legatees,  the  plain- 
tiff, as  executor,  Is  vested  with  a  cause  of  action  for  the  damages  suffered  by 
reason  of  the  fraud  by  which  the  transfer  of  these  shares  by  such  executor 
was  secured.  In  such  an  action  it  may  be  that  the  plaintiff,  Individnally  and 
as  trustee,  would  have  some  interest  In  the  cause  of  action  by  reason  of  his 
ultimate  right  to  the  sliares  as  legatee  under  the  will,  and  might  therefore  be 
a  proper,  though  not  a  necessary,  party  to  the  action.  In  the  view  which  I 
take  of  the  complaint,  however,  this  question  does  not  arise  in  this  action,  and 
need  not  be  considered  by  me,  for  the  complaint  does  not  merely  make  the 
plaintiff.  Individually  and  as  trustee,  party  to  a  cause  of  action  arising  by  rea- 
son of  the  acts  of  the  executor ;  but  It  alleges  that  these  acts  were  performed 
by  the  plaintiff,  either  Individually  and  as  executor  and  trustee,  or  as  execu- 
tor and  trustee,  and  seeks  damages  for  these  acts.  Any  acts  of  the  plaintiff, 
individually  and  as  executor  and  as  trustee,  would  seem  to  give  rise  to  three 
separate  and  distinct  causes  of  action,  for  in  so  far  as  be  was  acting  as  execu- 
tor he  could  not  have  been  acting  individually  and  as  trustee.  While  undoubt- 
edly the  complaint  fails  to  set  forth  a  complete  cause  of  action  in  either  of 
the  latter  capacities,  the  pleader  seems  to  have  realized  that  there  was  a  dis- 
tinction In  these  capacities,  and  seems  to  have  at  least  made  some  attempt  to 
set  forth  separate  causes  of  action.  This  would  seem  especially  true  of  the 
allegations  of  the  plaintiff's  acts  as  an  individual,  which  seem  somewhat 
clearly  differentiated  from  his  acts  as  executor  and  trustee.  It  follows,  there- 
fore, that  the  demurrer  should  be  sustained  on  the  grounds  that  there  is  a 
misjoinder  of  parties  plaintiff  and  a  misjoinder  of  causes  of  action. 

[2,  3]  I  also  think  that,  while  the  complaint  sets  forth  a  good  cause  of  ac- 
tion against  the  individual  defendants,  it  falls  to  set  forth  a  cause  of  action 
against  the  corporate  defendant  The  theory  of  the  action  seems  to  be  that 
the  plaintiff  la  entitled  to  the  difference  between  the  actual  value  of  the 
shares  of  stock  and  the  price  at  which  it  was  secured  by  reason  of  the  al- 
leged misrepresentations.  In  order  to  hold  the  corporate  defendant  in  such 
an  action,  the  complaint  must  allege,  either  directly  or  by  fair  inference,  that 
the  corporation  itself  shared  in  the  purchase.  There  Is  no  direct  allegation 
to  this  effect,  and  I  do  not  think  that  the  facts  stated  gave  rise  to  such  an 
inference.  The  complaint  does  not  even  state  that  the  corporation  had  a  sur- 
plus from  which  it  could  purchase  the  stock  without  a  breach  of  the  Penal 
T41W.  It  is  true  that  the  complaint  states  that  the  stock  was  in  fact  worth 
$141.15  per  share;  but  the  value  given  may  well  be  due  to  earning  capacity, 
and  not  to  surplus,  e.specially  as  the  complaint  states  that  the  plaintiff  was 
ignorant  of  Its  earning  capacity.  The  allegations  of  the  complaint,  from 
which  I  am  asked  to  infer  that  the  corporation  was  interested  in  the  pur- 
chase, are  only  statements  that  the  assignment  and  release  In  blank  were  de- 
livered to  these  defendants  and  paid  for  by  checks  of  the  corporation.  In 
the  absence  of  a  statement  of  the  nature  of  the  delivery,  all  of  these  state- 
ments are,  In  my  opinion,  Insufflclent  to  allow  any  Inference  that  the  cor- 
porate defendant  obtained  or  was  Intended  to  obtain  any  title  to  this  stock. 

Motion  Is  therefore  denied,  with  $10  costs,  and  with  leave  to  serve  an 
amended  complaint  within  10  days  upon  payment  of  costs. 

Argued  before  INGRAHAM,  P.  J.,  and  LAUGHLIN,  SCOTT, 
DOWLING,  and  HOTCHKISS,  JJ. 

R.  B.  Knowles,  of  New  York  City,  for  appellant. 
G.  P.  Hotaling,  of  New  York  City,  for  respondent 
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PER  CURIAM.  Order  affirmed,  with  $10  costs  and  disbursements, 
on  the  opinion  of  Lehman,  J.,  at  Special  Term,  with  leave  to  plaintiflE 
to  serve  amended  complaint,  on  payment  of  costs  in  this  court  and  in 
the  court  below.    Order  filed. 


WESTMINSTER  PRESBYTERIAN  CHURCH  OF  WEST  TWENTT-THIRD 
ST.  ▼.  TRUSTEES  OF  PRESBYTERY  OF  NEW  YORK.    (No.  6422.) 

(Snpreme  Court,  Appellate  DiTlsion,  First  Department    November  27,  1014.) 

Plkaoino  (I  280*) — Answer — Supplement al  Answeb. 

Wbere  tbe  prior  judgment  sought  to  be  set  up  as  a  bar  In  tbe  supple- 
mental answer  lias  been  reversed,  and  tbe  complaint  dismissed,  leave  to 
serve  such  supplemental  answer  should  be  denied. 

[Ed.  Note.— For.  other  cases,  see  Pleading,  Cent  Dig.  S§  842-646;  Dec 
Dig.  S  280.*] 

Appeal  from  Special  Term,  New  York  County. 

Action  by  the  Westminster  Presbyterian  Church  of  West  Twenty- 
Third  Street  against  the  Trustees  of  the  Presbytery  of  New  York. 
From  an  order  denying  plaintiff's  motion  for  judgment  on  the  plead- 
ings, and  from  an  order  granting  defendant  leave  to  serve  a  second 
supplementary  answer,  plaintiff  appeals.  Order  denying  motion  for 
judgment  affirmed,  order  granting  motion  to  serve  supplementary  an- 
swer reversed,  and  motion  denied. 

Argued  before  INGRAHAM,  P.  J.,  and  McLAUGHLIN,  LAUGH- 
LIN,  DOWLING,  and  HOTCHKISS,  JJ. 

Richmond  J.  Reese,  of  New  York  City,  for  appellant. 
Henry  W.  Jessup,  of  New  York  City,  for  respondent 

PER  CURIAM.  The  order  denying  the  motion  for  judgment  on 
the  pleadings  should  be  affirmed,  without  costs.  As  to  the  second  or- 
der, inasmuch  as  the  prior  judgment  now  sought  to  be  set  up  as  a 
bar  in  the  supplemental  answer  has  been  reversed,  and  the  complaint 
dismissed,  the  order  granting  such  leave  should  be  reversed,  and  the 
motion  denied,  without  costs. 


(87  MISC.  Rep.  610)  m  re  DEITZ. 

In  re  BRADY. 

(Supreme  Court,  Special  Term,  Kings  County.    November  24,  1914.) 

L  Mandamus  (|  23*) — Canvass  of  Election  Betubns — Compelling  Canvass 
"Candidate" — "Paett  Candidate" — "Independent  Candidate." 

Under  Election  Law  (Consol.  Laws,  c.  17)  S  358,  subd.  4,  as  amended 
by  Laws  1913,  c.  821,  provldiug,  relative  to  the  preparation  of  the  ballot 
by  a  voter,  that,  to  vote  for  any  "candidate"'  not  on  the  ballot,  he  slvall 
write  the  candidate's  name  on  a  line  left  blanlt,  In  the  appropriate  place, 
a  person  so  voted  for  Is  a  "candidate,"  within  section  3S1,  authorizing 
the  Issuance  of  a  writ  of  mandamus  upon  the  application  of  any  candi- 
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date  for  a  recount  of  tbe  votes  on  ballots  protested  as  marked  for  Id^itifl- 
cation,  or  to  determine  whether  any  ballot  and  the  votes  thereon  re- 
jected as  void  shall  be  counted,  notwithstanding  section  3,  subd.  18,  as 
added  by  Laws  1911,  c.  891,  defining  a  "party  candidate"  as  a  person  se- 
lected by  a  party  to  be  its  candidate  for  an  office  authorized  to  be  filled 
at  a  general  or  special  election,  or  at  a  town  meeting,  and  subdivision  19, 
defining  an  "Independent  candidate"  as  a  person  selected  by  an  independ- 
ent body  to  be  its  candidate  for  an  office  authorized  to  be  so  filled. 

[Ed.  Note, — ^For  other  cases,  see  Mandamus,  Cent  Dig.  9j  55-58;  Dec. 
Dig.  §  23.» 

For  other  definitions,  see  Words  and  Phrases,  First  and  Second  Series, 
Candidate.] 

2.  Elections  (§  159*)^^Ballots — ^Right  to  Votb  fob  Offices  OniTTEn. 

Though  the  election  ofiJcials  fall  to  provide  on  the  official  ballot  an  ap- 
propriate place  to  vote  for  an  office,  a  vacancy  In  which  shonld  be  filled 
at  an  election,  and  though  no  voter  applies  to  the  Supreme  Court  or  a 
Justice  thereof  for  an  order  requiring  the  correction  of  such  error  or 
omission,  as  authorized  by  Election  Law,  §  344,  voters  are  not  thereby 
deprived  of  their  right  to  have  the  names  of  candidates'  for  whom  they 
vote,  by  writing  their  names  upon  the  official  ballot,  canvassed  and 
counted  In  favor  of  such  person. 

[Ed.  Note.— For  other  cases,  see  Elections,  Cent.  Dig.  f  124 ;  Dec.  Dig. 
i  159.»] 

8.   MUNICrPAt     COKPOBATIONS      (§     124*) — ALDEBSfEN — VACANCIES — CONSTITU- 
TIONAL  AND  STATtTTOBT  PbOVISIONS — "ELECTIVE  OFFICES." 

Under  Greater  New  York  Charter  (Laws  1901,  c.  466)  §  1586,  vesting  in 
the  aldermen  of  the  city  of  New  York  all  of  the  powers  and  duties  of  the 
several  boards  of  supervisors  theretofore  existing,  not  transferred  to 
administrative  departments,  bureaus,  etc.;  article  36  of  the  first  state 
Constitution  (1777),  providing  that  nothing  therein  shall  annul  any  char- 
ter to  bodies  politic  made  prior  to  the  date  it  became  effective ;  article  29 
of  such  Constitution,  providing  that  supervisors  and  other  officers  thereto- 
fore eligible  by  the  people,  should  continue  to  be  so  eligible  as  directed  by 
the  Legislature ;  provisions  of  subsequent  Constitutions,  recognizing  su- 
pervisors as  constitutional  officers;  and  Const.  1894,  art  3,  §  26,  provid- 
ing for  supervisors  in  each  county  not  wholly  included  In  a  city,  and  that 
In  a  city  Including  an  entire  county  the  powers  and  duties  of  such  board 
may  be  devolved  upon  the  municipal  assembly,  common  couucil,  or  board 
of  aldermen;  and  in  view  of  the  inherent  powers  and  duties  of  alder- 
men of  the  city  of  New  York,  as  provided  In  Its  charter  and  recognized 
In  all  of  the  Constitutions  of  the  state — ^an  alderman  is  an  "elective  of- 
ficer," though  the  aldermanic  district  Is  In  the  county  of  Kings,  and  not 
vv'ithin  the  territory  constituting  the  city  of  New  York  prior  to  the  en- 
actment of  the  Greater  New  York  Charter ;  and  hence  section  18  of  that 
charter,  providing  that  any  vacancy  among  the  members  of  the  l>oard  of 
aldermen  shall  be  filled  by  election  by  a  majority  of  the  members  elected 
thereto,  and  that  the  person  so  elected  to  fill  any  such  vacancy  shall  serve 
for  the  unexpired  portion  of  the  term,  is  invalid,  so  far  as  It  provides 
that  a  person  so  elected  to  fill  a  vacancy  shall  hold  office  for  a  longer 
term  than  until  January  1st  following,  under  Const,  art  10,  f  5,  provid- 
ing that  In  case  of  elective  offices  no  person  appointed  to  fill  a  vacancy 
shall  hold  his  office  by  virtue  of  such  appointment  longer  than  the  com- 
mencement of  the  political  year  next  succeeding  the  first  annual  election 
after  the  happening  of  the  vacancy. 

[Ed.  Note. — For  other  cases,  see  Municipal  Corporations,  Cent.  Dig.  gS 
290-297 ;   Dec.  Dig.  §  124.* 
For  other  definitions,  see  Words  and  Phrases,  First  and  Second  Series, 

Elective  Office.] 
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4.  Municipal  Cobpobations  (§  124*) — Aldxbmsn — lEutaxiott  or  AppomxiaNT 

—Constitutional  and  SiATUTony  Pbovisions. 

Under  article  30  of  the  first  stJate  Constitution  (1777),  providing  that 
nothing  therein  shall  annul  any  charter  to  bodies  politic  made  prior  to 
the  date  of  such  Constitution,  the  right  of  the  inhabitants  of  the  dty  of 
New  York  to  elect  their  aldermen  is  a  constitutional  right,  which  tl;e  Leg- 
islature cannot  impair. 

[Ed.  Note. — For  other  cases,  see  Municipal  Corporations,  Cent  Dig.  Si 
290-297;   Dec.  Dig.  f  124.»] 

Two  applications,  by  Karl  S.  Deitz  and  by  Philip  Brady,  candidates 
voted  for  at  the  election  held  on  November  3,  1914,  for  writs  of  man- 
damus, directed  to  the  Board  of  County  Canvassers  of  Kings  County, 
requiring  it  to  perform  its  duty  in  the  manner  prescribed  by  law  in  the 
canvass  of  votes  cast  for  the  office  of  alderman  from  the  Fifty-Second 
and  Fifty-First  aldermanic  districts,  respectively,  of  the  City  of  New 
York.    Peremptory  writ  granted  on  each  application. 

John  D.  Mason,  of  New  York  City  (Robert  L.  Luce,  of  New  York 
City,  of  counsel),  for  petitioners. 

Harry  E.  Lewis,  of  Brooklyn,  for  August  Ferrand. 

William  W.  Colne,  Frank  L.  Polk,  C<5rp.  Counsel,  of  New  York 
City,  and  Charles  J.  Druhan,  Asst.  Corp.  Counsel,  of  Brooklyn,  for 
board  of  county  canvassers. 

Francis  X.  Carmody,  of  New  York  City,  amicus  curiae. 

BENEDICT,  J.  These  are  two  applications  arising  upon  orders 
requiring  the  board  of  county  canvassers  of  Kings  county  and  the  in- 
spectors of  election  comprising  the  boards  of  election  in  certain  election 
districts  of  the  Tenth  and  Eleventh  assembly  districts  of  Kings  county 
and  of  the  Fifty-First  and  Fifty-Second  aldermanic  districts  of  the 
city  of  New  York  to  show  cause  why  peremptory  writs  of  mandamus 
should  not  issue,  directed  to  the  said  board  of  canvassers  and  the  said 
inspectors  of  election,  requiring  them  to  canvass  the  votes  cast  in  the 
Tenth  and  Eleventh  assembly  districts  of  Kings  county  and  the  Fifty- 
First  and  Fifty-Second  aldermanic  districts  of  the  city  of  New  York 
for  the  office  of  alderman  from  the  Fifty-First  and  Fifty-Second  alder- 
manic districts,  and  to  count  and  canvass  tbe  votes  that  were  cast  at 
the  general  election  held  on  November  3,  1914,  for  the  petitioners,  Karl 

5.  Deitz  and  Philip  Brady,  for  the  office  of  alderman  in  said  districts 
respectively,  and  to  make  a  return  of  the  votes  so  cast. 

These  two  applications  were  argued  and  submitted  to  the  Special 
Term  together  upon  November  20,  1914,  and  the  facts  involved  in  each 
application  were  practically  the  same,  and  there  were  no  issues  of  fact 
arising  upon  the  applications,  but  only  questions  of  law,  which  were 
identical.  The  admitted  facts  which  are  submitted  to  the  court  in  these 
applications  are  briefly  as  follows : 

At  the  general  election  held  on  November  4,  1913,  one  Ardolph  L. 
Kline  was  elected  as  an  alderman  from  the  Fifty-First  aldermanic  dis- 
trict of  the  city  of  New  York  for  a  term  of  two  years,  beginning  on 
January  1,  1914;  and  at  the  same  election  one  Daniel  R.  Coleman 
was  elected  as  alderman  from  the  Fifty-Second  aldermanic  district 
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of  the  city  of  New  York  for  a  similar  term.  Each  of  the  persons  so 
elected  duly  qualified  and  entered  upon  the  office  of  alderman  from  his 
respective  district. 

Upon  the  5th  day  of  January,  1914,  the  said  Ardolph  L.  Kline  duly 
resigned  his  said  office,  and  thereby  a  vacancy  was  created  in  the  office 
of  alderman  from  the  Fifty-First  aldermanic  district  of  the  city  of 
New  York.  Upon  the  25th  day  of  June,  1914,  the  said  Daniel  R,  Cole- 
man died,  and  thereby  a  vacancy  was  created  in  the  office  of  alderman 
from  the  Fifty-Second  aldermanic  district  of  the  city  of  New  York. 

The  affidavit  submitted  by  August  Ferrand  states  that : 

"Deponent  was  elected  to  the  place  made  vacant  by  the  said  Ardolph  L. 
Kline  for  the  unexpired  portion  of  the  term." 

The  affidavit  submitted  by  William  W.  Colne  states  that: 

"Deponent  was  elected  on  June  30,  1914,  to  the  place  made  vacant  by  the 
said  Daniel  B.  Coleman  for  the  unexpired  portion  of  the  term." 

It  will  be  noticed  that  the  answering  affidavits  of  Messrs.  Ferrand 
and  Colne  contain  no  statement  that  either  of  them  was  "duly"  elected 
to  fill  the  vacancy  created  as  aforesaid,  nor  do  they  state  in  what  man- 
ner such  election  was  brought  about.  No  point  was,  however,  raised 
by  the  petitioners  upon  the  argument  as  to  this  infohnality  of  state- 
ment, and  the  case  was  presented  upon  the  theory  that  they  were  elected 
to  fill  the  vacancies  in  the  manner  provided  by  section  18  of  the  Greater 
New  York  Charter  (Laws  1901,  c.  466),  which  provides  as  follows: 

"Any  vacancy  which  may  occur  among  the  members  elected  to  tlie  board  of 
aldeimen  shall  be  flUed  by  election  by  a  majority  of  all  the  members  elected 
tliereto.  of  a  person  who  must  be  of  the  same  political  party  as  the  member 
whose  place  has  become  vacant;  and  the  person  so  elected  to  fill  any  such 
vacancy  shall  serve  for  the  xinexpired  portion  of  the  term." 

On  behalf  of  the  petitioners,  however,  it  is  claimed  that  the  two 
vacancies  thus  created  must  be  filled  at  the  next  general  election  oc- 
curring after  a  vacancy,  to  wit,  at  the  general  election  held  on  Novem- 
ber 3,  1914,  and  that  the  person  receiving  the  highest  number  of  votes 
for  the  said  office  of  alderman  in  each  of  said  aldermanic  districts  at 
such  general  election  would  be  entitled  to  hold  said  office  for  the  un- 
expired term  of  the  said  Kline  and  Coleman,  respectively,  from  Jan- 
uary 1,  1915,  until  December  31,  1915. 

The  petitioners  do  not  dispute  the  fact  that  Messrs.  Ferrand  and 
Colne  are  now  severally  holding  the  office  of  alderman,  and  they  do 
not  raise  any  question  as  to  the  legality  of  such  holding.  Indeed,  they 
recognize  in  their  petitions  that  Messrs.  Ferrand  and  Colne  are,  by 
virtue  of  holding  the  office  of  aldennan,  respectively,  members  of  the 
board  of  canvassers  of  Kings  county  (see  paragraph  ninth  of  petitions). 

The  petitioners  claim  that  vacancies  were  in  the  manner  hereinbe- 
fore stated  created  in  the  offices  of  alderman  from  the  said  Fifty-First 
and  Fifty-Secorid  aldermanic  districts  which  were  to  be  filled  at  the 
general  election  held  on  November  3,  1914,  and  they  further  show,  on 
information  and  belief,  that  at  the  election  held  upon  that  day  votes 
were  cast  for  these  petitioners  for  aldermen  from  the  said  districts, 
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respectively,  to  fill  thie  said  vacancies  by  persons  voting  in  a  ntunber 
of  the  election  districts  of  the  said  Tenth  and  Eleventh  assembly  dis- 
tricts who  would  be  entitled  to  vote  for  alderman  in  said  Fifty-First 
and  Fifty-Second  aldennanic  districts,  and  they  show,  further,  the 
sources  of  their  information  as  to  the  casting  of  such  ballots.  They 
allege  that  all  of  the  votes  cast  in  said  districts  for  the  office  of  alder- 
man were  cast  for  tliese  petitioners  in  their  respective  districts.  It 
developed  on  the  argument  that  these  petitioners  believe  that  such 
votes  were  cast  by  voters  writing  the  name  of  the  respective  petitioner 
on  the  ballots  with  a  designation  of  the  office.  They  allege  further 
that  the  election  inspectors  in  the  election  districts  in  which  sucli  bal- 
lots were  cast  for  the  petitioners  did  not  count  the  said  ballots  for  the 
petitioners  for  the  office  of  alderman,  nor  make  any  record  thereof  in 
the  return  of  the  said  election  districts,  but  placed  the  same  in  the 
envelopes  for  void  and  protested  ballots. 

Upon  these  facts  the  petitioners  base  their  application  for  a  per- 
emptory writ  of  mandamus  directing  the  board  of  county  canvassers 
of  Kings  county  to  canvass  and  count  the  said  ballots  thus  voted  for 
the  petitioners  for  the  office  of  alderman  in  their  favor  and  to  declare 
the  petitioners  to  be  duly  elected  as  aldermen  in  the  Fifty-First  and 
Fifty-Second  aldermanic  districts  of  the  city  of  New  York,  respectively, 
for  terms  severally  beginning  on  January  1,  1915,  and  expiring  on 
December  31,  1915. 

On  behalf  of  the  board  of  county  canvassers  John  Diemer  states  in 
his  answering  affidavit  that  no  votes  were  canvassed  in  the  Fifty-First 
and  Fifty-Second  aldermanic  districts  for  aldermen,  for  the  reason 
that  no  return  statement  or  tally  sheet  showing  that  any  such  votes 
were  cast  or  canvassed  for  aldermen  in  said  aldermanic  districts  were 
received  by  the  said  board  of  county  canvassers  from  the  inspectors 
of  election  for  districts  within  said  aldermanic  districts,  and  that  no 
election  to  fill  a  vacancy  in  the  office  of  aldermen  in  the  said  aldermanic 
districts  was  called  to  be  held  on  November  3,  1914,  and  that  no  nom- 
ination for  said  office  of  alderman  in  said  districts  was  made  by  any 
political  party  or  bv  any  independent  certificate  of  nomination  or  oth- 
erwise prior  to  said  election. 

[1]  The  counsel  for  Messrs.  Ferrand  and  Colne  at  the  outset  raised 
a  preliminary  question  concerning  the  right  of  the  petitioners  to  main- 
tain these  proceedings.  He  claims  that  the  petitioners  are  not  "candi- 
dates" within  the  meaning  of  the  provisions  of  section  381  of  the  Elec- 
tion Law  (Consol.  Laws,  c.  17),  and  therefore  are  not  entitled  to  the  re- 
lief asked  for.  He  contends  that  a  candidate  under  the  provisions  of 
this  statute  must  be  either  a  "party  candidate"  or  an  "independent  can- 
didate," which  are  defined  in  section  3,  article  1,  subdivisions  13  and 
19  of  the  act,  as  added  by  Laws  1911,  c.  891,  as  follows: 

"18.  The  term  "party  candidate'  or  'party  nominee'  means  a  i)erson  who  Is 
Ml«>cted  by  a  party  •  •  *  to  be  Its  cntidtrinte  for  an  office  authorized  to 
bo  lillpd  at  a  general  election,  or  at  a  special  election  held  to  fill  a  vacancy  iu 
sncb  oiBce,  or  at  a  town  meeting." 

"10.  The  term  'independent  candidate'  or  Independent  aominee'  means  a 
person  who  is  selected  by  an  Independent  body  to  be  Its  candidate  for  an  of- 
fice authorised  to  be  filled  at  a  general  election,  or  at  a  special  election  held 
to  fill  a  vacancy  In  sncb  office,  or  at  a  town  meeting." 
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If  the  Election  Law  contained  no  other  provisions  than  those  just 
quoted,  I  should  be  inclined  to  take  the  counsel's  view  of  this  question, 
but  it  was  plainly  the  legislative  intent  not  to  limit  the  voters  to  voting 
only  for  such  persons  as  had  been  officially  certified  to  the  board  of 
elections  either  as  candidates  of  a  political  party  or  as  candidates  un- 
der independent  nominations.  This  is  plainly  shown  by  the  provisions 
of  subdivision  4  of  section  358  of  the  Election  Law,  as  amended  by 
Laws  1913,  c.  821,  which  provides  as  follows: 

"4.  To  vote  for  any  candidate  not  on  the  ballot,  he  shall  write  the  candi- 
date's name  on  a  line  left  blank  in  the  appropriate  place." 

It  is  evident  from  this  provision  that  the  legislative  intent  was  to 
consider  a  person  whose  name  was  thus  written  as  a  candidate,  al- 
though not  named  as  a  candidate  on  the  ballot.  I  think  it  must  un- 
deniably follow  that,  if  there  were  in  fact  a  vacancy  in  the  office  of 
alderman  in  the  Fifty-First  and  Fifty-Second  aldermanic  districts  to 
be  filled  at  the  general  election  in  1914,  any  person  whose  name  was 
written  upon  the  ballot  in  the  manner  specified  in  section  4  would  be 
entitled  to  have  such  votes  counted  in  his  favor,  and  therefore  would 
be  entitled  under  those  circumstances  to  maintain  a  proceeding  of  this 
nature  under  section  381. 

[2]  But  the  learned  counsel  for  Messrs.  Ferrand  and  Colne  goes  a 
step  further  in  his  argument  upon  this  preliminary  question,  and  con- 
tends that,  because  there  was  no  appropriate  place  provided  upon  the 
ballot  in  which  votes  for  the  office  of  alderman  in  these  aldermanic 
districts  could  be  cast,  the  qualified  voters  had  no  right  to  vote  for  can- 
didates for  the  office  of  alderman. 

While  it  is  true  that  the  Election  Law  provides  in  section  344-  a 
method  by  which  errors  and  omissions  in  ballots  may  be  corrected  by 
direction  of  the  court  upon  the  application  of  any  voter,  I  think  it  is 
clear  under  the  authorities  that  the  failure  of  a  voter  to  make  such  an 
application  does  not  result  in  his  disfranchisement  to  vote  for  any 
office  at  a  general  election  in  respect  of  which  there  is  a  vacancy  which 
should  be  filled.  As  it  seems  to  me,  this  proposition  must  be  regarded 
as  settled  by  the  decisions  of  the  Court  of  Appeals  in  the  cases  of 
People  ex  rel.  Goring  v.  President,  144  N.  Y.  616,  39  N.  E.  641,  and 
People  ex  rel.  Hirsh  v.  Wood,  148  N.  Y.  142,  42  N.  E.  536.  In  the 
Goring  Case  Judge  Gray  said  (144  N.  Y.  page  619,  39  N.  E.  642): 

"If  the  clerk,  or  other  ofllcer,  charged  with  the  duty,  neglect  to  print  upon 
the  official  ballot  the  name  of  an  office,  which,  under  the  law,  was  to  be  filled 
at  the  election  for  which  the  official  ballots  were  prepared,  the  qualified  voter 
will  not,  thereby,  be  deprived  of  his  constitutional  right  to  vote  for  any  per- 
son be  chooses  for  such  an  office." 

Thfe  conclusion  I  think  is  inevitable  that  if  in  fact  a  vacancy  in  the 
office  of  alderman  in  the  two  aldermanic  districts  in  question  did  ex- 
ist, which  should  properly  have  been  filled  at  the  election  in  1914,  the 
failure,  neglect,  or  omission  of  the  election  officials  to  provide  a  place 
on  the  official  ballot  for  voting  for  such  office  did  not  deprive  the  vot- 
ers of  their  right  to  have  the  names  of  the  candidates  for  whom  they 
voted,  and  whose  names  they  wrote  upon  the  official  ballot,  canvassed 
-nd  counted  in  favor  of  such  persons. 
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[3,  4]  This  therefore  brings  us  to  the  question  whether  vacancies  did 
exist  in  the  office  of  alderman  in  the  two  aldermanic  districts  in  ques- 
tion which  the  qualified  voters  in  those  districts  had  the  right  to  fill 
at  the  late  election.  It  is  contended  on  behalf  of  the  petitioners  that 
the  office  of  alderman  of  the  city  of  New  York  is  a  constitutional  of- 
fice. 

In  the  consideration  of  this  question  it  may  not  be  improper  to  di- 
vide the  subject  into  two  parts,  the  first  of  which  would  naturally  fall 
under  the  head  of  a  review  of  the  offices  of  alderman  of  the  city  of 
New  York  and  supervisor  of  the  county  of  Kings  in  their  historical 
bearings,  and  the  second  would  be  the  ascertainment  of  the  constitu- 
tional recognition  and  treatment  of  the  offices  and  the  judicial  con- 
struction of  such  treatment.  I  regret  exceedingly  that  the  very  lim- 
ited time  which  I  have  been  able  to  devote  to  the  historical  treatment 
of  the  question  at  issue  (less  than  48  hours)  does  not  admit  of  as  full 
an  exposition  of  the  subject  as  its  interest  and  importance  demand, 
but  this  is  to  be  regretted  the  less  as  the  subject  has  been  so  admirably 
treated  by  Chancellor  Walworth  (People  v.  Mayor  t)f  New  York,  25 
Wend.  9),  by  Chancellor  Kent  (Notes  on  the  Charter  of  the  City  of 
New  York,  1836),  and  by  Surrogate  Fowler  (infra). 

It  may,  however,  not  be  amiss  to  note  that  from  the  earliest  period 
in  the  history  of  the  city  of  New  York  there  have  been  officials  bear- 
ing the  title  of  aldermen  who  were  elected  by  the  qualified  voters  of 
{he  city  and  who  exercised  the  law-making  power  on  behalf  of  the  in- 
habitants of  the  city.  It  is  true  that  the  territory  now  embraced  in 
the  aldermanic  districts  as  to  which  this  question  has  arisen  was  not 
originally  embraced  within  the  limits  of  the  city  of  New  York  as 
those  limits  existed  before  the  enactment  of  the  Greater  New  York 
Charter ;  but  the  legislative  power  and  functions  of  the  board  of  su- 
pervisors in  the  county  of  Kings  were  for  all  practical  purposes  simi- 
lar to  those  vested  in  and  exercised  by  the  board  of  aldermen  of  the 
former  city  of  New  York,  and  upon  the  formation  of  the  present  city 
of  New  York  all  of  the  powers  and  duties  of  the  several  boards  of 
supervisors  theretofore  existing  ,in  any  of  the  territory  of  the  city  of 
New  York,  and  not  transferred  to  or  devolving  upon  administrative 
departments,  bureaus,  commissions,  officers,  or  other  functionaries 
were  vested  in  the  board  of  aldermen  of  the  city  of  New  York  (section 
1586  of  the  Greater  New  York  Charter). 

As  will  hereafter  be  noted,  the  office  of  supervisor  in  the  county  of 
Kings  was  established  or  recognized  as  existing  as  early  as  the  year 
1691.  In  respect  of  the  aldermen  of  the  city  of  New  York,  we  fiml 
that 'although  from  the  year  1621,  when  the  States  General  of  Holland 
made  a  grant  of  the  country  to  the  West  India  Company,  and  in  1624, 
when  the  first  government  of  New  Amsterdam  was  established  by  the 
appointment  of  Peter  Minuet  as  director,  with  a  council  of  five,  in 
whom  the  supreme  executive  and  legislative  authority  in  the  colony 
was  placed,  there  were  various  abortive  attempts  on  the  part  of  the 
colonists  who  were  sent  over  from  Holland  to  settle  in  "the  new  and 
unknown  world"  to  obtain  some  measure  of  self-government  in  re- 
gard to  their  local  affairs,  it  was  not  until  the  year  1652  that  the  di- 
rectors of  the  company  granted  to  New  Amsterdam  a  municipal  gov- 
150  N.Y.S.— 4 
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ernment  consisting  of  "one  schout,  two  burgomasters,  and  five  schep- 
ens  to  be  elected  by  the  citizens  in  the  manner  usual  in  this  city  of 
Amsterdam."  The  model  furnished  by  the  city  of  Amsterdam  con- 
sisted of  a  board  or  college,  and  in  this  was  vested  the  right  to  make  all 
city  laws  and  ordinances  (O'Callahan,  Hist.  p.  210).  The  right,  how- 
ever, of  the  municipal  body  so  constituted  for  New  Amsterdam  to 
frame  laws  for  the  city  was  not  immediately  allowed,  and  it  was  not 
until  1656  that  the  burgomasters  of  Amsterdam  issued  conditions  fof 
the  settlement  of  New  Amsterdam  according  to  an  agreement  with 
the  West  India  Company  whereby  it  was  provided  that  the  "fortified 
place  allotted  for  the  residences  of  the  colonists,  whether  we  call  it  a 
city  or  town,  respecting  the  police  or  administration  of  justice,  and 
especially  the  matter  of  descents,  shall  be  regulated  in  the  same  man- 
ner as  here  in  Amsterdam."  Hoffman's  Treatise  on  the  Corporation 
(1st  Ed.)  pp.  15  to  20. 

Immediately  after  the  conquest  of  New  Amsterdam  by  the  English, 
August  27,  1664  (O.  S.),  Colonel  Nicolls,  Deputy  Governor  of  the 
Duke  of  York,  by  an  ordinance  declared: 

"Tbat  the  inhabitants  of  New  York,  New  Harlem  and  all  other  his  majesty's 
subjects  Inhabiting  upon  the  Island  commonly  called  and  known  by  the  name 
Manhattan  Island,  are  and  forever  shall  be  accounted,  nominated  and  estab- 
lished as  one  body  politique  and  corporate  under  the  government  of  the  mayor, 
aldermen  and  sheriff." 

Judge  Fowler,  in  his  Notes  and  Observations  accompanying  the 
Grolier  Club  reprint  of  the  Laws  of  New  York;  says  (page  121): 

"This  ordinance  to  now  known  as  the  first  charter  of  the  city  of  New  York, 
but  it  was  so  meager  that  it  f-nme  to  be  regarded  as  a  confirmation  of  prior 
municipal  franchises  and  privileges.  In  1673-1C74  the  city  was  again  under 
the  eontrol  of  the  milltao'  forces  of  the  States  General,  and  a  quasi  civil  au- 
thority of  the  Dutch  type  was  restored  under  the  former  designation  of  schout. 
burgomasters,  and  schepens.  Fifteen  months  inter  the  city  was  ceded  again 
to  the  KugUsh  under  the  treaty  of  Westminster.  They  proceeded  to  revive 
the  English  civic  administration.  •  •  •  In  1CS3  the  city*wa8  divided  into 
wards." 

The  first  formal  charter  granted  to  the  inhabitants  of  the  city  of 
New  York  was  that  conferred  upon  them  by  Governor  Thomas  Don- 
gan  on  April  22,  1686.    In  the  preamble  to  this  charter  it  is  recited: 

"And  whereas  divers  lands,  tenements  and  hereditaments,  Jurisdictions, 
liberties,  immunities  and  privileges  have  heretofore  been  given  and  granted 
or  mentioned  to  he  given  and  granted  to  the  citizens  and  inhabitants  of  the 
said  city,  sometimes  by  the  name  of  schout,  burgomasters  and  schepens  of  the 
city  of  New  .\mstardam  and  sometimes  by  the  name  of  the  mayor,  aldermen 
and  comuionnlty  of  the  city  of  New  York,  sometimes  by  the  name  of  the 
mayor,  aldermen  and  sheriff  of  the  city  of  New  York,  nometimc s  by  the  name 
of  the  mayor  and  aldermen  of  the  city  of  New  York  and  by  divers  other 
names  ns  by  tlielr  severnl  letters  jiatent,  chnrters,  grants,  writings,  records 
and  immunities  amongst  other  things  may  more  fully  apiiear." 

This  charter  appointed  six  citizens  to  be  "the  present  aldermen  of 
the  said  city,"  and  provided  that  they,  with  the  mayor,  recorder,  and 
assistant  aldermen,  should  constitute  the  common  council  of  the  said 
city,  with  power  to  make  laws  and  ordinances  for  the  government  of 
the  said  city;  and  it  was  further  provided  that  upon  the  feast  day 
of  St.  Michael  the  Archangel  yearly  one  alderman,  one  assistant  alder- 
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man,  and  one  constable  for  each  respective  ward  should  be  chosen  by  a 
majority  of  voices  of  the  inhabitants  of  each  ward.  These  provisions 
were  practically  continued  by  the  Montgomerie  Charter  of  1730. 

By  reference  to  the  first  edition  of  the  Laws  of  the  Colony  of- New 
York,  printed  by  William  Bradford  in  1694,  it  appears,  at  page  43,  that 
the  mayor,  aldermen,  and  commonalty  of  the  ci^  of  New  York  for  the 
time  being  in  common  council  assembled  were  empowered  to  make 
ordinances  regulating  the  laying  out  of  new  roads,  for  buildings,  for 
regulating  traffic  and  commerce,  by  providing  for  the  "control  and  erec- 
tion of  buildings,  streets,  lanes,  wharffs,  docks,  and  allyes  so  that 
all  impediments  and  obstructions  that  may  retard  the  work  may  be  re- 
moved." They  were  by  the  same  act  given  powers  of  taxation,  the  re- 
moval of  nuisances  in  the  public  streets  of  the  city,  the  manner  and 
order  of  paving  the  streets,  regulation  and  placing  of  sewers,  drains, 
and  vaults,  and  to  exercise  the  right  of  eminent  domain  for  the  ac- 
quisition of  land  required  for  public  uses. 

This  important  statute,  which  was  passed  by  the  Colonial  Governor 
and  Council  with  the  representatives  in  General  Assembly,  was  con- 
firmed by  the  Privy  Council  on  May  11,  1697.  See  Acts  of  Assembly, 
printed  by  Baskett,  London,  1719",  page  9.  This  act  was  unrepealed 
and  unamended  down  to  the  time  of  the  Revolution.  See  Van 
Schaack's  Laws,  vol.  1,  page  8,  printed  in  1774. 

The  provisions  of  the  Charter  of  the  City  of  New  York  were,  as  is 
well  known,  expressly  preserved  in  the  first  Constitution  of  the  state 
of  New  York  which  went  into  effect  under  the  Convention  Ordinance 
of  May  8,  1777,  section  36  of  the  Constitution  providing: 

"Tbat  notliing  In  this  Constitution  contained  shall  be  construed  to  affect 
any  grants  of  land  within  this  state,  made  by  the  authority  of  the  said  king 
or  his  predecessors,  or  to  annul  any  charter  to  bodies  politic  by  him  or  them, 
or  any  of  them,  made  prior  to  that  day,  and  that  none  of  the  said  charters 
shall  be  adjudged  to  be  void  by  reason  of  any  nonnser  or  misuser  of  any  of 
their  respective  rights  or  privileges  between  the  19th  day  of  April,  in  the 
.vear  of  onr  Lord  one  thousand  seven  hundred  and  seventy-five,  and  the  pub- 
lication of  this  Constitution." 

And  so  the  right  of  the  inhabitants  of  the  city  of  New  York  to  elect 
their  aldermen  became,  by  the  adoption  of  the  state  Constitution,  a 
constitutional  right  which  the  Legislature  cannot  impair. 

Turning  now  to  the  history  of  the  board  of  supervisors,  we  find 
that  the  county  of  Kings  was  erected  by  an  act  passed  by  the  Colonial 
Legislature  November  1,  1683,  which  contained  this  provision : 

"Kings  county  to  contain  the  several  towns  of  Bushwick,  Bedford,  Brooklyn. 
Flatbusb,  Flatlands,  New  Utrecht  and  Gravesend,  with  the  several  settlements 
and  plantations  adjacent" 

This  act  appears  from  the  transcript  of  the  journal  in  Documents 
Rel.  to  Col.  Hist.  N.  Y.  IH,  304,  to  have  been  received  by  the  Board 
of  Trade  October  17,  1684.  .On  May  13,  1691,  an  act  was  passed  pro- 
viding for  the  annual  election  in  each  respective  town  of  two  freehold- 
ers, who  were  empowered  to  assess  a  rate  upon  the  inhabitants  within 
their  respective  towns  and  deliver  that  rate  upon  a  certain  day  "to  a 
certain  freeholder  which  shall  be  Ukewise  chosen  in  each  respective 
town  aforesaid  to  supervise  and  examine  the  public  and  necessary 
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charge"  of  eadi  respective  county.  This  act  was  repealed  by  an  act 
of  the  General  Assembly  passed  October  18,  1701,  which  transferred 
the  powers  of  the  supervisors  to  the  justices  of  the  peace  of  the  re- 
spective counties,  but  the  repealing  act  expressly  preserved  the  right  of 
the  common  council  of  the  city  of  New  York  to  raise  and  levy  the  nec- 
sary  public  charges  yearly  and  every  year.  By  an  act  passed  on  the  19th 
of  June,  1703,  it  was  again  provided  that  supervisors  should  be  elected 
in  each  respective  town.  This  act  conferred  the  usual  powers  upon  the 
board  of  supervisors  in  relation  to  the  public  expenses  and  funds,  and 
it  contained  a  provision  that  in  case  of  a  vacancy  occurring  by  death 
or  resignation  or  otherwise  the  inhabitants  of  the  town  or  county 
should  proceed  to  a  new  choice  for  the  remaining  part  of  the  year. 
This  act  was  confirmed  by  the  privy  council  May  20,  1708  (see  Baskett, 
p.  69),  and  it  continued  in  force  until  the  Revolution. 

By  article  29  of  the  first  Constitution  of  the  State  (1777)  above  refer- 
red to,  it  is  provided  that : 

"Supervisors  •  •  •  and  all  other  officers  heretofore  eligible  by  the  peo- 
ple shall  always  continue  to  be  so  eligible  in  the  manner  directed  by  the  pres- 
ent or  future  acts  of  the  Legislature." 

By  chapter  64  of  the  Laws  of  1788  the  counties  of  the  state  were 
divided  into  towns,  and  it  was  provided  that  the  freeholders  and  inhab- 
itants of  each  of  the  said  towns  for  the  time  being  respectively  who 
are  or  shall  be'qualified  by  law  to  vote  at  town  meetings  shall  forever 
hereafter  have  full  power  and  authority,  and  they  are  hereby  directed 
and  required  to  assemble  together  and  hold  town  meetings  in  their  re- 
spective towns  on  the  first  Tuesday  in  April  in  every  year,  and  then 
and  there  to  elect  and  choose  one  supervisor.  See  the  act  printed  in 
Louden,  pp.  136  et  seq.,  and  Jones  &  Varick,  vol.  2,  pp.  319,  333. 

Supervisors  continued  to  be  recognized  as  constitutional  officers  by 
the  second  Constitution  of  the  state,  effective  December  31,  1822.  See 
section  7,  art.  4,  and  section  15  of  that  article,  which  provided  that 
"all  officers  heretofore  elective  by  the  people  shall  continue  to  be 
elected." 

This  Constitution  continued  in  force  until  the  adoption  of  the  Con- 
stitution of  1846,  and  it  was  said  in  People  ex  rel.  Wood  v.  Draper,  15 
N.  Y.  532-539,  that  by  the  Constitution  of  1846  all  county  offices  which 
before  its  adoption  had  been  filled  by  the  votes  of  the  people  continued 
to  be  elective  offices  and  the  supervisors  by  article  10,  section  2  of  that 
Constitution  were  specifically  mentioned  and  referred  to.  Section  23 
of  article  3  of  this  Constitution  as  amended  1874,  provided : 

"The  Legislature  shall,  by  general  laws,  confer  upon  the  boards  of  super- 
vLsors  of  the  several  counties  of  the  state  such  further  powers  of  local  leg- 
islation and  administration  as  the  Legislature  may  from  time  to  time  deem 
e.xpedient." 

The  same  provisions  were  continued  .in  the  Constitution  of  1875 
(article  10,  §  2). 

By  the  Constitution  of  1894  (article  3,  §  26)  it  was  provided  that: 

"There  shall  be  in  the  several  counties,  except  in  cities  whose  bonndarlet 
are  the  same  as  those  of  a  county,  a  board  of  superrlsors  to  be  composed  of 
such  members  and  elected  in  such  manner  and  for  such  period  as  is  or  may 
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be  provided  by  law.  In  any  sueli  city,  the  duties  and  powers  of  a  board  of 
supervisors  may  be  devolved  upuu  tbe  common  council  or  board  of  aldermen 
thereof." 

And  it  was  provided  in  article  10,  §  5 : 

"The  Legislature  shall  provide  for  filling  vacancies  In  office,  and  in  case  of 
elective  officers,  no  person  appointed  to  fill  a  vacancy  shall  hold  bis  office  by 
virtue  of  such  appointment  longer  than  the  commencement  of  the  political 
year  next  succeeding  the  first  annual  election,  after  the  happening  of  the 
vacancy." 

It  was  further  provided  by  section  6  of  said  article  10: 

"The  tjolitical  year  and  legislative  term  shall  begin  on  the  first  day  of  Janu- 
ary." 

In  reference  to  the  provision  of  the  sections  last  quoted  it  was  held 
in  People  ex  rel.  Howard  v.  Supervisors  of  Erie  County,  42  App. 
Div.  510,  59  N.  Y.  Supp.  476,  in  a  case  where  the  facts  were  quite  sim- 
ilar to  those  in  the  present  proceedings,  that  the  office  of  supervisor 
was  an  elective  office,  which  must  be  filled  hy  the  qualified  voters,  and 
that  where  during  his  term  of  office  a  supervisor  duly  elected  died,  and 
the  common  council  of  the  city  of  Buflfalo,  acting  under  the  authority 
conferred  by  its  charter,  duly  elected  a  successor  in  his  stead,  that 
such  successor  could  not  hold  office  after  the  1st  of  January  next  suc- 
ceeding the  next  general  election,  although  under  the  provisions  of 
the  charter  he  would  have  had  the  right  to  hold  such  office  for  the  bal- 
ance of  the  unexpired  term  of  the  person  in  whose  stead  he  was  ap- 
pointed. Tlie  Appellate  Division  of  the  Fourth  Department,  the  late 
Justice  McLennan  writing,  said: 

"Article  10,  §  5,  of  the  Constitution  provides  as  follows:  The  Legislature 
shall  provide  for  filling  vacancies  in  office,  and,  in  case  of  elective  officers,  no 
person  appointed  to  fill  a  vacancy  shall  hold  his  office  by  virtue  of  such  ap- 
pointment longer  than  the  commencement  of  the  political  year  next  succeeding 
the  first  annual  election  after  the  happening  of  the  vacancy.'  The  Constitu- 
tion further  provides  that  the  political'  year  shall  begin  on  the  Ist  day  of  Jan- 
uary. We  think  the  two  sections  above  referred  to  dispose  of  the  question 
under  consideration,  and  it  follows  that  tlie  section  of  the  charter  above  quoted 
Is  clearly  In  contravention  of  the  section  of  the  Constitution." 

The  court  further  says: 

"Alrtlcle  12,  §  3,  of  the  Constitution,  emphasizes  the  contention  of  the  re- 
lator. That  section,  which  provides  for  the  election  of  supervisors  and  other 
officials  in  odd-numbered  years,  expressly  exempts  from  its  terms  officials 
elected  to  fill  vacancies.  We  thlnlj,  considering  the  provisions  of  the  Constitu- 
tion above  quoted,  that  it  Is  apparent  that  it  was  the  purpose  of  the  framers 
of  the  Constitution  to  prohibit  the  Legislature  from  depriving  the  electors  of 
a  town  or  ward  in  a  county  of  the  right  of  having  a  voice  in  the  selection  of 
its  supervisor  for  a  longer  term  than  until  the  next  general  election,  after 
which  the  office  of  supervisor  elected  by  such  electors  should  become  vacant  by 
death,  resignation  or  otherwise.  If  any  other  construction  be  given  to  the 
provisions  of  the  Constitution,  it  would  be  competent  for  the  Legislature,  by 
prescribing  a  long  term  of  office  for  supervisors  of  counties  in  case  of  vacan- 
cies, to  reorganize  such  boards  by  appointment  rather  than  by  vote  of  the 
electors." 

This  decision  was  unanimously  affirmed  upon  the  opinion  just  re- 
ferred to  in  the  Court  of  Appeals  (160  N.  Y.  687,  55  N.  E.  1099). 
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The  Constitution  of  1894  was  amended  in  article  3,  §  26,-  on  No- 
vember 7, 1899,  so  as  to  provide  as  follows : 

"There  shall  be  in  each  county,  except  In  a  county  wholly  Included  in  a 
dty,  a  board  of  supervisors,  to  be  composed  of  such  members  and  elected  iu 
such  manner  and  for  such  period  as  is  or  may  be  provided  by  law.  In  a  city 
which  includes  an  entire  county,  or  two  or  more  entire  counties,  the  powers 
and  duties  of  a  board  of  supervisors  may  be  devolved  upon  the  municipal  as- 
sembly, common  coundl,  board  of  aldermen  or  other  legislative  body  of  the 
city." 

As  has  already  been  noted,  the  powers  formerly  exercised  by  the 
board  of  supervisors  in  the  county  of  Kings  have  in  fact  devolved 
upon  the  board  of  aldermen  of  the  city  of  New  York,  and  by  virtue  of 
the  provision  last  quoted  and  other  provisions  of  the  present  Consti- 
tution of  the  state,  and  by  virtue  of  the  inherent  powers  and  duties  of 
the  ofl5ce  of  alderman  of  the  city  of  New  York  as  provided  in  its  char- 
ter and  as  preserved  and  recognized  in  all  of  the  Constitutions  of  the 
state  of  New  York,  the  alderman  must  be  held  to  be  a  constitutional 
officer  elective  by  the  qualified  voters  of  the  alderraanic  district.  See 
Constitution,  art.  3,  §  5;  article  3,  §  26;  article  3,  §  28;  article  10, 
§  2;  article  12,  §  3;  Rathbone  v.  Wirth,  6  App.  Div.  311,  40  N.  Y. 
Supp.  535 ;  Judge  Herrick's  opinion,  affirmed  150  N.  Y.  539,  45  N. 
E.  15,  34  L.  R.  A.  408,  where  it  is  said : 

"Common  councils  and  boards  of  aldermen  of  cities  are  constitutional  bod- 
ies; that  is  to  say,  they  are  governmental  bodies,  recognized  by  the  Consti- 
tution. See  article  3,  §§  28,  28;  article  12,  g  2.  And  as  referred  to  and 
recognized  In  the  Constitution,  It  must  be  assumed  that  they  were  referred  to 
and  recognized  with  their  then  existing  powers  and  authority." 

Therefore  I  am  forced  to  the  conclusion  that  the  provision  in  the 
Greater  New  York  Charter  providing  for  the  filling  of  a  vacancy  in 
the  office  of  alderman  by  appointment  by  a  majority  of  the  members 
of  the  board  of  aldermen  is  valid  only  in  so  far  as  the  holding  of  the 
office  by  such  appointee  extends  to  the  1st  day  of  January  next  suc- 
ceeding the  appointment,  and  that  in  so  far  as  it  provides  for  a  longer 
term  for  such  appointee  it  contravenes  the  provision  of  the  Constitu- 
tion of  this  state  and  is  in  that  respect  invalid.  Had  I  any  doubt  as 
to  the  correctness  of  the  conclusion  just  stated  I  should  feel  con- 
strained to  resolve  such  doubt  in  favor  of  the  petitioners  in  these  pro- 
ceedings, in  view  of  the  decision  of  the  Court  of  Appeals  in  the  case  of 
People  ex  rel.  Wogan  v.  Rafferty,  208  N.  Y.  451, 456,  102  N.  E.  582,  in 
which  case  the  Court  of  Appeals  unanimously  held : 

"Where  the  Constitution  establishes  a  specified  office,  or  recognizes  Us  ex- 
istence, and  prescribes  the  manner  in  which  it  shall  be  filled,  the  Legislature 
may  not  transfer  any  essential  function  of  the  office  to  a  different  officer 
chosen  in  a  different  manner.  Warner  v.  People,  2  Denlo,  271,  272,  281  [43 
'  Am.  Dec.  740],  The  authority  of  the  Legislature  to  regulate  the  duties  of 
constitutional  officers  to  some  extent  has  frequently  been  recognized  by  the 
courts,  but  not  to  the  extent  of  depriving  them  of  a  substantial  attribute  of 
the  office.  As  was  said  by  Chancellor  Walworth  in  the  case  cited:  'When  the 
Legislature,  as  In  this  case,  assumes  the  power  to  take  from  a  constitutional 
officer  the  substance  of  the  office  itself,  and  to  transfer  it  to  another  who  is  to 
be  appointed  in  a  diflferent  manner  and  to  hold  the  office  by  a  different  tenure 
than  that  which  was  provided  for  by  the  Constitution,  it  is  not  a  legitimate 
exercise  of  the  right  to  regulate  the  duties  or  emoluments  of  the  office,  but  an 
infringement  upon  the  constltutioual  mode  of  appointment' " 


Digitized  by 


Google 


Sup.  Ct)  BAKOr  T.  BANKEBS'  UFE  INS.  CO.  B5 

The  application  for  the  peremptory  writ  in  each  of  these  proceed- 
ings is  therefore  granted  as  a  matter  of  right,  and  not  in  the  exercise 
of  discretion ;  but,  as  the  question  is  novel  in  so  far  as  it  applies  to 
the  city  of  New  York,  it  should  be  without  costs. 


a«  App.  Dlv.  645) 

EAKOV  V.  BANKERS'  LIFE  INS.  CO.  OF  CITY  OF  NEW  YORK. 

(No.  270/67.) 

(Supreme  Court,  Appellate  Dlvtoion,  Third  Department    NoTember  25,  U)14.) 

Insukanck  (8  665*) — Actions  on  Policies — Evidence — Life  Insubance — 
mlsrepbebewtations. 

In  an  action  upon  a  life  Insurance  policy,  evidence  held  sufficient  to 
show  tliat  representations  made  by  the  Insured  that  she  had  never  ap- 
plied for  life  insurance  without  receiving  the  policy  applied  for,  and  that 
no  medical  examiner  had  ever  given  an  unfavorable  opinion  on  her  physi- 
cal condition,  were  false,  and  that  they  were  fraudulently  made. 

(Ed.  Note. — ^Por  other  cases,  see  Insurance,  Cent.  Dig.  |i  1555,  1707- 
1728;   Dec.  Dig.  {  665.*] 

Howard  and  Woodward,  JX,  dissenting. 

Appeal  from  Trial  Term,  Onondaga  County. 

Action  by  Herman  Rakov  against  the  Bankers'  Life  Insurance  Com- 
pany of  the  City  of  New  York.  Judgment  for  plaintiff,  and  defendant 
appeals.    Reversed,  and  new  trial  granted. 

Transferred  from  Fourth  Department.  See  163  App.  Div.  937,  148 
N.  Y.  Supp.  1140. 

Argued  before  SMITH,  P.  J.,  and  KELLOGG,  LYON,  HOWARD, 
and  WOODWARD,  JJ. 

A.  D.  Jenney,  of  Syracuse,  for  appellant. 

Nash,  Britcher  &  Eckel,  of  Syracuse  (John  F.  Nash,  of  Syracuse, 
of  counsel),  for  respondent. 

JOHN  M.  KELLOGG,  J.  A  bare  statement  of  the  facts  shows 
the  fraudulent  nature  of  the  plaintiff's  claim.  Rachel  Rakov,  the 
mother,  had  a  policy  of  insurance  in  the  Penn  Mutual  in-  favor  of 
her  daughter,  Mrs.  Wolson,  and  on  March  27,  1911,  obtained  a  policy 
in  the  defendant's  company  in  favor  of  the  plaintiff,  her  son.  An  ap- 
plication for  insurance  was  made  in  her  name,  August  23,  1907,  to 
the  Home  Life  Insurance  Company,  and  was  rejected.  Another  ap- 
plication was  made  that  month  to  the  New  York  Life  Insurance  Com- 
lany,  and  rejected.  In  June,  1908,  an  application  for  insurance  upon 
her  life  was  made  to  the  Manhattan  Life  Insurance  Company,  and 
was  rejected.  In  1910,  another  application  was  made  to  the  Pittsburgh 
Life  Insurar>ce  Company  for  a  policy,  and  upon  examining  her  the 
doctor  foand  her  condition  of  health  such  that  he  rejected  her,  never 
having  sent  on  the  application.  In  the  application  for  the  defendant's 
policy  she  states  that  she  never  had  applied  to  any  company  for  a  pol- 
icy without  receiving  the  policy  applied  for,  and  that  no  medical  ex- 

*For  other  cases  see  same  topic  &  {  mumbsb  In  Dec.  &  Am.  Digs.  1907  to  date,  &  RepT  InJ«xe» 
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aminer  had  given  an  unfavorable  opinion  on  her  physical  condition  with 
reference  to  life  insurance. 

The  plaintiflf  seeks  to  avoid  the  effect  of  these  false  representations 
by  the  testimony  of  Mrs.  Wolson,  corroborated  in  part  by  her  sisters, 
that  the  applications  upon  which  no  policies  were  issued  were  a  fraud 
upon  the  mother,  and  that  she  did  not  know  insurance  was  being  ap- 
plied for;  that  this  fraud  was  resorted  to,  because  the  mother  objected 
to  the  bother  of  having  policies  upon  her  life,  and  was  led  by  her 
daughter  and  the  agent  to  believe  that  the  examinations  were  with 
reference  to  the  old  policy  in  the  Penn  Life.  The  agent  and  the  physi- 
cian concerned  with  each  application  swear  to  facts  showing  that  she 
had  knowledge  that  she  was  making  application  for  insurance  at  the 
time.  The  evidence  of  Mrs.  Wolson  directly  contradicts  the  testimony 
of  the  physician  and  the  agent,  and  her  evidence  is  improbable  upon 
its  face.  Clearly  the  mother  did  not  object  to  the  bother  of  having 
a  policy  when  the  plaintiff  obtained  the  policy  in  question.  There  seems 
to  have  been  no  discussion  or  trouble  in  that  respect.  The  statement 
that  the  mother  did  not  know  that  the  policies  were  being  applied  for 
is  evidently  false.  The  mother  died  within  a  year  after  the  policy  was 
taken.  It  is  evident  the  application  for  the  policy  in  suit  was  intended 
as  a  fraud  upon  the  insurance  company,  and  that  the  attempted  fraud 
is  being  sustained  by  deliberate  false  swearing.  The  evidence  shows 
clearly  that  the  statements  in  the  application  to  the  defendant's  com- 
pany that  the  applicant  had  not  applied  for  a  policy  which  she  did  not 
receive,  and  no  medical  examiner  had  given  an  unfavorable  opinion 
of  her  physical  condition  with  reference  to  life  insurance,  were  false 
to  the  knowledge  of  the  applicant,  and  were  intended  as  a  fraud  upon 
the  company.  The  judgment  should  therefore  be  reversed,  as  against 
the  evidence. 

It  is  urged,  however,  that  two  juries  have. been  deceived  by  this 
perjured  testimony,  and  that  therefore  the  fraud,  based  upon  it,  should 
stand.  I  know  of  no  such  rule.  The  courts  are  remiss  in  their  duty 
if  a  judgment  is  permitted  to  stand  which  rests  solely  upon  perjured 
testimony.  The  fraud  upon  the  court  is  no  less  a  fraud  because  it  has 
been  perpetrated  one  or  two  times  before. 

The  question  seriously  litigated  was  whether  Mrs.  Rakov  made  the 
prior  applications,  other  than  to  the  Penn  Mutual,  or  whether  they 
were  fraudulently  made  by  Mrs.  Wolson,  without  her  knowledge  or 
consent,  in  the  belief  that  the  examinations  were  with  reference  to 
the  old  policy  in  the  Penn  Mutual;  the  court  holding,  in  substance, 
if  Mrs.  Wolson's  version  of  the  transaction  was  true,  that  Mrs.  Rakov 
had  not  made  the  applications.  The  defendant  requested  the  court 
to  charge  that  if  Mrs.  Rakov  applied  to  another  or  other  insurance 
companies,  societies,  or  agents  for  life  insurance,  and  did  not  receive 
the  policy  applied  for  from  such  other  insurance  company,  society, 
or  agent  prior  to  her  application  for  the  policy  in  suit,  Uie  jury  must 
find  for  the  defendant.  There  was  no  pretense  that  Mrs.  Rakov  had 
forgotten  any  appUcation  made  by  her.  The  position  taken  by  the 
defense  was  that  she  had  not  made  the  applications.  I  think,  under  the 
circumstances,  the  defendant  was  entitled  to  this  charge,  with  such 
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modifications  as  the  circumstances  made  necessary,  and  that  its  refusal 
was  error. 

I  favor  a  reversal  of  the  judgment,  and  a  new  trial,  with  costs  to 
the  appellant  to  abide  the  event. 

Judgment  and  order  reversed  on  law  and  facts,  and  new  trial  granted,  with 
costs  to  appellant  to  abide  event.  The  following  findings  of  fact  are  disap- 
proved of:  That  Hachel  Rakov  never  had  applied  to  any  company  for  a  policy 
of  insurance  without  receiving  the  policy  applied  for;  that  a  medical  exam- 
iner had  not  given  an  unfavorable  opinion  of  her  physical  condition ;  and  that 
her  representations  in  those  respects  were  not  fraudulently  made.  All  concur 
(SMITH,  P.  J.,  in  memorandum),  except  HOWAKD  and  WOODWARD,  JJ., 
who  dissent. 

SMITH,  P.  J.  (concurring).  A  misrepresentation  of  a  material  fact 
vitiates  the  policy,  whether  or  not  knowingly  made.  Kasprzyk  v.  Met- 
ropolitan Life  Ins.  Co.,  79  Misc.  Rep.  263,  140  N.  Y.  Supp.  211.  In 
Stapleton  National  Bank  v.  U.  S.  Fidelity  &  Guaranty  Co.,  in  the 
Second  Department  (131  App.  Div.  157,  115  N.  Y.  Supp.  372),  the 
headnote  in  part  reads : 

'There  is  an  implied  condition  In  a  contract  of  insurance  of  the  truth  of  all 
representations  of  the  insured  material  to  the  risk,  on  the  faith  of  which 
the  contract  is  made,  even  though  they  be  dehors  the  policy.  Hebce  a  false 
statement  may  be  pleaded  as  a  breach  of  a  condition  of  the  policy  without  an 
allegation  that  It  was  made  fraudulently  or  by  mutual  mistake." 

See,  also.  Armour  v.  Transatlantic  Fire  Ins.  Co.,  90  N.  Y.  450,  456. 

There  were  two  representations  made:  First,  that  the  insured  had 
never  applied  to  any  company  for  insurance  without  receiving  the  pol- 
icy applied  for;  second,  that  no  medical  examiner  had  given  an  un- 
favorable opinion  of  the  physical  condition  of  the  insured  with  refer- 
ence to  life  insurance.  It  is  claimed,  inasmuch  as  the  applications  for 
life  insurance  made  prior  thereto,  and  rejected,  had  been  made  without 
the  knowledge  or  authority  of  the  insured,  that  the  question  was  truth- 
fully answered  that  the  insured  herself  had  not  made  such  applica- 
tion. This  seems  to  me  too  narrow  an  interpretation  of  the  question 
asked.  In  view  of  the  information  sought,  and  of  the  purpose  for 
which  it  was  sought,  when  an  application  was  made  for  her  and  re- 
jected, her  answer  in  the  negative  to  the  question  asked  would  seem 
to  me  to  be  a  misrepresentation  of  fact,  which,  though  innocently  made, 
would  void  the  policy  under  the  authorities  cited.  Assume  for  the 
argument,  however,  that  such  reasoning  is  good  as  to  the  first  question 
asked,  how  can  we  escape  the  fact  of  misrepresentation  as  to  the  sec- 
ond question  asked,  to  wit,  whether  any  medical  examiner  had  given 
an  unfavorable  opinion  of  her  physical  condition  with  reference  to  life 
insurance?  Four  applications  had  been  made  and  rejected  by  reason 
of  her  physical  condition.  It  must  be  assumed,  in  view  of  the  evi- 
dence, that  they  were  rejected  because  of  an  adverse  report  given  by 
the  medical  examiner.  That  this  was  a  most  material  fact  will  hardly 
be  doubted.  The  question  is  not  confined  to  an  application  made  by 
the  insured.  Upon  an  application  made  by  any  other  party,  if  such  an 
opinion  had  been  rendered  by  a  medical  examiner,  it  would  be  equally 
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materisil,  and  a  misrepresentation  as  to  the  fact  is  equally  fatal  to  the 
policy. 

It  is  urged  that  by  chapter  326  of  the  Laws  of  1906,  §  16,  the  law 
has  been  changed.  It  is  therein  provided,  by  section  58,  added  to  the 
Insurance  Law : 

"And  all  statements  purporting  to  be  made  by  the  Insured  shall  In  the  ab- 
sence of  fraud  be  deemed  representations  and  not  warranties." 

I  do  not  understand  that  the  Legislature  thereby  intended  to  pre- 
scribe that  a  contract  made  upon  misrepresentation  of  a  material  fact 
should  still  be  a  valid  contract,  unless  such  misrepresentations  were 
fraudulently  made. 

The  rule  of  law  that  a  contract  made  upon  a  misrepresentation  of  a 
material  fact,  although  innocently  made,  is  not  enforceable,  rests  upon 
such  sound  equity  that  the  Legislature  will  riot  be  presumed  to  have 
intended  to  have  abolished  the  same,  unless  language  were  used  un- 
mistakably indicating  such  an  intent.  It  seems  clear  to  me  that  the 
object  intended  to  be  accomplished  by  this  legislation  was  to  protect 
the  policy  holder  from  the  rule  of  law  that  had  theretofore  been  held 
that  a  warranty  of  an  immaterial  fact,  if  untrue,  voided  the  policy. 

The  position  taken  by  the  plaintiff  in  this  case  is  a  most  extraordi- 
nary one.  As  a  matter  of  law  it  is  wholly  insufficient  to  answer  the 
admitted  fact  of  the  false  representation  as  to  the  expression  of  an 
unfavorable  opinion  as  to  the  physical  condition  of  the  insured  by  a 
medical  examiner. 

I  recommend  that  the  judgment  be  reversed,  with  costs,  and  the  com- 
plaint dismissed,  with  costs,  and  a  finding  that  the  deceased  misrepre- 
sented a  material  fact,  to  wit,  that  no  unfavorable  opinion  as  to  the 
physical  condition  of  the  insured  had  been  given  by  a  medical  examiner, 
and  that  such  misrepresentation  was  made  for  the  purpose  of  inducing 
the  contract  of  insurance,  which  was  made  by  defendant  in  reliance 
thereupon. 


DAZEY  V.  NEW  YORK  CENT.  &  H.  R.  R.  CO. 
,    (Supreme  Court,  Appellate  Term,  First  Department    November  19, 1914.) 

1.  Cabhiebs  ($■  405*) — Baooaoe — Ljmitation  of  Liability. 

The  mere  delivery  and  acceptance  of  a  baggage  receipt  or  check, 
wherein  the  carrier  seeks  to  embody  terms  of  a  special  contract  limitiu); 
the  carrier's  liability  for  loss  of  baggage  through  its  fault,  Independent 
of  the  Public  Service  Commissions  Law,  does  not  create  such  a  limita- 
tion, which  can  be  shown  only  by  the  passenger's  assent  to  or  understand- 
ing of  the  special  provision  sought  to  be  made  effectual  against  him 
through  his  acceptance  and  retention  of  the  receipt  or  check,  without  any- 
thing from  which  it  might  be  inferred  that  the  passenger  was  guilty  of 
any  nondisclosure  as  to  value  which  would  create  any  estoppel  against 
her. 

[Ed.  Note. — For  other  cases,  see  Carriers,  Cent  Dig.  U  1544-1549 ;  Dec. 
Dig.  §  405.*] 

2.  Cabkiers  {§  405*) — Bagoaoe — Limitatio.n  of  J^iabiliit — Statutes. 

Under  Public  Service  Commissions  Law  (Consol.  Laws,  c.  4S)  §  28, 
which  requires  every  carrier  to  file  and  give  public  notice  of  schedules 

•For  other  cases  see  same  topic  &  {  numbeb  In  Dec.  &  Am.  Digs.  1907  to  date,  ft  Rep'r  Indexes 
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showing  the  tares  and  charges  for  passengers  and  baggage,  and  sectiou 
38,  providing  that  every  carrier  shall  be  liable  for  loss  or  injury  to  bag- 
gage to  its  fnll  value,  but  that  the  value  in  excess  of  $150  shall  be  stated 
upon  delivery  to  the  carrier,  who  shall  Issue  a  receipt  stating  such  value, 
and  may  make  a  reasonable  charge  for  liability  In  excess  of  $150,  and 
where  defendant  railroad  posted  tatitFs  providing  that  150  pounds  of  bag- 
gage not  exceeding  $100  In  value  could  be  checked  free  for  each  pas- 
senger, and  that  on  baggage  carried  between  points  in  the  state  without 
charge  the  limit  of  value  should  be  $150,  the  carrier  was  liable  for  the 
full  value  of  all  property  carried  as  baggage,  and  might  accept  such  prop- 
erty without  inquiry  as  to  value,  leaving  the  value  in  event  of  loss  a  mat- 
ter for  legal  proof,  or  by  Inquiring  the  valne,  and  inserting  a  statement 
thereof  in  the  receipt,  might  estop  the  o^wner  from  claiming  a  higher  val- 
uation in  case  of  loss ;  and  where  the  passenger,  paying  full  regular  fare, 
had  not  stated,  and  the  carrier  had  not  inquired,  the  value  of  the  baggage, 
a  check  limiting  its  value  to  $150  was  ineffectual. 

[Ed.  Note.— For  other  cases,  see  Carriers,  Cent  Dig.  {f  1644-1649;  Dec. 
Dig.  i  405.»] 

3.  Cabbiebs  (S  405*) — Baqoage — Limitation  of  .Liabilitt — Waiver. 

Such  provision  as  to  the  exaction  of  an  additional  charge  for  liability 
in  excess  of  $150  is  for  the  beuelit  of  the  carrier,  who  at  its  option  may 
waive  it,  or  proceed  without  reference  to  it. 

[Kd.  Note.— For  other  cases,  see  Carriers,  Cent.  Dig.  §|  1544-1540 ;  Dec. 
Dig.  I  405.»] 

Appeal  from  City  Court  of  New  York,  Trial  Term. 

Action  by  Lucy  Harding  Dazey  against  the  New  York  Central  & 
Hudson  River  Railroad  Company.  Judgment  for  plaintiff,  and  de- 
fendant appeals.    Affirmed. 

The  opinion  of  Mr.  Justice  William  L.  Ransom,  in  the  City  Court, 
awarding  to  the  plaintiff  the  judgment  appealed  from,  was  as  follows : 

The  defendant  carrier  moves  that  the  verdict  for  .$525  in  favor  of  the  plain- 
tiff be  set  aside,  or,  as  the  alternative,  that  the  verdict  be  reduced  to  $150. 
The  sum  of  $525  represents  tlie  damage  sustained  by  the  contents  of  the 
plaintiff's  trunks  while  in  the  course  of  transportation  by  the  defendant  on  a 
journey  wholly  within  the  state  of  New  York.  The  sum  of  $150  repre- 
sents the  figure  at  which  the  defendant  claims  that  it  effectually  fixed  its 
own  maximum  liability  by  acts  on  Its  part  in  no  wise  brought  to  the  knowl- 
edge of  the  plaintiff  or  any  one  acting  for  her.  Because  unconvinced  that  the 
I^islature  of  this  state  has  enacted,  or  its  Court  of  Appeals  declared,  any 
rule  of  law  giving  effectiveness  to  the  method  by  which  this  carrier  sought 
to  rid  Itself  of  its  historic  obligation  to  compensate  fully  for  property  injured 
by  its  fault,  I  deny  the  defendant's  motion  and  direct  the  entry  of  judgment 
for  the  plaintiff  in  the  sum  of  $525. 

The  plaintiff  sued  for  the  damage  done  by  water  to  the  contents  of  her  two 
trunks.  The  complaint  sounded  In  negligence.  The  plaintiff  had  been  at  the 
Dunwoodie  Country  Club,  in  Westchester  county,  a  few  miles  distant  from 
Xew  York  City.  She  was  hurried  in  her  preparations  for  return.  Her  trunks 
went  by  open  wagon  from  the  clubhouse  to  the  defendant's  station  at  Dun- 
woodie. ^e  plaintlfl  meanwhile  took  a  "short  cut"  across  the  club  grounds. 
She  arrived  in  time  to  get  on  the  train  she  wished  to  take,  but  her  trunks  did 
not  come  until  the  train  had  gone.  They  were  sent  to  New  York  on  a  later 
train  that  day.  AVhen  delivered  at  the  plaintiff's  residence  the  following  day, 
their  contents  were  in  a  thoroughly  water-soaked  condition.  It  was  not  dis- 
puted by  the  defendant  that  all  of  the  contents  were  articles  which  the  plain- 
tiff was  entitled,  at  common  law,  to  have  transported  as  her  'Taaggage."  Un- 
der the  stipulations  of  counsel,  the  case  was  tried  in  a  maimer  conforming  to 
suggestions  sometimes  made  for  the  improvement  of  the  conduct  of  civil  trials 
(Story  on  "The  Reform  of  Legal  Procedure").    It  was  agreed  by  counsel  that 

*Por  rtlier  cases  see  same  topic  A  i  NVldBEB  In  Deo.  &  Am.  Digs.  1907  to  date,  &  Rep'r  Indexes 
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the  verdict  of  the  Jury  should  be  taken  specially  upon  these  two  questions: 
"First.  Did  the  Injury  and  damage  to  the  plaintiff's  trunks  and  to  the  con- 
tents of  the  trunks  take  place  while  the  trunks  were  In  the  custody  and  charge 
of  the  defendant?  Second.  What  was  the  full  amount  of  the  injury  and  dam- 
age sustained  by  the  plaintiff's  trunks  and  their  contents  while  the  same  were 
In  the  custody  and  charge  of  the  defendant?"  It  was  further  agreed  that  re- 
maining questions  should  be  determined  by  the  court,  subject  to  the  finding 
of  the  Jury  upon  these  two  special  Inquiries,  and  that  a  verdict  should  be  di- 
rected accordingly.  When  the  Jury  answered  the  first  question  in  the  affirma- 
tive, and  the  second  question  by  fixing  the  total  damage  at  $525,  each  side 
moved  for  the  direction  of  a  verdict.  The  court  directed  a  verdict  for  the 
plaintiff  for  $526.  The  defendant  moved  to  set  aside  or  reduce  the  verdict  so 
directed.  The  court  stayed  all  proceedings,  including  entry  of  Judgment,  for 
the  usual  period  following  the  determination  of  the  motion,  and  counsel  were 
Invited  to  submit  briefs,  particularly  upon  the  question  of  the  limitation  of 
liability  to  $150. 

The  defendant  asks  that  the  finding  of  the  jury  in  answer  to  the  first  ques- 
tion be  set  aside  and  the  verdict  for  the  plaintiff  accordingly  vacated  alto- 
gether. This  request  is  without  merit.  The  Jury  was  amply  Justified  in  find- 
ing that  the  plaintiff's  baggage  became  water-soaked  through  the  defendant's 
fault  and  while  in  the  defendant's  possession.  The  evidence  sustained  the 
allegations  of  the  complaint  that  the  damage  was  due  to  the  negligence  of 
the  carrier.  As  to  the  second  finding,  which  was  less  than  half  the  amount 
claimed  by  the  plaintiff,  the  defendant's  own  experts  afforded  no  basis  for 
re<lucing  the  total  amount  of  damage  below  $800,  and  the  Jury's  finding  of 
$525  is  to  be  regarded  as  an  extremely  low  appraisal  of  the  injury  done  to 
the  newly  purchased  autumn  attire  of  a  woman  of  evident  means  and  social 
standing. 

The  pivotal  question  In  the  case  Is  that  reserved  for  the  court,  viz.,  whether 
there  Is  merit  in  the  ■  defendant's  afllrmatlve  defense  that  by  virtue  of  a  spe- 
cial contract  with  the  plaintiff,  under  which  she  and  her  baggage  were  trans- 
ported, or  by  virtue  of  acts  done  by  it  in  compliance  with  provisions  of  the 
Public  Service  Clommisslons  Law,  her  recovery  for  damage  done  to  her  bag- 
gage was  limited  to  $150.  The  circumstances  of  the  submission  of  this  issue 
to  the  court  require  a  somewhat  particularized  statement  of  the  facts. 

The  two  "baggage  checks,"  which  the  plaintiff  delivered  up  at  the  time 
her  trunks  reached  the  hotel,  contained  the  following  indorsement.  In  fine 
print,  on  the  reverse  side  of  each  check,  as  one  of  several  paragraphs  of  what 
was  denominated  a  "Notice  to  tassensers":  "Baggage  consists  of  a  passen- 
ger's personal  wearing  apparel,  and  liability  is  limited  to  $100  (except  a 
greater  or  less  amount  Is  provided  in  the  tariffs)  on  full  fare  ticket,  unless  a 
greater  value  is  declared  by  owner  at  time  of  checking  and  payment  la  made 
therefor."  The  baggage  rules  and  regulations,  filed  as  tariffs  by  the  defend- 
ant with  the  Public  Sertlce  Commission,  contain  the  following  provisions: 
"Section  6.  Baggage  allowance  A  and  B  in  tariff  regulations:  (a)  Subject  to 
limitations  shown  in  sections  16  and  17  hereof,  150  pounds  of  baggage,  not 
exceeding  $100  in  value,  will  be  checked  without  charge  for  each  adult  pas- 
senger, and  76.  pounds,  not  exceeding  $50  in  value,  for  each  child  traveling  on 
a  half  ticket  (unless  a  lower  limit  of  value  Is  shown  in  tariff  announcing 
fares^,  except  as  follows:  (b)  On  baggage  carried  between  two  points  in  New 
York  state  not  requiring  transit  through  another  state,  the  limit  of  value  of 
baggage  carried  without  charge  will  be  $150  for  each  adult  passenger  and 
$75  for  each  child  traveling  on  a  half  ticket." 

The  plaintiff  did  not  personally  check  her  trunks  at  the  Dunwoodie  sta- 
tion, and  did  not  see  the  checks  until  the  following  day,  after  the  water-soaked 
trunks  bad  reached  New  York.  As  she  started  down  the  path  from  the  club- 
house, a  young  Swedish  boy,  named  Axel  Isaakson,  16  to  18  years  old,  em- 
ployed by  the  club  as  a  porter,  went  with  her,  primarily  to  carry  a  suit  case 
and  umbrella.  He  ran  ahead,  before  the  station  was  reached,  and  bought  a- 
ticket  "The  full  regular  fare"  was  paid  therefor,  as  the  complaint  alleges 
and  the  answer  admits.  By  that  was  no  doubt  meant,  as  the  proofs  indicate, 
tfc.e  fare  which  the  defendant  ordinarily  charges,  \mder  the  statute,  for  such 
a  trip,  without  reference  to  the  trausiiortatiou  of  any  baggage  at  all.    The 


Digitized  by 


Google 


Sup.  Ct)  DAZET  y.  NEW  TOBK  OBNT.  *  H.  B.  B.  OO.  61 

baggage  agent  went  out  with  Isaakson  to  check  the  trunks,  Init  the  truuk? 
had  not  anlTecl  at  the  platform  and  the  train  had,  so  Isaakson  handed  the 
plataitlff  her  ticket  as  she  boarded  the  train.  The  two  trunks  soon  came,  the 
agent  accepted  'tirem  for  transportation  and  handed  Isaakson  checks  for  them, 
and  Isaakson  mailed  the  checks  to  the  plaintiff  at  her  New  York  address, 
where  she  received  them  only  after  the  damage  had  taken  placa 

The  two  baggage  checks  handed  the  Swedish  boy  were  about  two  inches 
square.  On  the  front  side  was  the  name  of  the  carrier  in  oonsplcuons  type, 
the  words  "local  duplicate,"  blanks  filled  in  with  the  source  and  destination 
of  the  traffic,  a  check  number  in  very  large  type,  and  a  flne-prtnt  Inscription: 
"Hee  conditions  on  back.  Value  not  stated."  Neither  Isaakson  nor  any  one 
els?  said  anything  to  the  defendant's  employes  as  to  the  value  of  the  trunks 
or  their  contents.  No  one  asked  or  said  anything  to  Isaakson  or  the  plain- 
tiff aboot  value,  or  about  any  relation  between  passenger  rates  and  the  limit 
of  liability  for  Injury  to  baggage.  No  signs'  or  notices  on  the  subject  were 
posted  anywhere  on  the  defendant's  premises.  Nothing  was  said  or  posted 
about  filed  tariffs.  No  suggestion  was  made  that  more  than  one  rate  of  fare 
was  charged  l)€tween  Dnnwoodle  and  New  York.  Isaakson,  to  whom  the 
checks  were  banded,  could  read  English  very  little,  if  at  all,  and  could  not 
speak  English  snfliciently  to  make  his  testimony  readily  understandable. 
There  was  no  evidence  that  Isaakson  or  the  plaintiff  ever  read  the  checks, 
or  any  similar  checks,  or  knew  anything  about  even  the  existence  of  tariff 
schedules. 

There  was  no  evidence  that  the  passenger  ticket  contained  any  Indication 
of  relationship  between  the  fare  paid,  value  declared,  and  extent  of  liability 
for  loss  of  baggage ;  no  evidence  that  trunks  on  which  a  value  in  excess  of 
J150  ia-declared  and  a  higher  rate  of  fare  accordingly  paid  by  the  owner  are 
carried  In  any  different  way  whatsoever  from  trunks  whose  value  Is  unde- 
clared. The  outward  appearance  of  the  two  trunks,  as  exhibited  in  court,  was 
clearly  sueb  that  any  reasonable  person  would  have  been  bound  to  Infer  that, 
if  the  trunks  were  tilled  even  with  ordinary  articles  of  apparel,  the  value  of 
the  contents  would  exceed  $150. 

[1]  Do  these  facts  sustain  the  defendant's  claim  that  It  has  limited  Its  tra- 
ditional liability  in  a  manner  sanctioned  by  law  In  this  state;,?  It  has  long 
been  settled  law  In  New  York  that  the  mere  delivery  and  acceptance  of  such 
a  receipt  or  check,  wherein  the  carrier  seeks  to  enttody  terms  of  a  special  con- 
tract, does  not  create  such  a  contract  The  question  of  fact  in  each  case  is 
whether  such  acceptance  was  with  knowledge  of  the  contents  of  the  check,  or 
with  notice  that  it  did  contain  special  contractual  provisions,  so  that  the  ac- 
ceptor was  bound  to  examine  Its  terms.  Independently  of  what  is  contained 
in  the  Public  Service  Commissions  Law,  there  can  be  no  question  that  a  spe- 
cial contract  limiting  the  carrier's  liability  for  loss  of  baggage  through  its 
fault  can  be  spelled  out  only  from  the  acceptor's  assent,  notice,  or  understand- 
ing of  the  special  provisions,  or  of  the  fact  that  special  provisions  are  sought 
to  be  made  effectual  against  him  through  his  acceptance  and  retention  of  the 
receipt  or  check.  Rawson  v.  Penn.  K.  R.,  48  N.  Y.  212,  8  Am.  Bep.  54.1 ;  Gross- 
man V.  Dodd.  63  Hun,  324,  17  N.  Y.  Supp.  855,  affirmed  137  N.  Y.  599,  33  N. 
E.  642 :  Morgan  v.  Woolverton,  136  App.  Div.  352,  120  N.  Y.  Supp.  1008 ; 
Springer  v.  Westcott,  166  N.  Y.  117,  59  N.  E.  693.  That  this  rule  remains 
the  law  of  this  state  Is  Indicated  by  the  very  recent  affirmance  of  a  Judgment 
for  the  plaintiff  in  the  case  of  Healy  v.  N.  T.  C.  &  H.  R.  R.  R.,  153  App.  Div. 
516,  138  N.  Y.  Supp.  287,  and  210  N.  Y.  646,  105  N.  E.  1086.  No  element  of 
knowledge,  notice,  understanding,  or  assent,  on  the  part  of  the  plaintiff,  or. 
any  one  for  her,  appears  In  this  case,  and  no  facts  appear  as  basis  for  infer- 
ence that  the  plaintiff  or  her  representative  should  have  been  "on  guard,"  or 
were  guilty  of  any  nondisclosure  which  could  create  any  fair  estoppel  against 
her. 

[2]  The  defendant's  claim  of  effectual  limitation  must  therefore  fall  to  the 
ground  unless  it  be  the  law  of  this  state  that  the  enactment  of  the  Public  Serv- 
ice Commissions  Law  has  enabled  carriers  to  avoid  llaWllty  for  their  own  neg- 
ligence through  a  method  deriving  validity  only  from  statutory  provisions  un- 
deniably designed  for  no  such  purpose.  Section  28  of  the  Public  Service  Com- 
missions Law  requires  every  common  carrier  to  file  and  give  public  notice  of 
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"schedules  showing  the  rates,  fares  and  charges  for  the  transportation  of  pas- 
sengers and  property."  The  same  section  requires  tliat  such  schedules  "shall 
also  state  *  *  *  all  privileges  or  facilities  granted  or  allowed,  and  any 
rules  or  regulations  which  may  in  any  wise  change,  aftect  or  determine  any 
part,  or  the  aggregate  of  such  aforesaid  rates,  fares  and  charges,  or  the  value 
of  the  service  rendered  to  the  passenger,  shipper  or  consignee."  Section  88 
of  the  same  statute  provides  that  "every  common  carrier  and  railroad  cor- 
poration sliall  be  liable  for  loss,  damage  and  Injury  to  property  carried  as 
baggage  up  to  the  fuU  value  and  regardless  of  the  character  thereof,  but  the 
value  in  excess  of  $150  shall  be  stated  upon  delivery  to  the  carrier,  and  a 
written  receipt  stating  the  value  shall  be  issued  by  the  carrier,  who  may  make 
a  reasonable  charge  for  the  assumption  of  such  liability  In  excess  of  $150  and 
for  the  carriage  of  baggage  exceeding  150  pouuds  In  weight  upon  a  single 
ticket.  Nothing  in  this  section  shall  deprive  any  holder  of  such  receipt  or  bill 
of  lading  of  any  remedy  or  right  of  action  which  he  has  under  existing  law." 

Do  these  statutory  provisions  make  effectual  what  this  defendant  did?  It 
is  doubtless  true  that  the  plalntift  was  chargeable  with  knowledge  of  the  pro- 
visions of  statute  (Gardiner  v.  N.  Y.  C.  &  H.  R.  R.  R..  201  N.  T.  387,  at 
page  392,  94  N.  E.  876,  34  L,  R.  A.  [N.  S.]  826,  Ann.  Cas.  1912B,  281),  and  it 
may  be  the  eventual  holding  of  the  Court  of  Appeals  that  a  passenger  is 
chargeable  also  with  knowledge  of  the  pyovislons  of  all  tariff  schedules  filed 
by  the  carrier  (Missouri,  Kansas  &  Texas  Ry.  v.  Harriman,  227  U.  S.  657, 
33  Sup.  Ct.  397,  57  L.  Ed.  690;  Gardiner  v.  N.  Y.  C.  &  H.  R.  R.  R.,  supra). 
That  the  pas.senger  is  "chargeable  with  notice  of  the  defendant's  tariff,"  the 
Appellate  Division,  through  Mr.  Justice  Miller,  expressed  itself,  subsequently 
to  the  decision  of  the  Court  of  Appeals  In  the  Gainliner  Case,  as  "far  from 
deciding"  (Robinson  v.  N.  Y.  0.  &  H.  R.  R.  R.,  145  App.  Div.  391,  396, 129  N.  Y. 
Supp.  1033) ;  and  Mr.  Justice  Scott  objserved,  in  a  concurring  opinion  \n  the 
same  case,  that  "it  is  pushing  the  doctrine  that  'every  man  is  presumed  to 
know  the  law'  to  a  quite  unreasonable  point  to  presume  that  the  average  way- 
farer who  travels  by  railroad  knows  and  keeps  constantly  in  mind,  not  only 
the  provisions  of  the  Public  Service  Commissions  Law,  a  long  and  complicated 
statute,"  but  also  the  mlnutlse  of  rates  and  regulations  contained  in  the  filed 
schedules  (Robinson  v.  N.  Y.  0.  &  H.  R.  R.  R.,  supra) .  The  action  of  the  Ap- 
pellate Division  in  the  Robinson  Case  was  affirmed  by  the  Court  of  Appeals 
on  the  opinion  of  Mr.  Justly  MUler  below.  203  N.  Y.  627,  97  N.  B.  1115.  If 
it  be  held  that  a  passenger  is  not  charged  with  a  constructive  knowledge  of 
and  assent  to  every  intricacy  of  schedule  provisions  regarding  his  rights  and 
liabilities,  unless  they  are  fairly  brousht  to  his  notice,  or  If  It  be  held  in  this 
state  that  a  pas.senger  is  not  held  to  a  constructive  assent  to  a  schedule  pro- 
vision directly  or  indirectly-  accomplishing  a  result  contrary  to  public  policy, 
as  contended  in  the  monumental  dissenting  opinion  of  Mr.  Justice  Pitney  in 
the  case  of  Boston  &  Maine  R.  R.  v.  Hooker,  233  U.  S.  97,  34  Sup.  Ct.  526, 
58  L.  Kd.  86S,  decided  last  month  by  ihe  Supreme  Court  of  the  United  States, 
It  is  clear  that  this  plaintifT  may  recover  full  compensation. 

It  remains  to  consider  briefly  the  question  whether  the  result  is  otherwise 
if  this  doctrine  of  the  constructive  knowledge  of  the  nonexpert  passenger  is 
finally  held  in  this  state  to  cover  the  complicated  contents  of  the  carrier's 
schedules.  In  the  federal  courts  this  Is  no  longer  an  open  question.  The 
provisions  of  the  Interstate  Commerce  Act  and  the  Carmack  amendment 
thereto  have  been  decisively  adjudicated  in  the  Hooker  Case  to  make  effectual 
the  limitation  of  the  carrier's  liability.  Do  the  provisions  of  the  Public  Serv- 
ice Commissions  Law  or  the  decisions  of  the  courts  of  this  state  establish  the 
same  rule  as  to  shipments  wholly  within  the  boundaries  of  this  state?  The 
question  Is  not  one  which  has  been  decisively  answered  by  the  highest  court 
of  this  state,  except  in  so  far  ns  the  affirmance  in  the  Robinson  Case,  on  the 
opinion  below,  may  be  regarded  as  answer. 

sCo  far  as  cin  be  gathered  from  decisions  thus  far  made  under  the  Public 
Service  Commissions  Law,  the  purpose  and  effect  of  section  38  and  the  cor- 
related.  sections  may  be  summarized  as  follows:  The  section  is  designed  to 
add  to,  rather  than  diminish,  the  carrier's  liability  for  loss  of  baggage.  It 
provides  for  liability  for  all  loss,  daninge.  and  injury  of  any  property  car- 
ried as  baggage  \ip  to  the  full  value  and  regardless  of  the  character  thereof. 
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That  has  been  held  to  be  the  purpose  and  effect  of  section  38  down  to  the 
word  "but."  and  Uie  succeeding  words  of  the  section  hare  been  held  not  to  be 
designed  to  relieve  the  carrier  from  liability,  but  rather  to  enable  It  to  col- 
lect an  adequate  rate  to  insui-e  itself  against  the  increased  liability  imposed 
by  tliu  preceding  portion  of  the  section.  The  carrier  is  authorized  to  require 
the  stating  of  the  value  of  the  property  tendered  as  baggage.  It  shall  then, 
furnish  a  receli)t  stating  the  value  declared  by  the  passenger,  and  may  exact 
a  reasonable  charge  fur  any  value  stated  in  excess  of  $150.  In  other  words, 
the  carrier  is  made  liable  in  any  event  for  the  full  value  of  all  property  car- 
ried as  baggage.  It  may  accept  the  property  without  inquiry  as  to  value,  and 
then  in  the  event  of  loss  the  full  value  is  a  matter  for  legal  proof,  with  the 
owner  and  carrier  each  free  to  show  what  the  full  value  really  was;  or  the 
carrier  may  inquire  the  value,  insert  the  owner's  statement  of  the  value  in 
the  receipt  given,  exact  an  additional  charge  for  the  additional  liability  If  the 
stated  valne  exceeds  $150,  and  thus  estop  the  owner  or  consignor  from  ever 
claiming  that  the  value  was. more  than  that  which  he  stated  in  response  to  the 
carrier's  inquiry. 

[8]  The  provision  is  regarded  as  for  the  benefit  of  the  carrier,  who  may 
waive  it  or  proceed  without  reference  to  it,  at  its  option,  but  may  not  create 
an  estoppel  against  proof  of  the  actual  full  value  without  obtaining  from  the 
consignor  a  statement  of  value,  inserting  such  value  in  the  receipt,  and  mak- 
ing it  the  basis  of  the  rate  e.vacted.  Melster  v.  Woolverton,  140  App.  Div. 
926,  125  N.  Y.  Supp.  439;  Robinson  v.  N.  Y.  C.  &  H.  R.  E.  R.,  145  App. 
Dlr.  .<$»1,  129  N.  T.  Supp.  1030.  As  was  recently  snld  by  the  Appellate  Divi- 
sion for  the  First  Department  In  the  Robinson  Case,  supra:  "If  it  had  been  in- 
tended to  liaiit  the  liability  to  $150  unless  the  excess  value  is  stated,  that  In- 
tention would  not  have  been  left  to  inference."  Inasmuch  as  neither  the  liCg- 
Islature  nor  the  appellate  courts  of  this  state  have  declared  any  rule  of  lAw 
making  effective  the  method  pursued  by  this  carrier,  It  is  no  part  of  the 
province  of  a  trial  court  to  endeavor  to  find  a  way  of  working  out  a  contrary 
result,  in  obedience  to  some  conception  of  public  policy  to  which  the  legisla- 
tive authorities  of  the  state  have  not  given  expression. 

For  that  reason  I  decline  to  hold  the  llmitatl6n  effectual  in  the  case  at  bar. 
There  are  other  respects  in  which  I  cannot  regard  the  carrier's  procedure  as 
within  the  purview  of  the  statute,  but  they  need  not  be  considered  here. 

The  defendant's  motion  to  set  aside  or  reduce  the  verdict  is  denied,  and  en- 
try of  Judgment  for  the  plaintiff  for  the  full  amount  found  by  the  jury  is  di- 
rected. 

Argued  October  Temi,  1914,  before  SEABURY,  COHALAN,  and 
BIJUR,  JJ. 

William  Mann,  of  New  York  City,  for  appellant. 
Neal  Dow  Becker,  of  New  York  City,  for  respondent. 

PER  CURIAM.    Judgment  affirmed. 

(88  Misc.  Rep.  17) 

DRENNAN  V.  BURNS  et  aL 

(Supreme  Court,  Appellate  Term,  First  Department.    December  4,  1914.) 

L  Account,  Action  on  (|  7*) — Evidence — Burdkn  of  Pboof. 

In  an  action  on  an  open  account  for  plumbing  work  and  supplies  fur- 
nished in  connection  therewith,  extending  over  a  period  of  several  years, 
plaintiff  was  bound  to  prove  by  competent  evidence  the  furnishing  of  the 
materials  and  the  performance  of  the  labor,  and  that  the  prices  charged 
were  fair  and  reasonable. 

[Ed.  Note. — For  other  cases,  see  Account,  Action  on.  Cent  Dig.  §f  13- 
17;  Dec.  Dig.  S  7.*] 
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2.  Evidence  (f  377*) — Wriiten  Evidence  —  Adiiisbibiuxt  nr  Conneotiok 
WITH  Oral  Testimony. 

In  an  action  on  an  open  account  for  plnmblng  work  and  supplies,  plain- 
tiff  endeavored  to  prove  the  items  ol  the  account  from  hla  own  ledgec, 
but  it  appeared  that  It  bad  not  been  written  up  from  Ms  own  knowledge, 
and  that  the  books  were  written  up  in  part  by  bis  wife  and  in  part  by  a 
bookkeeper,  and  there  was  no  evidence  that  they  kept  the  books  correctly, 
or  that  the  entries  were  In  accordance  with  data  furnished  by  plaintiff. 
A  bill  of  particulars  was  prepared  by  the  bookkeeper,  who  was  not  pro- 
duced to  show  that  It  was  a  true  copy  of  the  bpoks.  For  mucb  of  the 
work  done  plaintiff  accepted  slips  from  his  workmen,  and  there  was  no 
proof  that  they  were  true.  Held,  that  there  was  no  proper  foundation  for 
the  admission  of  the  bill  of  particulars  as  a  summary  of  plaintiff's  evi- 
dence, especially  where  a  question  asked  plaintiff  by  the  court  as  to 
whether  he  could  swear  that  each  Item  was  furnished  or  performed  was 
nut  answered,  and  there  was  no  evidence  that  the  charges  were  fair  and 
reasonable. 

[Ed.  Note. — For  other  cases,  see  Evidence,  Cent.  Dig.  %  1647;  Dec.  Dig 
i  377.*] 

Appeal  from  City  Court  of  New  York,  Trial  Term. 

Action  by  Robert  Drennan  against  Walter  F.  Burns  and  another. 
From  a  judgment  for  plaintiff,  after  a  verdict  by  a  jury,  defendants 
appeal.    Reversed,  and  new  trial  ordered. 

Argued  October  term,  1914,  before  SEABURY,  BIJUR,  and  CO- 
HALAN,  JJ. 

Hastings  &  Gleason,  of  New  York  City,  for  appellants. 

John  A.  Bolles,  of  New  York  City,  for  respondent. 

COHALAN,  J.  [1]  This  action  was  brought  on  an  open  account 
to  recover  the  sum  of  $978.44  for  services  rendered  and  materials  fur- 
nished. The  defendant  made  various  pa)rments  to  the  plaintiff  for 
work  done,  and  alleged  that  full  payment  had  been  made.  Plaintiffs 
bill  of  particulars  consisted  of  11  pages  of  a  variety  of  items.  The  only 
testimony  offered  in  support  of  the  claim  was  that  of  the  plaintiff. 
It  was,  of  course,  incumbent  upon  him,  in  an  account  for  plumbing 
work  and  supplies  furnished  in  connection  therewith,  running  from 
the  14th  day  of  November,  1906,  to  the  16th  day  of  March,  1911,  to 
prove  by  competent  evidence  the  furnishing  of  the  materials,  the  per- 
formance of  the  labor,  and  that  the  prices  charged  were  fair  and  rea- 
sonable. 

[2]  The  court  permitted  the  plaintiff  to  complete  his  proof  by  the 
admission  of  the  bill  of  particulars,  and  in  this  language : 

"Tlie  Court:  Have  you  looked  over  that  bill  of  partlcul.irs  recently? 

"The  Witness:  I  have,  and  verified  it 

"The  Court:  Are  you  able  to  state  now  here,  having  explained  it,  can  you 
swear  as  to  each  item  having  been  either  furnished  as  a  material  or  put  in 
as  Labor  for  the  plant  on  this  Job?  Tx)ok  through  it  and  see,  and,  if  you  can, 
I  will  admit  the  entire  account  in  evidence  as  a  summary  of  his  evidence. 

"Plaintiff's  Counsel:  For  that  purpose  I  offer  the  bill  of  particulars  In  evi- 
dence. 

"The  Court:  Yes;  I  wUl  receive  it" 

It  will  be  observed  that  this  question  was  not  even  answered  by  the 
witness.    The  plaintiff  had  endeavored  to  prove  the  items  from  his 
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own  ledger,  but  it  appeared  that  it  had  not  been  written  up  from  the 
witness'  own  knowledge.  The  books  were  written  up  in  part  by  the 
wife  of  the  plaintiff  and  in  part  by  a  bookkeeper.  There  was  no  evi- 
dence that  they  kept  them  correctly,  or  that  the  entries  were  in  ac- 
cordance with  the  data  furnished  by  the  plaintiff.  Mayor,  etc.,  of 
New  York  v.  Second  Ave.  R.  R.  Co.,  102  N.  Y.  572,  7  N.  E.  905,  55 
Am.  Rep.  839 ;  Cobb  v.  Wells,  124  N.  Y.  77,  26  N.  E.  284.  The  bill  of 
particulars  was  prepared  by  the  bookkeeper,  who  was  not  produced  to 
show  that  it  was  a  true  copy  of  the  books.  As  a  matter  of  fact,  for 
much  of  the  work  done,  the  plaintiff  accepted  slips  from  his  workmen, 
and  there  was  no  proof  to  show  that  these  slips  were  true.  Moreover, 
there  was  no  evidence  to  show  that  the  charges  were  fair  and  reason- 
able. It  may  well  be  that  the  plaintiff  has  a  cause  of  action,  but  he 
should  be  held  to  a  reasonable  degree  of  proof.  No  proper  foundation, 
in  my  opinion,  was  laid,  over  objection,  for  the  admission  of  the  bill  of 
particulars  in  evidence. 

The  judgment  should  be  reversed,  and  a  new  trial  ordered,  with 
costs  to  the  appellant  to  abide  the  event.    All  concur. 


GEIFPIN  T.  McKENNA  et  al. 

(Supreme  Court,  Appellate  Term,  First  Department    December  4,  1914.) 

L  Uasteb  and  Servant  (J  41*) — Breach  or  Employment  Cowtbaot — Com- 
PI7TATI0R  or  Davaqes. 

Where,  In  a  salesman's  action  for  breach  of  an  employment  contract, 
which  has  been  breached  by  his  employer  by  discharging  him.  It  appears 
that  plaintiff  made  two  trips,  and  also  made  sales  while  In  the  city,  It  Is 
error  to  estimate  his  damages  only  on  the  basis  of  commissions  earned  on 
the  first  trip,  without  taking  into  account  the  second  trip  and  his  dty 
sales. 

[Ed.  Note. — For  other  cases,  see  Master  and  Servant,  Cent.  Dig.  §§  12, 
50-53 ;   Dec.  Dig.  |  41.*] 

2.  Masteb  and  Servant  (j  43*)— -Breach  of  Eicpi.otuent  Contract — ^Dak- 
AOEs  Recoverable — Question  fob  Juhy. 

In  a  salesman's  action  for  the  value  to  hinr  of  a  contract  breached  by 
Ills  employer,  it  was  error  to  Instruct  that  plaintiff,  if  entitled  to  recover, 
was  entitled  to  |280;  the  question  of  the  damages  to  be  awarded  being 
for  the  Jury. 

[Ed.  Note. — For  other  cases,  see  Master  and  Servant,  Cent.  Dig.  §§  57, 
68;   Dec.  Dig.  {  43.*] 

Appeal  from  Municipal  Court,  Borough  of  Manhattan,  Fifth  Dis- 
trict. 

Action  by  William  J.  Griffin  against  Alfred  J.  McKenna  and  another, 
copartners  doing  business  as  the  Toque  Company.  From  a  judgment 
for  plaintiff,  de^ndants  appeal.    Reversed,  and  new  trial  ordered. 

Argued  October  term,  1914,  before  SEABURY,  BIJUR,  and  CO- 
HALAN,  JJ. 

Hugo  S.  Mack,  of  New  York  City  (William  Kaufman,  of  New  York 
City,  of  counsel),  for  appellants. 
Finis  E.  Montgomery,  of  New  York  City,  for  respondent 

'For  other  ca«M  see  same  topic  &  I  nu.\ibsb  In  Dec.  A  Am.  Digs.  1907  to  date,  ft  Kep'r  Indexes 
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COHALAN,  J.  Plaintiff  sues  to  recover  damages  for  the  alleged 
breach  of  a  contract  of  employment.  The  complaint  allies  that  the 
defendants  engage^  the  plaintiff  as  a  traveling  salesman  for  a  period 
of  six  months,  to  commence  on  the  5th  day  of  January,  1914.  There 
is  a  dispute  as  to  terms  of  the  employment  and  as  to  the  time  which 
the  agreement  had  to  run.  The  defendant  was  discharged  on  the  18th 
day  of  March,  1914,  and  he  claimed  damages  in  the  sum  of  $500.  The 
plaintiff  testified  that  he  was  to  receive  $30  per  week  and  traveling  ex- 
penses; that  he  made  one  trip  of  19  days,  selling  $881  worth  of 
merchandise,  or  $46.36  worth  of  goods  per  day ;  and  that  he  made  one 
other  trip  of  3  days'  duration.  It  appeared  that  the  plaintiff,  received 
$230  on  account  of  traveling  expenses  and  $30  each  week  in  salary — 
in  all,  the  sum  of  $530.  There  was  testimony  that  both  the  drawing 
account  and  the  road  expenses  were  to  be  deducted  from  what  he  earn- 
ed on  the  goods  sold. 

[1,  2]  'Hie  plaintiff  elected  to  recover  damages  on  what  he  would 
have  earned  in  commissions,  had  he  remained  until  the  expiration  of 
the  contract,  instead  of  to  recover  his  alleged  drawing  account  of  $30 
per  week  until  the  end  of  the  same  period.  The  court  charged  the  jury 
that,  in  the  event  of  a  recovery,  the  plaintiff  would  be  entitled  to  re- 
ceive the  sum  of  $280;  that  the  plaintiff  had  sold  on  his  first  19  days' 
trip  on  the  road  $881  worth  of  merchandise,  his  average  daily  sales 
being  $46.37,  upon  which  his  commissions,  at  the  rate  of  10  per  cent., 
would  be  $4.63;  that  the  contract  period  was  176  days;  hence  the 
plaintiff  would  have  earned  about  $810,  from  which  there  should  be 
deducted  the  sum  of  $530,  the  amount  received  irom  the  defendants, 
leaving  a  balance  of  $280.  This  direction  in  the  charge  constituted 
error.  The  computation  did  not  take  into  account  the  second  trip,  nor 
did  it  provide  for  any  orders  that  the  plaintifiF  might  have  taken  while 
in  the  city. 

In  view  of  the  fact  that  the  plaintiff  was  seeking  to  recover  the  value 
of  the  contract  to  him,  it  was  for  the  jury  to  determine  the  damages  to 
be  awarded  for  the  breach  thereof.  Wakeman  v.  Wheeler  &  Wilson 
Mfg.  Co.,  101  N.  Y.  205,  4  N.  E.  264,  54  Am.  Rep.  676.  Moreover, 
the  plaintiff,  in  his  bill  of  particulars,  stated  that  the  damages  sustain- 
ed by  him  in  the  loss  of  commissions  amounted  only  to  the  sum  of 
$228.16. 

Judgment  reversed,  and  new  trial  ordered;  costs  to  appellants  to 
abide  the  event.  All  concur. 


ae4  App.  Dlv.  650) 

SBELT  ▼.  SEBLY.     (No.  246-6S.) 

(Supreme  Court,  Appellate  Division,  Third  Department.    November  26,  1914.) 

1.  Limitation  of  Actions  (|  100*)— Tbubts  (§  354*)— Discovebt  of  Fbaud — 
Deeds — Recobd — Effect — Following  Tkust  Propebty. 

Under  the  recording  act,  a  recorded  deed  Is  not  constructive  notice  to 
an  owner  in  possession,  wiio  does  not  claim  title  through  any  party  to  the 
deed;  and  hence,  where  plaintiff  purchased  land  and  intrusted  the  tak- 
ing of  the  deed  to  his  brother,  defendant's  husband,  and  the  latter  fraud- 
ulently took  the  deed  in  the  name  of  defendant,  and  caused  It  to  be  re- 
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corded,  and  told  plaintiff  tbat  tbe  deed  was  kept  In  a  safe;  and  defend- 
ant, after  the  death  of  the  husband,  conveyed  the  land  to  a  bona  fide  pur- 
chaser, plaintiff  was  entitled  to  maintain  a  suit  to  impress  a  trust  on 
tbe  proceeds  in  the  bands  of  defendant 

[Ed.  Note. — For  other  cases,  see  Limitation  of  Actions,  Cent  Dig.  U 
323.  48(M»3;  Dec  Dig.  1 100  ;•  Trusts,  Cent  Dig.  §!  52T,  528;  Dec.  Dig. 
8  354.»] 

2.  IiDCITATION  OF  ACTIOWS  (j  177*) — PLKADINO  AS  DUFENSI — AlfSWKB. 

Tbe  plaintiff,  in  an  equitable  action  to  impress  a  trust  was  not  re- 
quired to  anticipate  the  plea  of  the  statute  of  limitations,  or  to  state  facts 
or  circumstances  which  might'  avoid  tbe  effect  of  such  plea,  as  the  statute 
must  be  raised  by  answer. 

[Ed.  Note. — For  other  .cases,  see  Limitation  of  ActionBr  Cent  Dig.  S! 
663-666;   Dea  Dig.  {  177.»] 

8.  Pi-EADiNo  (J  166*) — Matters  Dixmxd  Contkovebted. 

Affirmatlre  matters  alleged  in  the  answer,  not  as  a  counterdslm,  are 
deemed  controverted. 

[Ed.  Note.— For  other  cases,  see  Pleading,  Cent  Dig.  §8  S2H(,-32&i  Dec. 
Dig.  i  166.*] 

4.  PUADINO   (I  350*) — Monoir  fob  JUDOMKRT  on  PLSADIRGS — BrFBCT. 

On  defendant's  motion  for  a  judgment  on  the  pleadings,  tbe  facts  stated 
in  tbe  complaint  are  deemed  to  be  true,  and  aflOrmative  defenses  set  up 
in  tbe  answer,  otherwise  than  as  a  counterclaim,  cannot  aid  bim. 

[Ed.  Note.— For  other  cases,  see  Pleading,  Cent  Dig.  H  1053, 1054, 1070- 
1077;  Dec.  Dig.  J  860.»1 

8.  Tbusts  (I  359*) — Natuke  of  Surr  to  Impress  Tbubt. 

Plaintiff  purchased  land  and  Intrusted  the  taking  of  the  deed  to  bis 
brother,  defendant's  husband,  and  tbe  brother  fraudulently  took  the  deed 
in  tbe  name  of  defendant,  who  fraudulently  colluded  with  her  husband 
in  the  matter,  and  the  husband  told  plaintiff  tbat  he  was  keeping  the  deed 
for  plaintiff  in  a  safe.  After  tbe  death  of  her  husband,  defendant  con- 
veyed the  land  to  a  bona  fide  purchaser.  Held,  that  a  suit  by  plaintiff  to 
impress  a  trust  on  the  proceeds  of  tbe  sale  by  defendant  was  equitable  in 
its  nature,  though  tbe  complaint  also  demanded  a  money  judgment 

[Ed.  Note.— For  other  cases,  see  Trusts,  Cent  Dig.  $$  554,  565,  566; 
Dec.  Dig.  i  359.*] 

9.  LIMITATION  or  Actions  (§  100*) — Action  Based  on  Tort.  , 

An  equitable  action  seeking  a  money  judgment,  not  as  damages,  but  as 
a  substitute  for  land  upon  which  plaintiff  might  have  impressed  a  trust 
bad  not  defendant  sold  it  to  a  bona  fide  purchaser,  was  within  Code  Civ. 
Proc.  S  382,  snbd.  5,  as  an  acti<m  to  procure  a  judgment  for  money  on  tbe 
ground  of  fraud,  and  tbe  statute  did  not  begin  to  run  until  plaintiff's  dis- 
covery of  the  facts  constituting  the  fraud. 

[Ed.  Note. — For  other  cases,  see  Limitation  of  Actions,  Cent  Dig.  {{ 
323,  480-493 ;   Dec.  Dig.  §  100.*] 

Woodward,  J.,  dissenting. 

Appeal  from  Trial  Term,  Tioga  County, 

Action  by  Obed  A.  Seely  against  Mary  E.  Seely.  From  a  judgment 
dismissing  his  complaint  on  the  merits,  plaintiff  appeals.  Reverse<l, 
and  new  trial  granted. 

Argued  before  SMITH,  P.  J.,  and  KELLOGG,  LYON,  HOWARD, 
and  WOODWARD,  ]J. 

Arthur  G.  Adams,  of  Ithaca,  for  appellant. 
David  M.  Dean,  of  Ithaca,  for  respondent. 
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JOHN  M.  KELLOGG,  J.  [1]  The  complaint  shows  that  in  March, 
1888,  the  plaintiff  conveyed  his  Newfield  farm  to  his  father  upon  a 
secret  trust,  the  title  to  be  conveyed  to  the  plaintiff  upon  request,  and 
that  the  father,  in  August,  1888,  conveyed  the  farm,  without  the  plain- 
tiff's knowledge,  to  his  son  S.  Alfred  and  bis  brother,  upon  condition 
that  they  would  observe  the  trust;  they  having  knowledge  of  all  the 
facts,  and  the  plaintiff  being  in  possession  of  the  farm.  In  March, 
1900,  the  plaintiff  arranged  to  trade  the  farm  for  the  Tioga  county  farm, 
and  his  brothers  agreed  to  convey  it  to  the  owner  of  the  Tioga  farm, 
and  the  latter  was  to  convey  that  farm  to  the  plaintiff.  Said  S.  Alfred 
Seely  looked  after  the  business  in  causing. the  deeds  to  be  made,  and 
represented  to  the  plaintiff  that  the  deed  had  been  made  to  him  and 
that  he  was  retaining  it  in  his  safe  for  plaintiff.  This  statement  was 
false,  as  the  deed  was  made  to  the  wife  of  §.  Alfred,  who  was  acting 
in  collusion  with  her  husband  and  knew  all  the  facts,  and  received  it 
either  to  defraud  the  plaintiff  or  charged  with  carrying  out  the  trust. 
Relying  upon  the  fact  that  the  deed  was  in  his  name,  the  plaintiff 
agreed  with  S.  Alfred  that  he  might  cut  from  the  farm  the  growing 
timber  thereon  if  he  would  build  a  new  barn  upon  the  premises,  fix 
the  fences,  and  repair  the  place,  which  he  was  doing  at  the  time  of 
his  death,  and  the  work  was  continued  by  the  defendant,  his  widow, 
thereafter.  The  defendant  recently  sold  the  farm  to  a  purchaser  in 
good  faith,  when  she  ascertained  that  the  plaintiff  was  about  to  bring 
an  action  to  impress  a  trust  thereon,  and  by  her  fraudulent  acts  plain- 
tiff has  been  damaged  $4,000.  These  allegations  being  admitted,  the 
plaintiff  is  entitled  to  some  relief. 

The  facts  show  that  as  against  the  defendant  the  plaintiff  was  the 
equitable  owner  of  the  farm,  to  her  knowledge,  and  that  she  recently 
conveyed  the  farm  to  a  purchaser  in  good  faith  for  the  purpose  of 
depriving  him  of  his  rights  therein.  The  fact  that  the  deeds  were  re- 
corded gave  them  no  additional  force  as  against  the  plaintiff.  A  re- 
corded deed,  under  the  recording  act,  is  constructive  notice  to  subse- 
quent purchasers  and  incumbrancers.  It  is  no  notice  to  the  owner  in 
possession,  who  does  not  claim  title  through  any  party  to  the  deed. 
There  is  nothing  in  the  complaint  to  indicate  that  the  plaintiff  had 
knowledge  that  the  deed  was  not  in  his  name  as  agreed  until  the  de- 
fendant sold  the  farm. 

[2]  The  statute  of  limitations  must  be  raised  by  answer.  In  the 
complaint  the  plaintiff  need  not  anticipate  the  plea  of  the  statute,  and 
need  not  state  facts  or  circumstances  which  may  avoid  the  effect  of  the 
plea,  if  made. 

[3,  4]  Affirmative  matters  alleged  in  the  answer,  not  as  a  counter- 
claim, are  deemed  controverled.  Upon  an  application  by  defendant 
for  judgment  upon  the  pleadings,  the  facts  stated  in  the  complaint  are 
deemed  to  be  true,  and  affirmative  defenses  set  up  in  the  answer, 
otherwise  than  as  a  counterclaim,  cannot  aid  him. 

[6,  8]  In  any  event,  taken  in  its  most  favorable  aspect  to  the  plead- 
er, the  inference  is  present  that  the  plaintiff  had  no  knowledge  that 
the  deed  stood  in  the  name'  of  the  defendant  until  she  was  about  to 
sell  the  farm.  The  complaint  shows  facts  tending  to  show  that  the 
plaintiff  could  have  impressed  a  trust  upon  the  farm  in  the  hands  of 
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the  defendant,  but  that  by  her  recent  action  in  selling  it  to  a  purchas- 
er in  good  faith  he  is  precluded  from  resorting  to  the  land  but  seeks 
to  follow  its  proceeds.  The  action  is  equitable  in  its  nature,  and  the 
mere  fact  that  the  complaint  demands  a  money  judgment  under  the 
circumstances  does  not  change  the  nature  of  the  cause  of  action.  Mur- 
tha  V.  Curley,  90  N.  Y.  372,  is  direct  authority  upon  this  question.  As 
was  said  in  Valentine  v.  Richardt,  126  N.  Y.  272,  27  N.  E.  255,  under 
quite  similar  circumstances,  the  plaintiff  is  asking  the  money  compen- 
sation, "not  as  damages,  but  as  a  substitute  for  the  land  itself."  The 
case,  therefore,  falls  within  subdivision  5  of  section  382  of  the  Code  of 
CWil  Procedure,  and  the  statute  of  limitations  does  not  begin  to  run 
until  the  discovery  by  the  plaintiff  of  the  facts  constituting  the  fraud. 
Lightfoot  V.  Davis,  198  N.  Y.  261,  91  N.  E.  582,  29  L.  R.  A.  (N.  S.) 
119,  139  Am.  St.  Rep.  817,  19  Ann.  Cas.  747. 

We  are  not  considering  the  probability  of  the  plaintiff's  recovery. 
We  only  hold  that  in  the  manner  in  which  the  case  was  presented  to 
the  court,  the  allegations  of  the  complaint  being  admitted,  the  plain- 
tiff is  entitled  to  relief. 

The  judgment  should  therefore  be  reversed,  and  a  new  trial  granted, 
with  costs  to  the  appellant  to  abide  the  event.    All  concur,  except 

WOODWARD,  J,  (dissenting).  This  is  an  action  to  collect  dam- 
ages alleged  to  have  been  sustained'  by  the  plaintiff  through  an  al- 
leged fraudulent  disposition  of  real  estate  on  the  part  of  the  defend- 
ant, which  real  estate  the  plaintiff  claimed  to  own  in  equity.  The  action 
in  form  is  entirely  legal.  The  demand  for  relief  is  for  a  judg- 
ment for  $4,000  damages,  which  are  alleged  to  have  been  the  value 
of  the  real  estate  in  question,  which  has  been  sold  to  a  third  person, 
who  was  ignorant  of  the  alleged  equities  of  the  plaintiff.  Upon  a 
motion  by  me  defendant  for  a  judgment  upon  the  pleadings  the  learn- 
ed trial  court  granted  the  motion,  and  the  plaintiff  appeals  from  the 
judgment. 

The  complaint  alleges  that  the  plaintiff,  in  1871,  purchased  the  prem- 
ises in  question,  and  that  in  1888,  in  company  with  his  wife,  he  trans- 
ferred the  property  to  the  plaintiff's  father,  upon  the  promise  of  the 
father  to  reconvey  the  premises  to  the  plaintiff  upon  demand;  that 
subsequently  the  plaintiff's  brother,  S.  Alfred  Seely,  induced  the  plain- 
tiff's father  to  convey  the  premises  to  the  said  S.  Alfred  Seely  and 
Seymour  Seely  upon  the  consideration  that  the  two  latter  would  recon- 
vey the  premises  to  the  plaintiff  when  his  financial  affairs  should  be 
straightened  out,  and  that  the  deed  of  the  father  was  duly  recorded 
in  the  year  1888 ;  that  thereafter  the  said  Seymour  Seely  and  wife  quit- 
claimed the  undivided  one-half  of  said  premises  to  the  said  S.  Alfred 
Seely,  and  that  such  deed  was  duly  recorded ;  that  the  plaintiff,  who 
continued  to  occupy  and  work  the  farm,  negotiated  an  exchange  of  the 
premises  for  a  farm  in  Tioga  county,  and  that  on  the  13th  day  of 
March,  1890,  the  trade  was  consiunmated ;  that  at  this  time  the  plain- 
tiff learned  of  the  transfer  of  the  legal  title  to  S.  Alfred  Seely,  and 
that  an  arrangement  was  entered  into  by  which  the  said  S.  Alfred 
Seely  agreed  to  give  a  deed  of  the  premises  to  the  owner  of  the  farm 
in  Tioga  county,  and  to  have  a  deed  of  the  Tioga  county  farm  made 
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out  to  the  plaintiff,  and  that  the  said  S.  Alfred  Seely  subsequently 
reported  to  the  plaintiff  that  such  a  deed  had  been  made  and  deliv- 
ered, but  that  the  said  S.  Alfred  Seely  was  holding  the  same  in  his 
safe  for  the  plaintiff,  and  that  at  last  he  had  completed  his  contract 
with  plaintiff's  father  to  restore  the  property.  The  plaintiff  then  al- 
leges that  this  statement  was  false  and  untrue,  to  the  knowledge  of 
the  said  S.  Alfred  Seely,  and  that,  on  the  contrary,  the  deed  to  the  Tioga 
county  farm  was  taken  in  the  name  af  S.  Alfred  Seely's  wife,  the  de- 
fendant in  this  action,  and  that  the  plaintiff  paid  the  consideration  for 
said  deed  by  the  transference  of  his  equitable  interest  in  the  original 
premises,  the  defendant  paying  no  consideration.  The  plaintiff  fur- 
ther alleges  that,  relying  upon  3ie  statements  of  his  brother,  S.  Alfred 
Seely,  that  the  deed  stood  in  the  plaintiff's  name,  he  entered  into  a  ver- 
bal contract  by  the  terms  of  which  S.  Alfred  Seely  was  to  construct 
a  bam  and  make  other  repairs  in  the  premises  in  Tioga  county  in  con- 
sideration of  being  permitted  to  take  the  timber  from  the  Tioga  farm, 
and  that  the  said  S.  Alfred  Seely  took  such  timber  during  his  life- 
time, and  that  the  widow,  as  executrix,  continued  to  cut  and  remove 
the  same  after  the  death  of  the  said  S.  Alfred  Seely,  and  that  these 
transactions  all  took  place  to  the  knowledge  of.  the  defendant,  and 
that  she  took  the  title  to  said  premises  for  the  purpose  of  defrauding 
the  plaintiff.  Further,  it  is  allied  that  the  defendant,  on  learning  of 
the  plaintiff's  intention  of  bringing  an  action  to  impress  a  lien  upon  the 
premises,  sold  the  same  to  an  innocent  purchaser,  and  the  plaintiff 
brings  the  present  action  to  recover  the  damages  alleged  to  have  been 
sustained  by  reason  of  this  transaction. 

The  answer  denies  the  most  of  the  material  matters  alleged  in  the 
complaint,  and  by  way  of  affirmative  defenses  sets  up  various  statutes 
of  limitation,  the  effect  of  which  the  plaintiff  seeks  to  avoid  upon  the 
theory  that  the  statutes  did  not  commence  to  run  until  his  discovery  of 
the  alleged  frauds  some  two  years  previous  to  the  starting  of  the  action. 
We  are  clearly  of  the  opinion  that  the  facts  set  forth  by  the  complaint, 
if  fully  established,  would  not  help  the  plaintiff  to  a  recovery.  The 
plaintiff  admits  that  he  discovered  the  first  alleged  breach  of  trust  on 
the  part  of  his  father  as  early  as  1890,  and  the  complaint  shows  that 
the  deed  by  which  this  alleged  breach  of  trust  was  consummated  was 
recorded  on  the  25th  day  of  August,  1888,  only  about  two  months 
after  the  alleged  creation  of  the  trust.  Here  was  notice  to  the  plaintiff 
that  the  legal  title  was  no  longer  in  the  hands  of  his  father,  and  that 
it  was  vested  in  the  two  brokers,  without  any  record  of  the  alleged 
trust.  Subsequently  one  of  the  brothers  quitclaimed  to  S.  Alfred  See- 
ly, and  this  deed  was  duly  recorded,  so  that  there  was  more  notice. 
Then  the  plaintiff  claims  to  have  negotiated  a  sale  of  the  premises  in 
1890,  and  to  have  had  an  understanding  with  his  brother,  S.  Alfred, 
Seely,  that  the  deed  was  to  be  taken  in  his  name.  He  is  presumed 
to  know  the  law,  and  the  deed,  to  have  afforded  him  protection  in  his 
title,  should  have  been  recorded.  Instead  of  looking  to  his  interests, 
and  seeing  to  it  that  the  deed  was  taken  in  his  name  and  duly  recorded, 
he  asks  a  court  of  law,  23  years  after  the  transaction,  to  hold  that 
he  was  excused  from  kno%ving  of  the  fraud  at  that  time,  and  to  be  en- 
titled to  assert  his  rights  two  years  after  his  alleged  discovery  of  the 
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fraud.  Certainly,  if  there  was  a  breach  of  trust  in  the  conveyance 
from  the  father  to  two  of  his  sons,  the  fraud  upon  this  plaintiff  was 
complete  and  actionable  at  that  time.  The  plaintiff  then  knew  that  his 
rights  had  been  invaded  and  that  his  brothers  were  the  beneficiaries. 
They  occupied  no  fiduciary  relation  toward  him.  They  were  the  le- 
gal owners  of  the  estate,  and  they  were  dealing  with  him  in  open  hos- 
tility, for  they  had,  by  recording  the  conveyances,. given  notice  to  the 
world  of  their  claim  to  title.  With  these  conditions  made  matter  of 
record,  the  plaintiff  claims  to  have  been  deceived  by  his  brother's  al- 
leged statement  that  he  was  holding  the  deed  for  him ;  and,  without 
talking  any  steps  whatever  to  ascertain  the  truth  of  the  statement,  the 
plaintiff  has  permitted  the  title  to  the  Tioga  county  farm  to  remain  in 
the  defendant  for  nearly  a  quarter  of  a  century,  and  now  asks  to  re- 
cover in  an  action  at  law  for  his  alleged  damages.  We  think  there  can 
be  no  fair  question  that  the  action  is  barred  by  the  statute  of  limita- 
tions, and  that  the  complaint  was  properly  dismissed  upon  the  plead- 
ings. 

The  judgment  appealed  from  should  be  affirmed,  with  costs. 


H.  C.  MINER  LITHOGRAPHING  CO.  T.  SANTLBT. 

(Supreme  Court,  Appelate  Term,  First  Department    December  4,  1914.) 

Infants  (§  57*) — Guarantt — Ratification. 

Where  an  Infant  executed  a  written  coptract  of  guaranty,  and  after  he 
became  of  age  wrote  asking  that  an  itemized  biU  be  sent  to  him,  there 
was  no  such  "ratification"  as  to  make  him  liable  upon  the  guaranty. 

[Ed.  Note.— For  other  cases,  see  Infants,  Cent  Dig.  §S  136-148,  151; 
Dec.  Dig.  }  67.*] 

Appeal  from  Municipal  Court,  Borough  of  Manhattan,  First  District. 

Action  by  the  H.  C.  Miner  Lithographing  Company  against  Joseph 
Santley.  From  a  judgment  in  favor  of  plaintiff,  after  trial  before  the 
court  without  a  jury,  defendant  appeals.  Reversed,  and  complaint  dis- 
missed. 

Argued  October  term,  1914,  before  SEABURY,  BIJUR,  and  GO- 
HALAN,  JJ. 

Max  D.  Josephson,  of  New  York  City,  for  appellant. 
Joseph  A.  O'Brien,  of  Brookljm  (James  A.  Sheehan,  of  Brooklyn,  on 
the  brief),  for  respondent., 

SEABURY,  J.  The  plaintiff  sued  the  defendant  upon  a  written 
contract  of  guaranty.  The  defendant  pleaded  infancy.  It  is  conceded 
that  the  defendant  was  an  infant  at  the  time  that  the  contract  was 
made.  The  plaintiff  seeks  to  overcome  this  defense  by  the  claim  that 
after  the  defendant  became  of  ape  he  wrote  the  plaintiff,  asking  that 
an  itemized  bill  be  sent  to  him.  This  act  was  not  such  a  ratification  of 
the  contract  of  guaranty  as  to  render  the  defendant  liable  upon  it. 

*FoT  other  cases  see  same  topic  &  I  ktmbeb  In  Dec.  £  Am.  Digs.  1907  to  date,  fi  Rep'r  Indexes 
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22  Cyc.  604,  and  cases  cited ;  International  Text-Book  Co.  v.  Gjnnelly, 
206  N.  Y.  188,  197,  99  N.  E.  -722,  42  L.  R.  A.  (N.  S.)  1115. 

The  defense  of  infancy  having  been  established,  the  judgment  is  re- 
versed, with  costs,  and  the  complaint  dismissed,  with  costs.   All  concur. 


AJAX  GHIEB  RUBBER  CO.  v.  MARSHALL. 

(Supreme  Court,  Appellate  Term,  First  Department    December  4,  1914.) 

Appeal  and  Ebbob  (J  1175*)  — ^Disposition — Jtjdqmknt  fob  Pabtt. 

Where  the  record  showed  that  plaintiff  established  a  prima  fade  case 
entitling  it  to  recover  $.32  from  defendant,  but  did  not  disclose  any  de- 
fense thereto,  a  judgment  for  defendant  will  be  reversed,  and  a  judgment 
for  that  amount  awarded  to  plaintiff. 

[Ed.  Note. — For  other  cases,  see  Appeal  and  Error,  Cent  Dig.  f$  4573- 
4587;    Dec  Dig.  §  1175.»] 

Appeal  from  Municipal  Court,  Borough  of  Manhattan,  Third  Dis- 
trict. 

Action  by  the  Ajax  Grieb  Rubber  Company  against  Raymond  W. 
Marshall.  From  a  judgment  for  defendant,  and  from  an  order  deny- 
ing plaintiff's  motion  to  vacate  and  set  aside  the  judgment  as  contrary 
to  the  evidence  and  the  law,  plaintiff  appeals.  Reversed,  and  judgment 
awarded  plaintiff. 

Argued  October  term,  1914,  before  SEABURY,  BIJUR,  and  CO- 
HALAN,  JJ. 

Henry  Hoelljes,  of  New  York  City,  for  appellant. 
Harold  C.  Mitchell,  of  New  York  City,  for  respondent 

PER  CURIAM.  While  the  record  in  this  case  is  in  a  confused  con- 
dition, it  does  appear  that  the  plaintiff  established  a  prima  facie  case 
entitling  it  to  recover  $32  from  the  defendant.  A  careful  examination 
of  the  record  has  failed  to  disclose  any  defense  to  the  cause  of  action 
proved  on  behalf  of  the  plaintiff. 

It  follows  that  the  judgment  should  be  reversed,  and  judgment 
awarded  for  the  plaintiff  for  $32  and  the  costs  taxable  in  the  Municipal 
Court,  together  with  the  costs  of  this  appeal. 


HEBBBBD  v.  AMERICAN  SHEET  METAL  LATH  CO.,  Inc. 
(Supreme  Court  Appellate  Term,  First  Department    December  4,  1914.) 

Evidence  T§J  398,  455*)— Pabol — Wbitten  Emplotment  Contbaot. 

In  a  salesman's  action  lor  breach  of  his  written  employment  contract, 
providing  that  his  salary  should  be  $1,800  per  year  for  selling  metal 
lath,  the  average  monthly  sales  of  which  should  be  at  least  5,000  square 
yards,  parol  evidence  was  admissible  to  explain  the  ambiguity  in  con- 
nection with  the  use  of  the  word  "average,"  but  not  to  contradict  the 
unambiguous  stipulation  as  to  the  period  of  hiring. 

[Ed.  Note.— For  other  cases,  see  Evidence,  Cent  Dig.  U  1766-1771,  2104; 
Dec.  Dig.  {§  398,  456.«] 

*For  other  casea  s«a  some  topic  &  i  numbbb  tn  Deo.  &  Am.  Digs.  1907  to  date,  &  Rep'r  Indexei 
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Appeal  from  City  Court  jof  New  York,  Trial  Term. 

Action  by  Harvey  W.  Hebberd  against  the  American  Sheet  Metal 
Lath  Company,  Incorporated.  Verdict  for  plaintiff.  From  denial  of 
motion  to  set  aside  the  verdict  and  for  a  new  trial,  defendant  appeals. 
Reversed,  and  new  trial  ordered. 

Argued  October  term,  1914,  before  SEABURY,  BIJUR,  and  CO- 
HALAN,  JJ. 

Lewis  &  McNamara,  of  Brooklyn  (William  J.  Lewis  and  Daniel  Mc- 
Namara.  Jr.,  both  of  Brooklyn,  of  counsel),  for  appellant. 

Lewis  F.  Glaser,  of  New  York  City,  for  respondent 

COHALAN,  J.  The  action  was  brought  to  recover  damages  al- 
leged to  have  been  sustained  by  the  plaintiff  because  of  a  breach  by 
the  defendant  of  a  written  agreement  of  employment.  The  contract  in 
suit  provided  for  the  employment  of  the  plaintiff  at  a  salary  of  $1,- 
800  per  year.  The  consideration  of  the  services  to  be  rendered  was 
that  the  plaintiff  shouW  sell  metal  lath,  the  averaged  sales  monthly  to 
be  at  least  5,000  square  yards.  Upon  the  trial  the  plaintiff  was  per- 
mitted to  testify  to  conversations  had  with  the  president  of  the  defend- 
ant corporation.  These  alleged  conversations  were  had  prior  to  the 
execution  of  the  contract.  An  examination  of  the  agreement  showed 
that  there  was  no  ambiguity  in  the  terms  of  the  agreement,  so  far  as  a 
definite  period  of  hiring  was  concerned.  It  was  complete  in  i^s  terms. 
The  legal  effect  of  the  contract  was  a  hiring  for  a  year,  and  the  oral 
evidence  introduced  tended  to  contradict  that  legal  effect.  Parol  evi- 
dence is  only  received  where  doubt  arises  from  tlie  face  of  the  instru- 
ment and  from  the  language  used  therein.  However,  evidence  of  this 
character  was  admissible  on  the  provisional  part  of  the  contract.  If 
there  was  ambiguity  therein,  it  related  to  the  word  "average,"  and  on 
the  plaintiff's  own  showing  he  did  not  average  monthly  sales  of  5,000 
square  yards  of  metal  lath.  It  appears  that  he  was  employed  three 
months  under  the  contract,  and  that  his  sales  fell  short  of  what  was 
required  under  the  terms  of  the  agreement,  and  he  was  summarily  dis- 
charged. The  defendant  on  a  new  trial  is  entitled  by  parol  evidence 
to  have  the  compensation  feature  of  the  contract  fully  submitted  to  the 
jury. 

The  judgment  appealed  from  should  be  reversed,  and  a  new  trial 
ordered,  with  costs  to  appellant  to  abide  the  event.    All  concur. 


(88  Misc.  Rep.  28) 

RINDSKOPF  V.  ZIMMER. 
(Snpreme  Court,  Appellate  Term,  First  Department    DeceiDl)er  4,  1914.) 

1.  CoNTBinUTIQN    (§  4*) — COUUON  LIABILITY — PBOMISBORr  NOTE. 

One  joint  maker  of  a  note,  who  pays  the  whole  amount  due,  Is  entitled 
to  contribution  from  the  other  makers. 

[Via.  Note. — For  other  cases,  see  Contribution,  Cent  Dig.  8  3,  4;  Dec. 
Dig.  I  4.*] 

2.  Contribution  ({  6*) — ^Patmert  of  Comvon  Liabiutt — Individttai.  Note. 

In  an  action  where  the  defendant  pleaded  as  a  counterclaim  the  right 

•For  otber  ea<e«  sae  saine  topic  A  i  hcubss  In  Oeo.  &  Am.  Dlgi.  1907  to  date,  &  Rep'r  Indexes 
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to  contribution  from  plaintiff's  assignor  for  one-half  the  amount  of  a  note, 
Jointly  signed  by  defendant  and  plaintiff's  assignor,  and  paid  by  the  de- 
fendant, and  where  It  appeared  that  defendant  had  given  his  individual 
note  for  the  amount  of  the  joint  note,  the  giving  of  that  note  was  not  a 
payment,  so  as  to  entitle  defendant  to  contribution,  unless  It  was  accepted 
as  such ;  and  it  was  therefore  error  to  exclude  evidence  offered  by  the  de- 
fendant that  his  note  was  accepted  as  payment. 

[Ed.  Note.— For  other  cases,  see  Contribution,  Cent.  Dig.  S§  10-12 ;  Dec. 
Dig.  §  6.*] 

Appeal  from  City  Court  of  New  York,  Trial  Term. 

Action  by  Max  Rindskopf  against  Benjamin  Zimmer.  Judgment 
for  plaintiff,  and  defendant  appeals.    Reversed,  and  new  trial  ordered. 

See,  also,  84  Misc.  Rep.  32,  145  N.  Y.  Supp.  984. 

Argued  October  term,  1914,  before  SEABURY,  BIJUR,  and  CO- 
HALAN,  JJ. 

Gallert  &  Heilborn,  of  New  York  City  (David  J.  Gallert  and  Walter 
S.  Heilborn,  both  of  New  York  City,  of  counsel),  for  appellant. 

Myers  &  Goldsmith,  of  New  York  City  (E.|^J.  Myers  and  Gordon 
S.  P.  Kleeberg,  both  of  New  York  City,  of  counsel),  for  respondent. 

SEABURY,  J.  This  case  was  tried  before  the  court  without  a  jury, 
and  judgment  rendered  for  the  plaintiff  and  against  the  defendant 
upon  his  counterclaim.  Plaintiff,  as  assignee,  sues  to  recover  $1,500 
for  the  purchase  price  of  an  automobile  sold  and  delivered  by  plain- 
tiff's assignor  to  defendant.  Defendant  denies  the  assignment,  and 
pleads  a  counterclaim  against  plaintiff,  based  upon  the  contention  that 
plaintiff's  assignor  and  defendant  made  and  delivered  to  Hilder  their 
joint  promissory  note  for  $5,000,  and  that,  to  induce  the  defendant  to 
sign  such  note,  plaintiff's  assignor  agreed  to  indemnify  the  defendant 
to  the  extent  of  one-half  the  amount  defendant  was  required  to  pay 
upon  that  joint  note.  Defendant  claimed  that,  prior  to  the  assignment 
to  plaintiff,  he  paid  the  amount  of  the  note  and  $300  interest.  The  de- 
fendant paid  the  original  note  of  $5,000  by  giving  Hilder,  the  payee, 
his  individual  note  and  $300  interest.  The  assignment  was  fully 
proved.     The  question  in  dispute  arises  upon  the  counterclaim. 

[1,  2]  It  seems  to  be  settled  law  that,  if  the  defendant  paid  the 
whole  amount  of  the  joint  note,  he  is  entitled  to  contribution  against 
the  plaintiff's  assignor.  The  giving  by  the  defendant  of  his  own  note 
was  not  such  a  payment  as  entitled  the  defendant  to  contribution 
by  the  plaintiff's  assignor,  unless  the  note  was  given  in  payment. 
Auerbach  v.  Rogin,  40  Misc.  Rep.  695,  697,  83  N.  Y.  Supp.  154. 
If  the  creditors  received  the  note  of  the  defendant  in  satisfac- 
tion of  the  joint  debt,  the  defendant  is  entitled  to  contribution  from 
the  plaintiff.  Repeated  efforts  were  made  by  the  defendant,  both  by 
questions  asked  and  offers  made,  to  show  that  the  individual  note  of 
the  defendant  was  received  in  payment  of  the  joint  note,  and  that 
when  tlie  individual  note  became  due  it  was  paid  in  full  by  the  de- 
fendant ;  but  the  court  ruled  out  such  offered  testimony.  These  rul- 
ings were  erroneous,  and  require  a  reversal  of  the  judgment. 

Judgment  reversed,  and  new  trial  ordered,  with  costs  to  the  ap- 
pellant to  abide  the  event.    All  concur. 

*E\>r  other  casee  see  sune  topic  &  i  numbbb  In  Dec.  &  Am.  Digt.  190T  to  date,  ft  Rep'r  Indexes 


Digitized  by 


Google 


Sup.  Ct.)  BOSENBEBO  V.  DBLAWABE,  L.  A  W.  B.  OO.  76 

(88  Misc.  Bep.  1) 

BOSBNBBRO  ▼.  DELAWABB3,  Ii.  4  W.  B.  CO. 

(Supreme  CJonrt,  Appellate  Term,  First  Department    December  4,  1914.) 

Cabbiebs  (I  105*) — Careiaqb  or  Goods— Delay — Damages. 

The  measure  of  damages  for  delay  in  the  transportation  of  goods,  con- 
sisting of  ladles'  and  misses'  cloaks,  known  as  seasonable  goods,  was  the 
amount  reasonably  within  the  contemplation  of  the  parties  when  the  con- 
tract of  shipment  was  made,  and  not  damages  based  upon  the  fact,  of 
which  the  carrier  had  no  notice,  that  the  goods  were  seasonable. 

[Ed.  Note.— For  other  cases,  see  Carriers,  Cent.  Dig.  $§  451-458;  Dec. 
Dig.  i  105.»] 

Bijur,  J.,  dissenting. 
Appeal  from  Municipal  Court,  Borough  of  Manhattan,  Fifth  Dis- 

Action  by  Adolph  Rosenberg  against  the  Delaware,  Lackawanna  & 
Western  Railroad  Company.  From  a  judgment  for  plamtiff,  defend- 
ant appeals.    Reversed,  and  new  trial  ordered.  „,„,„        ^  -,^ 

Argiied  October  term,  1914,  before  SEABURY,  BIJUR,  and  CO- 
HALAN,  JJ. 

Douglas  Swift,  of  New  York  City,  for  appellant. 

M.  Harold  Hochdorf,  of  New  York  City,  for  respondent. 

PER  CURIAM.  This  action  was  brought  to  recover  damages  caused 
by  defendant  in  delaying  a  shipment  of  goods  belonging  to  the  plain- 
tiff. The  goods  were  delivered  to  the  defendant  in  this  dty,  on  August 
14,  1913,  consigned  to  one  Rubenstein,  at  Hannibal,  Mo.  They  were 
transported  by  defendant  and  its  connecting  carriers,  and  tendered  to 
the  consignee  on  November  20,  1913.  The  shipment  was  refused  by 
him.  It  is  conceded  that  a  reasonable  time  for  the  transportation  of 
a  shipment  of  this  character,  in  the  ordinary  course  of  events,  is  six 
days.  The  delay  between  August  14  and  November  20,  1913,  and  the 
defendant's  responsibility  for  that  delay  is  admitted. 

The  only  question  in  the  case  is  the  measure  of  damages  which  the 
plaintiff  was  entitled  to  recover  by  reason  of  such  delay.  The  proof 
showed  that  the  goods  consisted  of  ladies'  and  misses'  cloaks  and  are 
what  is  known  as  "seasonable"  goods.  The  plaintiff  is  entitled  to  re- 
cover only  such  damages  as  were  reasonably  within  the  contemplation 
of  the  parties  when  the  contract  of  shipment  was  made.  The  damages 
allowed  by  the  court  below  were  based  wholly  upon  the  fact  that  the 
goods  were  seasonable,  and  there  was  no  proof  that  the  defendant  had 
notice  of  this  fact,  nor  was  there  any  testimony  given  from  which  the 
defendant  could  be  charged  with  such  knowledge.  The  bill  of  lading 
simply  described  the  goods  as  "1  case  elks."  Under  the  decision  in  the 
case  of  Wolfe  v.  Weir,  61  Misc.  Rep.  S7,  112  N.  Y.  Supp.  1078,  and 
Lichtenstein  v.  Fargo,  66  Misc.  Rep.  149,  121  N.  Y.  Supp.  327,  the 
judgment  must  be  reversed. 

Judgment  reversed,  and  new  trial  ordered,  with  costs  to  the  appel- 
lant to  abide  the  event. 

BIJUR,  J.,  dissents. 
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ae4  App.  Dlv.  548) 

ONEONTA  LIGHT  &  POWER  CO.  v.  SOHWABZBNBACH  et  aL 

(No.  24fr-88.) 

(Supreme  Court,  Appellate  Division,  Third  Department.    November  25,  1914.) 

1.  Statutes  (|  112*) — ^Tituss  and  Subjects  of  Acts. 

Laws  1898,  c.  234,  the  title  of  which  recites  that  it  is  "An  act  to  In- 
corporate the  Electric  Water  Power  Company  of  Oneonta,"  provides  that 
such  corporation  may  construct  and  operate  all  necessary  dams,  reser- 
voirs, etc.,  for  the  proper  use  of  the  water  of  a  river  in  the  development 
of  hydraulic  and  electrical  power,  and  for  generating  electricity  for  heat- 
ing, lighting,  and  other  purposes,  and  acquire  lands  necessary  for  carry- 
ing into  effect  its  powers,  and  accumulate  and  store  water,  and  sell,  lease, 
etc.,  power  developed  from  such  water,  and  dispose  of  the  electricity  gen- 
erated by  such  power,  that  it  may  acquire  lands  by  condemnation,  and 
that  it  shall  possess  all  the  powers  and  be  subject  to  the  same  liabilities 
as  a  corporation  organized  under  the  general  law^  of  the  state.  Held,  that 
such  act  does  not  violate  Const,  art  3,  §  1ft,  providing  that  no  private  or 
local  bill  shall  embrace  more  than  one  subject,  and  that  shall  be  expressed 
in  the  title,  as  the  title  indicates  the  necessity  for  a  franchise  to  operate 
a  water  power,  and  it  would  be  assumed  from  the  title  that  the  purposes 
and  powers  of  the  corporation  would  be  specified,  while  no  person  read- 
ing the  bill  with  the  title  in  mind  would  be  surprised  by  the  provision  au- 
thorizing the  acquisition  of  land  by  condemnation. 

[Kd.  Note.— For  other  cases,  see  Statutes,  Cent.  Dig.  i  140^ ;  Dec.  Dig. 
8  112.*] 

2.  Eminent  Domain  (§  10") — Electric  Light  Companies — Statutobt  Pbovi- 

SIONS. 

Transportation  Corporations  Law  (Consol.  Laws,  c.  63)  g  61,  providing 
that  any  electric  light  company  in  any  town  or  village,  having  a  contract 
with  any  town  or  Incorporated  village  for  the  lighting  of  streets,  etc.,  in 
any  town  or  village,  shall  have  the  right  to  acquire  real  estate  neces.sary 
for  the  purposes  of  Its  incorporation,  or  to  acquire  a  right  of  way  through 
any  property  in  the  same  manner  as  waterworks  companies  under  the 
general  condemnation  law  of  the  state,  is  applicable  only  to  towns  and 
villages,  and  not  to  cities. 

[Ed.  Note. — For  other  cases,  see  Eminent  Domain,  Cent.  Dig.  H  35-48; 
Dec.  Dig.  §  10.*] 

3.  Statutes  (§  79*)  —  Local  ob  Speciai-  Bills  —  Constitutional  Restbic- 

TIONS. 

Laws  1898,  c.  234,  Incorporating  an  electric  water  power  company,  does 
not  violate  Const,  art.  8,  §  18,  providing  that  the  Legislature  shall  not  pass 
a  private  or  local  bill  in  any  of  the  cases  therein  specified. 

[Ed.  Note.— For  other  cases,  see  Statutes,  Cent  Dig.  H  84,  85 ;  Dea  Dig 
S  T9.»] 

4.  Constitutional  Law  (g  70*) — Statutes — ^Detebhination  op  Validitt — 

Judicial  Authobitt. 

Under  Const  art.  8,  §  1,  providing  that  corporations  shall  not  be  created 
by  special  act  except  for  municipal  purposes,  and  in  cases  where,  In  the 
judgment  of  the  Legislature,  the  objects  of  the  corporation  cannot  be  at- 
tained under  general  laws,  whether  a  special  act  is  necessary  rests  wholly 
in  the  legislative  discretion,  and  is  not  subject  to  Judicial  review. 

[Ed.  Note. — ^Por  other  cases,  see  Constitutional  Law,  Cent  Dig.  §§  129- 
132,  137;   Dec.  Dig.  S  70.*] 

6.  Emi.vent  Domain  (|  35*) — "Public  Use" — Electbio  Poweb  ob  Light. 

Where  a  corporation  had  contracted  with  a  city  to  furnish  electric 
light  for  the  streets  and  other  public  places  and  buildings  of  the  city,  to 
furnish  light  and  power  to  applicants  within  the  city  upon  reasonable  no- 
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Uce  and  at  a  reasonaJble  price,  and  to  provide  a  duplicate  system  against 
emergencies,  land  oTerflowed  by  Its  dams,  maintained  for  the  purpose  of 
carrying  out  such  contract  and  fnmlshing  such  light  and  power,  was 
taken  for  a  "public  use." 

[Ed.  Note. — For  other  cases,  see  Eminent  Domain,  Cent  Dig.  g  80; 
Dec.  Dig.  §  35.* 

For  other  definitions,  see  Words  and  Phrases,  First  and  Second  Series, 
PubUc  Use.] 

«.  EwixEifT  Domain  (§  14*) — Public  Use — Pbivate  Bbnettt. 

Where  the  Intended  nse  of  an  Improvement,  sought  to  be  accomplished 
through  an  exercise  of  the  right  of  eminent  domain,  Is  not  restricted  to 
private  parties  or  private  Interests,  but  is  open  to  the  whole  public.  It  is 
no  objection  to  the  act  authorizing  It  that  It  will  benefit  one  person  or 
class  of  persons  more  than  others,  or  that  it  originated  in  private  In- 
terests and  was  intended  in  some  degree  to  subserve  private  purposes. 

[Ed.  Note. — For  other  cases,  see  Eminent  Domain,  Cent.  Dig.  §  54 ;  Dec. 
Dig.  I  14.*] 

7.  Emisent  Dokain  (J  56*) — "Necessitt"  of  Appbopbiatioh. 

The  "necessity"  for  land  sought  to  be  condemned  by  an  electric  light 
and  power  company,  which  will  justify  its  condemnation,  need  not  be  an 
absolute  necessity,  but  only  a  reasonable  necessity  of  the  corporation  in 
the  discharge  of  its  duty  to  the  public. 

[Ed.  Note. — For  other  cases,  see  Eminent  Domain,  Cent  Dig.  M  147- 
leO;  Dec.  Dig.  S  6e.» 

For  otlier  definitions,  see  Words  and  Phrases,  First  and  Second  Series, 
Necessity.] 

8.  Eminent  Dokain  (J  266*) — Costs — OrFEHS  bt  Condemning  Pabty. 

Code  Civ.  Proc  {  3372,  providing,  relative  to  condemnation  proceedings, 
that  where  the  owner  is  a  resident,  and  not  under  legal  disability  to  con- 
vey real  property,  plaintiff  may  make  a  written  offer  to  purchase  the 
property  at  a  specified  price,  and  that  If  the  offer  is  not  accepted,  and 
the  compensation  awarded  by  the  commissioners  does  not  exceed  the 
amount  of  the  offer,  with  Interest,  no  costs  shall  be  allowed,  did  not  ap- 
ply where  the  owners  were  nonresidents  of  the  state ;  and  the  costs  were 
In  the  discretion  of  the  court,  under  section  3240,  providing  that  costs  in 
a  special  proceeding,  when  not  specially  regulated,  may  be  awarded  to 
any  party,  in  the  discretion  of  the  court  at  the  rates  allowed  for  similar 
serrlces  in  an  action, 

[Ed.  Note. — For  other  cases,  see  Eminent  Domain,  Cent.  Dig.  H  400, 
690-693;   Dec  Dig.  {  266.*] 

9.  Eminent  Domaih  (J  265*)— Costs — Offebs  bt  Condemning  Pabtt— Just 

Compensation. 

A  corporation,  not  authorized  to  exercise  the  right  of  eminent  domain, 
made  an  offer  to  purchase  the  land  for  a  price  exceeding  the  award  in  a 
subsequent  proceeding,  brought  after  a  merger  of  such  corporation  with 
a  corporation  authorized  to  exercise  such  power.  The  offer  was  appar- 
ently not  recognized  by  either  party  as  a  continuing  offer,  and  no  offer 
was  apparently  made  In  the  subsequent  proceeding ;  it  being  conceded  by 
both  parties  that  an  efFort  to  agree  upon  the  value  of  the  land  had  been 
made,  tmt  that  they  bad  been  unable  to  agree.  Th«  only  witness  for 
plaintiff  as  to  the  value  of  the  land  placed  Its  value  at  $25,  while  the 
commissioners  awarded  $325.  Held,  that  the  Special  Term  did  not  err 
Id  imposing  costs  upon  plaintiff,  as,  under  Const  art.  1,  {  6,  requiring  that 
private  property  shall  not  be  taken  for  public  purposes,  except  upon  pay- 
ment of  "Just  compensation,"  the  party  whose  property  Is  taken  by  con- 
demnation should  ordinarily  recover  the  necessary  expenses  incurred  in 
fixing  Its  value. 

[Ed.  Note. — For  other  cases,  see  Eminent  Domain,  Cent  Dig.  §§  400, 
690-693;   Dec.  Dig,  t  265.*] 
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10.  Eminent  Domain  (f  265*) — Costs — Bvidbnob — BtrBDBW  or  Pboof. 

In  a  coDdemnatloD  proceeding,  If  plaintiff  intended  to  ask  an  exemption 
from  costs  by  reason  of  an  offer  to  purchase  tlie  land  for  more  than  the 
award,  or  to  haye  defendants  charged  with  costs  by  reason  thereof,  it 
was  incumbent  upon  it,  on  a  motion  to  confirm  the  report  of  tlie  com- 
missioners, to  prove  such  offer. 

[Ed.  Note. — For  other  cases,  see  Eminent  Domain,  Coit  Dig.  8f  400, 
690-693;    Dec.  Dig.  i  265.*] 

Appeal  from  Trial  Term,  Otsego  County. 

Condemnation  proceeding  by  tiie  Oneonta  Light  &  Power  Company 
against  Arthur  Schwarzenbach  and  others.  From  a  final  order  con- 
firming the  report  of  commissioners  of  appraisal,  defendants  appeal, 
with  notice  of  intention  to  bring  up  for  review  the  interlocutory  judg- 
ment; and  from  so  much  of  such  order  as  awards  costs  to  defend- 
ants, plaintiff  appeals.    Affirmed. 

Argued  before  SMITH,  P.  J.,  and  KELLOGG,  LYON,  HOW- 
ARD, and  WOODWARD,  JJ. 

Thompson  &  Van  Woert,  of  Oneonta,  for  plaintiff. 
Alva  Seybolt,  of  Oneonta,  for  defendants. 

LYON,  J.  This  proceeding  was  instituted  by  the  plaintiff,  which  is 
the  owner  of  and  engaged  in  operating  an  electric  plant  by  both  water 
and  steam  power,  situate  in  the  town  of  Oneonta,  Otsego  county,  N.  Y., 
to  condemn  the  right  to  overflow  3.87  acres  of  land,  a  portion  of  which 
is  now  covered  by  the  water  of  plaintiff's  dam.  The  final  order  appeal- 
ed from  by  the  defendant  confirmed  the  report  of  commissioners  ap- 
pointed to  ascertain  the  compensation  to  be  made  therefor  to  the  de- 
fendants Schwarzenbach,  who  are  the  owners  thereof,  but  awarded  the 
costs  of  the  proceeding  to  said  defendants,  who  reside  in  the  state  of 
New  Jersey ;  the  defendant  Haines  being  the  tenant  of  the  property 
and  residing  within  this  state. 

[  1  ]  The  defendants  place  their  main  reliance  for  success  upon  this 
appeal  upon  the  claim  that  chapter  234  of  the  Laws  of  1898,  entitled 
"An  act  to  incorporate  the  Electric  Water  Power  Company  of  One- 
onta, Otsego  County,"  with  which  company  the  plaintiff  was  merged 
in  September,  1911,  confers  no  right  of  condemnation,  for  the  reason 
that  the  act  contravenes  section  16  of  article  3  of  the  state  Constitu- 
tion which  provides  that  no  private  or  local  bill,  which  may  be  passed 
by  the  Legislature,  shall  embrace  more  than  one  subject,  and  that  that 
shall  be  expressed  in  its  title,  and  also  contravenes  section  18  of  that 
article,  which  provides  that  the  Legislature  shall  not  pass  a  private  or 
local  bill  in  any  of  the  cases  enumerated  in  that  section.  The  act  above 
referred  to,  which  is  concededly  a  private  or  local  bill,  provides  in  part 
as  follows: 

"Sec.  2.  Such  corporation  may  construct,  maintain  and  operate  upon  the 
Susquehanna  river,  at  any  and  all  points  within  the  town  of  Oneonta, 
•  •  *  all  necessary  dams,  reservoirs,  »  •  •  canals  and  other  appli- 
ances, for  the  proper  use  of  the  water  of  such  river  in  the  development  of 
hydrauUc  and  electrical  power  and  for  generating  electricity  for  heating,  light- 
ing and  other  purposes.  Such  corporation  may  acquire  lands  necessary  for 
carrying  into  effect  the  powers  granted  by  this  act;    *    •    *    may  accumu- 
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late  and  store  water  from  such  Suoqnehaima  river  and  sell,  lease,  fumlsb  and 
operate  power  developed  from  the  flow  or  storage  of  such  water ;  may  dis- 
pose of  the  electricity  generated  by  such  power  for  heating,  lighting  and  other 
purposes  to  any  municipality,  corporation,  association  or  person,  anS  shall 
have  all  the  powers  of  a  corporation  organized  under  the  transportation  cor- 
porations law  In  the  state  In  respect  to  the  furnishing  of  electricity  to  mu- 
nldpalitlea  and  the  inhabitants  thereof.     •    •     • 

"Sea  4.  Such  corporation  may  acquire  lands  by  condemnation  In  the  man- 
ner provided  by  the  condemnation  law  of  the  state  for  any  of  the  purposes 
herein  specified.    •    »     • 

"Sec.  5.  Such  corporation  shall  possess  all  the  powers  and  be  subject  to 
the  same  .liabilities  as  a  corporation  organized  under  the  general  law  of  this 
state." 

As  bearing  upon  the  claim  of  the  defendant  that  the  act  in  question 
is  violative  of  section  16  of  article  3,  the  following  decisions  are  in 
point. 

In  matter  of  Application  of  Mayor,  etc.,  of  the  City  of  New  York, 
99  N.  Y.  569,  577,  2  N.  B.  642, 643,  the  court  said : 

"Where  one,  reading  a  proposed  bill  with  the  title  in  his  mind,  comes  upon 
provisions  which  take  him  by  surprise,  which  he  could  not  reasonably  have 
anticipated,  and  so  both  citizen  and  legislator  are  misled  and  thrown  off  their 
guard,  it  is  our  duty  to  declare  the  condemnation  of  the  fundamental  law." 

In  Astor  v.  Arcade  Railway  Co.,  113  N.  Y.  93,  109, 20  N.  E.  594,  598 
(2  L.  R.  A.  789),  the  court  said: 

"When  the  subject  is  expressed,  all  matters  fairly  and  reasonably  connected 
with  it,  and  all  measures  which  wUl  or  may  facilitate  its  accomplish- 
ment,  are  proper  to  be  incorporated  in  the  act,  and  are  germane  to  the  title. 
The  title  must  be  such,  at  least,  as  fairly  to  suggest  or  give  a  clue  to  the  sub- 
ject dealt  with  In  the  act,  and,  unless  it  comes  up  to  this  standard,  it  falls 
below  the  constitutional  requirement" 

In  Economic  P.  &  C.  Co.  v.  City  of  Buffalo,  195  N.  Y.  286,  88  N. 
E.  389,  Judge  Chase  collated  the  various  holdings  of  the  Court  of  Ap- 
peals upon  this  subject  and  said: 

"When  a  special  franchise  is  given  in  a  private  act  to  incorporate  a  com- 
pany, it  can  only  be  sustained  because  such  special  franchise  is  a  necessity  in- 
cident to  the  corporation  formed.  The  name  of  the  corporation  included  in 
the  title  may  clearly  indicate  the  necessity  for  a  special  franchise  from  some 
source.  •  •  •  The  serious  question  presented  by  the  defendants  is  whether 
the  title  fairly  expresses  to  the  legislators  and  the  public  the  subject  of  the  act, 
or  whether  it  is  deceptive,  misleading,  and  consequently  violative  of  the  Con- 
stitution, even  if  it  could  be  sustained  if  it  had  been  given  a  more  comprehen- 
sive  tia&" 

In  People  ex  rel.  Olin  v.  Hennessy,  206  N.  Y.  33,  99  N.  E.  87,  the 
decision  of  the  court  is  well  expressed  in  the  head  note  as  follows : 

"An  act  may  include  such  provisions  as  are  Incidental  to  its  main  purpose 
and  subject,  as  expressed  in  the  title  of  the  act,  unless  such  iocidental  pro- 
visions are  so  foreign  to  Its  main  purpose  and  subject  as  to  mislead  and  de- 
ceive, or  tend  to  mislead  and  deceive,  the  members  of  the  JiCglslature  or  the 
pnblic.  A  provision  for  the  abolition,  discontinuance,  and  avoidance  of  gt^de 
croeslngs  includes,  among  other  things,  acquiring  property  rights  and  making 
compensation  therefor ;  hence,  the  title  of  the  act  of  1906  [tiaws  1905,  c.  634] 
'An  act  to  amend  chapter  423  of  the  Laws  ot  1908,  entitled  "An  act  to  pro- 
ride  for  the  abolition,  discontinuance  and  avoidance  of  certain  grade  crossings 
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In  the  city  of  New  Tork," '  Is  not  In  conflict  with  section  16  of  artdle  3  of 
the  Constitution  relative  to  the  title  of  private  or  local  bills." 

It  cannot  be  held,  as  contended  by  the  defendant,  that  the  title  of  the 
act  in  question  must  be  construed  as  expressing  the  purpose  simply 
to  "incorporate"  the  water  power  company.  The  title  indicated  the 
necessity  for  a  franchise  to  acquire  and  operate  a  water  power.  It 
would  certainly  be  assumed  that  there  would  be  expressed  in  the  act, 
in  conformity  with  the  statute,  the  purposes  for  which  the  corpora- 
tion was  created,  and  that  its  powers  would  also  be  specified.  In  Free- 
man V.  Panama  R.  R.  Co.,  7  Hun,  122,  the  title  of  the  act  was  siniply 
"An  act  to  incorporate  the  Panama  Railroad  Company,"  and  one  of 
the  objects  expressed  in  the  act  of  incorporation  was  "purchasing  and 
navigating  such  steam  and  sailing  vessels  *  *  *  as  may  be  proper 
and  convenient  to  be  used  in  connection  with  such  road."  The  court 
held  that  it  was  not  required,  by  section  16  of  article  3  of  the  Consti- 
tution, that  the  title  of  an  act  "incorporating"  a  company  should  set 
forth  all  the  powers  of  the  company ;  that  so  long  as  the  objects  of  the 
corporation  were  limited  by  the  act  to  one  body  corporate,  they  con- 
stituted, in  mass,  the  single  subject  which  the  act  must  contain ;  and 
the  court  construed  the  title  as  not  simply  relating  to  incorporating 
the  company,  but  to  the  construction  of  a  railroad,  and  held  that  the 
power  of  purchasing  and  navigating  vessels  was  conferable  in  con- 
junction with  the  power  to  construct  a  railroad. 

In  Harris  v.  Supervisors  of  Niagara  County,  33  Hun,  279,  286,  it 
was  said  in  reference  to  the  effect  of  section  16,  article  3 : 

"The  title  should  have  a  fair  and  reasonable  Interpretation,  not  an  unneces- 
sarily restricted  one.  It  Is  not  Important  that  It  might  have  been  more  ex- 
plicit than  it  is.  It  Is  only  necessary  that  the  general  subject  of  the  act  be 
expressed  In  the  title.  The  details  may  constitute  its  provisions,  and  whatever 
legitimately  comes  within  the  general  purpose  appearing  In  its  title  is  per- 
missible." 

In  re  Malone  Waterworks  Co.,  15  N.  Y.  Supp.  649,  the  act  was  en- 
titled "An  act  to  incorporate  the  Malone  Waterworks  Company,"  and 
provided  for  acquiring  necessary  rights  by  condemnation.  The  court 
held  that  the  act  did  not  violate  section  16  of  article  3 ;  that  the  cre- 
ation of  the  waterworks  company  was  the  subject  of  the  act,  and  its 
general  purpose;  that  all  measures  which  would  or  might  facilitate 
its  accomplishment  were  proper  to  be  incorporated  in  the  act  and  were 
germane  to  the  title ;  and  that  all  matters  contained  in  the  act  referred 
to  that  company,  and  in  a  greater  or  less  degree  tended  to  aid  in  car- 
rying out  the  objects  of  its  incorporation. 

It  can  hardly  be  claimed  that  as  to  the  act  in  question  the  right  to 
condemn  lands  for  the  purpose  of  a  dam  was  so  foreign  to  the  main 
purpose  and  subject  of  the  act,  as  expressed  in  it  its  title,  as  to  tend 
to  mislead  and  deceive,  or  that  a  person  reading  the  proposed  bill 
with  the  title  in  mind  would  be  surprised  upon  coming  upon  a  provision 
permitting  the  taking  of  condemnation  proceedings  in  order  to  acquire 
necessary  lands  for  the  purpose  of  the  act.  That  the  electric  water 
power  company  was  to  operate  by  water  power  was  definitely  indicated 
by  the  title ;  that  it  could  possess  no  water  power  until  it  could  acquire 
one  subsequent  to  its  incorporation  was  certain.    It  was,  therefore, 
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reasonably  to  be  anticipated  that  there  should  be  contained  in  the  bill 
a  provision  for  acquiring  lands  necessary  for  carrying  into  effect  the 
purpose  for  which  the  company  was  incorporated,  and  that  such  ac- 
tion was  fairly  and  reasonably  connected  with  the  subject  as  expressed 
in  the  title,  and  was  a  measure  which  might  facilitate  its  accomplish- 
ment, and  was  germane  to  its  title,  and  that,  if  necessary,  resort  must 
be  had  to  proceedings  for  condemnation. 

[2-4]  Title  to  the  lands  in  question  could  not  be  acquired  by  the 
plaintiff  under  section  61  of  the  Transportation  Corporations  Law,  as 
that  is  applicable  only  to  towns  and  villages,  and  not  to  cities.  The  act 
in  question  is  not  violative  of  any  of  the  provisions  of  section  18  of  ar- 
ticle 3,  as  claimed  by  the  defendant;  neither  can  the  contention  be 
successfully  made  that  the  act  is  violative  of  section  1  of  article  8  of  the 
Constitution,  which  provides  that  corporations  shall  not  be  created  by 
special  act,  except  for  municipal  purposes,  and  in  cases  where  in  the 
judgment  of  the  Legislature  the  objects  of  the  corporation  cannot  be 
attained  under  general  laws.  Whether  a  special  act  was  necessary  rest- 
ed wholly  in  the  legislative  discretion,  and  is  not  subject  to  judicial 
review.  People  v.  Bowen  et  al.,  21  N.  Y.  517;  Metropolitan  Bank  v. 
Van  Dyck,  27  N.  Y.  400,  448;  Economic  P.  &  C.  Co.  v.  City  of  Buf- 
falo, 195  N.  Y.  286,  299,  88  N.  E.  389. 

[5]  The  defendant  also  contends  that  the  plaintiff  has  failed  to  show 
that  the  lands  sought  to  be  condemned  are  required  for  a  public  use,  or 
that  necessity  for  its  acquisition  for  such  use  existed.  In  February, 
1909,  the  plaintiff  entered  into  a  contract  with  the  city  of  Oneonta. 
which  at  the  time  of  instituting  these  proceedings  and  at  the  time  of  the 
trial  the  plaintiff  was  carrying  out,  to  furnish  to  said  city  for  five  years 
from  March  1,  1909,  at  least  100  regular  commercial  standard  2,000 
nominal  candle  power  arc  lamps  to  be  located  on  the  streets  or  other 
public  places  of  the  city  and  to  burn  continuously  every  night;  also 
to  light  the  municipal  and  other  public  buildings  of  the  city  with  a 
current  day  and  night ;  also  to  maintain  and  operate  a  day  and  night 
incandescent  lighting  circuit  to  all  applicants  within  the  city  limits; 
also  to  be  prepared  to  supply  unlimited  power  service  to  all  applicants 
upon  reasonable  notice  and  at  a  reasonable  price — the  plaintiff  agree- 
ing to  maintain  steam  and  water  power,  thus  providing  a  duplicate  sys- 
tem against  emergencies.  The  rights  acquired  by  the  plaintiff  were  for 
public  use.  As  was  said  in  the  case  of  Pocantico  Waterworks  Co.  v. 
Bird,  130  N.  Y.  249,  258,  29  N.  E.  246,  248: 

"Tbe  term  'public  use,'  as  used  In  connection  with  the  right  of  eminent  do- 
main, is  not  easily  defined.  The  Legislature  has  no  power  to  take  the  prop- 
erty of  one  Indivldnal  and  pass  it  over  to  another,  unless  the  use  to  which  it 
is  to  be  applied  Is  for  the  public  benefit.  The  question  of  public  use  is  a  Ju- 
dicial one,  and  mus,t  be  determined  by  tbe  courts.  It  is  not  affected  by  the 
agency  employed,  foi:  it  may  be  vested  In  private  persons,  who  may  be  actuated 
solely  by  motives  of  private  gain,  If  the  use  to  be  made  thereof  Is  for  the 
benefit  of  the  public.  It  has  consequently  been  held  that  railroads,  canals, 
turnpikes,  ferries,  sewers,  and  gas  and  water  companies  are  for  a  public  use, 
and  the  Legislature  may  give  them  tbe  right  to  take  the  real  estate  necessary 
for  their  use  under  the  right  of  eminent  domain.  It  is  doubtless  true  that  in 
order  to  make  the  use  public  a  duty  must  devolve  upon  the  persons  or  cor- 
poration holding  the  property  to  furnish  the  public  with  the  use  Intended. 
The  term  implies  'the  use  of  many,'  or  'by  the  public,'  but  It  may  be  limited 
150  N.X.S.-^ 
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to  the  inhabitants  of  a  small  or  restricted  locality;  but  the  use  most  be  In 
common  and  not  for  a  particular  Individual.  *  •  •  But  It  Is  said  that  the 
plaintiff  has  entered  Into  contracts  with  Hockefeller,  Horton,  Legate,  and 
others,  persons  of  whom  the  plaintiff  has  secured  Its  water  rights,  to  supply 
them,  their  cattle,  etc.,  with  necessary  water.  Very  true.  It  also  may  engage 
with  every  householder  In  the  village  of  North  Tarrytown  to  supply  them 
with  water.  This  would  not  destroy  the  public  use.  It  would  rather  tend  to 
show  use  by  many,  and  thus  establi^  that  the  use  was  for  the  public  benefit" 

[8]  So  long  as  the  intended  use  of  an  improvement,  sought  to  be 
accomplished  through  an  exercise  of  the  right  of  eminent  domain,  is 
not  restricted  to  private  parties  or  private  interests,  but  is  open  to  the 
whole  public,  it  is  no  valid  objection  to  the  act  authorizing  it  that  it 
will  benefit  one  person,  or  some  class  of  persons,  more  than  others, 
or  that  it  originated  in  private  interests  and  was  intended  in  some  de- 
gree to  subserve  private  purposes.  Matter  of  Burns,  155  N.  Y.  23, 
49  N.  E.  246.  In  Matter  of  Niagara,  Lockport  &  Ontario  Power  Co., 
Hi  App.  Div.  686,  692,  97  N.  Y.  Supp.  85a,  858,  it  was  said: 

"The  extent  of  the  business  contemplated,  including  as  it  does  the  fumlsli-' 
Ing  of  electricity  for  the  use  of  the  Inhabitants  in  a  thickly  settled  and  ex- 
tensive territory  for  illuminating  purposes  and  for  the  use  of  extensive  street 
surface  railroads,  we  think  constitutes  a  public  use  within  the  definition  of 
that  comprehensive  term.  Pocantlco  Waterworks  Co.  v.'  Bird,  130  N.  Y.  24&, 
258  et  seq.  [29  N.  E.  246] ;   Matter  of  Burns,  155  N.  Y.  23  [49  N.  B.  246]." 

The  Legislature  has  considered  electric  light  companies  operating 
under  contracts  similar  to  that  of  the  plaintiff  as  engaged  in  the  pub- 
lic service,  and  by  the  Public  Service  Commission  Law  has  provided  for 
regulating  its  operations  in  practically  every  detail  of  its  business,  even 
including  the  prices,  charged  by  it  for  its  service. 

The  defendant  further  urges  that  it  has  not  been  shown  that  neces- 
sity exists  that  the  property  be  acquired  and  the  dam  maintained  at  its 
present  height,  for  the  purpose  of  furnishing  electricity  used  in  light- 
ing the  public  places  of  the  city  of  Oneonta,  as  there  would  be  ample 
water  power  for  that  purpose  without  flooding  the  defendant's  lands, 
and  that  the  plaintiff  seeks  to  acquire  defendant's  lands  simply  for  the 
purpose  of  increasing  its  power  so  that  it  may  furnish  private  individ- 
uals with  electricity.  The  evidence  shows  that  practically  the  whole 
business  of  the  plaintiff  consists  in  light  furnished  the  municipality  and 
the  inhabitants  of  the  city  of  Oneonta,  and  establishes  the  necessity  of 
plaintiff  acquiring  the  land  in  question  in  order  that  the  plaintiff's 
reservoir  may  be  maintained  at  sufficient  height  and  volume  to  supply 
power  during  a  considerable  portion  of  ordinary  seasons.  When  the 
defendant  states  that  it  requires  only  about  14  per  cent,  of  the  total 
present  steam  and  hydraulic  power,  or  well  towards  one-half  of  the 
steam  power,  to  furnish  lighting  for  strictly  municipal  purposes,  he  has 
neglected  to  take  into  consideration  the  necessities  of  the  public  at  large 
for  light  and  power,  and  the  importance  of  a  duplicate  plant  for  serv- 
ice in  the  event  of  one  plant  becoming  insufficient  or  disabled.  Con- 
cededly  plaintiff's  plant  can  be  operated  at  much  less  expense  by  water 
power  than  by  steam  power,  and  it  may  be  assumed  that  the  prices 
charged  by  plaintiff  for  light  and  power  are  more  or  less  based  upon 
the  fact  that  the  plant  can  be  operated  a  considerable  portion  of  the 
year  by  water  power,  resulting  in  a  reduced  price  for  the  public  use. 
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[7]"  By  necessity  is  meant  not  an  absolute,  but  a  reasonable,-  neces- 
sity of  the  corporation  in  the  discharge  of  its  duty  to  the  public.  In 
re  Application  of  N.  Y.  C.  &  H.  R.  R.  R.  Co.,  71  N.  Y.  248.  "Neces- 
sity, within  the  meaning  of  the  rule,  does  not  mean  an  absolute,  but 
caily  a  reasonable,  necessity,  such  as  would  combine  the  greatest  ben- 
efit to  the  public  with  the  least  inconvenience  and  expense  to  the  con- 
demning party  and  property  owners  consistent  with  such  benefit."  15 
Cyc.  633.  When  the  Legislature  has  determined  the  necessity  for  the 
exercise  of  the  right  of  eminent  domain  to  acquire  use  (as  by  Laws 
1896,  c.  338),  the  validity  of  the  act  is  not  open  to  question  on  the 
ground  that  the  use  is  not  public.  Matter  of  Burns,  155  N.  Y.  23,  49 
N.  E.  246.  As  regards  the  matter  of  necessity,  the  learned  referee 
before  whom  the  case  was  tried  was  justified  in  finding: 

"That  in  order  to  enable  It  to  generate  electricity  In  sucb  quantities  and 
to  sucb  advantage  that  it  may  carry  oat  Its  contract  with  said  municipality 
for  such  pnbUc  llgbtiug,  said  Oneonta  Light  &  Power  Company  has  con- 
structed, and  now  maintains,  a  reservoir  for  the  storage  of  water  taken  from 
the  Susquehanna  river,  in  the  town  of  Oneonta  aforesaid,  and  adjoining  the 
lands  above  spedfled,  with  which  It  develops  hydraulic  and  electrical  power 
for  generating  electricity  for  the  said  purposes  of  furnishing  light  and  power 
to  said  dt^  of  Oneonta  and  the  Inhabitants  thereof.  That  the  operation  of 
said  dam  and  the  impounding  of  such  waters  cause  the  land  In  question  of 
the  d^endants  Schwarzenbach  to  be  in  part  unavoidably  flooded  and  In  part 
saturated  with  water.  That  said  premises  are  necessary  for  the  purposes  of 
Its  Incorporation,  ttie  proper  operation  and  use  of  its  said  reservoir  and  hy- 
draulic plant,  and  the  supplying  of  electric  lights  to  the  city  of  Oneonta,  N. 
7.,  and  Its  inhabitants,  and  without  the  same  the  business  of  said  company 
cannot  be  properly  operated." 

At  the  close  of  his  opinion  the  referee  said: 

"Tn  Justice  and  fairness,  I  believe  that  the  plaintiff  Is  entitled  to  acquire 
these  lands  by  condemnation.  Nor  will  the  defendants  suffer  hardship.  The 
land  Itself  consists  of  about  four  acres,  imoccupied  and  without  buildings,  and 
of  no  especial  value  for  any  particular  purpose.  The  only  question  in  which 
the  drfendants  are  in  fact  Interested  Is  the  price  which  they  shall  obtain  for 
such  lands,  and  It  Is  the  general  experience  that  the  defendant  in  such  cases 
obtains  the  full  value  therefor." 

The  defendants  do  not  question  the  adequacy  of  the  consideration, 
not  having  appealed  from  the  report  of  the  commissioners  awarding 
damages.  We  conclude  that  as  to  the  merits  of  the  controversy  the 
final  order  should  be  affirmed. 

[8]  Upon  the  question  of  the  right  of  the  court  to  impose  the  costs 
of  the  proceeding  upon  the  plaintiff,  it  is  conceded  that  the  defendants 
Schwarzenbach  were  husband  and  wife,  and  residents  of  the  state  of 
New  Jersey ;  that  both  answered  and  contested  the  proceeding ;  that 
on  April  4,  1906,  the  plaintiff  caused  to  be  personally  served  upon  the 
defendant  Arthur  Schwarzenbach  within  this  state  a  written  offer  to 
purchase  the  lands  sought  to  be  condemned  in  this'  proceeding  for  the 
sum  of  $100  per  acre,  but  that  said  offer  was  never  filed  in  the  clerk's 
office  of  the  county  of  Otsego.  Section  3372  of  the  Code  of  Civil  Prb- 
cedure  is  not  applicable  to  this  proceeding  as  to  the  matter  of  costs. 
That  section  applies  only  to  condemnation  proceedings  in  cases  where 
the  owner  is  a  resident  of  the  state  and  not  under  legal  disability  to  con- 
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vey.  The  defendants  Schwarzenbach  being  nonresidents,  this  section 
no  more  applied  to  them  than  to  residents  who  were  under  legal  dis- 
ability to  convey.  We  held  in  the  Matter  of  the  State  of  New  York, 
152  App.  Div.  633,  137  N.  Y.  Supp.  485.  affirmed  207  N.  Y.  582,  101 
N.  E.  462,  that  where  section  3372  did  not  apply  the  court  had  power 
to  award  costs  under  section  3240  in  the  discretion  of  the  court  There- 
fore the  only  question  is  whether  the  Special  Term  erred  in  awarding 
costs  to  the  defendant  in  this  proceeding. 

[9, 10]  While  the  offer  to  purchase  made  by  the  plaintiff,  in  April, 
1906,  is  printed  in  the  record,  it  is  not  marked  as  an  exhibit,  and,  so 
far  as  the  record  discloses,  was  not  offered  in  evidence  upon  the  trial. 
It  appears,  however,  that  a  proceeding  for  the  condemnation  of  this 
real  property,  to  which  the  plaintiff  and  defendant  herein  were  the 
parties,  was  on  trial  July  27,  1906,  and  it  is  apparent  that  the  offer 
above  mentioned  was  made  in  such  proceeding.  At  that  time  the 
merger  of  the  two  companies  had  not  been  consummated.  The  plain- 
tiff was  not  then  possessed  of  the  right  to  maintain  such  proceedings, 
and  the  offer  may  have  been  made  in  view  of  that  fact.  In  any  event 
the  offer  does  not  appear  to  have  been  renewed,  or  to  have  been  recog- 
nized by  either  party  as  a  continuing  offer,  as  upon  the  trial  of  this  pro- 
ceeding it  was  conceded  that  the  parties  had  made  an  effort  to  agree 
upon  the  value  of  the  land  and  had  not  been  able  to  do  so.  The  only 
proof  in  the  record  as  to  the  plaintiff's  estimate  of  the  value  of  the 
land  is  the  testimony  of  the  one  witness  called  by  it  upon  the  question 
of  value,  who  placed  the  value  at  $25,  whereas  the  award  of  the  com- 
missioners was  $325.  Whether  the  plaintiff  in  the  present  proceeding, 
when  possessed  of  the  right  of  condemnation,  made  an  offer  greater 
or  less  than  the  award,  does  not  appear.  If  greater,  and  the  plaintiff 
intended  to  ask  exemption  from  costs  by  reason  thereof,  or  possibly 
to  have  the  defendant  charged  with  costs,  it  was  incumbent  upon  the 
plaintiff,  upon  the  hearing  of  the  motion  for  the  confirmation  of  the 
report  of  the  commissioners,  to  make  proof  of  the  offer.  Possibly  the 
Special  Term,  in  imposing  costs  upon  the  plaintiff,  was  informed  as 
to  the  negotiations  between  the  parties,  although  there  is  nothing  in- 
dicating the  reason  for  its  action.  However,  it  is  the  policy  of  the 
law,  in  the  absence  of  anything  in  the  papers  on  appeal  indicating  that 
the  discretion  of  the  court  should  have  been  otherwise  exercised,  to 
affirm  the  order  of  the  Special  Term  awarding  costs  of  the  proceedings 
to  the  owner  of  the  property  condemned. 

"The  Constitution  [article  1,  t  6]  requires  that  private  property  shall  not 
be  taken  for  puWic  purposes  except  upon  the  payment  of  'just  compensation,' 
and  a  man  who  is  forced  into  court,  where  he  owes  no  obligation  to  the  party 
moving  against  him,  cannot  be  said  to  have  received  'Just  compensation'  for 
his  property  If  be  is  put  to  an  expense  appreciably  important  to  establish  the 
value  of  his  property.  He  does  not  want  to  sell.  The  property  is  taken  from 
him  through  the  exertion  of  the  high  powers  of  the  state,  and  the  spirit  of  the 
Constitution  clearly  requires  that  he  shall  not  be  thus  compelled  to  part  with 
f^bat  belongs  to  him  without  the  payment,  not  alone  of  the  abstract  value  of 
the  property,  but  of  all  the  necessary  expenses  incurred  In  fixing  that  value. 
This  would  seem  to  be  dictated  by  sound  morals,  as  well  as  by  the  spirit  of 
the  Constitution,  and  it  will  not  be  presumed  that  the  Legislature  has  in- 
tended to  deprive  the  owner  of  property  of  the  full  protection  which  belongs 
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to  Mm  as  a  matter  of  rlgbt."  .  In  re  City  of  New  York,  126  App.  Dlv.  222, 
109  N.  Y.  Supp.  654. 

"We  fully  agree  with  the  opinion  of  the  judge  at  Special  Term  that  an  ex- 
tra allowance  should  be  made  to  the  appellant  for  defending  the  proceedings 
to  acquire  Its  property,  provided  the  court  had  power  to  make  such  allowance. 
A  person  or  corporation,  whose  property  is  sought  to  be  taken  under  con- 
demnation proceedings,  is  entitled  to  be  heard  at  every  step  in  the  process, 
and  In  Justice  should  he  compensated,  not  only  for  the  land  or  property  taken, 
but  should  be  indemnified  against  all  costs  and  expenses  reasonably  Incurred 
either  in  resisting  the  appropriation  or  in  the  proceedings  for  ascertaining  the 
compensation  to  be  made."  In  re  City  of  Brooklyn,  148  N.  Y.  lOT,  42  N.  B. 
413. 

These  reasons  lead  to  an  affirmance  of  the  order  appealed  from ;  but, 
as  each  party  to  the  proceeding  has  in  part  succeeded  the  affirmance 
should  be  without  costs  of  the  appeal  to  either  party.    All  concur. 


a64  App.  Div.  385) 

SCHMIDT  V.  LEONHARDT  MICHEL  BRKWINO  CO. 

(Supreme  Court,  Appellate  Division,  Second  Department.    November  13, 1914.) 

Damaoes  ({  130*) — Pkbsohal  Irjtubies — ^Bzcxssivx  Rbcovbbt. 

A  verdict  for  $2,000  for  personal  injuries  should  not  be  disturbed,  where 
it  appears  that  plaintiff  not  only  lost  $26  a  week  for  25  weeks,  and  paid 
$150  for  medical  services,  but  endured  considerable  pain  and  suffering 
daring  such  time,  and  was  in  an  impaired  physical  condition  at  the  time 
of  the  trial. 

[Ed.  Note.— For  other  cases,  see  Damages,  Cent  Dig.  Si  857-367,  370; 
Dec.  Dig.  i  130.*] 

Burr  and  Thomas,  JJ.,  dissenting. 

•  Appeal  from  Trial  Term,  Kings  County. 

Action  by  John  Schmidt  against  the  Leonhardt  Michel  Brewing  Com- 
pany. From  an  order  vacating  verdict  for  plaintiff,  and  granting  a 
new  trial  unless  he  stipulate  to  reduce  the  verdict,  he  appeals.  Re- 
versed, and  verdict  reinstated. 

Argued  before  JENKS,  P.  J.,  and  BURR,  THOMAS,  RICH,  and 
STAPLETON,  JJ. 

Wilson  E.  Tipple,  of  New  York  City,  for  appellant. 
James  B.  Henney,  of  New  York  City,  for  respondent. 

RICH,  J.  The  plaintiff  appeals  from  an  order  vacating  and  setting 
aside  a  verdict  of  $2,000,  rendered  in  his  favor,  and  granting  the  de- 
fendant a  new  trial,  unless  he  stipulated  to  reduce  such  verdict  to  $1,- 
150.  in  which  event  defendant's  motion  was  denied. 

The  action  is  brought  under  the  provisions  of  the  Labor  Law  to 
recover  for  personal  injuries  alleged  to  have  been  sustained  through 
the  negligence  of  the  defendant.  It  seems  that  the  learned  trial  court 
directed  the  verdict  upon  the  assumption  that  the  plaintiff  had  truly 
expended  $150  for  medical  services,  that  he  had  been  paid  during  his 
disability  the  same  compensation  tliat  had  been  theretofore  paid  him 
for  his  services,  and  that  under  such  circumstances  $1,000,  in  addition 

•For  other  casm  SM  saino  topic  A  S  KmiBia  tn  Dm.  ft  Am.  DIga.  UOT  to  date,  *  Rep'r  Indexes 
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to  the  amount  of  the  disbursement  for  medical  attendance,  was  an  ade- 
quate and  fair  compensation  for  the  injury  he  had  sustained.  I  think 
that  this  view  entirely  ignores  the  uncontradicted  testimony  that  plain- 
tiff was  incapacitated  for  25  weeks,  and  that,  although  he  was  paid 
during  that  time  his  regular  weekly  compensation  of  $26,  he  was  com- 
pelled during  all  of  that  time  to  hire  help  to  keep  up  his  route,  and 
paid  such  help  more  for  their  services  than  he  received  from  the  de- 
fendant, and  that  since  he  returned  to  work  his  physical  condition, 
caused  by  his  injury,  has  necessitated  his  employing  an  assistant  at  a 
weekly  conpensation  of  $8  to  do  the  same  work  that  he  had  done  alone 
before  the  accident.  The  evidence  establishes,  without  contradiction, 
a  loss  to  the  plaintiff  resulting  from  his  injury  of  at  least  $26  a  week 
for  25  weeks — a.  total  of  $650,  which,  added  to  the  $150  paid  for  medi- 
cal services,  leaves  only  $250  as  compensation  for  the  pain  and  suffer- 
ing he  has  concededly  endured,  and  for  his  present  defective  and  im- 
paired physical  condition,  which  is  inadequate  for  the  injury  he  sus- 
tained. Although  the  trial  court  seems  to  have  had  some  doubt  as  to 
whether  the  verdict  was  not  against  the  weight  of  the  evidence,  it  per- 
mitted it  to  stand  if  reduced  to  $1,150.  A  careful  consideration  of  the 
evidence  satisfies  me  that  it  sustains  the  conclusion  reached  by  the 
jury. 

The  order  appealed  from  must  be  reversed,  and  the  verdict  of  the 
jury  in  favor  of  the  plaintiff  for  $2,000  reinstated,  with  costs. 

JENKS,  P.  J.,  and  STAPLETON,  J.,  concur.    BURR  and  THOM- 
AS, JJ.,  vote  to  affirm. 


(88  Misa  Bep.  9) 

LINCOLN  TAXICAB  CK).  v.  SMITH. 

(Supreme  Court,  Appellate  Term,  First  Department    December  4,  1914.) 

1,  Action   (8  5*) — Civil  Action  fob  Cbiiqnai.  Act  —  Negugbnx  Ueit  or 

Streets — ^^Liabilitt  foh  Injuries. 

An  Innocent  party,  Injured  In  consequence  of  the  violation  of  Highway 
Law  (Consol.  Laws,  c.  25)  i  290,  subd.  3,  providing  that  whoever  operates 
a  motor  vehicle  while  in  an  intoxicated  condition  shall  be  guUty  of  a  mis- 
demeanor, may  recover  damages  in  a  civil  action. 

[Ed.  Note.— For  other  cases,  see  Action,  Cent  Dig.  §§  25-27,  31-34,  36- 
39;   Dec.  Dig.  S  5.*] 

2.  Municipal  Corporations  (§  706*) — ^Negligent  Use  or  Stbebts — ^Action 

FOB  iNJUBiES — Evidence. 

Under  Highway  Law  (Consol.  Laws,  c.  25)  §  290,  snbd.  8,  In  an  action 
for  damages  to  a  taxlcab  from  defendant's  negligent  operation  of  his  au- 
tomobile, and  from  his  careless  and  reckless  operation  thereof  while  in- 
toxicated, evidence  that  defendant  was  intoxicated  was  admissible,  and 
improperly  excluded,  especially  where  a  disinterested  witness  testified 
that  defendant's  car  was  going  in  a  wabbly  condition  at  55  or  60  miles  an 
hour,  that  the  taxlcab  was  struck  by  the  automobile  when  near  the  cen- 
ter of  a  street  which  it  was  crossing,  and  that  no  collision  would  have  oc- 
curred if  defendant  had  directed  his  car  to  the  rear  of  the  taxicab. 

[Ed.  Note. — For  other  cases,  see  Municipal  Corporations,  Cent  Dig.  { 
1518;   Dec.  Dig.  §  706.»] 

•For  other  casai  tea  same  topic  A  i  humbbb  In  Den.  A  Am.  Digs.  1907  to  data,  &  Rap'r  Indazas 
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Appeal  from  Municipal  Court,  Borough  of  Manhattan,  First  Dis- 
trict. 

Action  by  the  Lincoln  Taxicab  Company  against  John  H.  Smith. 
From  a  judgment  for  defendant  on  a  trial  without  a  jury,  plaintiff  ap- 
peals.   Reversed,  and  new  trial  ordered. 

Argued  October  term,  1914,  before  SEABURY,  BIJUR,  and  CO- 
HALAN,  JJ. 

Charles  M.  Kiefer,  of  New  York  City,  for  appellant. 

Goldstein  &  Goldstein,  of  New  York  City  (Abraham  Cupton,  of 
^counsel),  for  respondent 

COHALAN,  J.  In  an  action  to  recover  damages  for  negligence, 
plaintiff  set  up  two  causes  of  action :  (1)  It  sues  for  damages,  alleging 
that  the  defendant  so  negligently  operated  his  automobile  as  to  injure 
the  plaintiff's  taxicab ;  and  (2)  it  claims  damages  because  the  defend- 
ant, while  in  an  intoxicated  condition,  so  carelessly  and  recklessly  op- 
erated his  machine  as  to  injure  the  plaintiff's  taxicab. 

[1,2]  The  accident  occurred  at  about  1:30  o'clock  in  the  mornii^ 
at  Broadway  and  Sixty-Ninth  street.  Plaintiff's  taxicab  was  crossing 
Broadway  at  Sixty-Ninth  street,  when  it  was  struck  by  the  defendant's 
touring  car,  going  south  on  Broadway.  The  defendant  was  driving 
his  own  car,  with  his  chauffeur  sitting  by  his  side,  and  evidence  was 
excluded  by  the  court  that  at  the  time  the  defendant,  who  had  been 
placed  under  arrest,  was  in  an  intoxicated  condition.  Under  the  pro- 
visions of  Highway  Law, '§  290,  subd.  3,  the  operation  of  a  motor 
vehicle  by  a  person  in  an  intoxicated  condition  is  expressly  prohibited, 
and  an  innocent  party  injured  in  consequence  of  a  violation  of  this 
statute  is  entitled  to  his  civil  remedy  for  damages.  Massoth  v.  Dela- 
ware &  Hudson  Canal  Company,  64  N.  Y.  532.  The  evidence  was  ma- 
terial on  this  ground,  and  it  had  a  further  bearing  on  the  defendant's 
negligence  by  reason  of  the  disinterested  testimony  of  the  witness  Burt. 
He  testified  that  the  touring  car  was  going  down  Broadway  in  a  "wab- 
bly" condition,  and  that  it  was  running  at  the  rate  of  from  55  to  60 
miles  per  hour ;  that  the  taxicab  was  going  east  across  Broadway,  and 
that  when  it  was  near  the  center  of  the  street  it  was  struck  by  the  de- 
fendant's car;  and  that  no  collision  would  have  occurred  if  the  de- 
fendant had  directed  his  car  to  the  rear  of  the  taxicab. 

Judgment  reversed,  and  new  trial  ordered ;  costs  to  the  appellant  to 
abide  the  event    All  concur. 


McMANUS  v.  McMANUS. 
(Supreme  Court,  Appellate  Term,  First  Department    December  4,  1914.) 

CoTJBTs  (S  190*) — ^MuNiciPAi,  GoTTBTS — Rkview — Obdkb  OS  Dbmdsbkb. 

Where  It  did  not  appear  that  an  Interlocutory  judgment  had  been  en- 
tered on  demurrer  to  the  complaint  an  order  overruling  the  demurrer  was 
not  appealable,  though  the  notice  of  appeal  stated  that  defendant  ap- 
pealed from  the  "order  and  Judgment" 

[Ed.  Note. — For  other  cases,  see  Conrta,  Dec  Dig.  i  190  ,**  Appeal  and 
Error,  Cent  Dig.  §  103.] 

•For  other  cases  see  some  toolc  A  S  NDMBsa  in  Dec.  A  Am.  Digs.  1907  to  date,  &  Rep'r  Indexes 
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Appeal  from  Municipal  Court,  Borough  of  Manhattan,  Ninth  Dis- 
trict. 

Action  by  Eulah  McManus  against  Arthur  J.  McManus.  From  a 
Municipal  Court  order  overruling  a  demurrer  to  the  complaint,  defend- 
ant appeals.    Dismissed. 

Argued  October  term,  1914,  before  SEABURY,  BITUR,  and  CO- 
HALAN,  JJ. 

Peck,  Schmidt  &  Bums,  of  New  York  City  (Jerome  A.  Peck,  of 
Port  Chester,  of  counsel),  for  appellant. 

Kindleberger  &  Robinson,  of  New  York  City  (Cfiarles  P.  Robinson, 
of  New  York  City,  of  counsel),  for  respondent. 

PER  CURIAM.  The  defendant  appeals  from  an  order  overruling 
a  demurrer  to  the  complaint.  An  appeal  will  not  lie  from  an  order 
overruling  or  sustaining  a  demurrer.  Muttart  v.  Muttart,  93  N.  Y. 
Supp.  468-  Binder  v.  Robinson,  59  Misc.  Rep.  155,  110  N.  Y.  Supp. 
229.  Although  the  notice  of  appeal  has  the  words  "and  judgment" 
interlined  therein  after  the  word  "order,"  no  interlocutory  or  final 
judgment  appears  in  the  record,  and  evidently  none  has  been  entered, 
as  the  certificate  of  the  clerk  makes  no  reference  thereto.  The  appeal 
must  therefore  be  dismissed. 

Appeal  dismissed,  with  $10  costs.    All  concur. 


COHEN  T.  GANZ. 

(Supreme  Court,  Appellate  Term,  First  Department    December  4,  1914.) 

JUDOMENT  (S  167*) — Default — Vaoatiow — Cost — Carelessness  of  Attor- 
ney's Clerk— Conditions. 

Where  a  default  Judgment  was  rendered  against  defendant  because  of 
the  careles.sness  of  a  clerk  in  the  office  of  defendant's  attorney,  the  de- 
fault would  be  set  aside  on  condition  that  defendant  pay  $10  costs  and 
file  an  undertaking  to  secure  the  amount  of  the  judgment  rendered. 

[Ed.  Note.— For  other  cases,  see  Judgment,  Cent  Dig.  §|  826,  330,  333, 
334;   Dec.  Dig.  i  167.»] 

Appeal  from  Municipal  Court,  Borough  of  Manhattan,  Second  Dis- 
trict. 

Action  by  Jacob  Cohen,  an  infant,  by  David  Cohen,  his  guardian  ad 
litem,  against  Meyer  Ganz.  From  a  Municipal  Court  order  denying 
defendant's  motion  to  open  his  default,  he  appeals.  Reversed  on  con- 
dition. 

Argued  October  term,  1914,  before  SEABURY,  BIJUR,  and  CO- 
HALAN,  JJ. 

Lyman  A.  Spalding,  of  New  York  City  (Thomas  J.  Skelly,  of  New 
York  City,  of  counsel),  for  appellant. 

Goldstein  &  Goldstein,  of  New  York  City  (Abraham  Cupton,  of  coun- 
sel), for  respondent. 

PER  CURIAM.  The  default  seems  to  have  been  the  result  of  the 
carelessness  of  a  clerk  in  the  office  of  defendant's  attorney.    The  ap- 
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plication  to  open  the  default  should,  we  think,  have  been  granted  upon 
terms. 

Order  affirmed,  with  costs,  unless  the  defendant  within  five  days 
will  pay  $10  costs  and  furnish  an  undertaking  to  secure  the  amount 
of  the  judgment  rendered,  in  which  event  the  order  is  reversed,  default 
opened,  judgment  vacated,  and  a  new  trial  ordered,  with  costs  to  the 
appellant  to  abide  the  event. 


DONALD  S.  S.  CO.,  Inc.,  v.  LEWIS. 

t 
(Supreme  Court,  Appellate  Term,  First  Department    December  4,  1914.) 

OoxTBTs  (J§  188,  189*) — Municipal  Coubt — Jurisdiction. 

An  accounting  between  partners  is  not  within  tbe  jurisdiction  of  the 
City  Court,  and  a  complaint  tberefor  should  be  dismissed  without  preju- 
dice to  the  right  to  sue  in  a  court  of  competent  Jurisdiction ;  and  hence  a 
directed  verdict  for  defendant  was  error. 

[Ed.  Note.— For  other  cases,  see  Courts,  Cent  Dig.  {§  409,  412,  413,  429, 
439,  440,  442.  447,  448,  4S1,  452,  454,  458,  464,  466,  467,  468;  Dec.  Dig.  H 
186,  189.*] 

Appeal  from  City  Court  of  New  York,  Trial  Term. 

Action  by  the  Donald  Steamship  Company  against  Thomas  J.  Lewis. 
From  a  judgment  dismissing  its  first  cause  of  action,  and  from  a 
judgment  upon  a  directed  verdict  for  defendant,  plaintiff  appeals. 
Modified  and  affirmed. 

Argued  October  term,  1914,  before  SEABURY,  BIJUR,  and  CO- 
HALAN,  JJ. 

Ralph  James  M.  Bullowa,  of  New  York  City  (Emilie  M.  BuUowa, 
and  Ralph  James  M.  Bullowa,  both  of  New  York  City,  of  counsel), 
for  appellant. 

Henry  Woog,  of  New  York  City,  for  respondent. 

PER  CURIAM.  In  our  view  of  this  case,  both  causes  of  action 
alleged  in  the  complaint  involve  an  accounting  between  copartners. 
The  causes  of  action  were  not,  therefore,  witUn  the  jurisdiction  of 
the  City  Court,  and  the  complaint  as  to  each  cause  of  action  should 
have  been  dismissed  without  prejudice  to  the  rights  of  the  plaintiff  to 
bring  a  new  action  in  a  court  of  competent  jurisdiction.  The  learned 
court  below  properly  dismissed  the  first  cause  of  action,  but  erroneously 
directed  judgment  for  the  defendant  upon  the  second  cause  of  action. 

The  judgment  is  modified,  by  providing  that  the  complaint  be  dis- 
missed as  to  the  first  and  second  cause  of  action,  and,  as  thus  modi- 
fied, affirmed,  without  costs  of  the  appeal  to  either  party. 

*For  other  cum  sm  mum  topic  ft  i  nuubbb  In  Dao.  4fc  Am.  Digs.  1907  to  date,  ft  Rap'r  Indexai 


Digitized  by 


Google 


90  ISO  NEW  YORK  BDPFLBHONT  (Sup.  Ct. 

(88  Miac.  B«p.  28) 

STEINHARDT  BROS.  &  CO.  v.  MARX, 

(Supreme  Court,  Appellate  Term,  First  Department    December  4, 1914.) 

Gtjabantt  (I  40*) — Contract — Ldiitation  of  Amount — Constscction. 

Where  defendant  contracted  as  a  primary  obligation  to  pay  for  mer- 
chandise to  be  delivered  by  plaintiff  to  D.  to  an  amount  not  exceeding  In 
the  aggregate  $500,  such  limitation  was  Intended  to  relate  to  the  amount 
of  defendant's  liability  to  pay,  and  did  not  restrict  the  amount  of  mer- 
chandise that  plaintiff  might  deliver  to  D.,  so  that  defendant's  liability  to 
the  extent  of  $500  continued  until  notice  of  withdrawal,  regardless  of  the 
fact  thdt  more  tl)an  $500  worth  of  goods  had  been  delivered  .to  D.  and 
pAid  for. 

[Ed.  Note. — For  other  cases,  see  Guaranty,  Cent  Dig.  {  49;  Dec.  Dig. 
{  40.»] 

Appeal  from  Municipal  Court,  Borough  of  Manhattan,  First  Dis- 
trict. 

Action  by  Steinhardt  Bros.  &  Co.,  a  corporation,  against  Joel  E. 
Marx.  From  a  Municipal  Court  judgment  in  favor  of  defendant, 
plaintiff  appeals.    Reversed  and  remanded. 

Argued  October  term,  1914,  before  SEABURY,  BIJUR,  and  CO- 
HALAN,  JJ. 

Kremer  &  Strasser,  of  New  York  City,  for  appellant 
Louis  Jersawitz,  of  New  York  City,  for  respondent 

SEABURY,  J.  On  the  12th  day  of  May,  1910,  the  defendant  exe- 
cuted and  delivered  to  the  plaintiff  an  instrument  under  seal  in  the  fol- 
lowing language : 

"For  and  in  consideration  of  the  sum  of  one  ($1.00)  dollar,  and  other  good 
and  valuable  consideration,  receipt  whereof  is  hereby  acknowledged,  to  me  In 
hand  paid  by  Steinhardt  Bros.  &  Co.,  a  domestic  corporation,  and  In  the  fur- 
ther consideration  of  said  Steinhardt  Bros.  &  Co.  delivering  merchandise  to 
P.  J.  Doran,  of  No.  2022  Lexington  avenue,  borough  of  Manhattan,  city  of  New 
York,  I  hereby  covenant  and  agree  to  pay  for  all  merchandise  delivered 
to  said  P.  J.  Doran  by  said  Steinhardt  Bros.  &  Co.,  to  an  amount  not  exceed- 
ing In  the  aggregate  five  hundred  ($500)  dollars.  I  further  certify  and  agree 
that  my  obligation  to  pay  for  said  merchandise  Is  a  primary  obligation;  that 
It  is  the  Intent  hereof  that  said  Steinhardt  Bros.  &  Co.  shall  not  be  compelled 
to  take  any  action  whatever  against  said  P.  J.  Doran  for  the  payment  of  mer- 
chandise delivered  hereunder  in  order  to  establish  their  right  to  compel  pay- 
ment from  me.  I  hereby  anthorlze  and  Instruct  said  Steinhardt  Bros.  &  Co. 
to  deliver  the  merchandise  sold  hereunder  to  said  P.  J.  Doran,  at  No.  2022 
Lexington  avenue,  borough  of  Manhattan,  city  of  New  York." 

It  is  stipulated  as  a  fact  that  thereafter  the  plaintiff  sold  and  deliv- 
ered to  Patrick  J.  Doran  merchandise  at  the  agreed  price  of  $930.18, 
all  of  which  has  been  paid  for  by  Patrick  J.  Doran,  except  $167.01, 
with  interest  thereon  from  the  9th  day  of  February,  1911.  The  action 
is  brought  to  recover  the  balance  unpaid  as  aforesaid. 

In  the  court  below  the  parties  both  considered  the  instrument  in  suit 
as  a  "guaranty,"  although  upon  its  face  it  was  clearly  an  original  and 
primary  undertaking  upon  the  part  of  the  defendant,  in  consideration 
of  the  sale  and  delivery  of  merchandise  by  the  plaintiff  to  one  P,  J. 
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Doran,  to  pay  for  the  merchandise  delivered  to  an  amount  not  ex- 
ceeding in  the  aggregate  $500.  The  defense  interposed  was  that  the 
plaintifiF  delivered  merchandise  to  Doran  in  excess  of  $500,  and  has 
been  paid  up  to  and  exceeding  the  aggregate  amount  of  $500  by  Doran 
himself. 

The  learned  trial  justice  granted  judgnient  for  the  defendant.  I  am 
of  the  opinon  that  this  was  error.  The  words  "to  an  amount  not  ex- 
ceeding in  the  aggregate  five  hundred  dollars"  were  clearly  intended  to 
relate  to  the  amount  of  the  defendant's  liability  to  pay,  and  did  not 
restrict  the  amount  of  merchandise  which  the  plaintiff  might  deliver 
to  Doran.  There  was  nothing  in  the  wording  of  the  contract  to  restrict 
it  as  to  time  or  to  limit  it  to  a  single  transaction.  It  would  therefore 
continue  until  notice  of  its  withdrawal.  Gates  v.  McKee,  13  N.  Y. 
232,  64  Am.  Dec.  545;  Rindge  v.  Judson,  24  N.  Y.  64;  Schinasi  v. 
Lane,  118  App.  Div.  76,  103  N.  Y.  Supp.  127,  affirmed  without  opinion 
191  N.  Y.  545,  85  N.  E.  1116;  White's  Bank  v.  Myles,  7Z  N.  Y.  335, 
29  Am.  Rep.  157. 

The  judgment  appealed  from  should  be  reversed,  and  judgment  di- 
rected for  the  plaintiff  for  $167.01,  with  interest  from  the  9th  day  of 
February,  1911,  and  appropriate  costs  in  the  court  below,  in  accord- 
ance with  the  facts  stipulated,  with  costs  in  this  court  to  the  appellant. 
All  concur. 


(SS  Misc.  Eep.  21) 

8CH0BNFBLD  v.  NEW  YORK  RTS.  CO. 

(Snpreme  Court,  Appellate  Term,  First  Department    December  4,  1914.) 

Street  Railboads  ({  117*) — Collisions — Contbibqtobt  Meougxnob — Ques- 
tion FOB  JUBT. 

The  eonrt  cannot  say  as  a  matter  of  law  tbat  a  pedestrian  may  not  as- 
sume that  the  motorman  of  a  car  over  a  block  away  will  not  have  his 
car  under  control  when  approaching  a  crossing,  so  that  whether  the 
pedestrian,  attempting  to  cross  the  track,  was  guilty  of  contributory  neg- 
ligence, precluding  a  recovery  for  Injuries  in  a  collision  with  the  car, 
was  for  the  jury. 

[Ed.  Note.— For  other  cases,  see  Street  Railroads,  Cent.  Dig.  ${  239-257 ; 
Dec  Dig.  S  117.*] 

Appeal  from  Municipal  Court,  Borough  of  Manhattan,  Second  Dis- 
trict. 

Action  by  Abraham  Schoenfeld,  by  Lazarus  Schoenfeld,  his  guard- 
ian ad  litem,  against  the  New  York  Railways  Company.  From  a 
judgment  of  dismissal  at  the  close  of  plaintiff's  case,  plaintiff  appeals. 
Reversed,  and  new  trial  ordered. 

Argued  October  term,  1914,  before  SEABURY,  BIJUR,  and  CO- 
HALAN,  JJ. 

Samuel  Schleimer,  of  New  York  City  (Meyer  D.  Siegel,  of  New 
York  City,  of  counsel),  for  appellant. 

James  L.  Quackenbush,  of  New  York  City  (William  J.  Shells,  of 
New  York  City,  of  counsel),  for  respondent. 
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SEABURY,  J.  The  accident  happened  at  a  street  crossing,  at  which 
place  the  rights  of  the  plaintiff  and  the  defendant  were  equal.  We 
cannot  say,  as  a  matter  of  law,  that  the  plaintiff  was  not  justified  in 
assuming  that  the  motorman  would  have  his  car  under  control  when 
lie  approached  this  place.  The  car  was  over  a  block  away  when  the 
plaintiff  attempted  to  cross  the  track,  and  whether  his  act  in  attempt- 
ing to  cross  the  track  constituted  contributory  negligence  should  have 
been  submitted  to  the  jury. 

Upon  the  facts,  this  case  does  not  resemble  those  cases  where  the 
driver  of  a  wagon  turns  his  horse  and  wagon  in  front  of  a  car  a  few 
feet  away.  The  question  in  dispute  was  essentially  one  of  fact,  which 
should  have  been  submitted  to  the  jury,  who  could  have  determined 
it  after  taking  into  account  the  situation  of  the  parties  and  the  rate 
of  speed  at  which  the  car  was  traveling. 

Judgment  reversed,  and  new  trial  ordered,  with  costs  to  the  appel- 
lant to  abide  the  event.    All  concur. 


ELIAS  y.  COLEMAN  &  KRAUSB,  Inc. 
(Supreme  Court,  Appellate  Term,  First  Department.    December  4,  1914.) 

BviDKNOE  (J  246*) — Admissions — Hanneb  op  Making. 

Extracts  from  the  minutes  of  a  previous  trial  between  the  parties, 
showing  admissions  by  defendant's  counsel  nnqnallfled  on  their  face,  are 
admissible  to  bind  defendant  on  a  subsequent  trial. 

[Ed.  Note.— For  other  cases,  see  BTldence,  Cent  Dig.  {§  &15-949 ;  Dec. 
Dig.  i  24e.«] 

Appeal  from  City  Court  of  New  York,  Trial  Term. 

Action  by  Joseph  Elias  against  Coleman  &  Krause,  Incorporated. 
From  a  judgment  dismissing  the  complaint  at  the  close  of  plaintiff's 
case,  plaintiff  appeals.     Reversed,  and  new  trial  granted. 

See,  also,  137  N.  Y.  Supp.  883. 

Argued  October  term,  1914,  before  SEABURY,  BIJUR,  and  CO- 
HALAN,  JJ. 

Lawrence  H.  Sanders,  of  New  York  City  (Arthur  B.  Hyman,  of 
New  York  City,  of  counsel),  for  appellant. 
Warren  McConihe,  of  New  York  City,  for  respondent. 

BIJUR,  J.  The  only  question  presented  by  this  appeal  is  whether 
the  learned  judge  below  erroneously  excluded  certain  proof  offered 
by  the  plaintiff.  The  latter,  in  order  to  prove  substantial  perform- 
ance of  an  agreement  to  deliver  to  defendant,  under  the  terms  of  a 
contract,  certain  glass  (called  "lights")  which  were  placed  in  sash,  of- 
fered three  receipts  calling,  respectively,  for  certain  quantities  of  lights. 
These  receipts  are  marked,  in  the  present  trial.  Plaintiff's  Exhibits  C, 
F,  and  N,  respectively.  Plaintiff  then  offered  in  evidence  extracts 
from  the  minutes  of  the  previous  trial,  which  defendant's  counsel 
conceded  to  be  correct,  marked  Plaintiff's  Exhibits  B  and  E  for  iden- 
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tification,  respectively,  in  the  present  record.  These  are  claimed  by 
plaintiff  to  constitute  admissions  made  by  the  defendant's  counsel  on 
the  previous  trial,  and  to  be  binding  as  such  on  his  client  in  the  present 
trial.  Respondent  contends,  on  the  other  hand,  that  these  admissions 
were  conditional  or  qualified.  There  is,  however,  nothing  in  the  ad- 
missions to  indicate  either  condition  or  qualification,  and  therefore, 
under  defendant's  own  authorities,  such  as  Owen  v.  Cawley,  36  N.  Y. 
600,  and  Clason  v.  Baldwin,  152  N.  Y.  204,  46  N.  E.  322,  the  testi- 
mony showing  these  admissions  should  have  been  admitted,  and  the 
case  as  thus  made  submitted  to  the  jury. 

Judgment  reversed,  and  a  new  trial  granted,  with  costs  to  appellant 
to  abide  the  event.    AH  concur. 


aOi  App.  Dlv.  417) 

KOIiACKI  v.  AMERICAN  SUGAB  RBPININO  00. 

(SQpreme  Court,  Appellate  Dlvlsioii,  Second  Department    November  20, 1914.) 

Tmai  (I  108%*) — Conduct  of  Counsel — Bxamination  or  Jubobs — Extent. 
The  action  of  connsel  for  plaintifF  In  asking  the  Jurors  If  they  were  In- 
terested In  an  employers'  liability  insurance  company  defending  the  case 
is  reversible  ettor. 

[Ed.  Note.— For  other  cases,  set  Trial,  Dec.  Dig.  i  108%.»] 

Appeal  from  Trial  Term,  Kings  County. 

Action  by  John  Kolacki,  administrator  of  Michael  Kolacki,  de- 
ceased, against  the  American  Sugar  Refining  Company.  From  a  judg- 
ment for  plaintiff,  and  from  an  order  denying  a  new  trial,  defendant 
appeals.    Reversed,  and  new  trial  granted. 

Argued  before  JENKS,  P.  J.,  and  THOMAS,  CARR,  STAPLE- 
TON,  and  PUTNAM,  JJ. 

B.  L.  Pettigrew,  of  New  York  City,  for  appellant 
Vine  H.  Smith,  of  New  York  City,  for  respondent 

PER  CURIAM.  Without  regard  to  the  other  points  raised  by  ap- 
pellant, this  judgment  and  order  must  be  reversed,  because  of  the  im- 
proper statement  by  plaintiff's  counsel  in  asking  if  the  jurors  were 
interested  in  the  Employers'  Liability  Insurance  Company,"  which  is 
"defending  this  case."  Simpson  v.  Foundation  Co.,  201  N,  Y.  479, 
95  N.  E.  10,  Ann.  Cas.  1912B,  321 ;  Akin  v.  Lee,  206  N.  Y.  20,  99 
N.  E.  85,  Ann.  Cas.  1914  A,  947;  Rodzborski  v.  American  Sugar  Re- 
fining Co.,  210  N.  Y.  262,  104  N.  E.  616.  The  fact  of  a  defense  b> 
the  insurance  company  was  thus  pointedly  injected  into  the  trial  at 
its  threshold.  It  had  even  less  excuse  than  the  instances  where  the 
disclosure  of  such  an  interest  by  a  casualty  company  came  out  in  the 
course  of  the  examination  of  a  witness. 

The  judgment  and  order  are  therefore  reversed,  with  costs  of  the 
appeal  to  Ae  appellant,  and  a  new  trial  granted. 
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(164  App.  Dlv.  677) 

KAI.B  T.  MAYER. 

(Snpretne  Court,  Appellate  Division,  Second  Department    November  27, 1914.) 

Covenants  (S  103*)  —  Restbictions  on  Use  of  Btjilding  —  "One  Private 
Dwelling  House." 

A  restriction  requiring  a  plot  of  land  to  be  used  solely  for  the  purpose 
of  "one  private  dwelling  house"  means  that  it  shall  be  used  by  one  family, 
composed  of  persons  blended  into  a  single  group  for  usual  domestic  pur- 
poses, and  Is  violated  by  an  arrangement  whereby  three  unrelated  fami- 
lies occupied  the  premises,  the  lease  being  in  the  name  of  the  head  of  one 
of  them,  who  managed  the  household  affairs  of  aU,  including  the  furnish- 
ing of  food,  and  collected  a  proportionate  amount  of  the  expenses  from 
the  other  families  each  week. 

TEd.  Note. — For  other  cases,  see  Covenants,  Cent  Dig.  {  160 ;  Dec.  Dig. 
§  103.*     . 

For  other  definitions,  see  Words  and  Phrases,  Second  Series,  One  Dwell- 
ing House.] 

Appeal  from  Special  Term,  Queens  County. 

Action  by  John  O.  Kalb  against  John  G.  Mayer.  From  an  order 
denying  plaintiff's  motion  for  an  injunction,  plaintiff  appeals.  Re- 
versed, and  motion  granted. 

Argued  before  JENKS,  P.  J.,  and  BURR,  THOMAS,  RICH,  and 
STAPLETON,  JJ. 

Stanley  Holcomb  Molleson,  of  New  York  City,  for  appellant. 
Emery  C.  Weller,  of  New  York  City,  for  respondent 

THOMAS,  J.  The  plot  of  land  of  defendant  and  that  of  the  plain- 
tiff are  subject  to  restrictions.  One  is  against  using  any  building 
thereon  for  a  boarding  house,  and  another  is  that  it  shall  be  "used 
and  occupied  solely  for  the  purpose  of  one  private  dwelling  house." 
During  some  portion  of  the  summer  of  1914,  the  house  was  occupied 
by  three  families,  and  for  a  short  period  an  additional  family  was  ac- 
commodated, and  a  limited  number  of  week-end  visitors  was  per- 
mitted to  the  members  of  what  defendant  describes  as  "an  association 
of  three,"  consisting  of  himself,  Frank  Koch,  and  Mrs.  Vandervoort, 
to  whom  the  premises  were  rented  by  oral  arrangement.  So  the  de- 
fendant deposes,  and  he  further  says  that  the — 

"association  were  to  pay  unto  your  deponent  the  sum  of  $50  per  week  for  the 
rent  Of  said  house,  and  thereafter  to  run  said  house  on  a  co-operative  plan, 
the  idea  being  that  your  deponent  as  the  agent  for  the  three  wonld  engage  the 
servants  and  order  the  food,  keeping  books  of  account  as  to  the  total  amount 
expended  for  food,  gas,  servants'  wages,  etc.,  and  the  maintenance  of  said 
house,  and  that  at  the  end  of  each  week  the  said  expenses  were  to  be  met" 
by  the  persons  named  "in  proportion  to  the  number  in  each  family." 

There  were  four  persons  in  defendant's  family,  six  in  the  Vander- 
voort family,  and  four  in  the  Koch  family.  The  defendant  by  such 
arrangement  received  and  contributed  his  share  to  the  rent,  but  was 
paid  for  the  use  of  the  house  by  the  others.  He  stipulated  for  no 
immediate  profit  for  victualing  the  tenants,  and  in  that  respect  he  is, 
as  contended,  different  from  a  boarding  house  keeper,  although  the 
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profit  of  the  table  may  exist  in  a  cheapened  cost  of  material.  I  do 
not  .conceive  that  a  boarding  house  keeper  is  necessarily  one  who 
profits  from  his  table.  He  takes  to  bed  and  board  presumptively  for 
a  profit.  There  may  be  no  profit  in  the  board,  but  an  intended  profit 
from  the  entire  entertainment.  In  the  present  case  the  defendant 
rented  his  house  to  others,  presumably  with  undivided  interests  in 
some  parts  and  exclusive  use  in  bedroom  space.  He  manned  the 
house  and  acted  as  purveyor.  He  says  that  he  was  the  agent  for 
the  three,  including  himself;  but  his  actual  status  and  service  was 
similar  to  that  of  a  boarding  house  keeper,  notwithstanding  the  form 
of  the  arrangement. 

But  I  will  assume  that  it  was  not  a  boarding  house,  and  the  other 
persons  were  not  boarders  and  lodgers.  In  that  case  the  house  was 
not  used  "solely  for  the  purpose  of  one  private  dwelling  house."  I 
should  say  that  to  use  "one  private  dwelling  house"  means  user  by 
one  family  (Minister,  etc.,  v.  Madison  Avenue  Building  Co.,  Inc.,  163 
App.  Div.  359,  361,  148  N.  Y.  Supp.  519)— a  family  composed  of 
persons  blended  into  a  single  group  for  usual  domestic  purposes.  But 
when  three  or  more — atieast  those  unrelated  by  family  tfes — occupy 
a  house,  even  occupy  its  living  rooms  in  common,  with  a  common 
table,  the  sense  of  a  private  dwelling  disappears.  Whatever  the  in- 
genuity of  argument,  the  use  of  a  house  for  an  association  of  families 
offends  one's  conception  of  the  seclusion  of  a  private  dwelling  house, 
which  is  a  place  where  there  is  intimacy  in  association  and  that  subjec- 
tion to  a  single  head  that  pertains  to  one  family.  I  do  not  mean  to 
suggest  that  the  word  "family"  in  its  broad  sense  may  not  include 
persons  boarding  or  lodging  in  the  house;  but  I  consider  that  the 
definition  cannot  be  widened  to  include  several  distinct  families,  com- 
bined only  for  economic  purposes. 

But,  if  defendant  elects  to  term  his  co-operating  families  boarders 
or  lodgers,  he  offends,  I  think,  the  restriction  against  a  boarding  house. 
The  plot  in  question,  consisting  of  four  lots,  is  restricted  to  one  pri- 
vate dwelling.  If  tire  defendant's  construction  obtain,  the  entire  plot, 
subject  to  other  restrictions,  could  be  covered  with  a  building  which 
would  permit  occupancy  by  many  families  under  the  present  arrange- 
ment. The  congregation  of  families  would  be  greater  than  at  present, 
but  even  now  the  accumulation  of  distinct  family  units  in  no  proper 
sense  constitutes  a  single  family.  The  lease  in  form  is  to  the  separate 
heads  of  three  families;  the  occupation  is  by  three  separate  families; 
the  bills  are  paid  by  three  separate  families,  and  once  another  family 
was  added.  The  increasing  magnitude  of  the  association  by  multi- 
plication of  families  may  be  unlimited,  unless  the  violation  of  the  re- 
striction be  enjoined. 

.  The  order  should  be  reversed,  with  $10  costs  and  disbursements, 
and  the  motion  for  injunction  granted,  with  $10  costs.    All  concur. 
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INTERNATIONAL  FILM  TBADBBS  V.  SHAPIEO. 
(Supreme  Court,  Appellate  Terra,  First  Department    December  4,  1914.) 

BAIf.MENT    (S  31*) — BUBUEN  OF  BAILEE. 

In  an  action  for  the  value  of  moving  picture  films  delivered  to  defend- 
ant and  not  redelivered,  defendant  cannot  escape  liability  by  the  unsup- 
ported assertion  that  the  films  were  destroyed  by  fire,  where  It  was  shown 
that  they  were  In  good  condition  when  delivered;  the  burden  being  on 
him  as  bailee  to  show  that  the  films  had  been  destroyed  without  his  neg- 
ligence. 

[Ed.  Note. — For  other  cases,  see  Bailment,  Cent  Dig.  {$  124-131 ;  Dec. 
Dig.  8  31.«] 

Appeal  from  Municipal  Court,  Borough  of  Manhattan,  First  Dis- 
trict. 

Action  by  the  International  Film  Traders  against  Aaron  S.  Shapiro. 
From  a  judgment  dismissing  plaintiff's  first  cause  of  action,  and  grant- 
ing a  reduced  judgment  on  the  second,  plaintiff  appeals.  Reversed, 
and  new  trial  ordered. 

Argued  October  term,  1914,  before  SEABURY,  BIJUR,  and  CO- 
HALAN,  JJ. 

Samuel  F.  Frank,  of  New  York  City,  for  appellant. 
Philip  D.  Shapiro,  of  New  York  City,  for  respondent. 

COHALAN,  J.  This  action  was  brought  to  recover  the  sum  of 
$187.50  on  two  causes  of  action.  The  first  was  for  services  rendered 
bv  the  plaintiff  to  defendant  in  furnishing  certain  moving  picture 
films,  for  which  the  sum  of  $37.50  was  claimed.  The  second  cause 
of  action  was  brought  to  recover  the  sum  of  $150  as  damages  for  the 
loss  of  one  of  the  films  leased  by  the  plaintiff  to  the  defendant.  The 
defendant's  agent  took  three  films  from  the  plaintiff's  place  of  busi- 
ness, and  returned  only  one  reel,  or  part  of  the  film,  entitled  "In  the 
Grip  of  the  Pasha."  When  he  returned  it  he  merely  stated  that  the 
other  two  films  had  been  destroyed  by  fire.  Other  than  this  statement, 
the  -defendant  refused  to  explain  or  to  account  for  the  films,  or  to 
pay  for  the  services  received  therefrom.  The  court  dismissed  the 
first  cause  of  action,  and  granted  a  judgment  for  $20  on  the  second 
cause  of  action.  Plaintiff  appeals  from  that  part  of  the  judgment  which 
refuses,  any  allowance  for  the  value  of  the  film  taken  and  not  returned. 

The  contract  is  admitted  by  the  defendant,  but  he  alleges  as  an  af- 
firmative defense  and  a  counterclaim  that  by  reason  of  the  defective 
condition  of  the  films  they  were  destroyed  by  fire.  No  evidence,  how- 
ever, as  to  these  allegations,  was  offered  bjr  him  on  the  trial,  so  that 
in  my  opinion  the  plaintiff  made  out  a  prima  facie  case.  The  evi- 
dence showed  that  the  films,  when  delivered  to  the  defendant,  were  in 
good  condition,  and  the  defendant  did  not  even  show  that  a  fire  had 
occurred,  or  that  the  film  had  been  destroyed.  Hence,  as  a  bailee,  he 
failed  to  discharge  the  burden  cast  upon  him  by  law  to  show  that  the 
film  had  been  destroyed  and  without  his  negligence.    Plesser  v.  Appel 

•For  other  eaaea  sm  sama  topic  &  t  nuubbb  In  Deo.  ft  Am.  Digs.  1S07  to  dat*,  *  Rep'r  IndaxttT 


Digitized  by 


Google 


Sup.  Ct.)  BKEVtOS  y.  I^EHIOH  TAU/BST  B.  OO.  97 

CSup.)  113  N.  Y.  Supp.  1034;   Bryant  v.  Auchmuty  (Sup.)  129  N.  Y. 
Supp.  471.    In  the  case  of  Plesser  v.  Appel,  supra,  the  court  said: 

"The  rule  Is  that  a  bailee,  no  matter  what  the  character  o(  the  ballmeut 
may  be,  when  the  purpose  of  snch  bailment  has  been  fully  satisfied  and  per- 
formed, is  bound  upon  request  to  redeliver  the  thing  bailed  to  its  lawful 
owner ;  but  such  rrdelirery  may  be  excused  by  proof  that  the  article  has  been 
iost  or  destroyed  without  negligence  or  want  of  care  on  the  part  of  the  bailee. 
Ouderkirk  v.  Central  National  Bank,  118  N.  Y.  263  [23  N.  E.  87&]." 

Judgment  appealed  from  should  be  reversed,  and  a  new  trial  or- 
dered, with  costs  to  the  appellant  to  abide  the  event.    All  concur. 


(l&i  App.  Div.  789) 

SKELTON  V.  LEHIGH  VALLEY  K.  CO.  (No.  461-157.) 

(Supreme  Court,  Appellate  Division,  Fourth  Department.    November  11, 1014.) 

Death   (§  5S*) — Contbibutobt  Neolioence — Bubden  or  Pboof — Statute — 
Retboactive  Operation. 

Code  Civ.  Proc.  §  841b,  providing  that,  in  an  action  to  recover  damages 
for  death,  the  contributory  negligence  of  the  person  killed  shall  be  a  de- 
fense, to  be  pleaded  and  proved  by  the  defendant,  is  not  retroactive,  and 
does  not  apply  to  an  action  for  death  occurring  prior  to  the  enactment  of 
the  statute. 

[Kd.  Note.—  For  other  cases,  see  Death,  Cent  Dig.  §|  75-78 ;  Dec.  Dig. 
$58.»] 

Appeal  from  Trial  Term,  Madison  County. 

Action  by  Jennie  P.  Skelton,  as  administratrix  of  the  estate  of 
Chester  Skelton,  deceased,  against  the  Lehigh  Valley  Railroad  Com- 
pany. Judgment  for  plaintiff,  and  defendant  appealed  to  the  Third 
Department,  from  which  the  case  was  transferred  to  the  Fourth  De- 
partment (149  N.  Y.  Supp.  1111).    Reversed  and  remanded. 

Argued  before  KRUSE,  P.  J.,  and  ROBSON,  FOOTE,  LAM- 
BERT, and  MERRELL,  JJ. 

A.  D.  Jenney,  of  Syracuse,  for  appellant. 

Albert  E.  Campbell  and  Campbell  &  Woolsey,  ail  of  Canastota,  for 
respondent. 

PER  CURIAM.  The  death  of  plaintiff's  intestate  was  due  to  in- 
juries he  received  as  a  result  of  one  of  defendant's  trains  colliding 
with  a  wagon  driven  by  him  along  a  publfc  highway  where  the  same 
crosses  defendant's  line  of  railway  at  grade.  The  question  whether 
or  not  the  accident  was  due,  in  part  at  least,  to  his  contributory  neg- 
ligence, was  a  close  one.  The  court  declined  to  charge  defendant's 
request  that  plaintiff  had  the  burden  of  proving  that  her  intestate 
"was  free  from  carelessness  or  neghgence  which  caused  or  contributed 
to  the  accident  in  question."  The  further  request  to  chaise  "that 
section  841b  of  the  Code  of  Civil  Procedure  is  not  applicable  to  this 
action"  was  also  declined.  Exception  was  in  each  instance  duly  noted 
in  defendant's  behalf. 
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Section  841b,  above  referred  to,  provides  that : 

"On  the  trial  of  any  uctlou  to  recover  damages  for  causing  death  the  con- 
tributory negligence  of  the  person  killed  shall  be  a  defense,  to  be  pleaded  and 
proven  by  the  defendant." 

This  subsection  was  added  by  Laws  1913,  c.  228.  As  provided 
by  the  terms  of  the  enactment,  it  went  into  effect  September  1,  1913. 
(It  may  be  noted  that  another  subdivision  of  the  same  section,  des- 
ignated also  as  841b,  was  added  at  the  same  legislative  session  by 
cfiapter  395  of  the  Laws  of  that  year.  This  latter  subdivision  con- ' 
cerns  a  subject  other  than  that  presented  in  the  present  action,  and  it 
is  not  possible  that  the  court  was  misled  by  the  failure  of  defendant's 
counsel  to  call  attention  more  specifically  to  the  exact  provision  to 
which  he  sought  to  direct  the  court's  attention  by  the  second  request 
to  charge  above  referred  to.)  The  injury  to  plaintiff's  intestate  and 
his  death  caused  thereby  both  occurred  some  months  before  the  sub- 
division, quoted  above,  became  a  law.  Unless  this  law  is  retrospective 
in  operation  "and  effect,  defendant  was  entitled  to  have  both  requests 
charged. 

That  it  is  not  retrospective  has  been  held  in  Sackheim  v.  Pigueron, 
163  App.  Div.  180,  148  N.  Y.  Supp.  27.  That  case  was  decided  on 
the  authority  of  Greif  v.  Buffalo,  Lockport  &  Rochester  R.  R.  Co., 
205  N.  Y.  239,  98  N.  E.  462,  in  which  case  it  was  held  that  section 
202a  of  the  Labor  Law  (Consol.  Laws,  c.  31 ;  Laws  1909,  c.  36),  added 
by  Laws  1910,  c.  352,  by  which  the  contributory  negligence  of  an 
employe  in  an  action  brought  by  him  or  his  personal  representative 
against  his  employer  to  recover  damages  for  negligence,  arising  out 
of  and  in  the  course  of  his  employment,  was  declared  to  be  a  defense 
to  be  pleaded  and  proved  by  the  defendant,  was  not  retrospective.  In 
the  case  of  Clancy  v.  New  York,  N.  H.  &  H.  R.  R.  Co.,  157  App. 
Div.  337,  142  N.  Y.  Supp.  258,  -the  Second  Department  cites  and  fol- 
lows the  Greif  Case.  In  view  of  the  restricted  application  of  the  sec- 
tion, above  referred  to,  as  determined  by  the  decisioms  in  the  cas& 
hereinbefore  cited,  we  must  hold  that  the  refusal  of  the  trial  court  to 
charge  defendant's  requests  was  error ;  and  for  that  reason  the  judg- 
ment and  order  should  be  reversed,  and  a  new  trial  directed,  with  costs 
to  appellant  to  abide  event. 


COMPTOGRAPH  CO.  v.  SCHMALHOLZ. 

(Supreme  Court,  Api)ellate  Term,  First  Department.    December  4,  1914.) 

Pbincipal  and  Agent  (|  123*) — Liability  or  Principal  —  Contracts  of 
Agent — Evidence — Sufmciency. 

In  an  action  for  the  price  of  an  adding  machine,  bought  by  defendant's 
bookkeeper,  evidence  held  Insutttcient  to  show  that  the  bookkeeper  was 
tiuthorized  to  make  the  purchase. 

[Ed.  Note. — For  other  cases,  see  Principal  and  Agent,  Cent  Dig.  t§ 
420-429;  Dec.  Dig.  §  123.*] 

Appeal  from  Municipal  Court,  Borough  of  Manhattan,  First  Dis- 
trict  
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Action  by  the  Comptograph  Company  against  Edward  B.  Schmal- 
hok,  doing  business  under  the  name  of  Theodore  B.  Schmalholz  & 
Son.  From  a  judgment  for  plaintiff,  defendant  appeals.  Reversed 
and  remanded. 

Argued  October  term,  1914,  before  SEABURY,  BIJUR,  and  CO- 
HALAN,  JJ. 

Edward  H.  Hawke,  Jr.,  of  New  York  City  (Herbert  R.  Limburg,  of 
New  York  City,  of  counsel),  for  appellant. 

Charles  Kaufmann,  of  New  York  City  Qoseph  J.  Com,  of  New 
York  City,  and  J.  Lester  Lewine,  of  Fleischmanns,  of  counsel),  for 
respondent. 

COHALAN,  J.'  Plaintiff  sues  to  recover  the  purchase  price  of 
a  second  hand  adding  machine.  The  alleged  sale,  evidenced  by  a  writ- 
ten agreement,  was  made  through  one  Seymour,  a  bookkeeper  of  the 
defendant.  This  employe  had  been  discharged  by  the  defendant, 
and  testified  on  the  trial  of  the  action  that  the  machine,  concededly  on 
trial  in  the  defendant's  place  of  business,  was  bought  by  the  defendant. 
The  defendant  claims  that  the  employe  had  no  express  or  apparent 
authority  to  bind  him  to  such  a  contract. 

The  w^eight  of  the  evidence  seems  to  sustain  the  defendant's  conten- 
tion. It  shows  that  the  business  was  not  placed  in  Seymour's  charge, 
but  that  one  Smith  was  the  business  manager  thereof ;  that  the  defend- 
ant was  in  his  place  of  business  every  day,  and  was  there  at  the  precise 
time  when  the  agreement  was  signed  by  Seymour.  Moreover,  the 
plaintiff  was  informed  by  Seymour  that  the  express  consent  of  the  de- 
fendant would  have  been  necessary  to  purchase  the  machine.  Un- 
der these  circumstances  the  plaintiff  dealt  with  the  bookkeeper  at  its 
peril.  People  v.  Brooklyn  Cooperage  Co.,  187  N.  Y.  142,  79  N.  E. 
866;  Edwards  v.  Dooley,  120  N-  Y.  540.  24  N.  E.  827.  It  is  signifi- 
cant, too,  that  the  written  agreement  was  never  shown  to  the  defendant, 
and  that  it  was  not  found  until  after  the  discharge  of  Se3Tnour,  when 
a  prompt  demand  was  made  upon  the  plaintiff  to  remove  the  machine. 

Judgment  reversed,  and  new  trial  ordered;  costs  to  appellant  to 
abide  the  event.    All  concur. 


(164  App.  DIv.  7U) 

KNOWLES  V.  NEW  lOKK,  N.  H.  ft  H.  R.  CO. 

(Snpreme  Court,  Appellate  DlTlsion,  Second  Department.   November  18, 1914.) 

L  CoMVEBCB  (I  27*) — ^Reodlation  of  Railboads — Deatb  of  Sebvant — En- 
pixjTFBs'  LiABrLiTY  Act. 

Where  decedent,  a  switchman,  was  regiilarly  assigned  to  a  switch  loco- 
motive In  defendant's  yard,  and  was  killed  while  crossing  the  tracks  In 
the  yard  on  his  way  to  work,  his  administratrix,  to  establish  liability  un- 
der the  federal  Employers'  Liability  Act  (Act  April  22,  1908,  c  149,  35 
Stat.  65  [U.  S.  Comp.  St  1913,  §§  S657-S663]),  was  bound  to  prove  that  In- 
testate, when  killed,  was  engaged  In  Interstate  commerce.  In  the  sense 
tbat  the  work  which  he  was  on  his  way  to  do  was  of  that  character, 
which  she  could  do,  either  by  proving  that  the  switch  engine  on  which  he 
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was  employed  was  used  exclusively  durtng  that  shift  in  interstate  com- 
merce, or  that  It  was  thus  used  at  the  very  outset  of  the  shift. 

[Ed.  Note. — For  other  cases,  see  Commerce,  Cent.  Dig.  {  25 ;  Dec.  Dig. 
J  27.*] 

2.  Master  and  Sebvart  (|  276*) — Death  of  Servant — Intebstate  Com- 
merce— Evidence. 

In  an  action  for  death  of  plaintiff's  intestate,  regularly  assigned  to  a 
switch  engine  in  defendant's  yard,  by  being  struck  at  a  crossing  as  be 
was  going  to  work,  evidence  held  insufficient  to  show  that  the  engine  at 
the  very  outset  of  the  shift,  or  during  the  shift,  was  engaged  in  inter- 
state commerce. 

[Ed.  Note. — For  other  cases,  see  Master  and  Servant,  Gent  Dig.  H  950- 
932,  954,  9o9,  970,  976;   Dec.  Dig.  §  276.*] 

Appeal  from  Trial  Term,  Westchester  County. 

Action  by  Grace  Knowles,  as  administratrix  of  Charles  E.  Knowles, 
deceased,  against  the  New  York,  New  Haven  &  Hartford  Railroad 
Company.  From  a  judgment  in  favor  of  plaintiff,  and  from  an  order 
denying  defendant's  motion  for  a  new  trial,  it  appeals.  Reversed,  and 
new  trial  granted. 

Argued  before  JENKS,  P.  J.,  and  CARR,  RICH,  STAPLETON. 
and  PUTNAM,  JJ. 

J.  W.  Carpenter,  of  Brooklyn,  for  appellant. 
Thomas  J.  O'Neill,  of  New  York  City,  for  respondent. 

JENKS,  P.  J.  [1]  The  plaintiff  was  bound  to  establish  that  the 
work  done  by  her  intestate  at  the  time  he  was  killed  was  that  of 
interstate  commerce.  111.  Cent.  R.  R.  Co.  v.  Behrens,  233  U.  S.  473, 
34  Sup.  Ct.  646,  58  L.  Ed.  1051,  Ann.  Cas.  1914C,  163;  Pedersen  v. 
Del.,  Lack.  &  West.  R.  R.  Co.,  229  U.  S.  146,  33  Sup.  Ct.  648,  57 
L.  Ed.  1125,  Ann.  Cas.  1914C,  153;  Shanks  v.  Delaware,  L.  &  W.  R. 
Co.,  163  App.  Div.  565,  148  N.  Y.  Supp.  1034.  As  the  intestate  was 
killed  while  crossing  the  tracks  in  the  defendant's  yard  on  his  way 
to  his  work,  which  was  to  begin  a  few  minutes  thereafter,  the  case 
of  the  plaintiff  is  necessarily  that  her  intestate  was  engaged  in  inter- 
state commerce,  in  the  sense  that  the  work  which  he  was  on  his  way 
to  do  was  of  that  character.  See  Nor.  Car.  R,  R.  Co.  v.  Zachary,  232 
U.  S.  248,  34  Sup.  Ct.  305,  58  L.  Ed.  591,  Ann.  Cas.  1914C,  159.  The 
intestate  was  assigned  regularly  to  a  switch  locomotive  engine  used 
in  the  yard  of  the  defendant.  The  proof  shows  that  it  was  used  in- 
discriminately in  interstate  and  intrastate  commerce  within  the  mean- 
ing of  the  decisions.  Hence  the  plaintiff  was  bound  to  establish,  either 
that  this  switch  locomotive  was  used  exclusively  during  that  shift, 
which  began  at  midnight  and  ended  at  8  a.  m.,  in  interstate  commerce, 
or  that  it  was  thus  used  at  the  very  outset  of  the  shift. 

[2]  I  think  that  she  did  not  make  out  her  case.  The  witness  Regan, 
an  employe  of  the  defendant,  called  by  the  plaintiff,  testifies  without 
contradiction  that  there  was  no  proof  of  any  kind  available  that  could 
show  all  of  the  uses  of  this  switch  engine  in  defendant's  work.  It 
IS  true  that  the  "switching  tissues,"  which  are  record  calls  for  certain 
work,  indicate  that  this  locomotive  engine  was  used  in  interstate  com- 
•For  otber  casm  see  same  topic  &  i  mumbeb  tn  Dec.  A  Am.  Digs.  1907  to  date,  &  Rep'r  lodexea 
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merce  during  the  shift,  and  perhaps  do  not  indicate  use  for  intrastate 
commerce  during  that  time ;  but  there  is  also  proof  that  such  switch- 
ing tissues  did  not  cover  ail  of  the  ordinary  uses  of  such  an  engine,  but 
simply  outside  work — outside  of  the  central  yard  proper.  I  have  said 
already  that  the  proof  is  that  there  is  no  record  or  proof  available 
to  show  what  other  uses  may  have  been  made  of  this  engine.  And 
there  is  proof  that  the  engine  on  such  shift  was  used  always  to  make 
up  a  certain  regular  local  freight  train.  Even  if  the  switching  tissues 
indicate  that  this  engine  was  used  in  interstate  commerce  during  this 
shift,  they,  as  I  read  them,  do  not  permit  the  inference  that  such  use 
was  made  at  the  beginning  of  the  shift.  Indeed,  some  of  the  tissue 
records  seem  to  refer  to  a  use  made  some  hours  after  midnight.  There 
is  no  presumption  to  aid  the  plaintiff,  and  as  her  proof,  as  I  read  it, 
does  not  warrant  the  conclusion  that  either  the  exclusive  use  or  the 
initial  use  of  this  locomotive  engine  on  this  occasion  was  in  interstate 
commerce,  I  think  that  there  must  be  a  new  trial.  I  suggest  that, 
when  such  a  question  as  the  one  now  discussed  is  presented,  it  would 
be  well  for  the  learned  court,  in  case  the  proof  justifies  a  submission 
to  the  jury  of  the  question  of  the  character  of  the  work,  to  direct  the* 
attention  of  the  jury  specifically  to  that  issue. 

I  advise  that  the  judgment  and  order  be  reversed,  and  that  a  new 
trial  be  granted;  costs  to  abide  the  event.    All  concur. 


FISHMAN  T.  BAUMSTEIN. 
(Supreme  Court,  Appellate  Term,  First  Department    December  4,  1914.) 

Ple.vdi.vo  ({  237*) — Amendments  to  Conform  to  Proof — When  Allowed. 

The  variance  between  the  complaint,  alleging  that  defendant  agreed  to 
endeavor  to  sell  plaintiff's  Jewelry  In  pawn  and  to  pay  plaintiff  a  specified 
sum  on  a  sale,  and  that  defendant  sold  the  jewelry,  but  failed  to  pay  the 
sum,  and  the  proof  of  a  canse  of  action  for  the  price  of  the  pawn  ticketH 
on  an  unconditional  sale,  or  a  cause  of  action  on  a  conditional  sale  of 
thte  Jewelry,  depending  on  defendant's  satisfaction  with  it,  was  so  ma- 
terial that  it  was  error  to  penult  at  the  close  of  plaintiffs  case  an  amend- 
ment to  the  complaint  to  conform  to  the  proof. 

[Ed.  Note.— For  other  cases,  see  Pleading,  Cent  Dig.  §§  603-019;  Dec. 
Dig.  i  237.»] 

Seabary,  J.,  dissenting. 

Appeal  from  City  Court  of  New  York,  Trial  Term. 

Action  by  Isaac  Fishman  against  William  Baumstein.  From  a 
judgment  for  plaintiff,  rendered  by  the  City  Court  of  the  City  of  New 
York,  defendant  appeals.    Reversed,  and  new  trial  ordered. 

Argued  Ortober  term,  1914,  before  SEABURY,  BIJUR,  and  CO- 
HALAN,  JJ. 

Alexander  A.  Mayper,  of  New  York  City,  for  appellant 
Bogart  &  Bogart,  of  New  York  City  (John  Bogart  and  Isidore  Weck- 
stein,  both  of  New  York  City,  of  counsel),  for  respondent. 

COHALAN,  J.  The  action  was  brought  on  an  alleged  agreement 
for  the  sale  of  certain  jewelry,  the  same  to  be  consummated  on  the 
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happening  of  a  certain  contingency.  Plaintiff's  assignor,  Hyman  Jack- 
nowitz,  in  the  month  of  November,  1913,  owned  certain  pawn  tickets 
for  valuable  diamond  jewelry,  then  held  in  pawn.  The  complaint  al- 
leged that  the  defendant  agreed  that  he  would  endeavor  to  sell  the 
jewelry,  and  in  consideration  of  the  plaintiff's  assignor  giving  him  the 
pawn  tickets  he  further  promised  and  agreed  to  pay  the  plaintiff's  as- 
signor upon  the  sale  the  sum  of  $750;  that  plaintiff's  assignor  deliv- 
ered the  pawn  tickets;  that  the  defendant  sold  the  jewelry,  but,  con- 
trary to  the  agreement,  he  failed  to  pay  the  plaintiff  the  $750.  The 
answer  admits  that  plaintiff's  assignor  had  certain  pawn  tickets,  and 
that  they  were  delivered  to  the  defendant.  A  separate  defense  was 
set  up,  wherein  it  was  alleged  that  the  pawn  tickets  had  been  sold  to 
the  defendant,  for  which  payment  had  been  made. 

On  the  trial  the  plaintiff  abandoned  his  cause  of  action  as  claimed  in 
his  complaint,  and  sought  to  prove  two  different  and  inconsistent  caus- 
es of  action.  He  testified,  first,  to  a  cause  of  action  for  the  price  of 
the  pawn  tickets,  which  made  the  transaction  as  unconditioned  sale ; 
and,  secondly,  his  testimony  showed  that  his  cause  of  action  was  upon 
a  conditional  sale  of  the  jewelry,  depending  upon  the  defendant's  sat- 
isfaction with  it.  It  was  apparent  from  the  pleadings  that  the  sale 
was  based  upon  a  condition  precedent,  and  there  was  no  effort  to 
prove  that  cause  of  action.  At  the  end  of  the  plaintiff's  testimony  the 
defendant  moved  that  his  testimony  be  stricken  out,  on  the  ground 
that  the  facts  testified  to  were  not  pleaded.  This  motion  was  denied, 
and  an  exception  was  taken  thereto.  There  was  no  application  made 
or  pending  at  that  time  to  amend  the  complaint.  At  the  end  of  the 
plaintiff's  case  the  plaintiff  moved  to  amend  the  complaint  to  conform 
to  the  proof,  which  motion  was  granted. 

In  my  view,  there  was  such  material  variance  between  the  pleadings 
and  the  proof  that  this  action  on  the  part  of  the  court  constituted  error. 
Hamilton  v.  Mendham,  129  N.  Y.  Supp.  53.  In  that  case  the  court 
said: 

"The  court  at  Trial  Term  has  not  the  power  to  allow  an  amendment  which 
Bets  up  a  new  cause  of  action,  or  substantially  changes  the  one  pleaded. 
ThUemann  v.  Mayer,  71  App.  Div.  595  [76  N.  X.  Supp.  132] ;  Abbott  v.  MeUi- 
ken,  48  App.  Dlv.  109  [62  N.  T.  Supp.  660]." 

The  judgment  should  be  reversed,  and  a  new  trial  ordered;  costs 
to  the  appellant  to  abide  the  event. 

BIJUR,  J.,  concurs.    SEABURY,  J.,  dissents. 


(164  App.  Dlv.  656) 

LANDT  V.  GOETZ  et  aL     (No.  278/113.) 

(Supreme  Conrt,  Appellate  Division,  Third  Department    November  25,  1914.) 

Witnesses  (S  276*) — Cboss-Examination  of  Paktt. 

Plaintiff  testified  that,  while  tearing  down  a  wall,  he  heard  defendant 
direct  other  workmen  to  clean  all  tlie  rubbish  ofC  the  floor  and  posts,  and 
that  In  obedience  to  that  order  such  workmen  removed  the  posts  supi»ort- 
Ing  the  timbers  upon  which  be  was  standing.     Heid  that,  as  plaintiff 
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•  claimed  that  the  order  either  was  a  direction  to  remove  the  posts  or  was 
sasceptlble  of  being  misunderstood,  and  was  negligent  in  any  case,  it 
was  proper  to  ask  plaintiff  on  cross-examination  whether  he  understood 
that  anything  was  directed  to  be  removed  except  the  rubbish. 

[Ed.  Note.— For  other  cases,  see  Witnesses,  Cent  Dig.  §§  924,  926,  967  - 
975;   Dec.  Dig.  8  276.*] 
Howard,  J.,  dissenting. 

Appeal  from  Albany  County  Court. 

Action  by  Thomas  J.  Landy  against  William  L.  Goetz  and  Fred 
Bohl,  copartners.  From  a  judgment  for  plaintiff,  and  an  order  deny- 
ing their  motion  for  new  trial,  defendants  apped.  Reversed  and  re- 
manded. 

Argued  before  SMITH,  P.  J.,  and  KELLOGG,  LYON,  HOWARD, 
and  WOODWARD,  JJ. 

William  H.  Foster,  of  Syracuse  (Andrew  J.  Nellis,  of  Albany,  of . 
counsel),  for  appellants. 

Robert  W.  Scott,  of  Albany  (Joseph  A.  Murphy,  of  Albany,  of  coun- 
sel), for  respondent. 

JOHN  M.  KELLOGG,  J.  Plaintiff,  an  employe  of  the  defendants  in 
demolishing  a  building,  claims  that  while  he  was  engaged  in  tearing 
down  a  wall  other  employes  of  the  defendants  working  with  him  caused 
the  posts  supporting  the  timbers  upon  which  he  was  standing  to  be 
removed,  and  alleges  that  such  removal  was  by  the  direction  of  one 
of  the  defendants,  as  thft  result  of  an  order  carelessly  given.  The 
plaintiff  heard  the  defendant  direct  the  other  workmen  "to  clean  all 
the  rubbish  off  the  floor  and  posts,"  and  contends  that  the  other  work- 
men understood  this  to  be  an  order  to  remove  the  posts,  which  removal 
caused  his  injury.  The  jury  have  found  that  the  direction  so  given  was 
an  order  to  remove  the  posts,  or  was  so  carelessly  given  that  it  might 
well  have  been  so  understood  by  the  workmen. 

The  plaintiff,  upon  cross-examination,  was  asked,  in  substance, 
whether  when  he  heard  the  order  he  understood  that  it  required  any- 
thing to  be  removed  except  the  rubbish.  The  plaintiff's  objection  to 
the  question  was  sustained  and  exception  taken.  It  is  manifest  that, 
if  the  plaintiff  understood  that  the  workmen  were  directed  to  remove 
the  posts,  he  cannot  complain  because  they  understood  it  in  the  same 
way.  If  he  underistood  the  posts  were  to  be  removed,  he  was  called 
upon  to  take  care  of  himself.  His  understanding,  therefore,  bore  di- 
rectly upon  the  question  whether  he  was  guilty  of  contributory  negU- 
gence. 

The  judgment  should  therefore  be  reversed,  and  a  new  trial  granted, 
with  costs  to  the  appellant  to  abide  the  event.  All  concur,  except 
HOWARD,  J.,  who  dissents. 
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ALEXANDER  V.  PAGE  et  aL 

(Supreme  Court,  Appellate  Term,  First  Department    December  4,  1914.) 

Insurance  (|  776*1 — Mutual  Benefit  Ixsurancb — By-Laws. 

Where  the  by-laws  of  defendant  lodge  provided  for  the  payment  of  a 
death  beneilt  to  the  widow  or  beneficiary  of  members,  such  by-laws  con- 
stituted a  binding  contract  between  the  lodge  and  Its  members;  and  the 
administrator  of  a  member,  who  AiM.  leaving  neither  widow  nor  bene- 
ficiary, cannot  recoTer  the  benefit 

[Ed.  Note.— For  other  cases,  see  Insurance,  Cent  Dig.  Si  1942,  1913; 
Dec.  Dig.  {  776.»] 

Appeal  from  Municipal  Court,  Borough  of  Manhattan,  Seventh  Dis- 
trict. 

Action  by  Samuel  Alexander,  as  administrator,  against  Joseph. Page, 
•  as  president  of  Hamilton  Lodge,  and  others.  From  a  judgment  for 
plaintiff,  defendants  appeal.  Reversed,  and  judgment  entered  for  de- 
fendants. 

Argued  October  term,  1914,  before  SEABURY,  BIJUR,  and  CO- 
1  lALAN,  JJ. 

Wilford  H.  Smith,  of  New  York  City,  for  appellants. 
Louis  A.  Leavelle,  of  New  York  City,  for  respondent. 

COHALAN,  J.  The  action  was  brought  to  recover  $100  alleged  to 
be  due  the  plaintiff  by  reason  of  the  membership  of  a  decedent  in  the 
defendant  lodge.  Death  benefits  are  paid  under  the  provisions  of  the 
following  by-law : 

"One  year's  membership  and  the  payments  for  all  dnes.  taxes,  and  fines 
having  occinrcd  apainst  him,  In  the  event  of  death,  his  widow  or  beneflclnry 
may  receive  as  a  death  benefit  the  sum  of  $100." 

The  case  was  heard  on  the  pleadings  and  the  by-laws,  as  a  matter 
of  law,  and  no  evidence  was  introduced  except  a  copy  of  the  defend- 
ants' by-laws.  The  plaintiff  sued  as  an  administrator  of  the  estate 
of  the  decedent.  It  appears  that  he  was  an  uncle  of  the  deceased  mem- 
ber. As  a  matter  of  law,  on  the  allegations  of  the  pleadings  and  un- 
der the  by-laws  of  the  defendant  lodge,  we  do  not  see  how  he  is  en- 
titled to  recover.  The  by-laws  specifically  state  that  no  recovery  may 
be  had  except  by  the  widow  or  the  beneficiary  of  a  deceased  member. 
Concededly,  the  plaintiff's  intestate  neither  left  a  widow  nor  named 
a  beneficiary.  The  by-laws  are  a  binding  contract  between  the  lodge 
and  its  members.  Hellenberg  v.  Ind.  Order  of  B'nai  Berith,  94  N. 
Y.  580 ;  Hess  v.  Johnson,  41  App.  Div.  465,  58  N.  Y.  Supp.  983. 

The  judgment  appealed  from  should  be  reversed,  with  costs,  and 
judgment  entered  for  the  defendant  on  the  pleadings,  with  costs.  All 
concur. 
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(8S  Misc.  R«p.  23) 

GRIMES  V.  STRAUSS  et  aL 

(Sapreme  Court,  Appellate  Term,  First  Department.    December  4,  1914.) 

1.  Mastee  and  Sebvant  (§  278*) — Injubies  to  Sebvant — Sdfficiency  of 
Evidence — Xeoligesce  of  Masteb. 

In  an  action  for  injuries  to  a  department  manager  in  a  department 
store,  caused  by  the  fall  of  a  fire  extinguisher  from  tbe  counter,  evidence 
held  lusufllclent  to  show  any  negligence  on  the  part  of  the  owners  of  the 
store  or  their  superintendents. 

[Ed.  Note. — For  other  cases,  see  Master  and  Servant,  Cent.  Dig.  if  954, 
956-958,  960-969,  971,  972,  977 ;  Dec.  Dig.  §  278.*] 

■2.  Masteb  and  Servant  (|  278*) — Injumesjo  Sebvant — Evidence — Neqli- 
OENCE  OF  Masteb — Knowledge  of  Danger. 

The  mere  fact  that  extinguishers  bad  prevloiisly  fallen  from  another 
counter  was  not  evidence  of  negligence,  or  notice  to  the  employer  that 
they  were  inherently  dangerous,  in  the  absence  of  a  showing  that  they 
had  Inflicted  damage  on  the  previous  occasion. 

[Ed.  Note.— For  other  cases,  see  Master  and  Servant,  Cent  Dig.  {{  954, 
956-958,  960-969,  971,  972,  977  ^  Dec.  Dig.  §  278.*] 

3.  Masteb  and  Sebvant  ({  265*) — ^Injuries  to  Sebvant — Evidence — ^Neoli- 
UENCE  OF  Masteb — Rxs  Ipsa  Loquitub. 

The  doctrine  of  res  ipsa  loquitur  does  not  apply  in  an  action  by  a  de- 
partment store  employs  to  recover  for  injuries  occasioned  by  the  fall  of 
Are  extingnishers,  which  had  been  placed  near  the  end  of  a  counter. 

[Ed.  Nctte. — ^Por  other  cases,  see  Master  and  Servant,  Cent.  Dig.  {{  877- 
908,  955;   Dec.  Dig.  f  205.*] 

Cohalan,  J.,  dissenting. 

Appeal  from  Municipal  Court,  Borough  of  Manhattan,  Fourth  Dis- 
trict. 

Action  by  Madge  Grimes  against  Percy  S.  Strauss  and  others.  Judg- 
ment for  the  plaintiff,  and  defendants  appeal.  Reversed,  and  com- 
1  laint  dismissed. 

Argued  October  term,  1914,  before  SEABURY,  BIJUR,  and  CO- 
HALAN, JJ. 

William  Butler,  of  New  York  City  (R.  Waldo  MacKewan,  of  New 
York  City,  of  counsel),  for  appellants. 
Bernard  Edelhertz,  of  New  York  City,  for  respondent. 

SEABURY,  J.  The  action  was  brought  to  recover  damages  for  per- 
sonal injuries  sustained  by  the  plaintiff  while  she  was  in  the  employ 
of  the  defendants  as  manager  of  a  section  in  the  household  goods  de- 
partment of  R.  H.  Macy  &  Co.'s  department  store.  The  plaintiff  tes- 
tified that  she  was  standing  in  one  of  the  aisles  of  the  store,  between 
the  counters,  upon  which  goods  were  placed  for  display  and  sale,  and 
was  directing  a  customer  to  another  part  of  the  store,  when  a  large 
board,  to  which  were  attached  three  brass  fire  extinguishers,  fell  from 
one  of  the  counters  and  struck  her  in  the  foot,  causing  the  injuries  of 
which  she  complains.  The  board  m  question  had  been  resting  upon 
an  easel  upon  the  counter,  and  was  used  to  display  the  fire  extinguish- 
ers for  sale.  Daniel  J.  Murphy,  who  was  the  person  in  charge  of  the 
entire  basement  of  the  department  store,  in  which  place  the  accident 
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occurred,  was  called  by  the  plaintiff,  and  testified  that  he  had  charge 
of  the  placing  of  goods  upon  the  counters,  and  that  they  were  placed 
there  under  his  direction.  He  also  stated  that  the  fire  extinguishers 
were  placed  within  about  four  inches  from  the  end  of  the  table. 

The  defendant  called  several  of  the  girls  employed  in  the  plaintiff's 
section,  who  testified  that  the  fire  extinguishers  had  remained  on  the 
table  for  several  weeks  before  the  accident  occurred,  in  the  same  posi- 
tion in  which  they  were  when  they  fell.  One  of  the  defendants'  wit- 
nesses testified  that  she  was  within  five  or  six  feet  of  the  accident  when 
it  occurred,  and  saw  it,  and  that  she  saw  Marian  Wolfert,  a  saleswoman 
in  the  defendants'  employ,  push  a  pastry  board,  which  was  displayed 
on  the  same  counter  at  the  Side  of  the  fire  extinguishers,  which  act 
jarred  the  extinguishers  and  caused  them  to  fall. 

Marian  Wolfert  was  called  in  rebuttal  by  the  plaintiff.  She  admit- 
ted that  she  was  selling  a  board  from  the  same  counter  at  the  time  of 
the  accident,  but  stated  that  she  was  about  five  feet  from  the  counter 
at  the  time,  and  did  not  push  it,  and  that  the  board  was  not  near  the 
fire  extinguishers. 

[1]  The  learned  trial  justice  rendered  a  decision  awarding  $150 
damages  to  the  plaintiff.  I  am  unable  to  find  in  the  record  any  evi- 
dence of  negligence  upon  the  part  of  the  defendants  or  their  superin- 
tendents. The  only  evidence  offered  as  to  the  cause  of  the  falling  of 
the  extinguishers  was  that  of  the  defendants'  witness,  Showing  that 
they  were  pushed  by  one  of  plaintifFs  fellow  servants,  for  which  the 
defendants  would  clearly  not  be  liable.  This  evidence  was  denied  by 
the  plaintiff's  witness,  to  whom  credence  was  apparently  given  by 
the  court  in  preference  to  the  defendants'  witness.  There  was  no 
evidence  of  a  defect  in  the  easel  upon  which  the  extinguishers  were 
displayed,  and  no  evidence  that  they  were  placed  in  a  dangerous  posi- 
tion upon  the  counter. 

[2]  The  mere  statement  of  one  of  the  witnesses  that  they  had  previ- 
ously fallen  from  another  counter  was  no  evidence  of  negligence,  in 
the  absence  of  proof  as  to  the  cause  of  the  previous  fall ;  and  the  fact 
that  they  had  previously  fallen  would  not  be  notice  to  the  company 
that  fhey  were  inherently  dangerous,  unless  it  appeared  that  they  had 
inflicted  damage  on  the  previous  occasion  which  was  not  shown. 

[8]  The  case  is  certainly  not  one  to  which  the  doctrine  of  res  ipsa 
loquitur  could  apply.  From  the  mere  fact  that  the  extinguishers  fell 
from  the  counter  it  cannot  be  assumed  that  they  were  negligently 
placed,  or  that  it  was  negligence  to  display  thefn  upon  a  counter.  They 
may  have  been  pushed  accidentally  by  one  of  the  clerks,  or  even  by 
a  passing  customer,  and  the  chance  of  a  human  being  having  the  mis- 
fortune to  be  standing  in  the  spot  upon  which  they  fell  was  so  remote 
that  the  general  situation  could  not  be  said  to  be  mherently  dangerous 
or  unsafe. 

The  judgment  is  totally  unsupported  by  proof  of  negligence  in  the 
defendants,  and  should  be  reversed,  with  costs,  and  the  complaint  dis- 
missed, with  costs. 

BIJUR,  J.,  concurs.    COHALAN,  J.,  dissents. 
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a64  App.  Dlv.  666) 

BRADLEY  v.  VILLAGE  OF  UNION.     (No.  241-66.) 

(Supreme  Court,  Appellate  Division,  Third  Department    November  26, 1914.) 

1.  MUNICIPAI.  COBFORATIONB    ({  1022*) — ^NOTICB. 

The  notice  required  by  Village  Law  (Consol.  Laws,  c.  64)  |  341,  as  a 
condition  precedent  to  an  action  for  personal  injuries,  need  not  be  given 
before  suing  a  municipality  for  breach  of  contract. 

[Ed.  Note.— For  other  cases,  see  Municipal  (Corporations,  Cent  Dig.  § 
2193 ;  Dec.  Dig.  g  1022.*] 

2.  Waters  and  Wateb  (3oubsbs  (S  201*) — Puauc  Supply — CJoNTaAcrs — Ac- 

tions FOB  Breach. 

Where  a  municipality  purchased  the  water  plant  of  a  private  corpora- 
tion, and  thereafter  began  to  distribute  water"  for  domestic  purposes,  it 
occupied  exactly  the  same  position  as  the  corporation  to  whose  rights 
and  duties  it  succeeded,  and  a  water  user  who  contracted  with  the  mu- 
Dldpality  for  the  furnishing  of  water  may  sue  It  for  breach  of  coutifact 

[Ed.  Note. — For  other  cases,  see  Waters  and  Water  Courses,  Cient  Dig. 
I  275;   Dec.  Dig.  i  201.*1 

8.  Appeal  and  Error  (S  1033*) — Rbview — Harulesb  Ebbob. 

The  submission  to  the  jury  of  a  question  which  the  court  should  have 
declared  in  plaintiff's  favor  as  a  matter- of  law  cannot  be  complained  of 
by  defendant. 

[Ed.  Note. — ^For  other  cases,  see  Appeal  and  Error,  Cient  Dig.  H  4052- 
4062;  Dec.  Dig.  1 1033.*] 

4.  Watkbs  and  Watkb  Coubses  (§  201*)— Watkbwobkb — "Main" — "Sebvick 
Pipe." 

A  one-Inch  pipe,  connecting  with  a  large  water  main  and  extending  from 
within  a  municipality  to  a  point  outside,  is  a  "main,"  where  used  to  carry 
water  to  a  number  of  persons  residing  outside  of  the  municipality,  as  dis- 
tinguished from  a  "service  pipe,"  which  merely  takes  water  from  tne 
main  to  the  individual  user ;  and  the  water  system  having  been  acquired 
by  the  municipality  from  a  private  water  company,  the  •courts  will  not 
assume  that  it  was  without  antbority  to  maintain  the  small  pipe,  which 
it  was  using  in  a  quasi  public  function. 

[Ed.  Note. — For  other  cases,  see  Waters  and  Water  Courses,  Cent  Dig. 
|2T6;  Dec.  Dig.  i  201.* 

For  other  definitions,  see  Words  and  Phrases,  Second  Series,  Mains; 
Service  Pipe.] 

6.  Waters  and  Watib  Courses  (f  201*) — ^Public  Supply — Contbacts — ^Lia- 
bility. 

Where  a  municipality,  which  acquired  the  property  of  a  private  water 
company,  including  a  small  pipe  extending  outside  of  the  city  limits  and 
used  to  supply  a  few  families,  contracted  with  such  persons  to  supply 
them  with  water,  it  was  liable  for  breach  of  contract. 

[Ed.  Note.— For  other  cases,  see  Waters  and  Water  Courses,  Cent  Dig. 
§275;   Dec.  Dig.  |  201.*] 

Kellogg,  J.,  dissenting. 

Appeal  from  Broome  County  Court. 

Action  by  Fred  E.  Bradley  against  the  Village  of  Union,  begun  in 
justice's  court  and  appealed  by  defendant  to  the  County  Court.  From 
a  judgment  there  for  plaintiff,  and  an  order  denying  a  new  trial,  de- 
fendant appeals.    Affirmed. 

See,  also,  150  N.  Y.  Supp.  112. 

•For  otiMr  case*  m«  tune  topte  ft  i  wmm  to  Dee.  A  Am.  Digs.  UV7  to  4Me,  *  Rap'r  Indazn 
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Argued  before  SMITH,  P.  J.,  and  KELLOGG,  LYON,  HOW- 
ARD, and  WOODWARD,  JJ. 

Thomas  A.  MacOary  of  .Union,  for  appellant. 

La  Verne  E.  Race,  of  Binghamton,  for  respondent. 

WOODWARD,  J.  The  plaintiff  brought  his  action  in  justice's  court 
in  the  village  of  Union  to  recover  damages  alleged  to  have  been  sus- 
tained by  reason  of  a  breach  of  contract  on  the  part  of  the  defend- 
ant in  failing  to  supply  the  plaintiff  with  water.  Briefly  the  facts  in  the 
case  are  these: 

The  village  of  Union  in  the  year  1910  took  the  necessary  steps  to 
purchase  the  water  plant  theretofore  maintained  and  operated  by  the 
Union  Water  Company,  and  the  transaction  was  fully  and  lawfully 
consummated,  so  far  as  this  record  shows.  Several  years  prior  to  this 
purchase  by  the  defendant  the  Union  Water  Company  had  entered  into 
a  contract  by  the  terms  of  which  it  supplied  water  to  several  families 
just  outside  of  the  corporate  limits  of  the  village  of  Union,  in  the  town 
of  Union.  To  accomplish  this,  the  Union  Water  Company  had  ex- 
tended its  mains  by  adding  several  hundred  feet  of  one-inch  pipe  to 
its  four-inch  main.  A  portion  of  the  one-inch  main  was  within  the 
village  limits  and  a  portion  of  it  outside,  and  the  plaintiff  purchased 
his  property  outside  of  the  village  limits  from  one  of  the  parties  who 
had  thus  been  supplied  with  water  through  the  Union  Water  Com- 
pany's extended  main.  It  is  not  disputed  that  the  plaintiff,  after  his 
purchase,  continued  to  be  supplied  with  water  from  the  Union  Water 
Company,  and  afterward  from  the  village  of  Union,  and  there  is  no 
question  here  that  the  village  of  Union  purchased  all  of  the  property 
belonging  to  the  Union  Water  Company ;  but  the  defendant  contends 
that  this  one-inch  extension  of  the  four-inch  main  is  a  service  pipe,  and 
that  it  does  not  belong  to  the  defendant  to  maintain  and  operate  the 
same,  or,  at  least,  that  it  owed  no  such  duty  to  the  plaintiff  outside  of 
the  village  limits. 

The  plaintiff's  particular  causes  of  action  grow  out  of  the  fact  that 
in  December,  1911,  he  paid  to  the  defendant's  agent  the  sum  of  $2.50. 
this  being  the  prescribed  rate  for  furnishing  7,500  gallons  of  water 
for  the  succeeding  six  months,  with  an  obligation  on  the  part  of  the 
plaintiff  to  pay  25  cents  per  1,000  gallons  for  any  water  used  in  excess 
of  said  7,500  gallons,  and  that  the  defendant  failed  to  furnish  the  wa- 
ter for  this  particular  six  months,  and  that  a  similar  transaction  oc- 
curred in  June,  1911,  with  like  failure  on  the  part  of  the  defendant  to 
perform.  The  plaintiff  had  judgment  in  the  justice's  court  for  $60. 
The  defendant  appealed  for  a  new  trial  to  the  County  Court.  Upoji 
the  first  trial  in  the  County  Court  the  plaintiff  was  nonsuited,  but  on  the 
application  of  the  plaintiff  a  new  trial  was  granted,  and  upon  the  second 
trial  the  jury  returned  a  verdict  for  $138.75  damages.  Judgment  was 
duly  entered,  and  a  motion  for  a  new  trial  denied,  and  from  the  judg- 
ment and  order  denying  the  new  trial  appeal  comes  to  this  court. 

[1]  The  defendant  urges  in  its  first  point  that  the  court  erred  in 
refusing  to  dismiss  the  complaint  at  the  opening  of  the  trial,  on  the 
ground  that  the  action  could  not  be  maintained  because  the  plaintiff 
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had  failed  to  comply  with  the  requirements  of  the  Village  Law  in  ref- 
erence to  notice,  and  particularly  that  he  had  not  given  the  notice  re- 
quired by  section  341  of  said  law.  This  section,  without  the  elimina- 
tions and  italics  relied  upon  by  the  defendant,  provides : 

"No  action  shall  be  maintained  against  the  village  for  damages  for  a  per- 
soual  injury  or  an  injury  to  property  alleged,  to  have  been  sustained  by  rea- 
son of  the  negligeuce  of  the  village  or  of  any  officer,  agent  or  employ^  thereof. 
nnle?s  the  same  shall  be  commenced  within  one  year  after  the  cause  of  action 
therefor  shall  have  accrued  nor  unless  a  written  verified  statement  of  the  na- 
ture of  the  claim  and  of  the  time  and  place  at  which  snch  injury  is  alleged 
to  have  been  received  shall  have  been  filed  with  the  village  clerk  within  sixty 
days  after  the  cause  of  action  shall  have  accrued.  An  action  on  such  a  claim 
shall  not  be  commenced  until  the  expiration  of  thirty  days  after  it  is  pre- 
sented." 

Obviously  this  statutory  provision  has  no  relation  whatever  to  an 
action  on  contract,  such  as  the  plaintiff  asserts,  and  the  mere  fact  that 
the  plaintiff  in  a  justice's  court  action  alleges  generally  in  connection 
with  his  allegations  of  breach  of  contract,  that  he  has  "sustained  dam- 
ages to  his  property,  was  put  to  great  expense  for  labor,  and  suffered 
great  loss  of  time  and  hardship,  to  plaintiff's  damage  in  the  sum  of 
$100,"  does  not  bring  the  case  within  either  the  letter  or  the  spirit  of 
the  statute.  The  injuries  contemplated  by  the  statute  are  those  arising 
out  of  negligent  acts  on  the  part  of  the  village  or  its  ofScers  in  relation 
to  streets,  highways,  etc.,  by  which  physical  injuries  are  worked  to  per- 
sons or  property  (Sammons  v.  City  of  Gloversville,  175  N.  -Y.  346,  350, 
67  N.  E.  622) ;  and  the  effort  to  bring  the  present  case  within  the  pro- 
visions of  this  section  of  the  Village  Law  is  ingenious  rather  than  com- 
mendable. The  suggested  application  of  subdivision  21  of  section  89 
of  the  Village  Law  requires  no  comment. 

[2]  Equally  untenable  is  the  second  point,  to  the  effect  that  the 
court  erred  in  denying  the  motion  at  the  close  of  plaintiff's  case  for  a 
nonsuit,  on  the  ground  that  the  evidence  showed  no  contract  on  the  part 
of  the  defendant  to  furnish  water  for  any  particular  period.  The  evi- 
dence established  that  the  village  of  Union  had  purchased  the  plant  of 
a  private  company,  which  had  previously  supplied  water  to  the  plain- 
tilt's  predecessor  in  title,  and  that  the  village  of  Union  had  continued 
to  supply  water ;  that  the  village  of  Union  had  adopted  resolutions  fix- 
ing the  water  rates  at  $5  per  year  where  not  to  exceed  15,000  gallons 
of  water  was  used,  with  an  additional  charge  of  25  cents  for  each  1,000 
gallons  in  excess  of  that  amount,  and  that  these  rates  were  to  be  col- 
lected in  advance  for  each  period  of  six  months.  There  was  undis- 
puted evidence  that  the  plaintiff  had  paid  the  sum  of  $2.50  for  each 
of  two  periods  of  six  months,  and  there  can  be  no  reasonable  ques- 
tion that  there  was  an  implied  contract  to  supply  the  plaintiff  with 
water  for  each  of  these  six-months  periods  just  as  such  a  contract 
would  have  been  hield  to  exist  with  a  private  company.  When  a  mu- 
nicipality takes  to  itself  the  plant  of  a  private  water  company  and  un- 
dertakes to  distribute  water  for  domestic  purposes,  it  occupies  exactly 
the  same  position  as  the  corporation  to  whose  rights  and  duties  it  suc- 
ceeded in  it  relations  to  those  with  whom  it  contracts  (Oakes  Mfg.  Co. 
v.  City  of  New  York,  206  N.  Y.  221,  228,  99  N.  E.  540,  42  L.  R.  A. 
[N.  S.]  286) ;  and  it  would  be  absurd  to  contend  that  a  private  water 
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company,  fixing  its  rates  payable  in  advance,  and  receiving  such  pay- 
ment, did  not  contract  to  furnish  the  water  during  the  period  for  which 
the  payment  was  made. 

[a,  4]  We  are  of  the  opinion  that  the  defendant  has  no  reason  to 
complain  because  the  court  submitted  to  the  jury  the  question  of  wheth- 
er the  extension  of  the  four-inch  main,  by  the  addition  of  a  one-inch 
pipe  extending  from  within  the  village  to  a  point  outside  of  the  same, 
was  a  main ;  for  under  the  facts  as  they  appear  in  evidence  there  can 
be  no  reasonable  doubt  that,  as  a  matter  of  law,  it  was  a  part  of  the 
system  constructed  and  maintained  by  the  Union  Water  Company,  and 
as  such  was  one  of  the  mains  for  distribution,  as  distinguished  from  a 
service  pipe,  which  merely  takes  the  water  from  the  main  to  the  indi- 
vidual consumer.  Whatever  might  be  said  of  the  ruling  of  the  court 
in  reference  to  the  duty  of  the  defendant  to  keep  this  one-inch  pipe  in 
repair  if  it  was  a  service  pipe,  it  is  clear  that  under  the  facts  disclosed 
by  the  evidence  this  pipe  constituted  a  part  of  the  property  which 
the  village  of  Union  took  over  from  the  Union  Water  Company,  and 
the  plaintiff  had  no  authority  whatever  to  disturb  it  in  any  manner, 
and  this  court  will  not  assume  to  limit  the  control  of  a  municipal  cor- 
poration over  the  property  which  it  has  acquired  from  a  private  cor- 
poration discharging  a  quasi  public  function  in  an  action  of  this  char- 
acter. It  may  be  that  it  was  not  bound  to  maintain  this  one-inch  pipe 
outside  of  the  village  of  Union,  even  though  it  had  the  authority  to 
do  so  under  the  provisions  of  section  232  of  the  Village  Law ;  but,  hav- 
ing contracted  with  the  plaintiff  to  furnish  him  with  water  for  stated 
periods,  it  could  not  violate  these  contracts  without  accepting  the  legal 
responsibility  therefor  any  more  than  its  predecessor,  the  Union  Wa- 
ter Company,  could  have  done. 

We  are  of  the  opinion  that  the  measure  of  damages  adopted  was 
the  proper  one  (Whitehouse  v.  Staten  Island  Water  Supply  Co.,  91  N. 
Y.  Supp.  544,  101  App.  Div.  112),  and  that  no  good  reason  is  suggest- 
ed why  the  judgment  should  not  be  affirmed. 

The  judgment  and  order  appealed  from  should  be  affirmed,  with  costs. 

Order  affirmed,  with  $10  costs  and  disbursements.  All  concur,  ex- 
cept 

JOHN  M.  KELLOGG,  J.  (dissenting).  In  1892  Brown  and  Smith, 
the  owners  of  properties  outside  of  the  village  of  Union,  made  an 
agreement  with  the  Union  Water  Company,  a  copartnership,  by  \yhich 
the  company  was  to  extend  an  inch  pipe  from  its  main  in  the  village 
to  neai-  their  residences  for  the  purpose  of  supplying  the  house  of 
Brown  and  the  premises  of  Smith  with  water,  for  which  Brown  was 
to  pay  annually  for  five  years  $23,  and  Smith  $10,  with  the  under- 
standing that,  if  other  premises  beyond  theirs  were  supplied  through 
said  pipe,  the  rate  was  to  abate  accordingly.  The  price  fixed  for  the 
five  years  was  intended  to  cover  the  cost  of  laying  said  pipe  beyond 
the  main  and  for  the  water  used.  The  contract  provided  that  they 
should  be  governed  by  the  same  rules  and  regulations  of  the  company 
as  governed  the  patrons  that  used  said  water  within  the  corporate 
limits  of  the  village,  and  that  the  said  line  was  to  be  so  laid  as  to  pro- 
vide said  parties  with  a  good  and  sufficient  supply  of  water  from  its 
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present  main  in  the  same  manner  as  is  provided  by  said  company  to 
its  patrons  in  the  village. 

In  1908  the  village  acquired  and  took  over  the  water  system,  the 
transfer  of  title  containing  an  assignment  of  the  contract  with  Brown 
and  Smith.  The  plaintiff  has  succeeded  to  the  Brown  farm,  and  he 
has  been  supplied  with  water  to  January,  1912.  Upon  purchasing  the 
plant  the  village  put  the  water  system  upon  a  meter  basis ;  the  water 
rates  being  $2.50  for  each  six  months,  with  25  cents  additional  for  each 
1,000  gallons  in  excess  of  7,500.  The  plaintiff  has  paid  those  water 
rates  from  time  to  time,  six  months  in  advance,  the  last  payment  being 
June  20,  1912.  In  January,  1912,  the  water  did  not  come  to  the  plain- 
tiff's house,  and  the  pipe  was  found  to  be  frozen  and  broken  near  the 
main.  The  plaintiff  made  complaint  to  the  trustees  and  required  that 
they  thaw  out  and  fix  the  pipe.  They  manifested  a  willingness  to  fur- 
nish the  water,  but  doubted  their  right  under  the  law  to  expend  money 
for  repairing  the  pipe  outside  of  the  village,  and,  the  plaintiff  neglect- 
ing to  repair  or  fix  the  pipe,  the  defendant  closed  the  connection  at 
the  main. 

The  plaintiff's  contention  was  that  he  had  a  valid  contract  with  the 
village  by  which  it  must  furnish  him  with  Water  and  it  must  keep  the 
pipe  in  repair.  The  defendant's  contention  was  that  it  had  not  the 
power  under  the  law  to  make  the  repairs  outside  of  the  village,  and 
declined  for  that  reason  to  repair  and  thaw  out  the  pipe.  Apparently 
the  predecessors  of  the  plaintiff  had  paid  for  the  pipe  beyond  the  vil- 
lage limits,  and  the  plaintiff  and  his  predecessors  were  under  no  legal 
obligation  to  receive  and  pay  for  the  water  after  the  contract  term  of 
five  years.  The  owners,  before  the  village  acquired  the  plant,  had  the 
legal  right  to  furnish  water  outside  of  the  village,  and  by  their  con- 
tract undertook  to  do  so  for  five  years,  which  time  had  expired  before 
the  village  acquired  the  plant ;  nevertheless  the  company  continued  to 
furnish  water  thereafter,  we  may  assume,  I  think,  at  the  same  rate  at 
which  it  furnished  its  patrons  in  the  village,  and  the  defendant  after 
the  purchase  continued  the  service. 

Section  227  of  the  Village  Law  provides  that  supply  pipes  connected 
with  mains  and  used  by  private  owners  or  occupants  shall  be  laid  and 
kept  in  repair  at  their  expense,  and  section  232  provides  that  the  water 
commissioners  may  sell  to  a  corporation  or  to  individuals  outside  of  the 
village  the  right  to  make  connections  with  the  mains  for  the  purpose 
of  drawing  water  therefrom  and  fix  the  price  and  conditions  thereof. 
If  the  village  had  constructed  a  new  plant,  instead  of  buying  an  exist- 
ing plant,  it  would  have  had  no  authority  to  extend  the  pipe  from  its 
mains  in  the  village  beyond  the  village  line  and  supply  water  to  con- 
sumers outside  the  village.  It  could  only  permit  the  outsiders  to  take 
the  water  from  the  mains  at  the  village  line  at  their  own  expense. 

While  the  village  has  the  right  to  acquire  a  plant  and  existing  water 
system,  I  think  it  is  contemplated  under  section  232  that  the  plant  shall 
be  for  the  purpose  of  supplying  the  village  and  the  residents  of  the 
village  with  water.  I  think  in  any  event  the  contract  was  subject  to 
the  powers  and  limitations  of  the  village  when  it  acquired  the  plant. 
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The  village  authorities  were  well  within  their  rights  when  they  re- 
fused to  expend  money  in  thawing  out  and  repairing  the  pipe  outside 
of  the  village.  The  plaintiff,  instead  of  thawing  out  and  repairing  the 
pipe  himself,  and  thus  obtaining  a  supply  of  water,  has  seen  fit  to  liti- 
gate with  the  village  upon  technical  grounds  the  question  as  to  the 
duty  of  the  village  to  make  the  repairs.  Under  all  the  circumstances, 
the  plaintiff,  if  he  desired  water  from  the  village  plant,  should  have 
thawed  out  and  repaired  the  pipe.  Failing  to  do  this,  he  cannot  charge 
the  village  with  liability  on  account  of  his  not  receiving  the  water  from 
the  plant. 

I  think,  however,  the  plaintiff  having  paid  water  rates  for  a  time 
when  water  was  not  furnished  him,  that  he  may  recover  the  money  so 
paid.  I  favor  a  reversal,  unless  .the  plaintiff  stipulates  to  reduce  the 
recovery  of  damages  to  $5,  and  to  strike  from  the  judgment  the  recov- 
ery of  costs,  in  which  case  the  judgment  is  so  modified,  and,  as  modi- 
fied, affirmed,  with  costs  to  the  appellant  in  both  courts. 


(164  App.  Dlv.  735) 

BRADLEY  v.  VILLAGE  OF  tINION.     (No.  241-11.) 

(Supreme  Court,  Appellate  Division,  Third  Department    November  25,  1914.) 

1.  MuNTCiPAi-  CoBPonATiONS  (§  1040*) — Costs — ^Allowance  Against  Munici- 

pality— Statu!  E. 

Code  Civ.  Proc.  g  8245,  declaring  that  costs  cannot  be  awarded  to  the 
plaintiff  in  an  action  against  a  municipality,  unlei»  the  claim  was  pre- 
sented to  the  municipal  authorities  for  audit  before  commencement  of  the 
action,  has  no  application  to  an  action  brought  in  Justice  court;  and  a 
municipality,  by  appealing  from  a  Judgment  rendered  against  it  in  Jus- 
tice court,  caimot  deprive  plaintiff  of  bis  right  to  costs  iii  case  of  his  ul- 
timate success. 

[Ed.  Note. — For  other  cases,  see  Municipal  Corporations,  Cent.  Dig.  H 
2213,  2214 ;   Dec.  Dig.  {  1040.»] 

2.  Courts  (S  89*)— Precedence. 

A  decision  construing  a  statute,  which  has  stood  the  test  of  80  years 
without  legislative  alteration,  is  binding  as  a  precedent 

[Ed.  Note.— For  other  cases,  see  Courts,  Cent  Dig.  H  311,  312;  Dec. 
Dig.  {  89.*] 

Kellogg,  J.,  dissenting. 

Appeal  from  Broome  County  Court. 

Action  by  Fred  E.  Bradley  against  the  Village  of  Union,  begun  in 
justice's  court  and  appealed  to  the  County  Court,  where  judgment  was 
rendered  for  plaintiff.  From  an  order  denying  defendant's  motion 
for  a  retaxation  of  costs,  taxed  and  retaxed,  defendant  appeals.  Af- 
firmed. 

See,  also,  150  N.  Y.  Supp.  107. 

Argued  before  SMITH,  P.  J.,  and  KELLOGG,  LYON,  HOWARD, 
and  WOODWARD,  JJ. 

Thomas  A.  MacClary,  of  Union,  for  appellant. 

La  Verne  E.  Race,  of  Binghamton,  for  respondent 

•For  other  cases  see  same  topic  t  i  nuubbb  tn  Dm.  &  Am.  Digs.  1807  to  date,  &  Rop'r  Indezw 
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WOODWARD,  J.  The  plaintiff  brought  this  action  in  justice's 
court,  in  the  town  of  Union,  Broome  county,  to  recover  damages  for 
alleged  breach  of  contract  on  the  part  of  the  defendant.  The  original 
action  resulted  in  a  judgment  in  favor  of  the  plaintiff.  The  defendant 
appealed  to  the  County  Court  for  a  new  trial,  under  the  provisions  of 
section  3068  of  the  Code  of  Civil  Procedure,  and  the  trial  resulted 
in  a  nonsuit.  The  plaintiff  moved  for  a  new  trial  on  the  minutes,  and 
the  motion  was  granted.  Upon  the  new  trial  the  jury  found  a  verdict 
for  the  plaintiff  in  the  sum  of  $138.75,  and  a  judgment  was  entered  for 
this  amount,  with  $190.60  costs. 

The  proper  steps  were  taken  for  an  adjustment  of  the  costs,  the 
defendant  objecting  to  certain  specific  items,  and  urging,  under  the 
provisions  of  section  3245  of  the  Code  of  Civil  Procedure,  that  the 
plaintiff  was  not  entitled  to  any  costs  as  against  the  defendant,  a 
municipal  corporation,  because  of  the  fact  that  the  plaintiff  had  failed 
to  present  the  claim  for  audit  at  least  ten  days  before  the  bringing  of 
the  action.  The  costs  having  been  retaxed  upon  the  plaintiff's  theory, 
defendant  moved  the  court  for  an  order  denying  the  taxation  of  $10 
for  subsequent  proceedings  before  the  second  trial,  and  a  disbursement 
of  $54.70  for  the  minutes  of  the  first  trial,  used  by  the  court  in  deter- 
mining the  motion  for  a  new  trial.  The  learned  County  Court  granted 
the  motion,  in  so  far  as  it  related  to  the  item  of  $10,  but  denied  it  in 
all  other  respects,  with  $10  costs  to  the  plaintiff,  so  that  the  net  result 
of  the  motion  was  to  leave  the  costs  practically  as  they  were  before. 
The  defendant  appeals  from  th(e  order  denying  the  motion,  and  insists 
that  the  plaintiff  is  not  entitled  to  any  costs  whatever. 

[1,2]  This  exact  question  was  presented  to  the  court  in  this  depart- 
ment in  1884,  and  it  was  then  held  that  section  3245  of  the  Code  of 
Civil  Procedure  did  not  relate  to  an  action  brought  in  a  justice's  court, 
and  that  the  plaintiff's  right  to  recover  costs  was  not  affected  by  the 
fact  that  the  defendant  appealed  from  the  decision  of  the  justice  to 
the  County  Court,  where  the  plaintiff  again  recovered  judgment. 
Marsh  v.  Village  of  Lansingburgh,  31  Hun,  514.  This  determination, 
resting  upon  a  reasonable  construction  of  the  statute,  has  never  been 
overruled  or  questioned  by  the  courts,  and  when  the  Legislature  in 
1899  amended  the  same  by  the  provisions  of  chapter  609  of  the  Laws 
of  that  year,  it  made  no  change  in  so  far  as  it  relates  to  the  question 
now  presented.  A  decision  which  has  stood  the  test  of  30  years,  and 
which  has  not  invited  legislative  alteration,  is  entitled  to  the  respect 
of  this  court,  and  we  see  no  reason  for  this  appeal,  nor  are  we  im- 
pressed with  the  suggestion  that  the  learned  County  Court  abused  its 
discretion  in  awarding  $10  costs  of  the  motion.  The  granting  of  a 
new  trial,  after  the  plaintiff  has  judgment  in  the  justice's  court,  with- 
out any  reference  to  the  merits  of  the  case,  is  a  special  statutory  priv- 
ilege given  to  the  party ;  and  he  cannot,  by  means  of  this  appeal,  im- 
pose a  hardship  upon  his  adversary  in  excess  of  that  provided  by  tht 
statute.  Here  the  plaintiff  selected  the  justice's  court  as  his  tribunal 
He  had  judgment  for  a  small  amount,  and  the  defendant  had  the  op- 
tion of  paying  the  judgment  or  of  appealing  for  a  new  trial  to  the 
County  Court;  but  the  exercise  of  this  option  could  not  be  permitted 
150N.Y.S.— 8 
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to  rob  him  of  his  right  to  the  costs  of  the  tribunal  to  which  he  was 
compelled  to  resort  by  his  opponent,  and  we  are  satisfied  that  the  or- 
der of  the  County  Court  was  right. 

The  order  appealed  from  should  be  affirmed,  with  costs.    All  con- 
cur, except  KELLOGG,  J.,  who  dissents. 


(87  Misc.  Eep.  79) 

In  re  ELDER'S  ESTATE. 

(Surrogate's  Court,  Bronx  County.    September,  1914.) 

EXECHTOBS  AND  ADMINISTRATOBS    (8  17*) — RiOHT  TO  IiKTTKBa  OF  AOHINISIBA- 

TioN — Interest  of  Applicant. 

Under  Code  Civ.  Proc.  i  2588,  as  amended  In  1914,  limiting  the  right 
to  administer  to  persons  Interested,  a  sister  of  decedent,  who,  by  reason 
of  the  survival  of  Infant  children,  was  not  entitled  to  share  In  dece- 
dent's personal  estate,  was  not  entitled  to  letters  of  administration. 

{Ed.  Note. — For  other  cases,  see  Executors  and  Admiuistrators,  Cent. 
Dig.  §i  43-59;    Dea  Dig.  {  17.»] 

Petition  for  letters  of  administration  on  the  estate  of  William  C. 
Elder,  deceased.    Decreed  according  to  opinion. 

J.  Chester  Johnson,  of  Brooklyn,  for  petitioner. 

SCHULZ,  S.  The  children  of  the  decadent,  under  the  circum- 
stances set  forth  in  the  petition,  would  be  entitled  to  letters  of  ad- 
ministration if  they  were  of  full  age.  Where  all  of  the  persons  en- 
titled to  take  the  personal  estate  are  infants,  as  in  this  case,  letters 
may  be  granted  to  the  general  guardian.  Code  Civ.  Proc.  §  2588. 
Recently  in  Matter  of  D'Adamo,  212  N.  Y.  214,  106  N.  E.  81,  the 
Court  of  Appeals  held  that  the  case  of  Lathrop  v.  Smith,  35  Barb.  64, 
and  24  N.  Y.  417,  established  the  proper  construction  of  section  2660 
of  the  Code  (as  it  was  before  amendments  hereinafter  referred  to), 
and  is  applicable  to  that  section  of  the  Code  as  it  was  to  the  Revised 
Statutes,  but  stated  that  the  result  of  the  amendments  to  the  Code  con- 
tained in  chapter  443  of  the  Laws  of  1914,  which  took  effect  on  Sep- 
tember 1,  1914,  would  be  to  establish  a  new  rule  hereafter. 

This  proceeding,  having  been  brought  subsequently  to  September  1, 
1914,  is  governed  by  the  provisions  of  section  2588  of  the  Code,  and, 
as  the  construction  established  by  Lathrop  v.  Smith  is  not  applicable 
to  the  new  rule,  I  am  of  the  opinion  that  the  petitioner,  who  is  the 
sister  of  the  decedent,  and  not  entitled  to  take  or  share  in  the  personal 
property  of  the  decedent,  cannot  have  letters  granted  to  her.  The  lan- 
guage of  the  section,  I  think,  is  clearly  to  the  effect  that  the  right  to 
administer  is  given  only  to  persons  interested,  and  such  was  the  in- 
tention of  the  commission  to  revise  the  practice  and  procedure  in 
Surrogates'  Courts,  whose  efforts  resulted  in  the  amendment  of  chap- 
ter 18  of  the  Code,  as  will  appear  from  the  note  to  the  above  section  in 
their  report  submitted  to  the  Legislature  and  dated  February  9,  1914. 

Letters  must  therefore  be  granted  to  the  guardian  of  one  or  both 
of  the  infants,  and  if  there  be  no  guardian,  and  none  be  appointed  who 
makes  application,  then  letters  should  issue  to  the  public  administrator. 

Decreed  accordingly. 

•For  other  easea  see  same  topic  A  i  kuubbb  In  Deo.  A  Am.  Digs.  1907  to  Aate,  A  Rep'r  ladezea 
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(87  MJac.  Bep.  164) 

In  re  ROBINSON'S  WILL. 

(SaiT(%ate's  Court,  Chenango  County.    October,  1914.) 

L  Wills  (|  55*) — Testakentabt  Capacity — Sufficiency  of  Evidence. 

Evidence  on  the  probate  of  a  will  held  to  show  the  existence  of  testa- 
mentary capacity  to  execute  the  will. 

[Ed.  Note.— For  other  cases,  see  Wllla,  Cent  Dig.  H  137-168, 161;  Dec. 
Dig.  {  86.*] 

2.  Wills  ({  43*) — Testamkwtabt  Capacity — ^Dsna  Habit. 

A  testatrix  does  not  lack  testamentary  capacity  merely  by  reason  of 
her  habitual  use  of  drugs,  where  she  is  lucid  and  sober  when  her  will  Is 
made. 

[Ed.  Note.— For  other  cases,  see  WHls,  Cent  Dig.  |  88 ;  Dec.  Dig.  |  43.*] 

1  Evidence   (J  570*) — Expebt  Testdiont — ^Pbobative  Effect. 

X.lttle  weight  will  be  given  to  a  physician's  answer  to  a  hypothetical 
question  which  assumes  facts  not  found  by  the  court 

[Ed.  Note.— For  other  cases,  see  Evidence,  Cent  Dig.  f  2393 ;  Dea  Dig. 
I  570.»1 

1  Wills  (|  215*) — Pbobate — Matters  Considebed. 

On  the  probate  of  a  will,  objected  to  on  the  ground  of  undue  influence 
and  testamentary  Incapacity,  the  surrogate  will  not  decide  whether  tes- 
tatrix made  the  most  equitable  will  that  she  could  hare  made,  or  made 
the  will  which  the  surrogate  would  have  made  If  in  the  same  position,  but 
whether  she  was  competent  to  make  a  will  and  not  subject  to  undue  In- 
fluence. 

[Ed.  Note.— For  other  cases,  see  Wills.  Cent  Dig.  if  522,  523 ;  Dec.  Dig. 
{  215.*] 

Proceedings  on  the  probate  of  the  will  of  Emily  A.  Robinson,  de- 
ceased.   Decree  for  proponents. 

Duane  L.  Atk)ms  and  E.  H.  O'Connor,  both  of  Sherburne,  for  pro- 
ponent. 
Ward  N.  Truesdell,  of  Sherburne,  for  special  guardian. 

HILL,  S.  Emily  A.  Robinson  died  at  the  town  of  Sherburne  on 
September  9,  1913.  She  was  about  66  years  of  age.  For  many  years 
unquestionably  the  decedent  had  been  addicted  to  the  use  of  morphine. 
The  husband  of  the  decedent  died  several  years  prior  to  her  death,  and 
the  only  son  of  the  decedent,  one  James  Robinson,  also  died  prior  to  her 
decease.  Her  deceased  son,  James  Robinson,  left  him  surviving  a 
widow,  Edith  Robinson,  and  the  grandson,  Robert  Robinson,  whose 
special  guardian  herein  contests  the  probate  of  this  will. 

The  will  in  question  was  drawn  on  the  afternoon  prior  to  the  death 
of  Mrs.  Robinson  at  night.  The  testimony  is  conflicting  as  to  whether 
the  will  was  drawn  between  3  and  4  o'clock  in  the  afternoon,  or  as  late 
as  6  o'clock  in  the  afternoon.  The  decedent  went  into  a  state  of  coma 
prior  to  7:30  o'clock  in  the  evening,  or,  if  it  might  not  properly  be 
called  a  state  of  coma,  she  was  entirely  irrational.  Between  5  and  6 
o'clock  in  the  afternoon  a  disinterested  witness  testifies  that  decedent 
was  able  to  go  from  the  bed  to  a  chair  in  her  room  unaided  and  un- 
assisted and  seemed  to  be  rational  and  in  her  right  mind.  I  am  left 
to  surmise  to  some  extent  just  what  was  the  immediate  cause  of  death, 

•For  oUi«r  cases  Me  lame  topic  ft  S  number  In  Dec.  ft  Am.  Olgi.  1907  to  date,  ft  Rep'r  Indexei 


Digitized  by 


Google 


116  150  NBW  YOBK  SUPPLEMENT  (SuF.  Ct. 

as  the  above-mentioned  witness,  Ellen  Wildman,  disinterested  and 
reputable,  testifies  that  between  5  and  5:30  o'clock  on  the  afternoon 
of  September  8th  she  saw  Mrs.  Robinson  sitting  in  a  chair  in  her  bed- 
room, and  saw  her  go  from  the  chair  to  the  bed,  and  Mrs.  Robinson 
talked  with  her  about  doing  business,  and  decedent  thought  she  would 
be  all  right  in  the  morning.  At  6:30  a  witness,  Mrs.  Inman,  called 
upon  the  decedent  and  found  her  in  a  stupor,  with  her  eyes  half  shut, 
talking  in  an  incoherent  manner.  The  attending  physician  was  not 
called,  and,  as  I  say,  I  am  left  to  conjecture  as  to  the  immediate  cause 
of  death.  However,  I  am  convinced,  from  scraps  of  testimony  at  vari- 
ous places,  that  in  the  interim  between  the  visit  of  Mrs.  Wildman  and 
the  visit  of  Mrs.  Inman  the  decedent  took  an  overdose  of  morphine 
and  from  its  effects  died. 

[1]  The  probate  of  the  will  is  objected  to  upon  the  ground  of  un- 
due influence  and  testamentary  incapacity.  Mr.  Atkyns,  the  attorney 
who  drew  the  will,  is  very  positive,  and  offers  some  corroborative  tes- 
timony to  show,  that  the  will  was  drawn  in  the  middle  of  the  after- 
noon of  September  8th.  He  testifies  that  the  decedent  was  in  her  usual 
mental  condition,  except,  of  course,  that  she  was  ill,  and  the  other 
witness,  Mrs.  Tracy,  who  was  interested  as  the  daughter  of  the  chief 
beneficiary,  testifies  likewise. 

The  will  in  question  bequeaths  unto  the  cemetery  wherein  her  peo- 
ple are  buried  the  sum  of  $50,  and  bequeaths  certain  keepsakes  to 
other  parties,  including  the  grandson,  Robert  C.  Robinson ;  the  articles 
bequeathed  to  her  grandson  being  an  Elgin  open-face  watch  which 
belonged  to  his  father,  James  Robinson,  two  large  landscape  oil 
paintings,  all  pictures  of  James  C.  Robinson,  all  silver  teaspoons,  and 
all  books.  The  remainder,  which  amounted  to  the  sum  of  $800,  was 
bequeathed  to  a  stranger,  Mrs.  Addie  Chapin. 

The  decedent  had  for  many  years  worked  at  various  places,  includ- 
ing some  places  several  miles  away  from  Sherburne,  but  apparently 
she  had  always  regarded  that  vicinity  her  home.  She  was  the  recipi- 
ent of  a  pension,  which,  with  the  money  she  earned,  supported  her. 
She  had  received  certain  life  insurance  upon  the  life  of  her  deceased 
son,  James  C.  Robinson.  In  the  summer  of  1913  she  seemed  to  have 
been  engaged  in  endeavoring  to  find  a  home  where  she  might  spend 
her  declining  years.  She  contemplated  making  application  to  the 
Masonic  Home,  and  to  that  end  had  certain  conversations  with  an 
official  of  the  Masonic  order  at  Sherburne,  but  decided  not  to  go  there. 
She  settled  for  a  time  in  the  town  of  Smyrna,  but  finally,  some  weeks 
before  her  death,  she  had  arranged  with  the  Chapin  family,  living 
midway  between  Sherburne  and  Smyrna,  to  stay  with  them  as  long 
as  she  might  live. 

The  testimony  of  certain  witnesses  shows  that  she  contemplated  and 
made  plans  to  purchase  the  property  where  the  Chapins  resided,  they 
being  tenants.  She  talked  this  over  with  several  persons,  including  the 
owner  of  the  property.  The  attorney,  Mr.  Atkyns,  and  she  had  some 
talk  about  it  with  one  of  the  witnesses  produced  by  the  contestant. 
Mrs.  Wildman  testifies  that  decedent  said  it  was  her  intention  to  pay 
in  S500,  the  first  payment  of  the  purchase  price  of  the  place  where 
the  Chapins  lived,  she  to  have  the  privilege  of  remaining  with  them 
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during  her  lifetime,  and  at  her  death  the  Chapins  should  have  every- 
thing she  left. 

[2 J  One  of  the  medical  witnesses  on  cross-examination  testified  that 
he  had  been  acquainted  with  the  decedent  rainy  years,  that  some  time 
about  July  1,  1913,  be  met  her  in  the  village  of  Sherburne,  and  in  a 
conversation  told  her  that  he  had  during  the  past  winter  in  California 
met  a  brother  of  decedent's  husband,  and  the  decedent  inquired  ra- 
tionally regarding  this  party  and  concerning  another  brother  of  her 
husband.  This  witness  testifies  that  he  had  inquired  of-  decedent  con- 
cerning her  grandson,  and  she  talked  about  him  rationally  and  sensi- 
bly. On  or  about  the  Wednesday  before  decedent  died  she  had  a  talk 
about  business  with  one  of  the  objector's  witnesses,  Mrs.  Nellie  Pot- 
ter, which  conversation  as  detailed  impressed  me  as  rational.  There 
have  been  a  great  number  of  witnesses  sworn  on  behalf  of  the  objector, 
who  testified  to  various  peculiar  and  irrational  acts.  From  the  de- 
scription of  these  acts,  I  am  led  to  believe  that  they  were  solely  the 
result  of  a  drug  which  she  took,  and  it  is  well  known  that  at  times 
tl)e  taker  of  morphine  acts  in  a  peculiar  and  .irrational  manner.  I  do 
not  understand  that  a  person  addicted  to  the  use  of  drugs  or  of  liquor, 
if  lucid  arid  sober  when  a  will  is  made,  lacks  testamentary  ability  by 
reason  of  the  habit.  If  the  decedent  had  been  as  irresponsible  and 
as  insane  as  some  of  the  interested  witnesses  testified,  I  marvel  that  they 
should  have  permitted  her  to  journey  about  to  Utica,  Sherburne,  and 
Smyrna  unattended  and  alone.  I  should  have  thought,  rather,  that 
they  who  were  interested  in  her  welfare  would  have  had  her  declared 
incompetent  and  watched  over  and  cared  for.  Their  failure  to  do  this 
leads  me  to  view  their  testimony  as  highly  colored  by  their  interest 
in  the  little  grandson,  Robert  Robinson,  or  that  the  acts  mentioned  were 
done  at  the  times  she  was  under  the  influence  of  the  drug. 

[i]  I  do  not  give  great  weight  to  the  answer  by  the  physicians  to  the 
hypothetical  question,  for  the  reason  that  I  do  not  find  as  facts  all 
that  was  assumed  in  that  question.  The  question  assumes  a  condition 
between  July  13th  and  August  4th,  while  decedent  was  at  Mrs.  Col- 
well's,  which  I  do  not  find  existed.  The  question  permitted  the  doctors 
to  assume  that  all  day  prior  to  6 :30  or  7 :36  in  the  evening  on  Septem- 
l)er  8,  1913,  the  decedent  did  not  talk,  which  did  not  state  the  condi- 
tion as  testified  to  have  existed  on  that  afternoon,  and  in  various  other 
ways  the  question  varies  from  the  state  of  facts  which  I  find.  Had 
I  found  the  facts  as  assumed  in  the  question,  I  would  have  given  weight 
to  the  answer  of  the  doctors ;  but  as  they  answered  upon  a  hypothesis 
assumed,  which  I  do  not  find  existed,  I  cannot  give  it  weight.  Fur- 
ther, one  of  the  doctors  established  a  rule  of  law  when  he  said :  "Mak- 
ing a  will  requires  a  keener  mental  condition  than  ordinary  business." 
This  rule  of  law  is  somewhat  at  variance,  as  I  un^derstand  it,  with  the 
holdings  in  this  state. 

[4]  It  is  not  for  me  to  decide  whether  Mrs.  Robinson  made  the 
most  equitable  will  which  she  could  have  made,  or  whether  she  made 
the  same  will  which  I  think  I  would  have  made  if  I  had  been  in  her 
position ;  but  it  is  for  me  to  decide  whether  at  the  time  she  made  the 
will  in  question  she  was  of  competent  capacity  to  make  a  will,  and  not 
subject  to  undue  influence.     This  is  not  exactly  the  condition  of  a 
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woman  in  the  last  moments  of  her  life  bequeathing  her  property  to 
strangers  with  whom  she  was  temporarily  sojourning.  The  evidence 
shows  that  the  decedent  contemplated  and  expected  to  live  her  life 
with  the  Chapins.  It  shows  that  several  weeks  prior  to  the  time  when 
the  will  was  made  she  had  agreed  to  advance  certain  money  to  the 
Chapins  in  return  for  their  care  of  her,  and,  while  it  would  seem 
unnatural  for  decedent  to  substantially  disinherit  her  grandson,  of 
whom  she  was  very  fond,  yet  it  seems  that  a  woman  with  the  little 
property  that  she  had,  and  afflicted  with  the  unpleasant  habit  which 
she  had,  confronted  with  the  necessity  of  living  out  her  life  as  com- 
fortably as  possible,  could  have  made  such  a  will  without  undue  in- 
fluence, and  having  in  mind  the  natural  objects  of  her  bounty  and  the 
nature  and  extent  of  her  property. 

There  is  no  direct  proof  of  undue  influence,  and  as  I  cannot  believe 
from  the  testimony  of  the  witnesses  that  at  3  or  6  o'clock,  whenever 
the  will  was  made,  the  woman  was  in  a  state  of  coma,  or  unconscious, 
and  as  I  do  believe  that  she  was  in  about  the  condition  which  she  had 
been  in  for  many  months,.!  decide  that  within  the  authorities  laid  down 
she  was  competent  to  prepare  her  last  will  and  testament. 

The  amount  of  allowance  to  the  special  guardian  and  to  proponent 
can  be  brought  up  on  consent  before  me  at  any  time. 

Decreed  accordingly. 


(a?  Misc.  Rep.  476) 

In  re  HERMANN'S  WILL. 

(Surrogate's  Court,  New  York  County.    November  23,  1914.) 

1.  WiLM  (§  163*) — ^Application  for  Pbobate — ^Ukdde  Influence — Burden 

or J?B00F. 

Tne  burden  of  proving  undue  Influence  and  conspiracy,  alleged  as 
grounds  for  denial  of  probate  of  a  will,  ia  on  the  contestants,  wblcti  bur- 
den does  not  shift. 

[Ed.  Note.— For  other  cases,  see  Wills,  Cent.  Dig.  {§  388-4CC ;  Dec  Dig. 
f  163.*] 

2.  Wills  (§  155*) — Pbobate — "Undue  Influence." 

Undue  Influence,  when  allied  as  a  ground  for  denial  of  probate  of  a 
will,  while  involving  elements  of  fraud  and  duress,  is  nevertheless-  a  spe- 
cial plea  distinct  from  either;  and  while  it  Imports  moral  coercion,  dis- 
tinct from  duress,  which  is  a  physical  wrong  and  piimarily  a  matter  of 
legal  cognizance,  undue  Influence  in  resspect  to  testamentary  acts  postu- 
lates freedom  of  the  will,  and  Is  established  by  any  set  of  circumstances 
showing  any  coercion  which  subverts  freedom  of  action  on  the  part  of  the 
testator. 

[Ed.  Note.— For  other  cases,  see  Wills.  Cent  Dig.  {{  375-381;  Dec.  Dig. 
{  165.* 

For  other  definitions,  see  Words  and  Phrases,  First  and  Second  Series, 
X7ndue  Influence.] 

3.  Wills  (§  156*) — Execution — "Coerced." 

The  word  "coerced,"  as  used  in  testamentary  law,  Involving  the  execu- 
tion of  a  will,  means  any  pressure  by  which  testator's  action  is  restrained 
against  his  free  will  in  the  execution  of  his  testament. 

[Ed.  Note.— For  other  cases,  see  Wills,  Cent.  Dig.  §§  375-381 ;  Dec.  Dig. 
S  155.* 

For  other  deflnitions,  see  Words  and  Phrases,  Mrst  and  Second  Series, 
Coerce.] 

*For  other  cases  see  ( ame  toplr  A  i  kvmbbb  In  Dec.  A  Am.  Digs.  1907  to  date.  A,  Rep'r  Indezea 
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4.  Wills  (J  161*) — ^Bxkcuiion — ^Fhaud — Undue  Infi-uexce. 

A  will  wUcb  results  from  fraud  or  force  of  any  kind  is  in  general  in- 
ralld;  but  if  the  fraud  or  force  clearly  affects  only  a  jjart  of  the  testa- 
ment, It  does  not  necessarily  invalidate  the  whole,  though  U  there  is 
doubt  it  may  invalidate  the  entire  wilt. 

[Ed.  Note,— For  other  cases,  see  Wills,  Cent  Dig.  f  374;  Dec.  Dig.  J 
1C1.*1 

6.  Wills  (|  166») — Execution — Undue  Influence. 

Undue  intiuence  may  be  proved  in  a  will  contest  by  indirect  or  circum- 
stantial evidence,  provided  it  has  some  relevancy  to  the  issue. 

[Ed. 'Note.— For  other  cases,  see  Wills,  Cent  Dig.  §3  421-437;  D<jc.  Dig. 
i  166.»] 

6.  Wills  ({  165*) — Executiob — Undue  Influence — Action — ^Declarations 

OF  Testator. 

On  an  issue  of  undue  influence  In  a  will  contest,  all  actions  and  dec- 
larations of  testatrix,  from  which  her  state  of  mind  may  be  Inferred  at 
the  time  of  the  testamentary  act,  are  admissible. 

[Ed.  Note.— For  other  cases,  see  WlUs,  Cent  Dig.  {§  415-420;  Dec.  Dig. 
{  165.*] 

7.  Wills  (J  164*) — ^Execution — ^Urdue  Influence — Evidence — Pbiob  Tes- 

taments. 

On  an  issue  of  undue  influence  in  a  wlU  contest,  prior  testaments  ex- 
ecuted by  testatrix  are  relevant,  since  if  the  provisions  are  consistent  with 
the  will  in  question  they  tend  to  rebut  the  charge  of  undue  influence,  and 
if  inconsistent  and  unexplained  they  tend  to  confirm  it 

[Ed.  Note.— For  other  cases,  see  Wills,  Cent  Dig.  §|  403-414 ;  Dec.  Dig. 
I  164.*] 

8.  Wills  (8  164*) — Undue  Influence — Evidence — Declarations. 

Ou  an  issue  of  undue  influence  in  a  will  contest,  evidence  showing  man- 
ner of  life  of  testatrix  and  her  relatiobs  with  the  persons  accused  of  In- 
fluencing her,  together  with  their  declarations,  though  not  a  part  of  the 
res  gestae,  are  admissible. 

[Ed.  Note.— For  other  cases,  see  Wills,  Cent  Dig.  §8  403-a4;,  Dec. 
Dig.  {  164.*] 

9.  Witnesses  (f  268*) — Cross- Examination — Obedibiutt — Indictment. 

Where  an  attorney,  who  had  superintended  the  execution  of  testatrix's 
will,  attacked  for  undue  influence,  volunteered  on  direct  examination  that 
he  had  been  charged  with  crime,  a  question,  asiied  him  on  cross-examina- 
tion as  to  whether  he  had  been  indicted,  was  proper. 

[Ed.  Note.— For  other  aises,  see  Witnesses,  Cent  Dig.  {|  931-948,  959 ; 
Dec.  Dig.  §  268.*] 

10.  Evidence  (|  226*) — Admissions — Declarations — Legatees. 

That  a  person  charged  with  undue  influence  in  a  will  contest  is  one  of 
several  legatees  does  not  exclude  evidence  of  bis  declarations  relevant  to 
such  issue,  at  least  if  competent  res  gestte. 

[Ed.  Note.— For  other  cases,  see  Evidence,  Cent  Dig.  |J  815-821 ;  Dec. 
Dig.  i  226.*] 

11.  Wills  (§  120*) — Execution— Witnesses— Request. 

That  the  summons  to  attesting  witnesses  to  a  will  was  not  tendered  by 
testatrix,  but  by  a  legatee,  is  not  fatal,  if  the  testatrix  ultimately  or 
thereafter  requested  the  witnesses  present  to  sign  their  names  as  wit- 
nesses at  the  end  of  the  will. 

[Ed.  Note.— For  other  cases,  see  Wills,  Cent  Dig.  §§  314-317 ;  Dee.  Dig. 
!  120.*] 

12.  Wills  (|  166*) — Execution — Undue  Influence — Evidence. 

In  a  will  contest  for  alleged  undue  influence,  evidence  that  an  attesting 
witness,  on  being  called  to  witness  the  will,  asked  if  the  paper  was  open 
for  discussion,  and,  l>eing  informed  by  the  attorney  in  attendance  that  it 

*For  other  cases  see  same  topic  A  9  ndmbeb  In  Dec.  £  Am.  Digs.  1907  to  date,  A  Rcp'r  Indexes 
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was,  entered  Into  a  colloquy,  which  resnlted  in  his  obtaining  a  legacy  for 
a  hospital  in  which  he  was  interested,  was  cogent  proof  that  the  testatrix 
was  easily  susceptible  of  undue  Influence. 
[Ed.  Note.— For  other  cases,  see  Wills,  Cent  Dig.  §{  421-437 ;   Dec.  Dig. 

i  i6e.«] 

13.  Evidence  (|  222*) — Relkvanct — Admission. 

Statements  made  by  a  party  to  a  proceeding  tending  to  prove  bis  ad- 
versary's case  are  admissible  as  admissions. 

[Ed.  Note.— For  other  cases,  see  Evidence,  Cent  Dig.  if  786-800,  SOS- 
SOS  ;   Dec.  Dig.  J  222.*] 

14.  Evidence  ({  260*) — Conspibacy — Declarations  of  Co-conbpiratoe. 

Where,  In  a  will  contest  for  undue  Influence,  n  conspiracy  betweeii  the 
legatees  Is  charged,  the  con.spiracy  must  be  proven  at  some  stage  of  the 
case,  before  the  declarations  of  one  conspirator  may  be  used  against  au- 
oOier ;  and  If  this  is  proved  then  they  are  competent  only  when  part  of 
the  relevant  res  gestse,  or  when  made  In  furtherance  of  the  common  ob- 
ject 

[Ed.  Note.— For  other  cases,  see  Evidence,  Cent  Dig.  §§  1010-1012;  Dec. 
Dig.  i  260.*] 

15.  Evidence  (|  260*) — Admissions  —  Reception  op  Evidence  —  Ordeb  of 
Proof. 

In  a  court  of  probate,  a  conspiracy  need  not  be  first  established  before 
declarations  of  co-consplrators  are  received.  It  being  sufllclent  if  the  con- 
spiracy Is  made  out  at  any  stage  of  thecase,  and  If  there  is  a  failure  of 
proof  thereof  the  declarations  may  be  disregarded. 

[Ed.  Note.— For  other  cases,  see  Evidence,  Cent  Dig.  {{  1010-1012 ;  Dec. 
Dig.  i  260.*] 

10.  Evidence  (8  260*) — Oonspiraot— Other  WBONoroL  Acts. 

On  an  Issue  of  conspiracy  In  a  proceeding  to  probate  a  wlU,  alleged  to 
have  been  obtained  by  undue  Influence,  other  wrongful  acts  or  schemes 
of  the  conspirators  to  obtain  other  property  of  the  testatrix  than  that  be- 
queathed to  them  by  the  will  Is  admissible. 

[Ed.  Note. — For  other  cases,  see  Evidence,  Cent  Dig.  M  1010-1012; 
Deo.  Dig.  §  260.*] 

17.  Wills  (§  165*) — Contest — Evidence — ^Declarations  or  Testatbiz. 

On  an  Issue  of  undue  Influence  In  a  will  contest,  declarations  of  tes- 
tatrix, though  not  proof  of  the  facts  stated  therein,  are  admissible  to 
prove  the  condition  of  her  mind,  though  of  no  weight  as  proof  of  undue 
influence. 

[Rd.  Note.— For  other  cases,  see  Wills,  Cent  Dig.  H  415-420;  Dec.  Dig. 
1 165.*] 

18.  Wills  (|  166*) — Undue  Influence — Misrepresentations — Sufficiency 
OF  Proof. 

Evidence  that  certain  persons,  charged  with  undue  influence  In  inducing 
testatrix  to  execute  a  paper  offered  for  probate  as  her  will,  misrepre- 
sented to  her  that  her  previous  will  left  her  whole  estate  to  two  legatees 
mentioned  therein,  and  to  substantiate  their  claim  caused  extra  sheets 
to  be  Inserted  in  the  old  will,  and  by  such  mlsrepre.<«entatlons  Induced  her 
to  execute  the  paper  in  question,  such  proof  was  sufficient  to  establish  un- 
due Influence. 

[Ed.  Note.— For  other  cases,  see  Wills,  Cent  Dig.  {{  421-437 ;  Dec.  Dig. 
t  166.*] 

19.  Wills  (8  288*) — Establishment — Burden  of  Proof. 

One  seeking  to  proliate  an  Instrument  as  the  will  of  a  decedent  has  the 
burden  of  proving  satisfactorily  that  the  instrument  propouudeil  was  la 
fact  the  last  will  and  testament  of  the  alleged  testatrix. 

[Ed.  Note.— For  other  cases,  see  Wills,  Cent  Dig.  $$  651,  652,  CC2,  664 ; 
Dec.  Dig.  8  288.*] 

•For  other  cases  see  same  topic  ft  S  mvubxb  in  Dec.  &  Am.  Digs.  1907  to  date.  &  Rep'r  Indexes 
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Application  for  probate  of  an  instrument  propounded  as  the  last 
will  and  testament  of  Magdalena  Hermann,  deceased,  to  which  George 
Hermann  and  another  filed  objections.    Sustained,  and  probate  denied. 

See,  also,  83  Misc.  Rep.  283,  145  N.  Y.  Supp.  291. 

Gustav  Goodmann,  of  New  York  City,  and  Edward  Carpel,  of  Phil- 
adelphia, Pa.  (Gustav  Goodmann,  of  New  York  City,  of  counsel),  for 
proponent. 

Moss,  Laimbeer,  Marcus  &  Wels,  of  New  York  City  (Samuel  Mar- 
cus, of  New  York  City,  of  counsel),  for  certain  legatees. 

John  B.  Quintin,  of  New  York  City  (James  W.  Osborne  and  Gilbert 
D.  Lamb,  both  of  New  York  City,  of  counsel),  for  contestants. 

FOWLER,  S.  The  testamentary  paper  of  November  25,  1912, 
brought  into  court  for  probate,  is  objected  to  by  George  Hermann,  one 
of  the  heirs  at  law  and  next  of  kin  of  Magdalena  Hermann  (formerly 
Mrs.  Rollwagen),  the  alleged  testatrix,  and  also  by  Henry  Leis,  claim- 
ing to  be  the  executor  of  an  earlier  testamentary  paper,  purporting  to 
be  made  by  the  same  testatrix.  The  testimony  offered  in  support  of 
the  probate  and  by  contestants  in  opposition  thereto  is  very  voluminous. 
The  hearings  on  the  issues  of  fact  began  in  October,  1913,  and  oc- 
cupied for  many  months  the  sessions  of  this  court.  Portions  of  this 
testimony  were  taken  subject  to  the  usual  objections,  the  validity  of 
which  may  in  a  probate  cause  heard  by  the  surrogate  be  often  ad- 
vantageously reconsidered  by  the  surrogate  before  the  close  of  the  case. 
If  any  of  such  objections  after  deliberation  are  then  found  to  be  well 
taken,  the  testimony  can  be  disregarded,  without  prejudice  to  the  liti- 
gants. This  is  one  of  the  advantages  offered  by  the  old  practice  in 
Surrogates'  Courts,  nevertheless,  perhaps,  fated  to  be  superseded  by 
more  modern  and  less  deliberate  methods  of  procedure. 

Much  of  the  testimonial  evidence  taken  doubtless  relates  to  very 
trifling  matters,  but  intermingled  with  such  matters  at  long  intervals 
possibly  -are  facts  of  importance  in  a  probate  cause.  In  no  other  kind 
of  litigation  are  the  parties  so  anxious  to  unbosom,  without  reserve, 
their  affairs  and  relations  to  the  will  in  question.  When  the  lines  of 
evidence  are  not  objected  to,  I  do  not  feel  it  incumbent  on  me  to  ques- 
tion the  character  of  the  evidence,  except  on  factum;  for  it,  even  if 
very  imscientific  evidence,  often  affords  a  fairly  good  picture  of  the 
surroundings  of  a  testator,  and  the  circumstances  and  atmosphere  in 
which  a  testamentary  paper  is  produced.  To  obtain  an  accurate  pic- 
ture of  a  situation  or  a  thing  not  seen,  considerable  and  trifling  detail 
is  often  necessary  in  courts  of  this  character. 

^lagdalena  Hermann,  whose  will  is  contested,  was  at  the  time  of  its 
inception,  as  found  in  Rollwagen  v.  Rollwagen  (see  opinion,  63  N.  Y. 
504),  nearly  80  years  of  age.  In  this  cause  her  age  is  made  even 
greater.  She  was  the  widow  of  one  Frederick  Rollwagen,  and  conse- 
quently had  herself  been  the  principal  actor  in  a  very  leading  case  on 
the  law  of  wills  in  this  state.  Rollwagen  v.  Rollwagen,  63  N.  Y.  504. 
The  judgment  in  that  case  gives  with  unsparing  precision  an  account 
of  the  early  life  of  our  testatrix,  Magdalena,  and  it  need  not,  therefore. 
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be  again  reviewed  at  length.  It  is  a  matter  of  r«scord.  It  there  appears 
that  RoUwagen,  a  wealthy  old  butcher  by  trade,  had  married  his  young 
housekeeper,  this  testatrix,  and  that  his,  will  in  her  favor  was  the 
product  of  undue  influence  imputed  to  her.  The  will  in  question  in 
her  favor  was  rejected.  The  judgment  is  most  unsparing  in  its  de- 
nunciation of  her  acts  and  conduct.  Prior  to  her  employment  by  Mr. 
Rollwagen,  it  appears  Magdalena  had  been  a  saleswoman  in  a  bakery 
establishment  in  this  city.  From  the  bakery  and  from  penury  she 
passed  to  affluence  as  the  wife  of  Mr.  Rollwagen.  She  seems  to  have 
been  somewhat  better  educated  than  Rollwagen,  who  was  adjudged  to 
have  been  an  illiterate.  She  could  both  read  and  write,  and  one  wit- 
ness testified  to  her  fondness  for  the  poetry  of  Goethe  and  Schiller: 
Notwithstanding  Mrs.  Rollwagen's  censurable  conduct  in  respect  of 
her  first  husband's  will,  which  is  not  precisely  germane  to  this  case, 
the  evidence  before  me  shows  that  her  life  thereafter  was  respectable, 
according  to  the  standard  of  her  environment.  It  was  the  ordinary 
life  of  an  elderly  retired  workwoman  of  means,  who  preferred  the  quiet 
of  her  own  dwelling  to  the  outside  distractions  of  a  great  city.  It  is, 
however,  established  that  it  was  through  her  marriage  to  Frederick 
Rollwagen  the  testatrix  derived  the  large  estate  which  is  now  involved 
in  this  controversy.  The  final  judgment  in  Rollwagen  v.  Rollwagen, 
just  referred  to,  was  rendered  in  the  year  1876. 

Between  the  year  1876  and  the  year  1912,  the  date  of  the  paper 
propounded,  Magdalena  had  been  remarried,  divorced  her  husband,  one 
Hermann,  and  had  finally  entered  on  what  I  cannot  help  regarding 
as  a  somewhat  pathetic  and  isolated  or  lonely  old  age.  It  was  in  her 
old  age  that  she  made  the  disputed  testament.  She  then  had  no  near 
relatives,  and  she  was  surrounded,  in  the  main,  by  persons  who  as 
strangers  in  blood  could  have  no  great  affection  for  an  old  woman 
living  alone.  The  fortune  which  Mrs.  Hermann  had  derived  from  her 
first  husband,  Mr.  Rollwagen,  obviously  furnished  her  chief  attraction 
in  the  eyes  of  many  of  those  who  were  about  her  in  her  later  life. 
The  testimony  reveals  that  the  various  wills  of  the  old  woman  were 
matters  of  some  anxiety  to  those  who  profited  by  them.  Consequently, 
when  a  favorite  was  superseded  in  a  later  will  by  a  rival,  the  old  lega- 
tees evinced  great  solicitude,  and  the  criticism  became  occasionally 
more  liberal  than  firmly  founded.  Between  legatees  thus  situated,  who 
have  no  natural  claims  to  the  bounty  of  testatrix,  there  can  be  but 
little  choice,  and  the  law  is  free  in  .such  a  case  to  view  the  testamentary 
act  with  dispassion  and  without  danger  of  being  influenced  by  those 
sympathetic  or  equitable  considerations  which  in  an  unguarded  moment 
may  inadvertently  creep  into  a  will  contest  carried  on  between  dis- 
carded children  and  other  near  relatives  of  a  testator. 

We  are  relieved  in  this  case  from  the  necessity  of  inquiring  into  the 
natural  capacity  of  the  aged  testatrix  to  testamentate,  for  that  is  con- 
ceded in  contestants'  brief,  and  the  contest  is  placed  by  counsel  solely 
on  the  allegation  of  conspiracy,  undue  influence,  and  the  weakness  of 
old  age,  with  the  added  contention  that  on  the  day  of  making  the  pro- 
pounded paper  the  testatrix  was  induced  to  drink  an  excessive  quan- 
tity of  champagne,  in  order  that  the  scheme  of  those  accused  of  the 
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exercise  of  such  influence  might  be  the  more  readily  consumniafed. 
There  is  some  proof  of  this  allegation  of  excessive  alcoholism;  but, 
taking  into  consideration  the  fact  that  testatrix  came  from  a  country 
wh^re  wine  is  regarded  as  an  article  of  diet,  and  also  the  fact  that  she 
was  surrounded  by' persons  accustomed  to  partake  of  wine  in  her  house 
on  all  occasions,  I  do  not  think  the  allegation  merits  any  extended  con- 
sideration, especially  in  view  of  the  contradictory  testimony  before  me 
on  this  point.  There  is  no  sufficient  evidence  that  at  the  moment  of 
making  her  will,  or  at  any  other  time,  Mrs.  Hermann  was  incompetent 
by  reason  of  a  want  of  sobriety. 

[1  ]  The  pleas,  allegations,  or  objections  interposed  to  the  probate  are 
undue  influence  and  conspiracy.  On  these  pleas,  objections,  or  allega- 
tions the  contestant  alleging  them  has,  in  this  state,  the  burden  of 
proof  and  the  onus  of  sustaining  it.  This  burden  does  not  shift,  it  is 
said.  Matter  of  Will  of  Kindberg,  207  N.  Y.  220,  228.  229,  100  N. 
E.  789;.  Matter  of  Will  of  Falabella,  139  N.  Y.  Supp.  1003;  Matter 
of  Will  of  Gedney,  142  N.  Y.  Supp.  157,  160.  WhUe  this  rule  govern- 
ing burden  of  proof  in  probate  cases  is  being  rapidly  repudiated  in 
many  states  (Herring  v.  Watson  [Ind.  Sup.]  105  N.  E.  900;  Stein- 
kuehler  v.  Wempner,  169  Ind.  154,  81  N.  E.  482,  15  L.  R.  A.  [N.  S.] 
673),  such  is  now  the  rule  in  this  state  in  reference  to  both  procedure 
and  proof,  or  the  weight  of  evidence,  on  an  allegation  of  undue  influ- 
ence. 

Pleas  or  allegations  of  undue  influence  have  been  so  often  before 
courts  of  justice  that,  as  I  have  often  stated,  unless  something  new 
can  be  added  to  the  discussion,  there  is  little  justification  for  repetition 
or  amplification  of  settled  authority.  Matter  of  Will  of  Van  Ness,  78 
Misc.  Rep.  598,  139  N.  Y.  Supp.  at  page  492.  In  no  reported  case 
that  I  have  ever  seen,  however,  are  the  final  elements  of  undue  influ- 
ence discussed,  or  even  traced  to  their  source.  Therefore,  at  the  risk 
of  appearing  elementary  and  commonplace,  I  shall,  for  the  purpose 
of  precision  in  the  discussion  in  this  case,  endeavor  to  supplement  dis- 
tinctions, perhaps  sufficiently  apparent  to  others,  but  certainly  not  al- 
ways noticed  in  the  reported  adjudications. 

[2]  Undue  influence  in  a  court  of  probate,  although  it  may  involve 
elements  of  fraud  and  duress,  for  it  is  protean  in  character,  is  never- 
theless now  an  allegation  or  plea  distinct  from  a  plea  of  fraud  or 
duress.  Sir  John  Nicholl's  predication  in  Williams  v.  Gonde,  1  Hagg. 
at  page  596,  "that  undue  influence  must  be  of  the  nature  of  fraud  or 
dufess,"  is,  at  the  present  day,  inconclusive.  Fraud,  which  includes 
misrepresentation,  is  always  the  subject  of  a  separate  plea  in  the  modern 
English  probate  practice.  In  that  practice  a  plea  or  allegation  of  un- 
due influence  raises  a  question  of  coercion,  and  that  only.  Lord  Pen- 
zance in  Parfitt  v.  Lawless  (1872)  2  P.  &  D.  at  page  471 ;  Lefton  v. 
Hopwood  (1855)  1  F.  &  F.  578;  Lovett  v.  Lovett  (1857)  1  F.  &  F. 
581.  While  it  may  be  true  that  undue  influence  can  be  regarded  as  a 
species  of  the  genus  fraud,  undue  influence  has  become  in  probate  law 
sufficiently  differentiated  to  be  regarded  in  the  catalogue  of  wrongs  as 
a  distinct  genus.  See  Anson  on  Contracts,  219.  It  is  important  to 
correct  reasoning  that  fraud  be  distinguished  from  undue  influence. 
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Oftentimes  fraud  is  confounded  in  the  books  with  undue  influence, 
when  the  two  things  are  in  law  distinct  wrongs,  proceeding  on  differ- 
ent principles.  The  testamentary  common  law,  which  is  undoubtedly 
a  part  of  our  common  law  by  constitutional  reservation  (Matter  of 
Will  of  Smart,  84  Misc.  Rep.  336,  145  N.  Y.  Supp.  838,  840;  Matter 
of  Martin,  80  Misc.  Rep.  17,  141  N.  Y.  Supp.  784,  791),  observes  the 
distinction  between  undue  influence  and  fraud  or  duress. 

Undue  influence  in  this  court,  while  it  always  imports  moral  coer- 
cion, is  also  distinct  from  "duress,"  as  interpreted  in  the  courts  of 
common  law  and  equity,  where  duress  consists  in  menace  or  actual  or 
threatened  physical  violence  or  imprisonment.  Duress  is  a  physical 
wrong ;  coercion,  a  moral  wrong.  Where  duress  is  established  in  law 
or  in  equity,  no  consent  of  a  testator  at  all  is  possible.  Undue  influ- 
ence in  this  court  differs  from  duress  in  many  particulars.  Duress  is 
primarily  a  matter  of  legal  cognizance. 

In  equity  an  allegation  of  undue  influence  is  a  well-known  allega- 
tion in  suits  to  rescind  contracts  or  to  enforce  specific  performance  of 
contracts,  and  the  rules  laid  down  in  equity,  in  so  far  as  they  relate 
to  the  invasion  of  a  "freedom  of  the  volition  of  a  contracting  party," 
are  very  analogous  or  similar  to  the  rules  laid  down  in  the  testamen- 
tary common  law  in  relation  to  freedom  of  testators'  wills  in  respect 
of  testamentary  acts  procured  from  them  by  undue  influence.  The 
rules  of.  the  testamentary  common  law  are,  however,  naturally  more 
specific  or  concrete  for  our  purposes  than  those  familiar  to  equity 
practitioners,  and  in  this  court  it  is  the  testamentary  common  law 
which  is  primarily  controlling  in  respect  of  undue  influence  exercised 
over  testators.  Both  Anson  and  Pollock,  in  their  justly  celebrated 
treatises  on  Contracts,  make  some  very  discriminating  comments  on 
the  principles  relating  to  fraud  and  undue  influence  as  applied  in  the 
realm  of  contracts  or  to  gifts  inter  vivos.  But  it  is  not  from  such 
sources  that  the  testamentary  common  law  derives  its  principles  gov- 
erning undue  influence. 

What  is  undue  influence  in  respect  of  testamentary  acts  and  dis- 
positions has  been  stated  to  be  a  question  difiicult  to  answer  in  the 
abstract.  Doubtless  definition  is  always  a  difiicult  logical  process. 
Legal  definitions  in  particular  are  not  usually  well  regarded  (Swin- 
burne, 6),  as  they  are  generally  a  posteriori  and  involve  at  some  stage 
the  inductive  process  and  not  the  deductive  process  familiar  to  a  priori 
disciplines.  The  vice  of  principles  or  definitions  arrived  at  by  incom- 
plete induction  is  well  understood,  for  better  reasons  than  those  given 
by  Swinburne.  But  the  a  priori  definitions  of  testamentary  law  are 
different.  In  so  far  as  the  legal  definition  of  undue  influence  is  a 
priori,  it  is  recognized  in  testamentary  common  law,  which  was  built 
up.  originally  by  scholastic  lawyers  trained  in  the  civil  law  and  the 
old  logical  disciplines. 

Undue  influence  in  testamentary  law  postulates  freedom  of  the  will, 
or,  in  more  modem  .philosophical  verbiage,  that  a  testator's  volition  is 
indeterminate.  Now  just  at  this  point  testamentary  law  touches  some 
of  the  deepest  principles  in  the  philosophies  of  all  the  ages.  Freedom 
of  the  will  (libertas  arbitrii)  is  conceded  to  be  one  of  the  profoundest 
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problems  in  all  departments  of  metaphysics,  and  yet  it  detennines,  not 
only  many  principles  of  testamentary  law,  but  all  theories  of  life  and 
morality.  Testamentary  law,  which,  as  stated  above,  is  scholastic  in 
origin,  takes  no  note  of  modern  philosophical  doubts  on  freedom  of 
the  will,  and  it  invariably  presupposes  a  testator's  capability  of  self- 
determination,  or,  in  other  words,  the  absolute' and  inherent  freedom 
of  his  disposing  mind  or  will.  Testamentary  common  law,  then,  pro- 
ceeds to  determine  what  acts  and  things  subvert  or  invade  the  free- 
dom of  the  will  of  a  testator,  so  as  to  vitiate  his  testamentary  acts. 
It  is  interesting  to  note  that  the  scholasticism  of  the  canonists,  or  the 
dual  or  Aristotelian  school  of  philosophy,  still  influences  all  our  tes- 
tamentary common  law,  and  to  my  mind  it  is  fortunate  for  our  juris- 
prudence that  it  has  been  so.  If  we  were  to  adopt  a  more  modem 
philosophy,  and  reject  the  doctrine  of  freedom  of  the  will,  testamen- 
tary law  would  have  to  be  entirely  reconstructed. 

[3]  In  order  Hiat  a  testamentary  act  be  valid,  the  testamentary  com- 
mon law  requires,  and  has  always  required,  not  only  that  the  testator 
must  be  free  from  physical  restraint — duress  (Godolphin,  Orphan's 
Legacy,  pt.  1,  c.  9) — ^but  that  his  soul,  mind,  volition,  or  will,  that  dual 
principle  of  the  ego,  should  also  be  free  and  not  coerced  (Swinburne, 
pt  7,  §  2,  1868,  L.  R.  1,  p.  481).  It  will  be  observed  that  the  old 
technical  term  of  testamentary  law  employed  in  this  connection  is  "co- 
erced." I  have  never  seen  the  origin  or  history  of  the  legal  term 
"coerced"  discussed,  although  it  runs  through  all  the  modern  leading 
cases  as  the  one  sufficient  criterion  of  undue  influence.  Williams  v. 
Gonde,  1  Hagg.  581;  Wingrove  v.  Wingrove  (188^  11  P.  D.  at 
page  82;  Children's  Aid  Society  v.  Loveridge,  70  N.  Y.  at  page  394, 
and  see  cases  cited  in  Re  Campbell's  Will,  136  N.  Y.  Supp.  1105, 
and  in  Re  Van  Ness'  WiU,  78  Misc.  Rep.  592,  139  N.  Y.  Supp.  at 
page  492.  That  the  term  "coercion'  is  a  mere  translation  of  Latin 
usage  of  the  canonists  could  be  easily  demonstrated. 

The  slightest  reflection  will  disclose  that  coercion,  in  the  sense  of  a 
compulsion  of  the  mental  state  of  a  human  being,  is  a  very  different 
force  or  influence  from  a  coercion  which  affects  his  rights  to  physical 
freedom.  Of  the  distinction  just  denoted  testamentary  common  law 
takes  full  notice.  Both  testamentary  law  and  the  common  law  assume, 
as  already  stated,  the  inherent  right  to  freedom  of  the  will  and  the 
inherent  right  to  liberty  or  freedom  from  physical  restraint.  That 
the  principle — that  coercion  is  the  ultimate  test  of  undue  influence — 
crept  from  the  canonists  into  our  testamentary  law  is  susceptible,  as  I 
said,  of  demonstration. 

Mr.  Williams,  in  his  most  excellent  compendium  of  the  Law  ot 
Wills  and  Succession,  p.  31,  notes  an  admirable  definition  of  undue  in- 
fluence, taken,  he  says,  from  the  Roman  law :  "Quamvis  si  liber  esset 
noluisset,  tamen  coactus  voluit."  I  do  not  find  the  original  of  this 
citation,  but  the  Roman  law  also  required  that  a  will  must  originate 
in  the  free  will  of  the  testator,  and  if  a  testator  was  coerced  to  make 
or  alter  a  will,  the  will  was  voidable  for  this  reason  (D.  29,  6,  1),  and 
the  property  then  reverted  to  the  fiscus.  The  Roman  law  was  par- 
ticularly precise  and  refined  on  principles  of  this  chariicter.    Const.  1, 
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C.  6,  34.  Violent  or  impetuous  pressure,  whereby  a  testator  was 
swayed  against  his  free  will,  vitiated  a  Roman  testament  While  the 
principle  of  wrongful  coercion  of  a  testator's  will  undoubtedly  orig- 
inated in  the  Roman  law,  any  coercion  was  in  the  old  spiritual  courts 
of  England,  whence  we  derive  our  testamentary  common  law,  a  wrong. 
In  those  spiritual  courts  the  term  coercion  had  even  a  larger  meaning. 
We  find  that  AylifFe  employs  it  in  the  Parergon  Juris  Canonici,  and  Sir 
Matthew  Hale  likewise,  in  references  to  the  sentences  of  the  spiritual 
courts,  in  the  general  sense  of  restraint. 

We  have  now  arrived  at  a  point  where  it  may  be  stated  generally 
that  in  probate  law  any  wrongful  interference  by  or  on  the  part  of 
a  beneficiary  with  a  testator's  freedom  of  will,  or  volition,  may  be 
fatal  to  his  testamentary  act,  provided  such  interference  amounts  to 
coercion.  Brick  v.  Brick,  66  N.  Y.  at  page  149 ;  Coit  v.  Patchen,  77 
N.  Y.  at  page  539,  and  the  authorities  cited ;  Matter  of  Will  of  Van 
Ness,  78  Misc.  Rep.  at  page  599,  139  N.  Y.  Supp.  485.  To  ascertain 
when  coercion  and  consequent  subversion  of  intention  exist  requires  a 
very  extended  and  refined  inquiry  in  a  probate  case,  and  for  this  rea- 
son the  courts  allow  great  latitude  on  an  issue  of  undue  influence.  In 
re  Woodward,  167  N.  Y.  at  page  31,  60  N.  E.  233;  Horn  v.  Pullman, 
72  N.  Y.  269,  276;  Boyse  v.  Rossborough,  6  Ho.  L.  Cas.  42,  58;  RoU- 
wagen  v.  Rollwagen,  63  N.  Y.  at  page  519. 

[4]  No  other  issue  in  a  probate  court  is  more  subtle  than  undue 
influence,  as  it  involves  not  only  legal,  but  psychological  and  ethical, 
problems  of  great  delicacy.  See  "Psychology,  as  Applied  to  Legal 
Evidence,"  by  Arnold,  of  the  Calcutta  Bar,  p.  156.  But  it  will  suffice 
to  say,  roughly,  that  a  testament  which  results  from  fraud  or  force 
of  any  kind  is  in  general  invalid,  as  it  is  not  then  the  expression  of 
the  testator's  will.  If  the  fraud  or  force  clearly  affect  only  a  part  of 
the  testament,  it  does  not  necessarily  invalidate  the  whole.  But  if  there 
is  doubt  it  may  affect  the  whole  will.  Matter  of  Van  Ness,  78  Misc. 
Rep.  at  pages  598,  600,  139  N.  Y.  Supp.  485. 

[B]  Undue  influence  can  rarely  be  made  out  by  direct  evidence  and 
hence  indirect  or  circumstantial  evidence  is  sanctioned  by  authority  in 
support  of  this  allegation.  Rollwagen  v.  Rollwagen,  63  N.  Y.  519,  cited 
Matter  of  Van  Ness,  78  Misc.  Rep.  602,.  139  N.  Y.  Supp.  485.  The 
proofs  offered  in  support  of  the  allegation  of  undue  influence  in  this 
proceeding  are  largely  in  the  nature  of  circumstantial  evidence.  Cir- 
cumstantial or  indirect  evidence  may  be  cogent  or  it  may  be  slight. 
It  is  always  to  be  received  subject  to  rules  relating  to  legal  relevancy. 
Although  evidence  may  be  logically  relevant,  if  it  is  not  legally  relevant 
it  cannot  be  received  in  a  court  of  justice.  In  this  case  the  testimony 
of  the  acts  and  conduct  of  those  charged  with  the  exercise  of  undue 
influence  was  very  liberally  taken,  and  that  it  was  relevant  to  the  is- 
sues raised  can  hardly  be  disputed.  The  character  of  the  evidence  cor- 
responds to  that  always  allowed  in  the  older  courts  of  probate,  and  it 
throws  much  light  on  the  conduct  and  motives  of  those  charged  with 
conspiracy,  fraud,  or  undue  influence.  That  some  of  it  is  competent 
under  the  modem  law  of  evidence  applicable  to  jury  trials  I  doubt,  and 
I  shall  therefore  reconsider  it  again.    At  common  law,  the  common 
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law  of  evidence,  it  will  be  observed,  had  little  relevancy  to  proceed- 
ings in  courts  of  equity  or  probate.  In  re  Benjamin's  Will,  136  N. 
Y.  Supp.  at  page  1082. 

[B]  But  if  the  common  law  of  evidence  is  controlling  in  this  mat- 
ter, then  by  that  law,  when  the  state  of  mind  of  a  party  with  reference 
to  a  transaction  at  issue  is  material,  as  it  is  on  an  issue  of  undue  in- 
fluence, all  acts  and  declarations  from  which  it  may  be  inferred  are 
evidential.  See  In  re  Van  Ness*  Will,  78  Misc.  Rep.  592,  139  N.  Y. 
Supp.  506,  507,  and  cases  there  cited. 

For  many  years  pripr  to  the  making  of  the  disputed  will  the  testa- 
trix had  lived  alone  with  a  single  servant  in  her  own  substantial  private 
dwelling  house  in  this  city.  Her  habits  had  become  those  of  an  elderly 
recluse  in  a  great  measure,  and  she  found  her  diversions  and  enjoy- 
ment largely  within  the  four  walls  of  her  own  dwelling.  Her  servant, 
her  agents,  her  rents,  her  maladies,  and  her  simple  diversions  made  up 
the  round  of  a  monotonous  existence.  Among  those  who  ministered 
during  these  years  to  the  wants  of  testatrix  was  Mrs.  Stein,  the  wife 
of  the  executor  under  the  will  in  question.  Although  not  related  by 
blood,  Mrs.  Stein  always  addressed  the  testatrix  as  "Aunt,"  and  the 
evidence  discloses  that  if  testatrix  had  a  real  regard  for  any  one,  or 
real  reason  for  such  regard,  it  was  for  Mrs.  Stein,  who  for  years 
assiduously  cared  for  testatrix  in  sickness  and  in  health.  But  during 
these  many  years  it  is  evident  that  the  testatrix  found  amusement  or 
distraction  in  the  society  of  other  visitors  and  attendants  besides  Mrs. 
Stein.  Among  these  others  are  prominent  more  particularly  her  law- 
yer, Mr.  Quintin,  and  her  neighbor,  Mr.  Leis,  a  butcher  in  the  quarter 
long  inhabited  by  the  testatrix.  Mrs.  Hermann  had  seen  Mr.  Leis 
grow  up  from  an  apprentice  boy  to  a  man  of  family  and  business. 
The  intimacy  and  intercourse  between  testatrix  and  all  these  persons 
and  their  connections  just  mentioned  figures  largely  and  with  weari- 
some iteration  in  the  testimony. 

It  is  obvious  from  the  testimony  that  Mrs.  Stein  regarded  herself 
as  a  legitimate  object  of  the  bounty  of  testatrix  and  that  she  regarded 
the  others  as  intruders.  It  is  equally  obvious  that  Mr.  Quintin  and 
Mr.  Leis,  legatees  for  considerable  sums  under  an  earlier  testament 
made  by  testatrix,  regarded  Mrs.  Stein  and  her  faction  as  dangerous 
opponents.  The  conduct  of  these  factions  for  the  old  woman's  fa- 
vor and  testamentary  regard  figures  largely  in  the  evidence.  The 
domestic  politics  of  these  factions,  one  headed  by  Mrs.  Stein,  and  the 
other  by  Mr.  Quintin  and  Mr.  Leis,  also  figure  largely  in  the  evidence. 
It  was  apparent  as  the  evidence  developed  that  Mrs.  Stein  by  herself 
was  not  a  match  for  the  other  and  more  astute  faction.  Mrs.  Stein 
seems  to  have  been  a  quiet,  domestic,  and  well  behaved,  but  rather 
slow-minded,  person.  Certain  it  is  that  she  had  long  ministered  to  the 
wants  of  the  testatrix  with  a  fidelity  and  care  which  gave  her  great 
claims  on  a  childless  old  woman,  without  a  single  relative  for  whom 
testatrix  cared  or  could  care.  If  there  was  a  natural  object  of  the 
bounty  of  testatrix,  it  was,  perhaps,  Mrs.  Stein.  Had  not  one  Mrs. 
Noll  appeared  on  the  testamentary  scene,  Mrs.  Stein's  conduct  would 
doubtless  have  continued  irreproachable. 
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It  is  established  that,  in  prior  testamentary  papers  made  by  testa- 
trix, Mr.  Quintin  and  Mr.  Leis,  or  their  families,  figure  as  legatees,  to- 
gether with  Mrs.  Stein.  By  an  earlier  will  Mr.  Quintin  and  Mr.  I^eis 
were  made  the  executors  of  Mrs. 'Hermann.  We  have  this  disposition 
of  property  as  a  datum  only  in  this  proceeding,  for  the  validity  or  in- 
validity of  the  earlier  testaments  is  not  before  me,  and  cannot  be  now 
considered.  If  the  will  now  presented  for  probate  is  established,  the 
earlier  dispositions  made  by  testatrix  will,  however,  be  revoked. 

[7]  The  nature  of  earlier  testamentary  provisions  is  regarded  as 
relevant  upon  an  issue  of  tmdue  influence ;  for  if  tliey  are  consistent 
with  provisions  of  the  later  will  they  n^y  tend  to  rebut  the  charge 
of  undue  influence,  while  if  inconsistent  and  unexplained  they  may 
tend  to  confirm  it.  Ridden  v.  Thrall,  125  N.  Y.  572,  576,  577,  26  N. 
E.  627,  11  L.  R.  A.  684,  21  Am.  St.  Rep.  758;  Matter  of  Nelson,  141 
N.  Y.  at  page  157,  36  N.  E.  3.  The  dispositions  in  favor  of  Mr.  Leis 
and  Mr.  Quintin  tend  to  show  that  at  one  time  testatrix  regarded  them 
as  proper  objects  of  her  bounty.  The  contestants  contend  that  a  sud- 
den change  of  this  fixed  testamentary  intention  on  the  part  of  Mrs. 
Hermann  was  occasioned  by  the  undue  influence  of  Mr.  and  Mrs. 
Stein  and  one  Mrs.  Noll,  co-operating  or  acting  severally,  and  that 
the  change  requires  more  explanation  in  this  cause  than  the  proponents 
gave  in  evidence.  While  Mrs.  Stein  benefits  by  the  earlier  testamen- 
tary provision,  she  benefits  more  largely  by  the  contested  will.  If  the 
earlier  will  proves  a  fixed  testamentary  intention,  it  proves  that  Mrs. 
Stein,  as  well  as  Mr.  Quintin  and  Mr.  Leis,  had  for  some  long  period 
been  in  the  mind  of  testatrix  as  proper  objects  of  her  bounty.  The 
earlier  will  affords  also  a  locOs  standi  to  Mr.  Leis  to  contest  the  will  now 
before  me  for  probate.  Beyond  this,  the  earlier  will  throws  little  light 
upon  the  contention  now  to  be  decided.  Horn  v.  Pullman,  72  N.  Y. 
269. 

For  some  period  prior  to  the  execution  of  the  paper  now  propound- 
ed, it  was  apparent  that  Mrs'.  Hermann's  end  was  approaching,  and  I 
think  the  evidence  discloses  that  the  resources  of  the  factions  indi- 
cated were  put  to  a  strain.  The  testamentary  dispositions  of  testatrix 
were  evidently  matters  of  supreme  interest  to  these  factions. 

[8]  Before  taking  up  the  somewhat  desultory  evidence  in  detail,  we 
may  recall  that  upon  an  allegation  of  undue  influence  the  declarations 
of  those  charged  with  its  exercise  become  competent  in  varying  de- 
grees, according  to  the  circumstances  of  a  particular  case.  Rollwagen 
v.  Rollwagen,  63  N.  Y.  at  page  519.  On  this  issue  the  way  of  life  of 
testatrix  and  her  relations  with  the  persons  said  to  have  influenced 
her  are  competent  evidence.  Coit  v.  Patchen,  77  N.  Y.  533 ;  Boyse  v. 
Rossborough,  6  Ho.  L.  Cas.  42,  58 ;  Rollwagen  v.  Rollwagen,  63  N.  Y. 
at  page  519.  In  Rollwagen  v.  Rollwagen  it  is  stated  without  reser- 
vation or  qualification  that  "the  acts  and  declarations  of  such  persons 
wielding  the  influence"  may  be  shown  on  this  issue.  No  distinction 
is  drawn  between  declarations  prior  to  the  act  of  will  or  subsequent 
thereto.  No  distinction  is  made  between  declarations  part  of  a  com- 
petent res  gestae,  or  naked  declarations.  Why  should  there  be,  as  a 
party  is  judged  out  of  his  mouth  ?  I  have  always  been  guided  by  this 
express  statement,  although,  if  left  to  myself,  I  would  have,  perhaps, 


Digitized  by 


Google 


Sur.  Ct.)  IN  BE  hebmann's  will  129 

been  inclined  to  limit  the  competent  declarations  of  such  persons  to 
those  which  were  a  part  of  a  competent  res  {esta,  or  else  competent 
admissions  or  declarations  against  interest. 

In  the  early  part  of  the  year  1912,  which  was  the  year  the  contested 
will  was  made,  there  appeared  at  the  dwelling  of  testatrix  one  Beatrice 
Noll,  a  German  woman  of  marked  criminal  antecedents  and  before  this 
time  an  entire  stranger  to  Mrs.  Hermann.  The  criminality  of  the  ante- 
cedents of  Mrs.  Noll  are  only  important  in  so  far  as  they  go  to  the 
weight  of  her  testimony.  Her  proneness  to  sin  cannot  be  used  in  this 
case  as  a  basis  of  undue  influence.  Mrs.  Noll  came  into  Mrs.  Her- 
mann's house  ostensibly  as  a  dressmaker,  employed  by  Barbara  Hecht, 
the  solitary  servant  for  many  years  of  Mrs.  Hermann's  domestic  estab- 
lishment. Barbara  Hecht  had  made  Mrs.  Noll's  acquaintance  by  meet- 
ing her  by  chance  in  the  street.  Through  the-  kitchen  Mrs.  Noll  soon 
ascended  to  a  most  extraordinary  familiarity  and  influence  with  old  Mrs. 
Hermann  herself.  It  is  established  that  it  was  Mrs.  Noll's  lawyer  and 
personal  acquaintance  who  superintended  the  drafting  and  the  execu- 
tion of  the  paper  propounded,  which  would  carry  to  Mrs.  Noll  a  sub- 
stantial part  of  Mrs.  Hermann's  estate.  The  lawyer  in  question  had, 
it  seems,  defended  Mrs.  Noll  in  a  criminal  case,  and  prior  to  the  act  of 
will  had  no  acquaintance  with  Mrs.  Hermann,  the  alleged  testatrix.  It 
is  incidentally  admitted  that  on  the  occasion  of  making  the  will  in  ques- 
tion this  lawyer  brought  to  Mrs.  Hermann's  respectable  house  a  strange 
young  woman  whom  he  then  represented  to  be  his  wife,  contrary  to 
the  fact.  This  is  only  significant  to  refute  presumptions  arising  by  rea- 
son, of  the  attendance  of  a  lawyer  licensed  to  practice  his  profession 
in  this  state.  I  cannot  forbear  to  consider  that  it  was  under  such  un- 
usual auspices  the  will  propounded  came  into  being. 

[9]  On  the  direct  examination  the  lawyer  in  question  was  asked  by 
proponent's  counsel  calling  him,  without  objection,  whether  he  had 
ever  been  charged  with  crime,  and  he  stated  that  he  had.  On  cross- 
examination  by  contestants'  counsel,  the  lawyer  was  asked,  over  ob- 
jection of  one  counsel  for  proponents,  if  he  had  been  indicted.  The 
two  counsel  for  proponents  acted  together  on  the  trial,  except  in  this 
one  instance.  Only  in  view  of  the  direct  evidence  was  the  cross- 
question  allowed.  Otherwise  it  would  not  have  been  allowed,  as  I  was 
quite  aware  that  a  witness  may  not  on  cross-examination  for  the  first 
time  be  asked  if  he  has  been  indicted.  Van  Bokkelen  v.  Berdell,  130  N. 
y.  145,  29  N.  E.  254;  Hirschman  v.  Cohn,  38  App.  Div.  351,  56  N.  Y. 
Supp.  602.  But  where  the  lawyer  had  volunteered  the  statement  made 
on  direct  examination,  I  do  not  understand  that  he  may  not  in  his 
cross-examination  be  asked  the  particulars  of  what  he  had  admitted 
or  waived  and  volunteered.  But  I  will  ignore  this  evidence  of  the  in- 
dictments in  my  conclusion,  so  as  to  avoid  further  contention  on  that 
point.  The  lawyer  who  took  instructions  for  the  will  admitted  that 
he  did  not  draw  the  will  himself,  but  had  engaged  counsel  to  draft  the 
will  from  his  dictation.  His  memoranda  he  had  destroyed.  He  admits 
that  he  was  not  versed  in  the  law  of  wills.  Thus  in  this  case  the  pre- 
sumption of  regularity  in  the  execution  of  a  will,  which  arises  from 
the  presence  and  attendance  of  a  highly  respectable  and  competent 
leON.Y.S.— 9 
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lawyer,  is  much  affected  when  we  come  to  its  application  to  the  facts 
disclosed  by  the  evidence. 

That  some  of  the  legatees  mentioned  in  the  will  now  offered  for  pro- 
bate were  highly  respectable  people  and  no  parties  to  the  making  of  -the 
will  is  apparent,  but  the  title  of  all  the  legatees  depends  in  this  case, 
not  only  on  the  regularity  of  the  execution,  but  on  the  capacity  of  the 
testatrix  and  her  freedom  from  all  manner  of  coercion  by  Mrs.  Noll, 
Mrs.  Stein,  and  their  agents  or  abettors.  It  would  seem  apparent  that 
the  respectable  Mrs.  Stein  had  some  reason  to  think  that  the  sudden 
entrance  of  the  mysterious  Mrs.  Noll  into  the  household,  the  most  pri- 
vate affairs,  and  even  the  testamentary  act,  of  the  aged  testatrix,  was, 
to  say  the  least,  highly  peculiar.  Nevertheless  Mrs.  Stein  made  com- 
mon cause  with  Mrs.  Noll.  For  many  years  Mrs.  Hermann,  the  tes- 
tatrix, had  conducted  her  business  through  other  channels  than  those 
employed  on  the  occasion  of  the  will  propounded.  All  her  old  agents, 
one  by  one,  disappeared  when  Mrs.  Noll  came  on  the  scene.  Mrs. 
Stein  doubtless  distrusted  these  old  agencies  as  inimical,  and  possibly 
not  without  reason;  but  this  did  not,  I  think,  justify  the  ensuing  in- 
timacy or  the  alliance  and  co-operation  for  some  purpose  between  so 
highly  respectable  a  woman  as  Mrs.  Stein  and  such  an  extraordinary 
interloper  as  Mrs.  Noll.  But  whether  this  inference  is  justifiable  or 
not,  certainly  in  this  case,  if  there  is  any  presumption  to  be  raised 
against  one  of  these  women,  it  unfortunately  extends  to  both,  for  they 
often  acted  together.  Before  considering  at  large  the  evidence  of  the 
witnesses  before  me  on  the  issue  of  undue  influence,  let  me  advert  to 
the  nature  of  the  evidence  concerning  the  act  of  execution.  It  is  nec- 
essary that  the  undue  influence  charged  be  connected  in  some  way 
with  the  testamentary  act  in  controversy. 

(10]  It  was  said  in  Rollwagen  v.  RoUwagen,  63  N.  Y.  at  page  519, 
that  undue  influence  "can  be  shown  by  all  the  facts  and  circumstances 
surrounding  the  testator,  the  nature  of  the  will,  his  family  relations, 
the  condition  of  his  health  and  mind,  his  dependency  upon  and  sub- 
jection to  the  control  of  the  person  supposed  to  have  wielded  the  in- 
fluences, the  opportunity  and  disposition  of  the  person  to  wield  it  and 
the  acts  and  declarations  of  such  person."  Here  the  general  declara- 
tions of  persons  charged  with  such  influence  are  expressly  declared  to 
be  competent  on  an  issue  of  undue  influence.  If,  as  here,  such  a  per- 
son is  also  one  of  several  legatees,  does  that  additional  fact  exclude 
his  declarations,  at  least  if  part  of  competent  res  gestae?  Matter  of 
Baird,  47  Hun,  77,  holds  that  it  does  exclude  them,  and  while  I  can 
find  no  express  adjudication  of  the  Court  of  Appeals  on  the  point,  I 
must  follow  the  decision  in  Matter  of  Baird.  But  to  this  point  I  shall 
refer  later. 

When  we  come  to  the  ceremonial  required  by  the  statute  of  wills  for 
the  formal  execution  of  a  solemn  testament,  we  find  it  unquestioned 
that  there  was  a  substantial  compliance  with  the  statute.  The  statute 
of  wills  requires  what  is  technically  known  as  rogatio  testium,  or  a 
request  from  the  testatrix  to  the  attesting  witnesses  to  act  as  such. 
Tarrant  v.  Ware,  note,  25  N.  Y.  at  page  425 ;  Neugent  v.  Neugent, 
2  Redf.  Sur.  369;   Matter  of  Lyman,  14  Misc.  Rep.  352,  36  N.  Y. 
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Supp.  117;  Burke  v.  Nolan,  1  Dem.  Sur.  436,  440;  Matter  of  Kivlin, 
37  Misc.  Rep.  187,  74  N.  Y.  Supp.  937. 

[11]  We  must  observe  in  this  case  that  in  the  first  instance  the  sum- 
mons to  the  attesting  witnesses  to  attend  the  execution  of  the  will  of- 
fered was  not  made  by  testatrix  herself,  but  by  the  persons  implicated 
by  the  allegation  of  undue  influence.  This  in  itself  is  not  in  all  cases 
fatal,  if  the  testatrix  ultimately  or  thereafter  requested  such  witness- 
es, being  present,  to  sign  their  names  as  witnesses  at  the  end  of  her 
will.  But  as  attesting  witnesses  to  a  will  are  placed  as  safeguards 
about  an  intending  testatrix,  the  omission  of  an  original  summons  by 
her  to  them  in  the  first  instance,  and  its  delegation  to  the  very  persons 
implicated  in  the  charge  of  contestants,  is  unfortunate  in  this  particu- 
lar case.  It  is  not  necessary  in  a  probate  case  to  connect  all  the  at- 
testing witnesses  with  conspiracy  or  the  undue  influence  charged. 
Even  persons  of  high  character  may  be  employed,  and  yet  fail  to  do 
their  duty  on  such  an  occasion.  Here  the  attesting  witnesses  testify 
to  a  substantial  compliance  with  the  statute  of  wills  by  testatrix  in 
the  act  of  execution,  but  this  does  not  in  this  case  refute  the  proof  of 
undue  influence  over  her. 

[12]  Indeed,  there  is  very  significant  testimony  in  the  record  by 
one  attesting  witness  which  tends  to  support  the  charge  that  this  will 
was  not  that  of  testatrix,  if  we  bear  in  mind  the  character  of  the  law- 
yer superintending  the  execution  and  his  relations  to  Mrs.  Noll  and  the 
siunmoners  of  the  attesting  witnesses.  This  particular  attesting  wit- 
ness referred  to  swears  that  at  the  session  when  the  paper  propounded 
was  presented  for  execution  and  before  its  subscription  the  witness 
said: 

"I  do  not  know  whether  I  am  In  order  or  not,  but  in  medical  circles  we  say: 
Is  the  paper  open  for  discussion?" 

The  lawyer  in  attendance  replied  in  substance  that  it  was,  and  then 
a  colloquy  ensued  which  resulted  in  a  legacy  being  given  to  a  hospital 
in  which  the  attesting  witness  in  question  was  interested.  If  the  aged 
Mrs.  Hermann  was  uninfluenced  by  any  one  in  her  testamentary  dis- 
positions, as  claimed  by  the  proponents,  this  was  a  most  extraordinary 
proceeding  on  the  part  of  an  attesting  witness  and  the  lawyer ;  for  the 
paper  as  drawn,  if  it  truly  reflected  the  confidential  instructions  of  tes- 
tatrix to  her  lawyer,  was  not  open  on  that  occasion  for  further  discus- 
sion by  the  attesting  witnesses.  This  one  undisputed  instance  to  my 
mind  shows,  as  conclusively  as  any  other  item  of  testimonial  evidence, 
not  only  that  testatrix  was  easily  influenced  in  her  testamentary  dis- 
positions, but  also  that  neither  the  lawyer  nor  the  attesting  witnesses 
were  proper  safeguards  to  her,  or  had  a  proper  sense  of  their  own 
responsibility  on  so  important  an  occasion  as  that  of  the  execution  of 
a  last  will  and  testament  by  an  old  and  isolated  woman  of  property. 

The  allegation  of  undue  influence  is  sought  to  be  established,  not  only 
by  the  acts  and  conduct,  but  also  by  the  declarations  and  admissions  of 
Mrs.  Beatrice  Noll,  one  of  the  legatees  named  in  the  disputed  will. 
Some  of  these  declarations  or  admissions  were  admitted,  it  will  be  ob>- 
served,  over  objection,  but  only  after  such  evidence  had  first  been  taken 
without  objection.    I  esteem  it  to  be  incumbent  on  me  to  inquire  again 
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how  far  such  evidence  is  competent,  in  order  that,  if  incompetent,  it 
may  be  disregarded  in  my  conclusion,  and  not  operate  prejudicially  to 
the  parties  before  me.  If  competent,  such  evidence,  standing  alone, 
tends  to  establish  that  the  will  in  controversy  was  the  result  of  undue 
influence  exerted  by  Mrs.  Noll.  If  incompetent,  whether  there  is  suf- 
ficient evidence  of  the  undue  influence  charged  without  these  admis- 
sions and  declarations  will  then  remain  for  consideration.  So  much 
of  this  evidence  as  was  taken  without  prior  objection  must  stand  in 
the  orderly  course  of  procedure. 

[13]  It  is  a  very  old  rule  of  evidence  that  statements  made  by  a 
party  to  a  proceeding,  if  they  tend  to  prove  his  adversaries'  case,  are 
admissible  in  evidence  as  admissions.  Maltby  v.  Christie,  1  Espinasse, 
395.  But  this  rule  is  subject  to  exceptions.  It  is  said  in  this  state  that 
the  admissions  of  one  legatee,  made  prior  to  the  execution  of  the  will, 
are  incompetent  as  against  other  legatees,  parties  to  the  proceeding 
and  interested  in  the  result.  Matter  of  Myer,  184  N.  Y.  54,  76  N.  E. 
920,  6  Ann.  Cas.  26;  Matter  of  Kennedy,  167  N.  Y.  163,  177,  60  N.  E. 
442;  In  re  Benjamin's  Will,  136  N.  Y.  Supp.  1070,  1080;  Matter. of 
Baird,  47  Hun,  77.  Matter  of  Baird  does  not  seem  to  contain  a  very 
exhaustive  discussion  of  principle,  but  it  is  express  enough.  In  Mat- 
ter of  Myer,  184  N.  Y.  54,  76  N.  E.  920,  6  Ann.  Cas.  26,  the  issue  of 
undue  influence  was  not,  however,  tried  out,  and  the  case  turned  upon 
the  capacity  of  testatrix.  Matter  of  Kennedy  was  a  proceeding  to  es- 
tablish a  will  lost  or  destroyed.  The  admissions  and  declarations  of 
one  legatee  were  rejected  as  inadmissible  against  the  others  on  the 
issues  actually  presented. 

In  this  proceeding  before  me  the  admissions  and  the  declarations  of 
Beatrice  Noll  were  those  of  one  not  only  a  legatee,  but  of  one  charged 
with  conspiracy  and  the  exercise  of  undue  influence.  Some  of  them 
were  made  before  the  will  in  controversy,  others  after  it.  Mrs.  Stein 
is  also  charged  with  the  exercise  of  undue  influence  and  with  conspir- 
acy. There  is  no  written  allegation  of  conspiracy  between  Mrs.  Noll 
and  Mrs.  Stein.  But  such  conspiracy  was  claimed  on  the  trial.  Wheth- 
er a  charge  of  undue  influence  by  more  than  one  person  over  testatrix 
in  respect  of  her  will,  which  is  a  single  and  indivisible  act,  is  not  im- 
plicitly a  charge  of  conspiracy  I  have  some  doubt.  But,  if  it  is,  no  overt 
conspiracy  was  ultimately  shown  by  contestant,  and  the  case  must  turn 
on  other  points.  Undue  influence  may  be  doubtless  exercised  by  sev- 
eral persons  at  the  same  time,  singly  and  without  an  overt  conspiracy 
or  co-operation. 

[14]  But,  if  a  conspiracy  is  implicitly  charged,  the  conspiracy  must 
be  proved  at  some  stage  of  the  case  before  the  declarations  of  one  con- 
spirator are  evidential  against  the  other.  Then  they  are  competent 
only  when  part  of  a  relevant  res  gesta  or  when  made  in  furtherance  of 
the  common  object.  No  other  rule  of  evidence  is,  I  think,  better  settled 
than  this.  If  Mrs.  Noll's  proposal  to  Mr.  Leis  to  join  with  her  in  mak- 
ing a  fraudulent  will  for  testatrix  was  in  furtherance  of  this  conspir- 
acy or  of  a  similar  conspiracy,  or  if  it  was  subsequently  ratified  by  the 
Steins,  it  would,  perhaps,  be  competent. 

[  1 5]  In  a  court  of  this  character  the  conspiracy  need  not  be  first 
established  before  declarations  of  co-conspirators  are  received ;  it  suf- 
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fices  if  the  conspiracy  is  made  out  at  any  stage  of  the  case.  If  the  con- 
spiracy is  not  established,  the  declarations  of  co-conspirators  are  then 
to  be  disregarded. 

[16]  When  an  issue  of  conspiracy  arises  in  a  probate  case,  other 
acts  besides  the  conspiracy  to  procure  the  will  are  also  provable ;  thus 
wrongful  acts  or  schemes  to  obtain  other  property  of  the  testatrix  than 
her  will  may  be  given  in  evidence.  I  had  occasion  to  notice  the  au- 
thorities on  this  point  in  Matter  of  Gannon,  73  Misc.  Rep.  at  page  326, 
132  N.  Y.  Supp.  712.  Thus  it  happens  in  this  case  that  on  one  plea  or 
another  contestants  were  at  first  allowed  a  larger  latitude  of  evidence 
than  the  ultimate  proofs  sanctioned  by  the  strict  common  law  of  evi- 
dence relative  to  jury  trials.  But  no  harm  to  propbnents  can  result  by 
such  course  in  this  court,  for  such  proofs  will  now,  when  incompetent, 
be  disregarded.  In  a  court  of  probate,  as  in  all  courts  originat- 
ing in  the  civil  law,  a  larger  latitude  of  evidence  is  sanctioned  than 
the  common-law  rules  of  evidence  relative  to  trials  in  pais  sanction. 
When  there  is  a  jury,  the  presiding  judge,  by  the  common-law  system, 
is  bound  to  see  to  it  that  no  evidence  not  relevant  to  the  precise  issue 
is  placed  before  the  jury,  or,  if  it  is,  he  must  direct  them  to  ignore  it 
before  they  retire  for  deliberation  or  reach  a  verdict.  In  this  case  I 
do  not  think  an  overt  conspiracy  between  Mr.  and  Mrs.  Stein  and  Mrs. 
Noll  and  Mrs.  Noll's  lawyer  was  at  any  time  made  out  during  the 
trial,  notwithstanding  the  testimony  of  Louisa  Hutter,  and  I  shall 
therefore  ignore  in  my  conclusion  all  the  declarations  of  such  persons 
when  made  to  third  persons  and  not  in  the  presence  of  Mrs.  Hermann. 

If  a  declaration  of  a  co-conspirator  is  part  of  a  competent  res  gesta 
— ^that  is,  of  an  act  or  conduct  relative  to  the  issue  of  conspiracy — I 
think  the  declaration  is  clearly  competent,  notwithstanding  the  con- 
spirator making  it  is  a  legatee  and  his  mere  admissions  are  ruled  out 
by  the  cases.  Matter  of  Wheeler,  5  Misc.  Rep.  279,  286,  25  N.  Y. 
Supp.  313;  Matter  of  Will  of  Budlong,  54  Hun,  131,  7  N.  Y.  Supp. 
289,  290.  But  I  am  inclined  to  think  the  charge  of  conspiracy  has  not 
been  made  out  in  this  case,  and  so  I  will  disregard  in  my  conclusion 
all  declarations  of  Mrs.  Stein  or  Mrs.  Noll  not  in  the  presence  of  the 
testatrix.  Having  treated  them  as  naught,  the  conclusion  will  not  be 
be  predicated  of  them,  and  thus  any  possible  error  on  the  ground  of  the 
admissions  of  such  declarations  will  be  avoided. 

But  there  is  another  question.  If  the  declarations  of  Mrs.  Noll  to 
the  various  witnesses  called  to  the  stand  are  not  competent  as  declara- 
tions of  a  conspirator  against  co-conspirators,  are  they  then  receivable 
as  admissions?  Doubtless,  had  Mrs.  Noll  been  a  sole  legatee,  her  ad- 
missions against  her  interest  would  be  receivable  in  this  as  in  any  other 
litigation.  But  she  was  not  the  sole  legatee,  and  it  is  urged  that  as  ad- 
missions her  declarations  ought  not  to  be  received  on  that  ground  in 
this  case.  Abstractly  this  contention  may  be  right  under  the  rulings 
in  this  state.  To  avoid  controversy  I  shall  ignore  in  the  conclusion 
all  such  evidence  as  relates  to  the  admissions  of  Mrs.  Noll  or  Mrs. 
Stein  made  to  third  persons  not  in  the  presence  of  Mrs.  Hermann. 
Thus  any  error  on  this  head  will  not  affect  the  conclusion  reached. 

[17]  Most  of  the  declarations  of  the  testatrix  herself  were  given  in 
evidence  without  objection.    The  contents  of  such  declarations  are  not 
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proof  of  the  truth  of  the  fact  stated,  for  that  would  be  hearsay.  Smith 
V.  Keller,  205  N.  Y.  39,  98  N.  E.  214;  Marx  v.  McGlynn,  88  N.  Y. 
357,  374;  Waterman  v.  Whitney,  11  N.  Y.  157,  62  Am.  Dec.  71.  They 
are  admissible  for  the  purpose  of  proving  the  condition  of  testator's 
mind.  They  are  entitled  to  no  weight  as  proof  of  undue  influence. 
Marx  V.  McGlynn,  88  N.  Y.  at  page  374;  Matter  of  Woodward,  167 
N.  Y.  28,  60  N.  E.  233.  While  not  competent  to  prove  acts  of  oth- 
ers amounting  to  undue  influence,  such  declarations  are,  however, 
competent,  as  I  have  before  stated,  to  show  the  operation  such  acts 
had  on  the  mind  of  a  testator.    Cudney  v.  Cudney,  68  N.  Y.  148. 

We  come  now  to  the  consideration  of  the  actual  proofs  on  the  issue 
of  undue  influence, -without  the  admissions  and  declarations  of  Mrs. 
Noll  and  Mrs.  Stein.  It  is  not  enough  to  show  an  opportunity  to  com- 
mit the  offense  charged.  The  offense  itself  must  be  made  out  by 
relevant  or  direct  evidence.  I  think  it  is  so  made  out.  It  is  an  ex- 
traordinary circumstance,  and  one  established,  that  the  comparative 
stranger  to  testatrix,  Mrs.  Noll,  had  much  to  do  in  the  creation  of  the 
paper  propounded.  What  is  still  more  extraordinary,  and  established, 
is  that  she  is  named  as  a  legatee  in  the  same  paper  for  a  large  amount. 
How  was  this  brought  about  ?  These  are  circumstances  which  require 
more  justification  than  the  record  affords,  in  view  of  other  circum- 
stances established.  Mrs.  Noll  was  not  employed  about  Mrs.  Her- 
mann's dwelling  house;  she  had  no  labor  to  perform  there,  and  no 
business  in  the  dwelling,  apparently,  other  than  the  new  and  old  wills 
of  Mrs.  Magdalena  Hermann;  at  least,  this  was  her  main  business. 
The  old  servant  of  Mrs.  Hermann  tried  to  eject  Mrs.  Noll  as  an  un- 
worthy intruder.  What  an  extraordinary  testamentary  situation  these 
bare  facts  disclose,  for  it  certainly  is  extraordinary  that  an  entire 
stranger  to  the  aged  testatrix  should  be  allowed  to  meddle  at  all  with 
the  last  will  and  testament  of  the  alleged  testatrix.  Mrs.  Hermann,  it 
will  be.  remembered,  had  been  testate  before  she  knew  Mrs.  Noll,  and 
there  is  evidence  that  her  prior  will  was  long  satisfactory  to  herself. 
The  testimonial  evidence  of  Barbara  Hecht,  Mrs.  Stein  herself,  and 
Mrs.  Amelia  Hermann  discloses  how  it  came  about  that  testatrix 
changed  her  will  and  attempted  to  make  a  new  will.  Testatrix  became 
prejudiced  against  Quintin  and  Leis  by  reason  of  the  acts  and  con- 
duct of  Mrs.  Noll  and  Mrs.  Stein.  The  contents  of  the  old  will  in 
tlieir  favor  were,  for  this  purpose,  misrepresented  to  testatrix.  New 
sheets  appeared  in  the  old  will,  certainly  not  inserted  by  Leis  and  Quin- 
tin, for  the  prior  will  was  not  in  their  custody.  Mrs.  Hermann  be- 
lieved Quintin  or  Leis,  or  both,  so  arranged  the  old  will.  The  belief 
that  Leis  and  Quintin  took  her  whole  estate  under  the  old  will  was 
a  material  inducement  to  Mrs.  Hermann  to  execute  a  new  will.  Mrs. 
Stein  and  Mrs.  Amelia  Hermann  so  stated  on  the  stand. 

[18]  If  the  old  servant  Barbara  Hecht  is  to  be  believed,  and  she  is 
not  adequately  contradicted  in  this,  nor  is  she  discredited  as  a  witness, 
additional  or  extra  sheets  were  inserted  in  the  old  will  to  carry  out 
this  scheme,  and  Mrs.  Hermann  was  induced  to  believe  that  this  was 
done  by  her  prior  legatees,  Leis  and  Quintin.  The  effect  which  the 
misrepresentations  had  on  the  aged  testatrix  are  competently  proved 
by  Mrs.  Hermann's  own  declarations.    Cudney  v.  Cudney,  68  N.  Y, 
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at  page  152.  They  establish  that  testatrix  was  induced  to  believe  that 
by  her  prior  will  Quintin  and  Leis  took  her  whole  estate,  which  was 
not  the  fact.  Mrs.  Stein  herself  testified  as  well  as  Mrs.  Amelia  Her- 
mann, that  Mrs.  Magdalena  Hermann  so  believed.  There  is  no  doubt 
from  the  evidence  that  Mrs.  Hermann's  mind  was  thus  unfairly  prej- 
udiced, in  and  about  her  act  of  will,  against  Mr.  Leis  and  Mr.  Qumtin, 
her  prior  legatees,  by  misstatements  of  fact  made  by  those  charged 
with  the  exercise  of  undue  influence.  This,  under  the  decision  in  the 
case  of  Budlong's  Will,  126  N.  Y.  423,  27  N.  E.  945,  is  sufficient  proof 
in  itself  of  undue  influence.  The  mind  of  testatrix  was  coerced  by 
misrepresentations.  I  have  brought  my  ruling  within  the  decision  in 
Matter  of  Will  of  Kindberg,  207  N.  Y.  221,  100  N.  E.  789,  which  I 
followed  in  Matter  of  Will  of  Falabella,  139  N.  Y.  Supp.  1003,  placing 
the  burden  of  proof  on  those  alleging  a  plea  of  undue  influence.  The 
contestants  have  here  sustained  the  burden  of  proof  on  the  issue  of 
undue  influence. 

In  this  particular  case  any  evidence  of  an  imposition  upon  the  tes- 
tatrix in  respect  of  her  act  of  will,  if  uncontradicted,  ought  to  be  suf- 
ficient proof  of  undue  influence,  as  the  aged  testatrix  is  not  proven  to 
have  had  the  benefit  of  disinterested  and  respectable  legal  assistance  in 
the  act  of  will,  nor  did  she  have  the  safeguards  about  her  of  circum- 
spect and  entirely  neutral  attesting  witnesses.  Two  of  the  attesting 
witnesses  were  procured  by  Mrs.  Noll  and  Mrs.  Stein.  One  of  them 
was  instrumental  in  bringing  about  a  particular  legacy.  He  thus  made 
himself  an  actor,  not  a  witness. 

[19]  I  could,  I  think,  refuse  probate  according  to  probate  law  on 
the  additional  ground  that  the  proponents  have  not  sustained  the  bur- 
den resting  on  them  to  show  satisfactorily  that  the  instrument  pro- 
pounded was  the  last  will  and  testament  of  Mrs.  Hermann.  In  Roll- 
wagen  v.  RoUwagen,  63  N.  Y.  at  page  517,  it  was  said  on  the  plea  of 
undue  influence  that: 

"A  party  wbo  offers  an  instrunient  for  probate  as  a  will  must  show  satis- 
factorily tbat  It  la  tbe  will  of  the  alleged  testator,  and  upon  this  qnestion  he 
has  the  burden  of  proot  If  be  falls  to  satisfy  the  court  that  the  instrumeut 
speaks)  the  language  and  contains  the  will  of  the  testator,  probate  must  be 
refused." 

I  cannot,  for  the  reasons  stated  by  me  in  Re  Tod,  85  Misc.  Rep. 
298,  147  N.  Y.  Supp.  161,  164,  165,  think  that  this  judgment  was  in- 
tended to  be  overruled  by  Matter  of  Will  of  Kindberg,  207  N.  Y.  221, 
100  N.  E.  789,  although  if  the  burden  of  proof  of  undue  influence  is 
on  a  contestant,  as  said  in  the  Kindberg  Case,  it  cannot  at  the  same 
moment  be  on  proponent,  as  said  in  the  Rollwagen  Case.  The  fact 
is  that  in  probate  cases  there  is  a  great  discrepancy  in  many  of  the 
decisions  on  the  subject  of  burden  of  proof,  as  I  attempted  to  show 
in  my  judgment  in  Re  Gedney's  Will,  142  N.  Y.  Supp.  157.  So  much 
so  is  this  the  fact  that  in  Indiana  I  observe,  after  great  fluctuations, 
they  have  gone  back  to  the  old  established  doctrine  of  probate  law,  that 
the  final  burden  of  giving  preponderating  proof  on  most  issues  in  a 
probate  case  rests  on  the  proponent  of  the  will.  Herring  v.  Watson 
(Ind.  Sup.)  105  N.  E.  900;  McReynolds  v.  Smith,  172  Ind.  336,  86 
N.  E.  1009. 
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I  cannot  believe  that  the  recent  ruling  on  the  burden  of  proof  in  pro- 
bate cases  was  intended  in  any  event  to  disturb  the  doctrine  of  How- 
land  V.  Taylor,  53  N.  Y.  628,  and  Rollwagen  v.  RoUwagen,  63  N.  Y.  at 
page  517,  that  before  a  will  is  admitted  to  probate  the  surrogate  must 
be  satisfied  that  it  is  the  will  of  the  testator.  I  referred  "to  this  point 
in  Re  Van  Ness'  Will,  78  Misc.  Rep.  592,  139  N.  Y.  Supp.  page  521. 
But  as  this  particular  point  is  not  now  necessarily  here,  and  the  judg- 
ment need  not  rest  on  it,  I  will  not  discuss  it  at  large. 

For  the  other  reasons  already  stated  by  me,  probate  of  the  paper 
propounded  is  refused.    Settle  decree  accordingly. 


(87  Misc.  Bep.  170) 

In  re  SPOONEE'S  WILU 

(Surrogate's  Court,  Bronx  County.    October,  1914) 

JUBT  ({  10*) — ^POWEB  TO  Obant  Jubt  Tbiai. — ^Pbobatb  Pboobjcdiro — SUBBO> 
GATE'S  COTTBT. 

Under  Code  Civ.  Proc.  f  2771,  aa  amended  by  Laws  1014,  c.  443,  pro- 
viding that  any  "pending  action  or  special  proceeding  shall  proceed  un- 
der the  practice  established,  the  same  as  though  not  affected  by  this  act," 
the  surrogate  has  no  power,  In  a  probate  proceeding  pending  prior  to 
September  1,  1014,  when  such  act  took  effect,  to  grant  an  application  for 
a  jury  trial  of  controverted  issues  of  fact 

[Ed.  Note. — For  other  cases,  see  Jury,  Cent  Dig.  H  104-133 ;  Dec  Dig. 
S  10.*] 

Proceedings  on  probate  of  the  will  of  Martha  Spooner,  deceased. 
Application  for  jury  trial  denied. 

George  B.  Glass,  for  proponent. 
William  C.  Spooner,  for  contestants. 

SCHULZ,  S.  A  careful  consideration  of  this  matter  leads  me  to 
the  conclusion  that  a  trial  by  jury  of  the  controverted  questions  of 
fact  herein  cannot  be  granted.  The  proceeding  was  brought  prior  to 
September  1st,  and  thus  comes  directly  under  the  provisions  of  sec- 
tion 2771  of  the  Code,  as  amended  and  revised  by  chapter  443  of  the 
Laws  of  1914,  which,  so  far  as  material,  are  as  follows : 

"Nothing  in  this  chapter  shall  repeal  •  •  •  nor  in  any  manner  affect 
any  litigation,  action  or  special  proceeding  pending  at  the  time  when  thfs  act 
takes  effect,  and  such  pending  action  or  special  proceeding  shall  proceed  un- 
der the  practice  established,  the  same  as  though  not  affected  by  this  act" 

Under  the  established  practice  at  the  time  when  this  proceeding  was 
brought,  the  surrogate  had  no  power  to  try  controverted  questions  of 
fact  with  a  jury,  and  hence,  so  far  as  this  proceeding  is  concerned,  it 
would  seem  that  he  has  no  power  to  direct  such  a  trial. 

Counsel  urges  that  inasmuch  as  section  2653a  of  the  Code  has  been 
repealed  by  the  law  above  referred  to,  which  took  effect  September  1, 
1914,  he  may  have  lost  his  right  to  a  jury  trial  under  that  section  in 
the  Supreme  Court  because  he  had  not  brought  his  action  prior  to 
said  date.    In  other  words,  that  if  the  surrogate  cannot  give  him  a 

•For  otber  cases  see  same  topic  &  i  trauBzn  In  Deo.  &  Am.  Digs.  1907  to  date,  A  Rep'r  Indexes 
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jury  trial  in  the  Surrogate's  Court  because  he  brought  his  proceeding 
in  the  Surrogate's  Court  before  September  1st,  and  the  Suprenie  Court 
cannot  give  him  a  trial  in  that  court  because  he  did  not  begin  his  action' 
in  that  court  prior  to  September  1st,  he  would  in  fact  be  deprived  of 
a  trial  of  tide  issues  before  a  jury.  I  cannot,  of  course,  on  this  ap- 
plication, pass  upon  the  applicant's  right  to  a  trial  under  section  2653a 
in  the  Supreme  Court  That  is  a  matter  which  must  be  decided  by  the 
Supreme  Court  itself,  but  whether  or  not  such  a  ri-^ht  existed  could 
not  affect  the  power  of  the  surrogate  to  grant  a  jury  trial.  That  power 
must  be  found  in  the  statute.  The  statute  to  me  seems  clear  that  with 
reference  to  a  proceeding  pending  before  September  1st  the  surrogate 
has  no  such  power,  and  I  must  therefore  deny  the  application  for  a 
jury  trial  herein. 
Decreed  accordingly. 


(87  Mlsa  Rep.  577)    ' 

In  te  KNIGHT'S  WILiL. 

(Surrogate's  Court,  New  York  County.     November  80,  1014.) 

1.  Wnia  (I  66*) — TBnAiORTABT  Oapacitt — SinnoiXNOT  of  Evidence. 

Erldence  In  a  will  contest  held  to  show  that  testatrix,  thoogh  almost  In 
articnlo  mortis  from  cancer,  possessed  testamentary  capacity  at  the  time  of 
the  execution  of  her  wUL 

[Ed.  Note.— For  other  cases,  see  Wills,  Cent  Dig.  i{  137-168,  161 ;  Dec. 
Dig.  {  65.*] 

2.  Wills  (}  62*) — Tkstamkntart  Capacity — Bubden  or  Pbooi. 

Where  a  will  was  contested  on  the  ground  of  testamentary  Incapacity, 
the  burden  was  on  the  proponents  to  prove  that  testatrix  was  competent 
to  make  her  will  at  the  time  of  Its  execution. 

[Ed.  Note.— For  other  cases,  see  Wills,  Cent  Dig.  §{  101-110 ;  Dec.  Dig. 
f  52.*] 
8  Wills   (J  65*) — Deathbbd  Will — ^Testamentaby  Inoapacity-^ttantum 
OF  Pboop. 

While  a  deathbed  will  Is  subjected  to  closer  scrutiny  than  others,  proofs 
of  pby^cal  weakness,  followed  by  a  will  made  near  death,  are  alone  in- 
sufficient to  establish  testamentary  incapacity. 

[Ed.  Note.— For  other  cases,  see  Wills,  Cent  Dig.  §§  137-158,  161 ;  Dec 
Dig.  S  55.*] 

4.  Wills  (§  60*) — "Tkstauentabt  Capacity" — Rembubebiro  Relatives. 

The  rule  that  It  is  essential  to  testamentary  capacity  that  testatrix 
comprehend  her  relations  to  the  persons  who  might  be  the  objects  of  her 
bounty  does  not  require  that  she  remember  all  the  distant  relatives,  who 
might  take  a  portion  of  her  property  if  she  were  to  die  intestate. 

[Ed.  Note.— For  other  cases,  see  Wills,  Cent  Dig.  H  96-100 ;  Dec  Dig. 
{  50.* 

For  other  definitions,  see  Words  and  Phrases,  First  and  Second  Series, 
Testamentary  Capacity.] 

5.  Wills  (|  289*) — Pbobate — Subsceiption — ^Bubokn  o»  Fboot. 

Under  the  express  provisions  of  Decedent  Estate  Law  (Consol.  Laws, 
c  13)  (22,  the  burden  was  on  proponents  to  show  in  the  first  Instance 
that  a  Will  offered  for  probate  was  subscribed  by  testatrix  or  by  another 
at  her  request 

[Ed.  Note.— For  other  cases,  see  WUls,  Cent  Dig.  §f  653-661 ;  Dec.  Dig. 
§  289.*] 

'For  otber  cases  see  same  topic  &  S  numbeb  In  Dec.  A  Am.  Digs.  1907  to  date,  A  Rep'r  Indexes 
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6.  Wills  (J  111*) — Sdbscbiption — "Dibection." 

Where  It  Is  suggested  In  testatrix's  presence  that  her  hand  be  guided 
by  one  of  the  attesting  witnesses  in  the  writing  of  her  signature,  and  tes- 
tatrix gives  her  tacit  consent  to  such  assistance,  this  constitutes  a  suffi- 
cient "direction,"  within  Decedent  Estate  Law,  i  22,  providing  that  the 
subscription  to  a  will  shall  be  by  testatrix,  or  by  another  who  signs  her 
name  by  her  direction. 

[Ed.  Note.— For  other  cases,  see  Wills,  Cent  Dig.  U  267-275 ;  Dec.  Dig. 
§  111.* 

For  other  definitions,  see  Words  and  Phrases,  First  and  Second  Series, 
Direction.] 

T.  Wills  (J  111*)— "Subscription." 

That  testatrix's  hand,  with  her  tacit  consent.  Is  guided  by  a  subscribiDg 
witness  in  the  making  of  her  signature,  does  not  prevent  the  "subscrip- 
tion" from  being  hers,  within  Decedent  Estate  Law,  §  22,  providing  that 
one  of  the  two  kinds  of  authorized  subscriptions  shall  be  a  subscription 
by  testator. 

[Ed.  Note. — For  other  cases,  see  Wills,  Cent  Dig.  f {  267-275 ;  Dec.  Dig. 
S  111.* 

For  other  definitions,  see  Words  and  Phrases,  First  and  Second  Series, 
Subscribe.] 

8.  Wills  (§  163*) — Contest — Undue  iNFLiniNCE — Bdbdbn  of  Proof. 

Where  a  will  is  contested  on  the  ground  of  undue  Influence,  the  burden 
Is  on  the  contestants  to  establish  their  contention. 

[Ed.  Note.— For  other  cases,  see  Wills,  Cent  Dig.  {$  388-402 ;  Dec.  Dig. 
§  163.*] 

9.  Wills  (§  166*) — Contest — Undue  Influence — Quantum  of  Proof. 

Where  a  will  is  contested  on  the  ground  of  undue  Influence  by  innocent 
agents  deriving  no  benefit  from  their  acts,  the  proof  to  establish  undue  In- 
fluence must  be  of  a  high  order. 

[Ed.  Note.— For  other  cases,  see  Wills,  Cent.  Dig.  U  421-137 ;  Dea  Dig. 
S  166.*] 

10.  Wills  (§  160*) — Contest — Undue  Influence — Sufficiency  or  Btidsnce. 

Evidence  in  a  will  contest  held  insufficient  to  show  that  the  execution 
of  the  will  was  procured  by  undue  influence. 

[Ed.  Note.— For  other  cases,  see  Wills,  Cent  Dig.  U  421-437;  Dec. 
Dig.  §  166.*] 

IL  Wills  (§  155*) — "Undue  Influence" — "TIsgknct." 

"Urgency"  to  make  a  will  Is  different  from  coercion  to  make  a  will  In 
a  particular  manner,  which  Is  "undue  influence." 

[Ed.  Note.— For  other  cases,  see  Wills,  Cent  Dig.  g§  375-381;  Dec.  Dig. 
S  155.* 

For  other  definitions,  see  Words  and  Phrases,  First  and  Second  Series, 
Undue  Influence.] 

12.  Wills  (§  288*) — Construction — Intention — Presumption. 

A  will  is  presumed  to  express  the  testatrix's  real  intention. 
[Ed.  Note.— For  other  cases,  see  Wilis,  Cent  Dig.  §S  651,  652,  Q62,  664; 
Dec.  Dig.  {  288.*] 

In  the  matter  of  the  probate  of  the  will  of  Sarah  A.  Knight.  De- 
cree for  proponents. 

Harold  Swain,  of  New  York  City  (Edward  S.  Clinch  and  Robert  W. 
Cromley,  both  of  New  York  City,  of  counsel),  for  proponents. 

Osborne,  Lamb  &  Garvan,  of  New  York  City  (James  W.  Osborne 

*For  other  casea  tee  same  topic  &  {  numsek  In  Dec.  &  Am.  Digs.  1907  to  date,  ft  Rep'r  IndexM 
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and  Gilbert  D.  Lamb,  both  of  NeW  York  City,  of  counsel),  for  con- 
testants Murphy  and  others. 

Maxwell  Hall  Elliott,  of  New  York  City,  for  general  guardian  of 
contestant  Oberhelman. 

Wing  &  Russell,  of  New  York  City,  for  contestants  Burmann  and 

others.  ..       ,      r^ 

Samuel  J.  Wagstaff,  of  New  York  City,,  special  guardian  for  Ken- 
neth P.  and  Robert  P.  McLaughlin.  ' 

William  J.  Burke,  of  New  York  City,  special  guardian  for  Charles 
E.  Ford  and  others. 

FOWLER,  S.  The  probate  of  the  paper  propounded  as  the  last 
will  and  testament  of  Sarah  A.  Knight  is  contested  by  distant  cousins 
of  the  deceased  on  the  usual  grounds,  want  of  testamentary  capacity 
and  undue  influence.    The  case  has  been  ably  presented  and  closely. 

Sarah  A.  Knight,  the  alleged  testatrix,  was  an  unmarried  woman 
of  some  70  years  of  age  at  the  time  the  testamentary  instrument  here 
propounded  came  into  being.  Miss  Knight  had  of  late  years  no  near 
relatives;  her  parents  and  her  brothers,  from  whom  she  derived  her 
large  estate,  having  predeceased  her.  This  estate  so  inherited  from 
her  brothers  she  augmented  by  her  extraordinary  prudence,  business 
sagacity,  and  thrift.  When  she  died  testatrix  had  no  dependents.  She. 
was  absolutely  free  from  moral  obligations  to  any  of  her  kindred,  and 
at  liberty  to  do  what  she  liked  with  her  own,  not  only  by  law,  but  by 
every  other  principle.  There  can  be  no  doubt  from  the  testimonial 
evidence  that  up  until  her  last  illness  Miss  Knight  was  a  woman  of 
unusual  shrewdness,  sagacity,  and  mental  force.  She  was  a  thorough 
woman  of  business,  prudent  and  careful  in  the  extreme,  and  she  was 
exceptionally  economical,  as  I  detect  from  certain  circumstances  shown 
in  evidence. 

For  some  20  years  prior  to  her  demise  it  appears  that  Miss  Knight 
had  business  relations  with  the  Title  Guarantee  &  Trust  Company  and 
its  affiliated  companies,  carrying  on  business  in  this  city  and  county. 
She  kept  a  deposit  account  with  such  trust  company,  and  purchased 
mortgage  securities  through  them  of  the  Bond  &  Mortgage  Guarantee 
Company,  an  affiliated  concern.  The  head  of  these  several  companies, 
Mr.  Kelsey,  seems  for  a  long  period  to  have  acted  as  Miss  Knight's 
general  business  adviser,  or,  at  least,  she  frequently  consulted  him  in 
regard  to  her  affairs.  It  was  this  gentleman  who  prudently  sent  Miss 
Knight  to  the  hospital,  where  she  died,  and  it  was  he  who  had  ad- 
vised her  some  six  or  seven  months  before  her  death  to  make  a  will, 
disposing  of  her  large  estate.  A  hospital,  in  her  case,  was  a  proper 
abode  for  a  serious  illness,  as  she  had  no  family,  and,  I  think,  kept  no 
attendant  or  servant  at  her  apartment  although  she  could  very  well 
afford  to  indulge  herself  in  the  best  service.  It  was  on  September 
4,  1913,  by  Mr.  Kelsey's  suggestion  that  Miss  Knight,  being  then  very 
ill,  was  taken  from  the  Title  Company's  office  to  St.  Luke's  Hospital 
in  this  city.  She  went  to  the  hospital  under  the  care  of  several  young 
men  in  the  employment  of  the  Title  Company  or  its  affiliated  com- 
panies, and  at  that  hospital  she  died  on  the  13th  of  October  foUow- 
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ing.  Barely  two  days  before  her  death  the  paper  now  propounded 
as  her  last  will  came  into  being. 

[1,2]  The  first  question  made  on  the  paper  propounded  is  this :  Was 
testatrix  at  the  time  it  was  executed  competent  to  make  her  will?  On 
this  issue  the  burden  of  proof  is  on  proponent.  Cases  cited  in  Re 
Gedney[s  Will,  142  N.  Y.  Supp.  157,  161.  There  is  no  pretense  that 
at  the  time  Miss  Knight  entered  the  hospital  she  was  not  possessed  of 
testamentary  capacity.  The  issue,  therefore,  in  this  case  narrows  it- 
self to  her  capacity  at  the  moment  of  the  act  of  testamentation.  This 
occurred  on  the  11th  day  of  October,  1913,  at  about  3  o'clock  p.  m., 
not  quite  two  days  before  Miss  Knight's  death  and  a  calendar  month 
and  seven  days  after  her  entry  into  St.  Luke's  Hospital.  At  the  time 
she  entered  the  hospital  the  powerful  mind  of  testatrix  was  in  perfect 
order,  notwithstanding  her  physical  malady.  If  from  a  state  of  testa- 
mentary capacity.  Miss  Knight  lapsed  into  a  state  of  incapacity,  such 
incapacity  resulted  between  September  4,  1913,  and  October  12th  of 
the  same  year. 

The  testamentary  paper  in  question  was  attested  by  the  head  nurse 
of  the  hospital,  Miss  Missimer,  and  by  Mrs.  Mackey,  the  wife  of  a 
beneficiary  and  the  executor  named  in  the  disputed  will.  It  appears 
that  Mrs.  Mackey,  who  lived  in  the  West,  had  been  sent  for  to  come 
to  New  York  to  look  after  Miss  Knight.  Her  name  was  mentioned 
for  that  purpose  by  testatrix  herself.  Mrs.  Mackey  was  not  an  in- 
truder. From  September  13,  1913,  until  Miss  Knight's  death,  Mrs. 
Mackey  was  in  attendance  on  the  sick  woman  by  and  with  her  volun- 
tary consent.  I  saw  both  the  attesting  witnesses  on  the  witness  stand, 
and  to  my  mind  their  testimony  that  Miss  Knight  was,  on  the  11th 
day  of  October,  1913,  and  at  the  moment  of  execution,  competent  to 
make  a  will,  is  entitled  to  great  weight  in  this  particular  case.  It  is 
the  testimony  of  actual  and  disinterested  observers.  Attesting  witnesses 
are  put  about  a  testatrix  as  a  safeguard,  and  to  detect  evidence  of  men- 
tal incompetency  or  undue  restraint  and  coercion.  When  they  do  tiieir 
duty,  and  are  persons  of  probity  and  neutrality,  their  evidence,  even 
if  matter  of  opinion,  cannot  be  lightly  ignored.  Under  some  circum- 
stances it  may  be  conclusive.  I  saw  no  other  single  witness  in  this 
case  more  competent  to  form  an  opinion  of  the  mental  condition  of  the 
testatrix  at  the  moment  of  execution  on  the  11th  of  October,  1913, 
than  was  the  head  nurse  of  the  hospital,  who  acted  as  attesting  witness. 

It  is  certain  that  testatrix  had  no  mental  disease  when  she  made  her 
will.  Her  normally  acute  mind  may  have  become  somewhat  less  acute, 
but  it  was  not  proven  then  to  be  devoid  of  intelligence  or  discernment. 
She  was  doubtless  then  about  to  die  of  a  cancer,  or  from  the  effect  of 
its  disorganizing  and  destructive  action,  and  she  was  undoubtedly  then 
physically  very  weak,  even  prostrate,  and  at  times  somnolent,  lethargic, 
or  drowsy,  as  a  person  almost  in  articulo  mortis  from  such  a  dread- 
ful malady  is,  I  think,  apt  to  be.  Her  disease  may  have  deteriorated 
every  physical  function,  but  it  had  not  come  to  the  point  of  destruc- 
tion of  a  naturally  fine  mind.  That  testatrix  was  not  somnolent,  lethar- 
gic, or  drowsy  at  the  very  moment  of  her  act  of  testamentation  only 
the  attesting  witnesses  could,  I  think,  know,  and  their  testimony  is  to 
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the  effect  that  she  was  not  so.  In' this  they  are  not  impeached,  and  in 
my  opinion,  notwithstanding  the  elaboration  of  the  medical  case  of 
contestants,  the  fact  that  testatrix  was  not  lethargic  or  drowsy  at  the 
moment  of  execution  is  not  disproved;  and,  this  being  so,  it  disposes 
in  this  case  of  the  issue  of  mental  and  testamentary  incompetence. 

[3]'  To  be  surei  Miss  Knight's  was  almost  a  deathbed  will,  and  in 
such  instances  in  courts  of  this  character  the  testamentary  act  is  sub- 
ject to  somewhat  closer  scrutiny ;  but  that  is  all.  Proofs  of  physical 
weakness  of  testatrix,  followed  by  a  will  made  near  death,  are  insuffi- 
cient in  themselves  to  establish  that  the  mental  condition  was  such  as 
to  incapacitate  Miss  Knight  from  making  her  will.  Matter  of  Seagrist, 
1  App.  Div.  615,  27  N.  Y.  Supp.  496.  No  legal  inference  against  the 
testamentary  paper  conclusively  flows  from  3ie  single  fact  that  it  is 
what  is  called  a  deathbed  will. 

The  opinion  of  the  nurse  who  acted  as  attesting  witness  is  corrob- 
orated by  Dr.  Patterson,  the  chief  attending  physician,  who  thought 
that  Miss  Knight  was  rational  on  the  day  after  the  making  of  the 
will,  and  it  is  also  corroborated  by  Miss  Cameron,  an  attendant  hospi- 
tal nurse,  called  to  the  stand  by  contestants.  Miss  Cameron,  about 
this  time,  attended  testatrix  daily,  including  the  Uth  of  October,  when 
the  paper  in  question  was  executed.  In  answer  to  a  question  put  to 
her  on  her  direct  examination.  Miss  Cameron  stated  that  Miss  Knight 
was  never  irrational.  Miss  Cameron  was  called  by  contestants.  I 
cannot  help  concluding  that  the  testimony  of  the  attesting  witnesses 
as  to  competency  of  testatrix  is  further  corroborated  generally  by 
that  of  Miss  Saunders,  another  nurse  called  by  contestants. 

The  opinion  of  the  eminent  expert,  who  testified  for  contestants  on 
a  hypothesis  put  to  her  by  contestants'  counsel,  cannot  be  allowed  to 
outweigh  the  eflfect  of  the  direct  evidence  of  liie  witnesses  who  saw 
and  heard  the  testatrix  at  the  moment  of  executing  the  will,  and  who 
testify  that  die  was  then  competent  and  rational.  In  my  judgment 
it  appears  from  all  the  evidence  taken  before  me  that  Sarah  Knight 
was  competent  to  make  her  last  will  and  testament  on  the  11th  day 
of  October,  1913,  and  at  the  moment  of  execution. 

[4]  The  old  rule  regarding  tests  of  testamentary  capacity,  said  to 
be  restated  for  us  by  one  of  the  many  judgments  in  Delafield  v.  Parish, 
25  N.  Y.  9,  to  the  effect  that  testatrix  must  be  shown  to  have  sufficient 
capacity  to  comprehend  her  relations  to  the  persons  who  might  be  the 
objects  of  her  bounty,  does  not  require  that  testatrix  must  be  shown 
to  remember  all  the  distant  relatives  who  in  her  case  might  be  entitled 
in  an  intestate  succession  to  take  her  property  under  the  statute  of 
distributions  or  the  canons  of  descent  in  force  in  this  state.  It  is  doubt- 
ful if  any  highly  trained  lawyer,  at  his  best  moment,  could  offhand 
recall  the  persons  so  entitled.  I  take  notice  that  it  would  be  a  most 
difficult  task.  Roche  v.  Nason,  105  App.  Div.  256,  93  N.  Y.  Supp. 
565;  Matter  of  McCarty,  141  App.  Div.  816,  819,  820,  126  N.  Y. 
Supp.  699;  In  re  Campbell's  Will,  136  N.  Y.  Supp.  1096,  1097.- 

[6-7]  It  was  incumbent  on  proponents  to  show  in  the  first  instance 
that  the  will  offered  for  probate  was  subscribed  by  testatrix,  or  else 
by  another  at  her  request.    The  Decedent  Estate  Law,  which  con- 
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tains  our  present  statute  of  wills,  contemplates  two  kinds  of  subscrip- 
tions: (1)  A  subscription  by  testator;  (2)  that  another  may  sign  a 
testator's  name  to  his  will  by  his  direction  (section  22).  Robins  v.  Cor- 
yell, 27  Barb.  556.  A  question  is  now  made  whether  in  this  case  the 
subscription  is  in  fact  that  of  testatrix,  as  it  does  not  purport  to  be 
that  of  another  made  by  her  direction.  The  attesting  witnesses  have 
sworn  that  the  testatrix  signed  her  name  to  the  will,  or,  in  other  words, 
they  gave  prima  facie  proof  of  an  actual  subscription  Ijy  testatrix  her- 
self, as  required  by  one  branch  of  the  statute  of  wills.  It  developed 
later  that  the  hand  of  testatrix  was  guided  by  one  of  the  attesting  wit- 
nesses, and  it  is  claimed  that  the  will  is  not  subscribed  by  testatrix  with- 
in the  meaning  of  the  statute.  What  was  said  to  the  testatrix  without 
her  dissent  was,  I  think,  in  any  event  by  implication,  a  sufficient  direc- 
tion by  testatrix  to  the  witness  within  the  statute,  even  if  the  will 
was  not  subscribed  by  testatrix.  But  it  seems  to  me  that  there  was 
shown  an  implied  request  by  testatrix  for  assistance  and  her  tacit 
consent  to  such  assistance,  and  that  the  subscription  to  the  paper  pro- 
pounded is  in  fact  that  of  testatrix  and  not  that  of  another.  Vandruff 
v.  Rinehart,  29  Pa.  232 ;  Matter  of  Kearney,  69  App.  Div.  481,  74  N. 
Y.  Supp.  1045.  The  facts  here  are  not  the  same  as  those  disclosed 
in  Matter  of  Mooney,  where  the  testatrix  was  unable  either  to  sub- 
scribe the  will  or  to  give  direction  to  another  to  sign  for  her.  73  Misc. 
Rep.  315,  324,  132  N.  Y.  Supp.  70S.  In  other  respects  the  paper  pro- 
pounded is  shown  to  have  been  executed  with  the  formalities  required 
by  the  statute  of  wills. 

[8]  Thus  it  is  that  the  will  offered  is  entitled  to  probate,  unless  the 
contestants'  affirmative  allegation  of  undue  influence  is  made  out  by 
preponderating  proofs.  On  that  branch  of  the  case  contestants  have 
the  burden  of  proof  in  the  double  sense  of  that  term  under  the  late 
ruling  in  Matter  of  Will  of  Kindberg,  207  N.  Y.  221,  100  N.  E.  787; 
Matter  of  Will  of  Falabella,  139  N.  Y.  Supp.  1003;  In  re  Gedney's 
Will,  142  N.  Y.  Supp.  157. 

[9, 10]  When  we  come  to  examine  the  proofs  on  an  allegation  of 
undue  influence,  we  first  inquire  who  it  is  that  is  charged  with  the 
commission  of  such  unlawful  influence.  Some  legitimate  inferences 
may  be  attached  to  the  fact  that  such  person  is  or  is  not  interested  per- 
sonally in  the  will,  or  is  or  is  not  benefited  thereby  directly  or  indirectly. 
When  we  find  that  the  person  or  persons  charged  with  wielding  the  in- 
fluence derive  no  benefit  whatever  from  the  act  complained  of,  it  be- 
comes necessary  to  inquire  further  whether  the  act  in  question  is  not 
mere  importunity  or  solicitation,  either  meddlesome  or  friendly,  to 
which  the  law  attaches  no  vitiating  consequences.  The  law  does  not 
undertake  to  frustrate  all  interference  with  a  testamentary  disposi- 
tion, but  only  that  which  in  the  eye  of  the  law  subverts  the  free  will 
of  a  testator  and  has  a  bad  purpose  or  intention  annexed  to  it.  The  al- 
legation of  undue  influence  in  this  matter  charges  that  it  was  commit- 
ted by  persons  unknown  to  the  pleader.  As  the  proofs  developed  it  ap- 
peared that,  if  the  will  was  procured  through  the  influence  of  any  one, 
it  must  have  been  through  the  influence  of  the  ordinary  business  agents 
of  the  testatrix  herself  or  the  hospital  servants.  Now  these  agents 
and  servants  take  nothing  under  the  will,  they  had  no  interest  in  the 
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matter,  and  if  they  are  implicitly  charged  with  doing  an  unlawful  act,  it 
was  so  done  by  them  without  purpose  and  without  benefit  to  themselves. 
In  such  a  case  I  think  the  proofs  should  be  high  in  order  to  find  an  un- 
lawful coercion  or  undue  influence  by  innocent  agents. 

[Ill  While  there  is  some  proof  which,  isolated,  would  look  as  if 
Miss  Knight  was  loath  to  make  any  will  at  all,  yet,  taken  in  connection 
with  other  related  proofs,  it  discloses  nothing  of  the  kind;  It  is 
apparent  that  Miss  Knight  refused  to  accept  the  verdict  of  the  doctors 
that  she  was  about  to  die.  She  knew  very  well  that,  if  she  was  going 
to  die,  it  was  advisable  and  businesslike  for  her  to  die  testate,  and  not 
intestate,  and  that  it  were  well  that  she  should  herself  dispose  of  the 
fortune  which  she  had  augmented  by  what  appears  to  me  to  have  been 
her  cruel,  but  deliberate,  self-denial.  But  it  is  evident  that  Miss 
Knight  would  not  be  hurried  into  making  her  will,  and  obviously,  if 
she  was  not  going  to  die,  she  wanted  to  think  longer  about  its  con- 
tents ;  in  fact,  as  long  as  possible.  She  would  do  it  later,  she  said, 
when  advised  to  settle  her  affairs.  Those  about  her  alone  knew  how 
imminent  her  death  was,  and,  if  there  was  any  undue  urging  in  this 
case,  it  was  directed  to  the  testamentary  act,  and  not  to  the  contents 
of  the  testamentary  paper.  Now,  an  urgency  to  do  generally  what  the 
law  allows  and  even  encourages  cannot  be  unlawful,  or,  to  be  more 
specific,  such  urgency  is  not  what  the  law  intends  by  undue  influence. 
It  seems  to  me  that  just  at  this  point  lies  the  fallacy  of  the  otherwise 
very  able  argument  for  contestants.  It  does  not  distinguish  between 
an  urgency  to  do  an  act  which  the  law  encourages  and  pressure  to 
make  a  will  contrary  to  the  real  testamentary  intention  of  the  testator 
which  is  the  gist  of  undue  influence. 

Who  is  it,  then,  who  is  charged  as  the  wielder  of  the  undue  influ- 
ence? If  any  one  in  this  case  is  charged  as  the  responsible  agent  of 
such  undue  influence,  it  must  be  Mr.  Kelsey,  the  head  of  the  corpora- 
tion mentioned,  and  a  gentleman  of  whom  the  contestants'  counsel 
very  properly  remarked  on  the  trial  of  the  cause,  "I  have  absolute  faith 
in  him  as  a  gentleman."  See  page  253,  stenographer's  minutes.  It  ap- 
pears that  Mr.  Kelsey,  the  president  of  the  Title  Company,  some  months 
before  Miss  Knight's  last  sickness  had  in  a  perfectly  proper  way  ad- 
vised her  to  make  her  will.  Incidentally  she  then  stated  to  him  that 
she  had  no  relative  for  whom  she  cared,  and  then  Mr.  Kelsey  casually 
suggested  her  giving  some  of  her  estate  to  charitable  objects  generally. 
At  first  Miss  Knight  would  have  none  of  it,  she  replied :  "No ;  they 
waste  all  the  money  on  salaries;"  She,  however,  asked  for  a  list  of 
charities  to  consider.  That  Mr.  Kelsey  had  no  influence  over  testa- 
trix, and  i  fortiori  no  undue  influence  over  her,  is  apparent  by  the 
abruptness  of  Miss  Knight's  consideration  of  his  suggestions  about 
the  charities.  After  reading  critically  all  the  evidence,  I  doubt  wheth- 
er any  living  person  could  obtain  an  undue  influence  over  testatrix.  I 
doubt  if  her  judgment  could  be  influenced,  except  possibly  by  a  math- 
ematical demonstration,  so  firm,  orderly,  and  superior  was  her  normal 
intelligence.  Miss  Knight  obviously  was  no  ordinary  woman  at  the 
height  of  her  power.  For  a  moment,  but  only  for  a  moment,  in  her 
interview  with  Mr.  Kelsey,  testatrix  softened,  and  she  said: 
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"I  bad  thougbt  some  time  I  would  like  to  do  something  for  children,  the 
children  of  the  street" 

But  that  was  the  last  of  sentiment.  So  firm  in  the  end  was  testatrix 
about  the  inexpediency  of  most  charitable  gifts  that  she  declined  even 
to  talk  with  Mr.  Kelsey  about  her  will,  because,  as  she  said  in  substance, 
she  thought  he  wanted  her  to  give  her  estate  to  charity.  When  he 
heard  this,  her  trusted  friend  left  her  still  intestate,  not  to  return. 
His  personal  connection  with  the  case  ended  there.  Certainly  Mr. 
Kelsey  is  not  guilty  of  the  undue  influence  charged  so  vaguely  in  the 
allegation  of  undue  influence.    . 

There  is  some  evidence  to  the  effect  that  testatrix  was  erroneously 
informed  that  if  she  did  not  make  her  will  her  estate  would  escheat 
to  the  state.  If  the  testatrix  was  incapax,  as  contestants  assert,  the 
misstatement  was  of  no  consequence.  It  is  only  if  capax  that  the  state- 
ment may  be  material.  It  was  not  the  fact  that  Miss  Knight's  estate 
would  escheat,  but  this  was  not  a  misrepresentation  in  the  technical 
sense  of  being  knowingly  an  unlawful  inducement  for  testatrix  to 
cut  off  the  pretension  of  those  distant  kinsmen  who  were  in  fact  her 
heirs  at  law,  or,  rather,  her  heirs  presumptive.  I  think  from  the  evi- 
dence that  this  statement  had  no  real  effect,  and  that  in  this  case  it  does 
not  amount  to  undue  influence. 

[12]  I  am  convinced  that  testatrix  made  the  paper  propounded  in 
her  own  way  and  at  her  own  time,  free  from  the  influence  which  the 
law  terms  undue.  It  was  in  fact  her  will,  and  not  that  of  another. 
From  the  whole  testimony  before  me,  and  the  indications  it  reveals,  I 
am  assured  that  at  the  moment  when  testatrix  made  the  will  she  herself 
realized  in  her  own  quiet,  reserved  way  that  her  end  was  probably 
near,  and  that  she  could  not  safely  defer  tne  testamentary  act  But  even 
then  there  was  no  indication  of  trepidation  or  surrender  on  the  part  of 
this  courageous  and  remarkable  woman.  The  fact  was  she  could  keep 
her  handsome  estate,  the  token  and  result  in  part  of  her  sacrifices  and 
self-abnegation,  no  longer,  and  she  ^ve  it  very  silently,  perhaps  awk- 
wardly, and  even  with  ill  grace  possibly,  but  certainly  deliberately  and 
with  sufficient  intelligence,  to  those  of  her  somewhat  distant  kindred 
she  liked  best,  or,  in  more  accurate  phrase,  to  those  of  them  she  dis- 
liked least.  The  kindred  of  her  mother  seem  to  have  been  somewhat 
nearer  to  testatrix  in  association  and  regard  than  those  of  her  father. 
Certainly  she  saw  more  of  those  she  benefited,  and  thus  there  is  noth- 
ing unnatural  or  to  be  explained  by  proponents  by  reason  of  the  pref- 
erence Miss  Knight  expressed  for  them  in  her  will.  Miss  Knight 
knew  the  contents  of  her  will,  and  there  is  always  some  presumption, 
in  the  absence  of  proof  to  the  contrary,  that  the  written  will  of  a 
competent  testatrix  expresses  her  real  intention.  I  have  no  doubt  from 
the  evidence  that  Miss  Knight  understood  the  contents  of  her  will,  and 
understood  it  accurately  and  fully. 

I  have  now  given  what  I  esteem  to  be  the  legal  effect  of  the  evidence 
presented,  rather  than  an  extended  and  detailed  survey  of  the  evidence 
itself.  On  the  whole  case,  I  find  for  the  proponents,  and  hold  that  the 
paper  propounded  is  entitled  to  probate. 

Settle  decree  accordingly. 
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(88  UUk.  Bep.  87) 

WILSON  V.  RAZZBiTTI  et  at 

(Snpreme  Conrt,  Appellate  Term,  First  Department    December  7,  1914.) 

Crvn.  Bights  (|  13*) — Actions  fob  Penalties — ^Detensks. 

In  an  action  by  a  colored  woman  against  a  restaurant  keeper  to  re- 
cover the  statutory  penalty  given  by  Civil  Rights  Law  (Consol.  Laws,  c. 
6)  iS  40,  41,  for  refusal  to  serve  plaintiff,  a  defense  that  the  defendants 
were  out  of  food  is  frivolous,  where  It  appears  that  others  were  served 
Just  before  and  just  after  plaintiff  ordered,  and  a  Judgment  for  defend- 
ants, based  on  such  defense,  cannot  be  sustained. 

[Ed.  Note.— For  other  cases,  see  Civil  Bights,  Cent  Dig.  S|  11, 12;  Dec. 
Dig.  {  13.»] 

Bljur,  J.,  dissenting. 

Appejj  from  Municipal  Court,  Borough  of  Manhattan,  Fifth  Dis- 
trict 

Action  by  Lude  L.  Wilson  against  Arturo  Razzetti  and  another. 
Judgment  for  the  defendants,  and  plaintiff  appeals.  Reversed,  and 
new  trial  ordered. 

Argued  October  term,  1914,  before  SEABURY,  BIJUR,  and  CO- 
HALAN.  JJ. 

Charles  E.  Toney,  of  New  York  City,  for  appellant. 

Samuel  L.  Sargent,  of  New  York  City,  for  respondents. 

SEABURY,  J.  Plaintiff,  a  colored  woman,  who  was  a  citizen  of 
the  United  States  brings  this  action  against  the  defendants,  as  owners 
and  proprietors  of  a  restaurant,  to  recover  a  statutory  penalty  under 
sections  40  and  41  of  the  Civil  Rights  Law  of  the  state.  That  the 
defendants  refused  to  serve  the  plaintiff  was  conclusively  proven.  We 
tannot  affirm  this  judgment  without  giving  credence  to  the  absurd 
and  frivolous  claim  of  the  defendants  that  the  reason  why  they  did  not 
serve  the  plaintiff  was  that  they  were  out  of  food.  In  view  of  the 
character  of  the  defendants'  business,  and  that  at  the  time  the  defend- 
ants refused  to  serve  the  plaintiff  there  were  other  persons  being  served 
with  food  in  the  restaurant,  and  that  within  a  few  minutes  thereafter 
a  white  man  was  served  from  the  menu  handed  him,  without  any  pre- 
tense of  lack  of  food,  we  are  liinable  to  accept  the  excuse  offered  by 
the  defendants.  The  statute  was  shown  to  have  been  violated,  and  the 
defense  sought  to  be  established  was  a  mere  pretense  unworthy  of 
belief. 

Judgment  reversed,  and  new  trial  ordered,  with  costs  to  the  appel- 
lant to  abide  the  event. 

COHALAN,  J.,  concurs.    BIJUR,  J.,  dissents. 

'Tor  otbvr  caate  see  same  topto  ft  I  itdiibbb  In  Deo.  A  Am.  DI(b.  1S07  to  date,  &  Rep'r  lDdex«s 
180N.X,S.— 10 
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(88  Misc.  Rep.  3S)     ; 

BRIDGE  V.  NEW  YORK  CENT.  &  H.  R.  R.  CO. 

(Supreme  Court,  Appellate  Term,  First  Department    December  7,  1914.) 

1.  Cabribbs  (J  408*) — Delat  in  Deliveby  of  Baooaoe — Measube  or  Dam- 

ages. 

A  passenger,  obliged  to  purchase  clothing  because  of  the  carrier's  de- 
lay In  delivering  her  trunk,  containing  clothing,  may  recover  the  differ- 
ence between  the  cost  of  the  purchase  and  the  value  thereof  to  her  at  the 
time  of  the  delivery  of  the  trunk,  with  necessary  expenses  incurred  in  mak- 
ing the  purchase  and  the  cost  of  her  reasonable  efforts  to  trace  the  trunk. 

[Ed.  Note. — For  other  cases,  see  Carriers,  Cent  Dig.  |$  1557-1571;  Dec. 
Dig.  i  408.*] 

2.  Cabriers  ({  405*) — Delay  in  Deliveby  or  Baooaqb — Limitation  or  Xja- 

BILITY. 

Where  no  Inquiry  was  made  by  the  carrier's  agent  as  to  the  value  of 
the  contents  of  a  passenger's  trunk  at  the  time  of  Its  delivery  for  trans- 
portation, a  limitation  of  damage  to  $150  contained  in  the  published  rates 
did  not  limit  the  damages  sustained  by  the  passenger  by  a  delay  In  tne 
delivery  of  the  trunk,  containing  clothing  worth  about  $900. 

[Ed.  Note. — For  other  cases,  see  Carriers,  Cent.  Dig.  §S  1544-1549 ;  Dec. 
Dig.  {  405.*] 

Appeal  from  Municipal  Court,  Borough  of  Manhattart,  Ninth  Dis- 
trict. 

Action  by  Helen  D.  Bridge  against  the  New  York  Central  &  Hud- 
son River  Railroad  Company.  From  a  judgment  for  plaintiff,  both  par- 
ties appeal.    Reversed,  and  new  trial  granted. 

Argued  October  term,  1914,  before  SEABURY,  BIJUR,  and  CO- 
HALAN,  JJ. 

Murray,  Prentice  &  Howland,  of  New  York  City,  for  plaintiff. 
Alex.  S.  Lyman,  of  New  York  City,  for  defendant. 

BIJUR,  J.  Plaintiff  sues  for  damages  caused  by  a  long  delay  in  the 
recovery  of  a  tnmk  filled  with  her  clothing,  which  defendant  misde- 
livered.  Plaintiff  claimed  to  be  entitled  to  three  items  of  damages: 
$26.07,  expense  of  attempting  to  trace  the  trunk ;  $85.07,  clothing  pur- 
chased to  replace  part  of  that  lost;  and  $40.43,  expenses  of  the  trip  on 
which  such  purchases  were  made.  The  clothing,  the  delivery  of  which 
was  delayed,  seems  to  have  been  of  the  value  of  about  $900.  The 
learned  judge  below  awarded  plaintiff  $85.07. 

[1]  The  defendant  claims  that  the  measure  of  damages  is  the  value 
of  the  use  of  the  clothing  during  the  period  of  delay.  This  is  quite 
correct.  Under  the  circumstances  of  the  case,  the  difference  between 
the  cost  of  plaintiff's  intermediate  purchases  and  their  value  to  her 
at  the  time  of  the  delivery  of  the  missing  trunk  is  the  reasonable 
measure  of  this  damage.  See  Cardozo  v.  Bloomingdale,  79  Misc.  Rep. 
605,  140  N.  Y,  Supp.  377.  It  is,  if  anything,  more  favorable  to  the 
defendant  than  the  precise  rule  to  which  it  appeals.  I  also  regard  as 
a  proper  element  of  the  cost  of  the  articles  purchased  her  expenses 
necessarily  incurred  in  making  the  purchases.  She  is  also  entitled  to 
recover  the  cost  of  her  reasonable  efforts  to  trace  the  lost  property. 

•For  other  casea  see  same  topic  i  i  numbeb  in  Dec.  &  Am.  Digs.  1907  to  date,  ft  Rep'r  Indexes 
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There  is  nothing  in  Brown  v.  Weir,  95  App.  Div.  78,  88  N.  J.  Supp. 
479,  or  Katz  v.  C.,  C,  C.  &  St.  L.  Ry.  Co.,  46  Misc.  Rep.  259, 91  N.  Y. 
Supp.  720,  which  is  relevant  to  the  present  controversy ;  nor  does  the 
decision  in  Palmer  v.  L.  &  N.  R.  R.  Co.  (Sup.)  123  N.  Y,  Supp.  47, 
hold  anything  contrary  to  this  view. 

[2]  Defendant's  claim  that  the  limitation  to  $150  damage,  contain- 
ed in  its  published  rates,  applies,  is  answered  by  the  case  of  Robinson 
y.  N.  Y.  Central  R.  R.  Co.,  145  App.  Div.  391,  129  N.  Y.  Supp.  1030, 
in  view  of  the  fact  that  no  inquiry  was  made  by  defendant's  agent  as 
to  the  value  of  the  contents  of  the  trunk  at  the  time  it  was  delivered 
for  transportation. 

Judgment  reversed,  and  new  trial  granted,  with  costs  to  appellant 
to  abide  the  event    All  concur. 


(88  Misc.  Rep.  214) 

BENEDICT  v.  ZUTES. 

(Supreme  Oonrt,  Special  Term,  Monroe  County.    December  6,  1914.) 

BANKBinrroT  ({  138*) — ^Action  by  Tbxistee — Pbopebtt  Taken  uhdeb  Invalid 
Ceattel  Moktoaqk. 

Under  Lien  Law  (Consol.  Laws,  c.  83)  i  235,  providing  tliat  a  chattel 
mortgage  sliaU  be  invalid  against  creditors  and  bona  fide  purchasers,  un- 
less a  renewal  statement  is  filed  each  year,  a  trustee  in  bankruptcy  may 
recoTer  chattels,  which  bad  been  taken  by  mortgagee  thereof  more  than 
a  year  after  the  original  filing,  without  a  renewal  statement  having  been 
filed. 

[Ed.  Note.— For  other  cases,  see  Bankruptcy,  Cent  Dig.  {{  193-204,  206- 
209;  Dec.  Dig.  1 138.*] 

Action  by  Homer  B.  Benedict,  as  trustee  in  bankruptcy  of  Mike 
Zervas,  against  Christ  Zutes.  Defendant  demurs  to  the  complaint  on 
the  ground  that  it  fails  to  state  a  cause  of  action.    Overruled. 

Henry  E.  MacArthur,  of  Brockport,  for  plaintiff. 
Morgan  &  Pallace,  of  Brockport  (Hugh  J.  O'Brien,  of  Rochester,  of 
counsel),  for  defendant.- 

CLARK,  J.  On  the  8th  day  of  June,  1914,  Mike  Zervas,  of  Brock- 
port, N.  Y.,  was  adjudicated  a  bankrupt,  and  on  the  22d  day  of  June, 
1914,  the  plaintiff  was  appointed  his  trustee  in  bankruptcy,  and  he  duly 
qualified  and  is  now  acting  as  such.  On  July  29,  1913,  Mike  Zervas 
executed  to  defendant  a  chattel  mortgage  covering  certain  property  of 
Zervas  located  in  Brockport,  and  the  mortgage  was  on  the  same  date 
filed  in  the  town  clerk's  office;  but  no  renewal  of  that  mortgage  was 
ever  filed,  as  required  by  section  235  of  the  Lien  Law.  On  October  1, 
1914,  the  defendant  took  possession  of  the  property  which  had  been 
covered  by  the  chattel  mortgage  and  advertised  it  for  sale.  Plaintiff,  as 
trustee  in  bankruptcy  for  Mike  Zervas,  brings  this  action  to  have  the 
mortgage  declared  invalid  as  against  creditors,  because  of  the  failure 
of  the  defendant  to  refile  his  chattel  mortgage. 

Section  235  of  the  Lien  Law  provides,  among  other  things,  that  a 
chattel  mortgage  shall  be  invalid  as  against  creditors  of  the  mortgagor, 

'For  otber  cases  see  same  topic  &  i  ihtmbbb  In  Dec.  &  Am.  Dig*.  1907  to  data,  ft  Rep'r  Indexes 
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and  against  subsequent  purchasers  or  mortgagees  in  good  faith,  after 
the  expiration  of  the  first  or  any  succeeding  term  of  one  year,  reckon- 
ing from  the  first  filing,  unless  within  30  days  next  preceding  the  ex- 
piration of  each  such  term  a  statement  containing  a  description  of  such 
mortgage,  the  names  of  the  parties,  the  time  when  and  the  place 
where  filed,  the  interest  of  the  mortgagee,  etc,  is  filed  in  the  proper 
office,  etc.  It  is  conceded  in  this  case  Uiat  no  renewal  statement  was 
ever  filed,  and  by  the  language  of  the  statute  itself  the  mortgage  be- 
came invalid  as  against  the  creditors  of  the  mortgagor  at  the  expira- 
tion of  a  year  commencing  July  29,  1913.  The  statute  is  perfectiy 
plain,  and  there  is  no  reason  for  its  being  misunderstood  or  miscon- 
strued. A  chattel  mortgage  must  be  refiled  as  required  by  the  stat- 
ute, or  it  ceases  to  be  valid  as  against  creditors  of  the  mortgagor. 

The  learned  counsel  for  defendant  urges  that  the. trustee  in  bank- 
ruptcy of  the  mortgagor  cannot  take  advantage  of  this  situation,  but 
I  cannot  agree  with  him  in  that  contention.  The  chattel  mortgage  in 
this  case,  while  it  was  properly  filed  in  the  first  instance,  was  not  re- 
filed  as  the  law  requires,  and  when  it  was  not  refiled  it  became  invalid 
as  to  creditors,  and  the  situation  is  precisely  the  same  as  though  the 
chattel  mortgage  had  never  been  filed,  and  the  authority  seems  to  be 
ample  to  the  effect  that  the  trustee  in  bankruptcy  could  take  advantage 
of  the  situatioh  and  attack  this  chattel  mortgage  and  assert  the  rights  of 
creditors  against  it.  Skilton  v.  Coddington,  185  N.  Y.  80,  71  N.  E.  790, 
113  Am.  St.  Rep.  885;  Titusville  Iron  Co.  v.  City  of  N.  Y.,  207  N. 
Y.  203  (see  opinion,  page  210),  100  N.  E.  806;  Dunn  Salmon  Co.  v.  Pill- 
more,  55  Misc.  Rep.  546  (see  opinion,  pages  551,  552),  106  N.  Y.  Supp. 
88;  Scott  v.  Thousand  Island  Boat  Co.  (Sup.)  134  N.  Y.  Supp.  150; 
Bankruptcy  Law  (Act  July  1,  1898,  c.  541,  30  Stat.  564  [U.  S.  Comp. 
St.  1913,  §  9651])  §  67. 

The  defendant  is  unfortunate  that  he  did  not  refile  his  chattel  mort- 
gage; but  he  alone  is  to  blame,  and  when  he  failed  to  do  so,  as  the 
law  required,  it  ceased  to  be  valid  as  against  creditors,  and  his  taking 
possession  of  the  property  long  after  the  mortgagor  had  been  adjudged 
a  bankrupt,  and  the  plaintiff  had  been  appointed  and  qualified  as  trus- 
tee in  bankruptcy,  will  not  be  effectual  as  against  the  rights  of  cred- 
itors represented  by  plaintiff.  At  the  time  defendant  took  possession  of 
the  property  under  his  chattel  mortgage  there  was  no  valid  chattel 
mortgage  in  existence  so  far  as  the  rights  of  creditors  were  concerned, 
and  his  taking  possession  of  the  property  under  the  mortgage  would 
not  enlarge  his  interest  or  in  any  way  affect  the  rights  of  mtervening 
creditors.  Zartman  v.  Bank,  189  N.  Y.  267,  82  N.  E.  127,  12  L.  R.  A. 
(N.  S.)  1083. 

I  am  not  unmindful  of  the  fact  that  several  federal  authorities  cited 
by  defendant  would  seem  to  sustain  his  contention  here,  but  the  Lien 
Law  requiring  chattel  mortgages  to  be  filed  and  refiled  is  a  New  York 
state  statute,  is  perfectly  plain  in  its  terms,  and  must  be  adhered  to 
and  strictly  complied  with,  and  the  decisions  of  our  state  courts  clearly 
indicate  that  the  plaintiff,  tnistee  in  bankruptcy,  can,  in  the  interest 
of  the  creditors  of  the  .mortgagor  and  bankrupt,  take  advantage  of  the 
omission  of  defendant  to  safeguard  his  rights  by  refiling  his  chattel 
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mortgage  as  the  law  required.    This  situation  is  unfortunate  for  the  de- 
fendant, but  he  alone  is  responsible  for  it. 

The  demurrer  must  be  overruled,  with  costs,  but  with  leave  to  de- 
fendant to  plead  over  within  20  days  on  payment  of  costs. 


(88  Misc.  Rep.  3) 

BRONX  HOSPITAL  v.  GROMBR  SOOIETT. 

'(Supreme  Court,  Appellate  Term,  First  Department.    December  4,  1914.) 

1.  COBPORATIONS   (I  463*) — CONTBACTS   BY  AOENT— VaLIDITT — ^UBE  OF   COBPO- 

BATE  NaHE. 

Wbere  the  lease  describedi  plaintiff  as  lessor,  and  A.,  of  the  defendant 
society,  as  lessee,  but  the  attestation  clause  recited  tbat  the  lessee  had 
caused  the  Instrument  to  be  signed  by  Its  representative,  the  lease  may 
be  construed  as  tbat  of  the  defendant  society,  Instead  of  the  agent 

[Ed.  Note. — EV>r  other  cases,  see  Corporations,  Cent.  Dig.  f §  1798,  1799 ; 
Dec.  Dig.  {  453.»] 

2.  COBPORATIONS    (|    426*) — AOBXEMSNTS    BY    AOBNT  —  RaTIPICATIOH  —  BVI- 

DBNCE. 

Where  defendants,  after  being  notified  of  a  lease  signed  by  their  agent, 
orally  agreed  to  change  a  stand  provided  for  their  exhibition,  and  did  so, 
there  was  a  ratlflcation  of  the  agent's  authority. 

(Ed.  Note.— For  other  cases,  see  Corporations,  Cent.  Dig.  Sf  1596,  1702- 
1704,  1707,  1708,  1710-1716 ;   Dec.  Dig.  }  426.*] 

8.  liANDLOBD  ASD   TENANT   (f  49*) — BbEACH  OT  liEASE — EVIDENCE. 

Where  a  lease  expressed  the  consideration  as  $375  in  books,  the  Intro- 
duction of  the  lease  in  evidence  in  an  action  for  breach  by  the  lessee  was 
sufficient  prima  fade  proof  of  damage  in  the  amount  named. 

[Ed.  Note. — For  other  cases,  see  Landlord  and  Tenant,  Cent.  Dig.  §{ 
117-119;  Dec,  Dig.  {  49.*] 

Appeal  from  Municipal  Court,  Borough  of  Manhattan,  Fifth  Dis- 
trict. 

Action  by  the  jBronx  Hospital  against  the  Grolier  Society.  From  a 
judgment  dismissing  the  complaint,  plaintiff  appeals.  Reversed  and 
remanded. 

Argued  October  term,  1914,  before  SEABURY,  BIJUR,  and  CO- 
HALAN,  JJ. 

Henry  Leon  Slobodin,  of  New  York  City,  for  appellant. 
Mark  H.  Ellison,  of  New  York  City,  for  respondent. 

BIJUR,  J.  [1]  The  plaintiff  had  arranged  to  give  an  exhibition  in 
premises  in  the  city  of  New  York.  A  salesman  of  defendant  called 
on  plaintiff's  representative  and  executed  the  contract  in  suit.  The 
agreement  describes  the  plaintiff  as  lessor  and  the  other  party  as 
"Isaac  L.  Adelman,  of  the  Grolier  Society,"  and  is  signed  by  Adelman 
in  the  same  terms.  Standing  alone,  this  agreement  might  very  well  be 
construed  as  that  of  Adelman  personally ;  but  in  the  attestation  clause 
it  is  recited  that  the  lessee  has  caused  these  presents  to  be  signed  by 
its  "representative" ;  the  latter  word  having  been  written  by  Adelman 
himself  at  the  time  of  execution.  In  this  form  it  seems  to  me  that  the 
agreement  sufficiently  indicates  that  it  was  intended  to  bind  the  defend- 

*For  other  caaM  rae  same  topic  A  S  ndmbbb  In  Deo.  &  Am.  Digs.  1907  to  date,  &  Rep'r  Indexes 
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ant  in  its  corporate  capacity.  Booth  v.  Farmers'  Bank,  50  N.  Y.  396; 
Whitford  v.  Laidler,  94  N.  Y.  145, 46  Am.  Rep.  131. 

[2]  As  to  Adelman's  authority,  plaintiff  does  not  claim  to  bind  the 
defendant,  otherwise  than  by  ratification,  and  there  was  ample  evi- 
dence to  demonstrate  that  the  agreement  had  been  shown  to  defendant's 
officers,  that  they  had  discussed  its  terms  with  one  of  the  plaintiff's 
representatives,  and  had  orally  agreed  to  change  the  stand  provided  for 
their  exhibition  from  the  one  mentioned  in  the  agreement  to  another 
one  that  suited  them  better,  and  that  that  change  was  actually  carried 
out. 

[3]  Respondent  urges,  in  favor  of  affirmance,  the  point  that  plain- 
tiff proved  no  damages,  because  he  did  not  show  the  value  of  the 
books  whicli  defendant,  under  the  agreement,  promised  to  deliver  in 
payment  of  the  rental  of  the  stand.  The  agreement,  however,  ex- 
presses the  consideration  as  "$375,  in  books,"  etc.  This,  in  itself,  was 
sufficient  prima  facie  proof  of  damage  in  the  amount  named.  See,  for 
example,  Publishing  Co.  v.  Steamship  Co.,  148  N.  Y.  39,  42  N.  E.  514. 

Judgment  reversed,  and  new  trial  granted,  with  costs  to  appellant  to 
abide  the  event.    All  concur. 


CIGGIO  V.  RODGEBS  &  HAGBBTT,  Inc. 
(Supreme  Court,  Appellate  Term,  First  Department.    December  4,  1914.) 

Master  and  Sebvant  (f  265*) — ^iNJtTBrKs  to  Sekvant — ^Negligence— Peoof. 

Where,  in  an  action  for  injuries  to  a  servant,  defendant's  alleged  neg- 
ligence was  not  proved,  but  left  entirely  to  conjecture,  a  Judgment  for 
plaintiff  could  not  be  sustained. 

[Ed.  Note. — For  other  cases,  see  Master  and  Servant,  Cent.  Dig.  §§  877- 
908,  955;   Dea  Dig.  §  265.*] 

Appeal  from  Municipal  Court,  Borough  of  The  Bronx,  Second  Dis- 
trict. 

Action  by  Lorenzo  Ciggio  against  Rodgers  &  Hagerty,  Incorporated. 
From  a  Municipal  Court  judgment  in  favor  of  plaintiff,  defendant  ap- 
peals.   Reversed  and  dismissed. 

Argued  October  term,  1914,  before  SEABURY,  BIJUR,  and  CO- 
HALAN,  JJ. 

Frank  Verner  Johnson,  of  New  York  City  (Oliver  R.  Brant,  of  New 
York  City,  of  counsel),  for  appellant. 

C.  Arthur  Arnstein,  of  New  York  City,  for  respondent. 

SEABURY,  J.  This  is  an  action  to  recover  damages  for  personal 
injuries  sustained  through  the  alleged  negligence  of  the  defendant. 
The  evidence  is  meager  and  insufficient  to  establish  a  cause  of  action. 
Plaintiff  proved  that  he  was  directed  by  his  "boss"  to  dump  a  box,  and 
that  while  engaged  in  that  act  his  finger  was  caught  and  injured.  The 
alleged  negligence  of  the  defendant  seems  to  have  been  left  entirely  to 
conjecture;  certainly  it  was  not  proved. 

Judgment  reversed,  and  complaint  dismissed,  with  costs  in  this  court 
and  in  the  court  below.    All  concur. 
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ROACH  T.  LORENCE  et  al.    (No.  6472.) 

(Supreme  (yourt.  Appellate  Dlvlsioii,  First  Department    December  4,  1914.) 

jusoicENT  (i  197*) — Nonsuit  bt  Consent — Disuisau.  on  Mebits. 

Where  def«idant  pleaded  three  counteTClaims,  but  at  the  trial  con- 
sented to  a  nonsuit  as  to  two  ot  them,  and  introduced  no  evidence  there- 
on, a  Judgment  dismissing  those  counterclaims  on  the  merits  is  unwar- 
ranted, and  will  be  modified,  so  as  to  show  a  simple  dismissal. 

[Ed.  Note. — For  other  cases,  see  Judgment,  Cent  Dig.  §i  357,  359 ;  Dec. 
Dig.  i  197.») 

Appeal  from  Special  Term,  New  York  County. 

Action  by  Emeline  Roach  against  Otto  Lorence  and  another.  Judg- 
ment for  plaintiff,  and  defendants  .appeal.    Modified  and  aflfirmed. 

Argued  before  INGRAHAM,  P.  J.,  and  CLARKE,  SCOTT,  DOW- 
LING,  and  HOTCHKISS,  JJ. 

Isaac  N.  Miller,  of  New  York  City,  for  appellant. 
Joseph  Larocque,  of  New  York  City,  for  respondent. 

BOWLING,  J.  The  judgment  appealed  from  is  supported  by  the 
evidence  and  is  correct  in  form,  except  as  to  the  provisions  thereof 
disposing  of  the  three  counterclaims  interposed  by  the  defendants.  It 
appears  that  upon  the  trial  the  defendants  consented  to  a  nonsuit  as 
to  the  second  and  third  counterclaims  and  introduced  no  evidence  there- 
upon, whereupon  the  court  dismissed  the  same.  So  much  of  the  deci- 
sion and  judgment,  therefore,  as  adjudges  the  dismissal  of  these  coun- 
terclaims upon  the  merits  is  unwarranted. 

As  to  the  third  counterclaim,  the  defendants  introduced  proof  and 
the  court  dismissed  the  same  at  the  conclusion  of  the  defendant's  case 
thereupon.  The  decision  must  therefore  be  modified  by  substituting  in 
place  of  the  third  conclusion  of  law  the  following : 

"That  tne  plalntlfl  is  entitled  to  judgment  against  the  defendants,  Otto 
Lorence  and  Jacob  Lazarowltz,  dismissing  the  first  and  second  counterclaims 
set  forth  and  alleged  in  the  answer  of  said  defendants,  and  further  dismissing 
the  third  counterclaim  set  forth  in  said  answer  upon  the  merits." 

The  fourth  conclusion  of  law  in  the  decision  should  be  modified  by 
changing  the  second  paragraph  thereof  to  read  as  follows : 

"I  therefore  direct  the  entry  of  judgment  in  favor  of  plaintiff  and  against 
the  defendants,  Otto  Lorence  and  Jacob  Lazarowltz,  dismissing  the  first  and 
second  counterclaims  set  forth  and  alleged  in  the  answer  of  the  said  defend- 
ants, and  further  dismissing  the  third  separate  counterclaim  set  forth  in  said 
answer  on  the  merits,  with  one  ^iU  of  costs  to  all  counterclaims  awarded  to 
the  plaintiff  against  the  defendants.  Otto  Lorence  and  Jacob  Lazarowltz." 

The  judgment  should  be  modified  by  changing  the  first  paragraph  of 
the  directory  clause  thereof  as  follows : 

"Ordered,  adjudged,  and  decreed  that  the  first  and  second  separate  ooun- 
terdaims  set  forth  and  alleged  in  the  answer  of  the  defendants,  Otto  Lorence 
and  Jacob  Lazarowltz,  be,  and  the  same  are,  hereby  dismissed,  and  further 
that  the  third  separate  counterclaim  set  forth  in  said  answer  be  dismissed  on 
the  merits,  and  one  bill  of  costs  as  to  all  counterclaims  is  hereby  awarded 
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to  tbe  plaintiff  against  the  defendants,  Otto  Lorenoe  and  Jacob  Lazarowltz, 
to  be  taxed." 

As  thus  modified,  the  judgment  appealed  from  will  be  affirmed,  with 
costs  to  the  respondent    All  concur. 


LA  SALLE  T.  FBIEDMAN  et  aL     (No.  66.13.) 
(Supreme  Court,  Appellate  Dlrlalon,  First  Department    December  4,  1914.> 

Judgment  ({  948*) — Pucadiho — Suppucmbntal  Awswib — ^DKEXirBna. 

An  application  for  leare  to  file  a  supplemental  answer,  setting  up  a 
former  Judgment  in  bar  of  the  action,  made  after  the  cause  had  reached 
the  day  calendar,  should  be  granted  only  on  condition  that  it  be  filed 
within  five  days,  and,  if  plaintlfl  so  elect  the  cause  retain  Its  position  on 
tbe  calendar. 

[Ed.  Note.— For  other  cases,  see  Judgment  Cent  Dig.  U  1787-1793; 
Dea  Dig.  i  948.*] 

Appeal  from  Special  Term,  New  York  County. 

Action  by  Domonico  La  Salle  against  Charles  Friedman  and  others. 
From  an  order  denying  motion  to  serve  a  supplemental  answer,  defend- 
ants appeal.    Order  reversed,  and  motion  granted. 

Argued  before  INGRAHAM,  P.  J.,  and  LAUGHLIN,  SCOTT, 
DOWLING,  and  HOTCHKISS,  JJ. 

David  Steckler,  of  New  York  City,  for  appellants. 

Alexander  Pfeiffer,  of  New  York  City,  for  respondent. 

SCOTT,  J.  The  present  action  is  to  recover  damages  for  the  breach 
of  a  building  contract;  plaintiff  alleging  that  he  was  employed  by 
defendant  to  make  certain  additions  and  improvements  upon  a  build- 
ing, and  that,  after  doing  some  work,  he  was  unlawfully  discharged. 
He  filed  a  mechanic's  lien,  and  on  the  same  day  began  two  actions,  one 
to  foreclose  the  mechanic's  lien  for  work  done  and  materials  furnished, 
and  the  present  one  to  recover  damages. 

The  action  to  foreclose  the  mechanic's  lien  was  first  tried,  and  re- 
sulted in  a  judgment  for  plaintiff,  which  has  been  paid.  Defendant 
now  seeks  to  set  up  that  judgment  as  a  bar.  Without  expressing  any 
opinion  as  to  the  sufficiency  of  the  plea,  we  think  that  defendant  should 
be  afforded  an  opportunity  to  present  it  in  such  a  manner  that  it  can 
be  properly  adjudicated  upon,  and  tested  on  appeal.  The  defendant, 
however,  has  delayed  this  application  for  some  eight  months,  and  in 
the  meantime  the  cause  has  reached  the  day  calendar.  The  defendant 
should  not  be  permitted  to  profit  by  his  delay. 

The  order  appealed  from  will  therefore  be  reversed,  without  costs, 
and  the  motion  granted,  upon  condition,  however,  that  the  supple- 
mental answer  be  served  within  five  days,  and,  if  plaintiff  so  elects, 
the  cause  shall  retain  its  present  position  upon  the  calendar.  All  con- 
cur. 
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<88  Mlsa  Sep.  11) 

LOUGHRAN  v.  PRUDENTIAI/  INS.  CO.  OF  AMERICA. 

(Supreme  Court;  Appellate  Term,  First  Department    December  4, 1914.) 

iNStJBANCK  (8  665*) — Lira  Polict — ^Actions — Evidence. 

In  a  suit  on  an  indostrial  policy  Issued  upon  tbe  life  of  plaintiffs  in- 
testate, a  verdict  for  plaintiff  held  contrary  to  the  weight  of  the  evldenca 
which  showed  that  the  policy  was  procured  by  an  impostor. 

[Ed.  Note. — For  other  cases,  see  Insurance,  Cent  Dig.  Si  1555,  1707- 
1728;   Dec.  Dig.  g  665.*] 

Seabury,  J.,  dissenting. 

Appeal  from  Municipal  Court,  Borough  of  Manhattan,  Sixth  Dis- 
trict. 

Action  by  Mary  Loughran,  as  administratrix  of  the  estate  of  James 
Loughran,  deceased,  against  the  Prudential  Insurance  Company  of 
America.  From  a  judgment  for  plaintiff,  defendant  appeals.  Re- 
versed and  remanded. 

Argued  October  term,  1914,  before  SEABURY,  BIJUR,  and  CO- 
HALAN,  JJ. 

Dayton  &  Bailey,  of  New  York  City  (Alfred  M.  Bailey,  of  New 
York  City,  of  counsel),  for  appellant. 
Godnick  &  Wilson,  of  New  York  City,  for  respondent. 

COHALAN,  J.  This  action  was  brought  by  the  plaintiff,  as  admin- 
istratrix of  James  Loughran,  deceased,  to  recover  the  sum  of  $395, 
alleged  to  be  due  from  the  defendant  under  an  industrial  policy  of 
life  insurance  issued  on  the  life  of  the  decedent.  The  appeal  is  based 
on  the  ground  that  the  judgment  rendered  was  against  the  weight  of 
evidence. 

Much  of  the  evidence  in  the  case  is  documentary.  The  application 
for  a  policy  of  life  insurance  made  by  the  decedent  bears  the  date 
of  September  11,  1912.  It  appears  that  on  the  recommendation  of  one 
Mrs.  O'ConneH  the  defendant's  agent  called  at  the  Loughran  home, 
304  East  Thirty-Second  street,  on  the  evening  of  that  day.  A  man 
was  introduced  to  him  as  James  Loughran,  and  at  the  time  the  agent 
wrote  on  the  application  the  words  "September  11,  1912,"  and  the 
person  who  appeared  to  be  Loughran  placed  a  cross  mark  upon  the 
application.  The  decedent's  wife,  the  plaintiff  herein,  and  her  niece, 
were  present  at  the  time.  It  is  significant  that  one  of  the  most  material 
issues  involved  in  the  case  was  the  date  upon  which  the  application 
was  signed,  and  yet  the  plaintiff  did  not  call  her  niece  at  the  trial  of 
the  action  to  corroborate  her  story  as  to  the  date  when  the  applica- 
tion was  signed.  These  facts  are  practically  conceded  by  the  parties 
to  the  action:  That  on  September  11,  1912,  the  insured  was  in  St. 
Joseph's  Hospital;  that  he  entered  Bellevue  Hospital  on  the  27th 
day  of  August,  1912;  that  after  being  in  Bellevue  Hospital  about  a 
week  he  was  transferred  to  St.  Joseph's  Hospital ;  that  he  came  out  of 
that  hospital  on  the  18th  day  of  September,  1912 ;  that  from  the  time 
he  entered  Bellevue  until  he  was  dischai^ged  from  St.  Joseph's  Hospi- 
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tal,  on  the  18th  day  of  September,  1912,  he  was  never  out  of  the  hos- 
pital, and  plaintiff  never  saw  him  at  any  one  of  these  institutions.  It 
appears  furthermore  from  the  proof  that  the  insured  died  on  the  2d 
day  of  April,  1913,  from  pulmonary  tuberculosis,  the  disease  which 
took  him  to  Bellevue  and  St.  Joseph's  Hospitals,  and  for  which  he 
was  treated  at  these  institutions. 

The  application  contains  a  cross  mark,  instead  of  the  signature  of 
the  decedent,  and  the  question  whether  or  not  the  real  James  Lough- 
ran,  the  plaintiff's  husband,  who  was  in  St.  Joseph's  Hospital  on  the 
11th  day  of  September,  1912,  could  write  his  name,  was  a  second  ma- 
terial question  in  issue  on  the  trial.  Plaintiff  testified  that  her  hus- 
band could  not  write  his  own  name,  and  at  the  same  time  admitted 
that  her  husband  had  insurance  in  the  Metropolitan  Life  Insurance 
Company.  The  real  James  Loughran  wrote  his  name  on  insurance 
applications  in  that  company,  on  September  14,  1911,  and  on  June 
1,  1911.  He  did  this  in  the  presence  of  an  agent  of  that  company,  and 
without  any  claim  that  he  could  not  write.  The  evidence  in  the  case 
is  conclusive  that  in  many  instances  the  real  James  Loughran  could 
write  his  name,  and  that  he  had  always  written  it  on  every  occasion 
when  he  had  business  to  transact  with  the  agents  and  physicians  of 
the  Metropolitan  Life  Insurance  Company.  The  weight  of  such  proof, 
in  my  view,  should  not  be  disregarded  on  this  appeal.  There  is  the 
additional  circumstance  that  patients  suffering  from  tuberculosis,  and 
being  treated  in  hospitals,  do  not  ordinarily  succeed  in  obtaining  life 
insurance.  Substantial  justice  requires  the  reversal  of  this  judgment 
on  the  ground  that  it  is  against  the  weight  of  evidence. 

Judgment  reversed,  and  a  new  trial  ordered;  costs  to  appellant  to 
abide  the  event. 

BIJUR,  J.,  concurs,  on  the  ground  that  plaintiff's  failure  to  call  her 
niece  as  witness,  and  to  explain  even  now  the  almost  conclusive  force 
of  the  documentary  evidence  adduced  by  defendant,  compels  a  reversal 
of  the  judgment. 

SEABURY,  J.,  dissents. 


McELEARNEY  t.  CLOVER  FARMS,  Ina 
(Supreme  Court,  Appellate  Term,  First  Department    December  4,  1914.) 

1.  Appeal  and  Ebbob  (J  997*) — ^Diskissai.  of  Complaint— Review. 

On  appeal  from  a  Judgment  dismissing  the  ciomplaint,  plaintiff  is  en- 
titled to  the  most  favorable  inferences  which  may  reasonably  be  drawn 
from  the  evidence. 

[Ed.  Note. — For  other  cases,  see  Appeal  and  Error,  Cent  Dig.  ${  4023, 
4024 ;   Dec.  Dig.  f  997.*] 

2.  Masteb  and  Sbbtant  (§§  285,  286*)— Injuries  to  Servant — Oadsb  of  In- 

JUBT — QtnEanoN  fob  Jury. 

In  an  action  for  injuries  to  a  servant,  alleged  to  have  been  sustained 
by  defendant's  negligence  in  failing  to  warn  him  of  danger  in  unfasten- 
ing bolts  Joining  two  sections  of  pipe  leading  from  an  ammonia  tank, 
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evidence  held  to  require  sabmlsslon  to  the  Jury  of  the  questions  of  de- 
fendant's alleged  negligence  and  whether  plaintiff  was  Injured  as  charged. 
[Ed.  Note. — For  other  cases,  see  Master  and  Servant,  Cent  Dig.  iS 
1001-1003,  1006-1008,  1010-1083,  1036-1044,  1046-1060,  1058;  Dea  Dl«. 
H  286,  286.*] 

Appeal  from  Municipal  Qjurt,  Borough  of  Manhattan,  Sixth  Dis- 
trict. 

Action  by  Eugene  McElearney  against  the  Clover  Farms, .  Incor- 
porated. From  a  judgment  dismissing  the  complaint,  plaintiff  appeals. 
Judgment  reversed,  and  new  trial  ordered. 

Argued  October  term,  1914,  before  SEABURY,  BIJUR,  and  CO- 
HALAN,  JJ. 

James  Rosthal,  of  New  York  City,  for  appellant. 
Michel  Kirtland,  of  New  York  City,  for  respondent. 

SEABURY,  J.  This  action  was  brought  under  the  Employers'  Lia- 
bility Act  to  recover  damages  for  personal  injuries  caused  by  the  al- 
leged negligence  of  the  defendant. 

[  1  ]  At  the  close  of  the  case  the  court  below  refused  to  submit  the 
case  to  the  jury  and  dismissed  the  complaint.  Under  these  circum- 
stances the  plaintiff  upon  this  appeal  is  entitled  to  the  most  favorable 
inferences  which  may  reasonably  be  drawn  from  the  evidence. 

[2]  There  was  a  sharp  conflict  in  the  evidence.  The  plaintiff  tes- 
tified that  he  was  instructed  by  defendant's  foreman  to  unfasten  the 
bolts  which  held  a  flange  or  tap  in  place,  where  it  served  the  purpose 
of  joining  two  sections  of  pipe,  each  of  which  was  connected  with  an 
ammonia  tank.  The  ammonia  tanks  were  parts  of  an  ice  machine  used 
for  refrigerating  purposes.  The  plaintiff  claimed  that,  when  he  re- 
moved the  bolts  holding  the  flange  or  cap,  the  ammonia  escaped  from 
the  tank  and  burned  his  hands.  The  defendant's  witnesses  denied  that 
the  accident  occurred,  and  testified  that  on  the  day  of  the  alleged 
accident  the  plaintiff  had  said  that  he  had  been  assaulted  by  a  person 
who  had  stolen  his  watch. 

The  jurjr  should  have  been  permitted  to  have  determined  the  cause 
of  the  plamtiff's  injury,  unless  it  can  be  held  that,  assuming  the  tes- 
timony of  the  plaintiff  to  be  true,  he  failed  to  establish  a  prima  facie 
case.  The  evidence  offered  by  the  plaintiff  tended  to  show  that  he  had 
worked  for  the  defendant  a  short  time,  that  he  was  inexperienced  and 
ignorant  as  to  the  proper  use  of  ammonia  gas,  and  that  he  was  directed 
by  the  foreman  in  charge  of  the  work  to  do  the  act  which,  according 
to  the  plaintiflF's  testimony,  resulted  in  the  accident.  Whether  the  de- 
fendant's foreman  gave  such  directions,  and  whether,  if  he  did,  he 
was  negligent  in  so  doing,  should  have  been  submitted  to  the  jury  for 
determination. 

Judgment  reversed,  and  new  trial  ordered,  with  costs  to  the  appel- 
lant to  abide  the  event.    All  concur. 
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064  App.  Dlv.  744) 

OPPENHEIMBR  v.  SEMGMAN  et  al.    (No.  6485.) 

(Supreme  Court,  Appellate  Division,  First  Department    December  4,  1914.) 

Pbincipal  and  Agent  (J  41*) — Wbonqfoi,  Dischabqe — Actions  fob  Dam- 
ages—Complaint. 

In  a  salesman's  action  for  wrongful  discbarge,  a  cause  of  action  alleging 
a  contract  by  which  he  agreed  to  travel  for  defendants  on  commission, 
that  his  particular  territory  or  route  was  certain  states,  which  facta  were 
well  known  to  the  defendants,  that  although  his  customers  were  In  such 
territory,  through  which  territory  it  was  agreed  that  he  was  to  travel, 
defendants,  after  he  had  made  a  single  trip,  refused  to  penult  him  to 
revisit  such  territory,  but  sent  him  to  canvass  territory  which  he  had 
never  before  covered,  and  where  he  bad  no  acquaintances  or  business, 
thereby  depriving  him  of  a  fair  opportunity  to  make  sales,  and  greatly 
damaging  htm,  was  insufBdent,  as  the  contract  did  not  limit  the  territory 
in  which  be  was  to  travel  or  effect  sales,  and  its  terms  must  prevail  in 
preference  to  any  construction  placed  thereon  by  Innuendo  or  otherwise 
in  a  pleading. 

[Ed.  Note. — For  other  cases,  see  Principal  and  Agent,  Dec.  Dig.  fi  41.*] 

Appeal  from  Special  Term,  New  York  County. 

Action  by  Wilbur  M.  Oppenheimer  against  W.  Irvin  Seligman  and 
another.  From  an  order  granting  plaintiff's  motion  for  judgment  on 
the  pleadings  as  to  the  second  cause  of  action,  defendants  appeal.  Re- 
versed, and  motion  denied. 

Argued  before  INGRAHAM,  P.  J.,  and  CLARKE,  SCOTT, 
DOWLING,  and  HOTCHKISS,  JJ. 

Franklin  H.  Mills,  of  New  York  City,  for  appellants. 
Percy  J.  King,  of  New  York  City,  for  respondent. 

PER  CURIAM.  This  order  was  clearly  wrong.  For  a  first  cause 
of  action,  plaintiff  alleged  a  wrongful  discharge  under  the  following 
contract : 

"Wilbur  M.  Opp«ih^mer  agrees  to  travel  for  Hellbrun,  Falk  &  Co.,"  and 
the  latter  agrees  to  employ  Oppenheimer,  "for  one  year,  commencing  January 
1,  1912,  on  a  commission  basis  of  7%  per  cent  on  all  goods  shipped" ;  Oppen- 
heimer "to  receive  a  drawing  account  of  $30  per  week,  and  traveling  eicpenses, 
all  to  be  charged  against  commission." 

The  third  cause  of  action  is  for  disbursements  made  during  the  con- 
tinuance of  the  employment.  Defendant  answered  as  to  the  first  and 
third  causes  of  action,  and  demurred  to  the  second,  which  demurrer 
the  court  below  held  to  be  bad. 

The  second  cause  of  action  repeats  the  allegations  of  the  first  (1) 
touching  partnership  of  defendants;  (2)  the  execution  of  the  con- 
tract, a  copy  of  which  is  annexed  to  the  complaint;  and  (3)  that  plain- 
tiff entered  upon  the  performance  of  the  contract  and  performed  the 
same  on  his  part.  It  then  alleges  that  plaintiff's  occupation  was  that 
of  an  embroidery  salesman,  and  Jiis  "particular  territory  or  route  was 
the  states  of  Indiana  and  Illinois,  all  of  which  facts  were  well  known 
to  defendants" ;  that  notwithstanding  plaintiff's  customers  were  in  the 
territory  aforesaid,  through  which  territory  it  was  agreed  that  plain- 
tiff was  to  travel,  after  he  had  made  a  single  trip,  defendants  refused 

*For  oUier  casoa  see  same  topic  t  i  nxtmbeb  In  Sec.  &  Am.  Dlga.  1907  to  data,  &  Rep'r  Indezea 
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to  permit  him  to  revisit  sudi,  territory,  but  retained  him  in  their  store 
in  New  York  City,  and  later  sent  him  to  canvass  territory  which  he 
had  never  covered  before,  and  where  he  had  no  acquaintances  or  busi- 
ness, and  being  thus  deprived  of  a  fair  opportunity  to  make  sales  on 
which  his  compensation  under  the  contract  depended,  plaintiff  was 
greatly  damaged  in  his  business,  and  reputation  as  well,  to  his  dam- 
age, etc. 

There  is  not  a  word  in  the  contract  limiting  the  territory  in  which 
plaintiff  was  to  travel  or  effect  his  sales.  Under  these  circumstances, 
the  contract  terms  must  prevail  in  preference  to  any  construction  which 
the  pleader  may  by  innuendo  or  otherwise  be  pleased  to  place  upon 
it.  Bogardus  v.  N.  Y.  Life  Ins.  Co.,  101  N.  Y.  328,  4  N.  E.  522; 
Gminder  v.  Zeltner  Brewing  Co.,  126  App.  Div.  776,  111  N.  Y.  Supp. 
215 ;  Winch  v.  Farmers'  Loan  &  Trust  Co.,  12  Misc.  Rep.  291,  33 
N.  Y.  Supp.  279. 

The  order  should  be  reversed,  with  $10  costs  and  disbursements,  and 
the  motion  denied,  with  $10  costs,  with  leave  to  plaintiff  to  amend  on 
payment  of  said  costs. 


STATE  BANK  v.  EBSHIN  BLITSTEIN  &  <X>.  et  al.     (No.  6826.) 
(Supreme  Ctourt,  Appellate  Dlrlslon,  First  Department     December  4,  1914.> 

1.  PiBADiNO  (§  238*) — Ambkdhbnts— Motion  fobIiBatb. 

Where  an  amended  answer  is  not  obviously  friToIous,  the  question 
whether  the  defense  presented  is  sufflclent  in  law  will  not  be  determined  on 
a  motion  for  leave  to  serve,  for  the  defendant,  who  proposes  to  rely  upon 
the  answer,  Is  entitled  to  an  opportunity  to  presest  its  safadency  in  snch 
a  manner  that  the  question  can  be  reviewed  on  appeal. 

[Ed.  Note. — For  other  cases,  see  Pleading,  Cent  Dig.  U  602,  620-625; 
Dec.  Dig.  i  238.*] 

2.  Pleadinq   (S  238*) — Amzndmxnts — Aixowance. 

Where  plaintUT  will  not  be  injured  by  the  service  of  an  amended  an- 
swer, except  by  a  slight  delay,  which  can  be  reduced  to  a  minimum  by  the 
terms  of  the  order  granting  the  motion,  defendant  should  be  given  leave ; 
the  defense  not  appearing  frivolous. 

[Ed.  Note.— For  other  cases,  see  Pleading,  Cent  Dig.  S8  602,  620-626; 
Dec.  Dig.  S  238.*] 

Appeal  from  Special  Term,  New  York  Ck)unty. 

Action  by  the  State  Bank  against  Keshin  Blitstein  &  Co.  and  others. 
From  an  order  denying  leave  to  serve  an  amended  answer,  defendants 
appeal.    Order  reversed,  and  leave  granted. 

Argued  before  INGRAHAM,  P.  J.,  and  LAUGHLIN,  SCOTT, 
DOWLING,  and  HOTCHKISS,  JJ. 

J.  A.  Seidman,  of  New  York  City,  for  appellants. 
W.  T.  Kohn,  of  New  York  City,  for  respondent 

SCOTT,  J.  This  action  was  commenced  on  July  8,  1914,  and  is 
to  recover  against  appellant  as  an  indorser  upon  a  note  executed  by 
Jacob  Cohen  &  Co.  The  defendant  has  already  answered,  and  once 
amended  its  answer  by  consent,  and  the  cause  is  now  on  the  short 
cause  calendar  for  trial. 

*For  ottaer  cases  see  same  topic  &  i  numbsb  in  Dec.  &  Am.  Digs.  1907  to  date,  &  Rep'r  Indexes 
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[1,2]  The  motion  was  opposed  on  the  ground  that  it  was  not  timely 
made,  was  not  made  in  good  faith,  and  that  the  defenses  sought  to  be 
added  are  not  sufficient  in  law.  The  last  objection  we  hav«  frequently 
refused  to  entertain,  unless  the  defenses  sought  to  be  pleaded  were 
obviously  sham  or  frivolous,  as  the  defenses  now  submitted  clearly 
are  not.  Whether  they  are  good  in  law  we  do  not  decide  on  this  mo- 
tion. The  defendant,  who  proposes  to  rely  upon  them,  is  entitled  to 
an  opportunity  to  present  them  in  such  a  manner  that  their  validity 
may  be  tested  on  appeal.  It  does  not  appear  that  the  plaintiff  will  be 
in  any  way  prejudiced,  except  by  some  delay.  That  can  be  reduced 
to  a  minimum  by  the  terms  of  the  order  granting  the  motion. 

The  order  appealed  from  will  be  reversed,  and  the  motion  granted, 
upon  condition  that,  if  plaintiff  so  elects,  the  cause  shall  retain  its 
present  place  upon  the  calendar,  and  upon  the  further  condition  that 
the  appellant  within  five  days  serves  the  amended  answer  and  pays  to 
the  plaintiff  the  costs  and  disbursements  of  the  action  to  date.  All 
concur. 


(164  App.  Dlv.  614) 

PALMER  Y.  SCHWARZENBACH  et  al.     (No.  6875.) 

(Supreme  Coart,  Appellate  Dirlslon,  First  Department    December  4,  1914.) 

Evidence  (§  220*) — Admissions — Failube  to  Dent — Letters. 

Where  plaintiff,  shortly  before  suit,  wrote  one  of  the  defendants,  who 
lived  in  a  distant  city,  and  whose  active  interest  in  the  business  of  the 
concern  was  slight,  the  letter  containing  statements  which,  it  true,  were 
damaging  to  the  defense,  the  letter  was  not  admissible  In  connection  with 
the  reply,  where  the  reply  merely  disclaimed  knowledge  of  the  contro- 
versy and  declined  to  give  any  opinion  as  to  it,  in  the  absence  of  more  de- 
tailed information. 

[Ed.  Note. — For  other  cases,  see  Evidence,  Cent  Dig.  {{  771-785 ;  Dec. 
Dig.  §  220.*] 

Appeal  from  Trial  Term,  New  York  County. 

Action  by  Thomas  Palmer  against  Arthur  Schwarzenbach  and  oth- 
ers. From  judgment  upon  the  verdict,  and  from  an  order  denying  a 
new  trial,  defendants  lappeal.  Judgment  and  order  reversed,  and  new 
trial  ordered. 

Argued  before  INGRAHAM,  P.  J.,  and  McLAUGHLIN,  LAUGH- 
LIN,  CLARKE,  and  SCOTT,  JJ. 

Kenneth  C.  Kirtland,  of  New  York  City  (Henry  W.  Bridges,  of  New 
York  City,  of  counsel),  for  appellants. 

Hardy,  Stancliffe  &  Whitaker,  of  New  York  City  (Noah  A.  Stan- 
cliffe,  of  New  York  City,  of  counsel),  for  respondent 

CLARKE,  J.  The  complaint  alleged :  For  a  first  cause  of  action, 
that  the  defendants  entered  into  an  agreement  with  the  plaintiff  for  a 
valuable  consideration  whereby  each  agreed  to  sell  to  him  10  shares  of 
the  stock  of  the  A.  E.  Stephens  Company ;  that  plaintiff  had  duly  per- 
formed all  the  conditions  of  said  agreement  on  his  part  to  be  perform- 
ed, but  the  defendants  had  failed,  neglected,  and  refused  to  perform 

*For  other  cases  see  same  topic  ft  i  numbeb  In  Dec.  &  Am.  Digs.  1907  to  date,  &  Rep'r  Indexer 
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their  agreement,  and  by  reason  thereof  he  has  been  damaged  in  the  sum 
of  $7,530.  For  a  second  cause  of  action,  that  the  defendants  agreed 
to  sell  to  the  plaintiff  20  shares  of  the  capital  stock  of  the  said  com- 
pany; that  he  had  performed,  but  that  they  had  failed  to  do  so, 
whereby  he  had  been  damaged  in  the  sum  of  $5,020. 

There  was  no  dispute  at  the  trial  in  regard  to  tiie  agreement  respect- 
ing the  30  shares  of  stock ;  the  controversy  was  as  to  the  second  cause 
of  action,  the  20  shares  of  stock,  and  as  to  the  value  of  the  stock. 
There  was  no  motion  made  to  dismiss  the  complaint,  or  for  the  di- 
rection of  a  verdict,  so  that  it  is  conceded  that  the  issues  of  fact  were 
presented  for  the  determination  of  the  jury. 

It  was  in  evidence  that  the  defendant  Ingalls,  the  secretary  of  the 
A.  E.  Stephens  Company,  which  had  its  principal  place  of  business  in 
the  city  of  Binghamton,  was  also  the  president  of  the  Ingalls  Stone 
Company,  which  had  its  quarries  at  Bedford,  Ind.,  where  he  lived; 
that  that  business  called  him  away  from  Binghamton  a  great  deal,  and 
that  he  had  but  a  very  slight  active  business  interests  in  the  Stephens' 
Company.  The  plaintiff  offered  in  evidence  a  letter,  addressed  to  Mr. 
Ingalls  at  Bedford,  Ind.,  under  date  of  October  7,  1911,  after  he  had 
left  the  employ  of  the  company,  which  was  objected  to  as  a  self-serving 
declaration,  and  as  incompetent  and  irrelevant.  It  was  received,  and 
defendants  excepted.  That  letter,  known  as  "Exhibit  6,"  contained 
most  damaging  statements  to  the  defense,  if  accepted  as  true;  and  the 
whole  letter  is  clearly  a  self-serving  declaration.  It  was  not  a  response 
to  any  previous  communication  or  letter,  was  written  long  after  the  al- 
leged transaction,  was  written  when  suit  was  contemplated,  and  was 
clearly  inadmissible.  To  give  a  color  of  right  to  its  introduction,  plain- 
tiff introduced  Mr.  Ingalls'  answer  under  date  of  Bedford,  Ind.,  Octo- 
ber 9, 1911.  This  answer  demonstrates  the  inadmissibility  of  plaintiff's 
letter.    Mr.  Ingalls  says : 

"Referring  to  yonr  favor  of  October  7th  In  reference  to  settlement  with  the 
Stephens  Company,  beg  to  say  I  am  entirely  onfamUiar  with  any  phase  of 
the  case.  I  only  know  that  you  left  the  firm's  employ  on  October  1st.  I  have 
had  no  information  regarding  the  proposed  settlement  with  you,  and  am  in  no 
position  to  pass  an  intelligent  opinion  on  the  fairness,  or  otherwise,  of  the 
proposition  made  you  by  Stephens.  I  am  sure  we  all  want  to  treat  yon  with 
absolute  fairness  to  all  concerned,  but  until  I  am  in  possession  of  additional 
facts  and  figures  I  cannot  give  yon  an  intelligent  opinion  on  the  subject" 

In  Viele  v.  McLean,  200  N.  Y.  260, 93  N.  E.  468,  Chief  Judge  Cul- 
len  said : 

"It  would  be  difficult  to  imagine  a  declaration  more  exclusively  self-serving 
than  that  contained  In  this  statement  It  was  purely  a  narrative  of  a  past 
transaction,  *  *  •  and  was  no  part  of  a  correspondence  between  the  par- 
ties. The  theory  on  which  it  was  admitted  in  evidence  seems  to  be  that  the 
defendant's  faUure,  upon  the  receipt  of  the  statement  to  deny  its  truth  was 
in  the  nature  of  an  admission.  It  is  well  settled  that  this  is  an  erroneous 
view  of  the  law." 

In  King  v.  Hudson  River  Realty  Co.,  210  N.  Y,  467,  104  N.  E.  926, 
Judge  Chase  said : 

"These  letters  were  principally  composed  of  self-serving  declarations.  They 
related  largely  to  past  transactions.  •  »  •  They  did  not,  directly  or  in- 
directly. Involve  admissions  by  the  defendant    The  denunciations  and  asser- 


Digitized  by 


Google 


160  160  NEW  XOBK  8UFPLBUBMT  (Sup.  Ct. 

tlons  therein  could  not  have  been  other  than  damaging  to  the  defendant. 
They  directly  tended  to  divert  the  minds  of  the  jury  from  the  issues  that  w«« 
before  it  for  determination.  Their  receipt  was  error.  Vlele  r.  McLean,  200 
N.  Y.  260  [93  N.  E.  468] ;    Bank  of  British  North  America  T.  DeUfleld,  ISO 

N.  X.  410  [27  K.  E.  797]." 

The  judgment  and  order  appealed  from  should  be  reversed,  and  a 
new  trial  ordered,  with  costs  to  the  appellant  to  abide  the  event.  All 
concur. 


M.  COHEN  PKOORESS  CASINO,  Ine,  v.  ZWEBDLINO. 
(Supreme  Court,  Appellate  Term,  First  Department    December  4,  1914.) 

1.  Landlord  and  Tenant  (S  231*) — ^Action  Fob  Rent — Evidence— Admism- 

BlLITt. 

In  an  action  for  the  rent  of  a  hall  hired  for  a  night,  defendant,  who 
relied  on  a  rescission  of  the  contract,  could  show  that  the  hall  was  used 
by  others  on  the  same  night 

[Ed.  Note. — For  other  cases,  see  Landlord  and  Tenant,  Cent  Dig.  if 
926-934 ;  Dec.  Dig.  §  231.*] 

2.  Landiobd  and  Tenant  (J  231*) — ^Action  fob  Rent — Evidence — ^Adkibsi- 

BILITT. 

Where  plaintiff,  owning  a  buUdlng  containing  a  large  and  a  small  hall, 
sued  defendant  for  the  rent  of  the  large  hall  for  a  night  and  defendant 
relied  on  a  resdsslon  of  the  contract  and  showed  that  the  large  hall  was 
used  by  a  third  person  on  the  same  night,  a  contract  between  plaintiff 
aud  the  third  person  for  the  hiring  of  the  small  hall  on  that  night  was 
admissible. 

[Ed.  Note. — For  other  cases,  see  Landlord  and  Tenant  Cent  Dig.  H 
026-934;   Dec.  Dig.  §  231.*] 

8.  New  Tbial  (§  103*) — Gbounds — Newlt  Disooveeed  Evidence. 

Where,  In  an  action  for  the  rent  for  a  ni^t  of  a  large  ball  in  a  build- 
ing containing  also  a  small  hall,  the  Issue  was  whether  the  large  or  small 
hall  bad  been  used  that  night  by  a  third  person,  a  new  trial  asked  for 
defendant  on  the  ground  of  newly  discovered  evidence,  consisting  of  the 
testimony  of  witnesses  that  the  third  person  had  used  the  large  hall  and 
that  the  contract  with  the  third  person,  originally  made  for  the  small 
haU,  was  subsequently  changed  so  as  to  provide  for  the  use  of  the  large 
haU,  was  Improperly  denied. 

[Ed.  Note.— For  other  cases,  see  New  Trial,  Cent  Dig.  §{  215-217;  Dec 
Dig.  §  103.»] 

Appeal  from  Municipal  Court,  Borough  of  Manhattan,  Second  Dis> 
trict 

Action  by  the  M.  Cohen  Progress  Casino,  Incorporated,  against  Max 
Zwerdling.  From  a  judgment  for  plaintiff,  and  from  an  order  deny- 
ing a  new  trial  on  the  ground  of  fraud  and  newly  discovered  evidence, 
defendant  appeals.    Reversed,  and  new  trial  ordered. 

Argued  October  term,  1914,  before  SEABURY,  BIJUR,  and  CO- 
HALAN,  JJ. 

Reuben  Dorfman,  of  New  York  City,  for  appellant 
Samuel  J.  Rawak,  of  New  York  City,  for  respondent. 

COHALAN,  J.  The  defendant  hired  a  hall  of  the  plaintiff,  in  which 
to  celebrate  his  daughter's  wedding,  agreeing  to  pay  $75  for  its  use. 

'For  other  cases  see  same  topic  &  I  numbeb  In  Deo.  ft  Am.  Digs.  1907  to  date,  t  Rep'r  Indexes 
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He  paid  $10  down  at  the  time  he  made  the  contract.  This  action  was 
brought  to  recover  the  balance  of  $65.  The  defendant  claims:  (1) 
That,  the  marriage  engagement  of  his  daughter  having  been  broken, 
the  plaintiff  consented  that  the  contract  should  be  abrogated,  upon  con- 
sideration that  plaintiff  should  retain  the  amount  paid  on  account ;  and 
(2)  that  on  the  evening  for  which  the  defendant  had  engaged  the  hall 
the  plaintiff  had  leased  it,  and  it  was  used  for  another  wedding.  The 
jury  found  in  favor  of  the  plaintiff  upon  both  these  contentions. 

[1]  It  appears  that  the  plaintiff  was  the  owner  of  a  building,  with- 
in which  were  a  large  and  a  small  hall.  The  defendant  rented  the  lar- 
ger one.  The  testimony  offered  by  him  tended  to  show  that  on  the  same 
night  for  which  it  had  been  hired  by  the  defendant  the  larger  hall  was 
used  for  another  wedding.  This  evidence  supported  defendant's  claim 
that  the  contract  of  hiring  by  him  had  been  rescinded. 

[2]  The  plaintiff  claimed  that  he  had  let  the  smaller  hall,  and  that 
was  the  one  that  was  used.  He  offered  in  evidence  the  contract  made 
by  himself  and  other  parties  in  behalf  of  one  Wolin,  the  bridegroom, 
for  the  use  of  the  smaller  hall,  and  it  was  received  in  evidence  and 
marked  "Exhibit  B."  The  defendant  asserts  that  it  was  error  to  per- 
mit this  contract  to  be  so  received  in  evidence.  We  do  not  agree  with 
this  contention.  The  defendant  tendered  an  issue  with  respect  to  which 
hall  had  been  used  on  the  night  for  which  he  had  engaged  it,  and  testi- 
mony to  the  effect  that  the  plaintiff  had  made  a  contract  for  the  lease 
of  the  smaller  hall  to  the  party  whom  the  defendant  claimed  had  used 
the  larger  hall,  on  the  same  evening  for  which  the  smaller  hall  was  rent- 
ed, was  competent  upon  that  issue. 

[3]  The  defendant,  after  the  judgment  was  rendered,  moved  for  a 
new  trial  upon  grounds  of  fraud,  perjured  testimony,  and  newly  dis- 
covered evidence.  Upon  the  hearing  of  the  motion  he  produced  ten 
affidavits,  eight  of  which  apparently  were  made  by  disinterested  wit- 
nesses, each  of  whom  swore  that  they  were  present  at  tlie  Wolin  wed- 
ding, and  that  it  was  held  in  the  larger  hall.  A  brother  of  Wolin,  the 
bridegroom,  testified  that,  although  the  contract  with  the  plaintiff  was 
originally  made  for  the  use  of  the  smaller  hall,  it  was  subsequently,  by 
agreement  with  the  plaintiff,  changed  so  as  to  provide  for  the  use  of 
the  larger  hall,  and  that  the  wedding  in  fact  took  place  in  that  hall. 
The  plaintiff  presented  no  affidavits  whatever  in  opposition  to  the  mo- 
tion, and  therefore  the  question  raised  by  the  defendant  remains  un- 
contradicted. This  testimony  with  regard  to  the  change  in  the  con- 
tract was  material.  It  was  not  cumulative,  and,  if  true,  was  concealed 
by  the  plaintiff ;  hence  upon  a  new  trial  it  might  materially  change  the 
result  thereof. 

Judgment  and  order  reversed,  and  new  trial  ordered,  with  costs  to 
the  appellant  to  abide  the  event.    AU  concur. 

liSON.Y.S.— 11 


Digitized  by 


Google 


162  150  KEW  YORK  8UPPLBHENT        ■>  (Sup.  Ct. 

(88  Misc.  Rep.  30) 

HAVENDEB  ▼.  BRODBEOK. 

(Supreme  Court,  Appellate  Term,  First  Department    December  4,  1914.) 

1.  Appeal  and  Ebsob  (5  1099*) — Subsequent  Appeax — Law  of  the  Case. 

A  decision  on  a  former  appeal  tliat  correspondence  between  the  parties 

Indicated  that  plaintiff's  acceptance  of  a  check  was  without  prejudice 

to  his  claim  for  Interest,  and  that  no  waiver  of  the  right  to  interest  could 

be  predicated  on  the  receipt  of  the  principal,  Is  the  law  of  tl^e  case  on  a 

'    subsequent  appeal. 

[Ed.  Note. — For  other  cases,  see  Appeal  and  Error,  Cent.  Dig.  SS  4370- 
4379 ;   Dec.  Dig.  {  1099.»] 

2,  AccoBD  AND  Satisfaction  (S  10*) — Oompkomisb  and  Settlement  (8  6*) — 

Acceptance  of  Pabt  of  Amount  Claimed — "Bona  Fide  Dispute." 

An  accord  and  satisfaction  will  not  be  Implied  from  a  creditor's  ac- 
ceptance of  the  principal  debt,  without  the  interest  claimed,  though  ten- 
dered In  full  payment,  unless  there  was  a  bona  flde  dispute  as  to  liability 
for  such  amount;  and  where  the  drl'tor's  liability  to  pay  the  principal 
debt  was  not  disputed,  his  mere  refusal  to  pay  the  interest  thereon,  with- 
out color  of  right,  was  not  a  "bona  flde  dispute"  as  to  the  amount  due, 
80  as  to  make  the  creditor's  acceptance  an  accord  and  satisfaction. 

[Ed.  Note. — For  other  cases,  see  Accord  and  Satisfaction,  Cent.  Dig.  SI 
67-74;  Dec.  Dig.  S  10  ;•  Compromise  and  Settlement,  Cent.  Dig.  SS  35-50; 
Dec.  Dig.  S  6.*] 
8.  Intebest  (S  39*) — Bbeach  or  Contract. 

In  the  absence  of  agreement  to  the  contrary.  Interest  upon  the  amount 
due  under  a  written  contract  was  allowable  from  the  date  when  by  the 
terms  of  the  contract  the  amount  was  to  be  paid. 

[Ed.  Note. — ^For  other  cases,  see  Interest,  Cent.  Dig.  S!  83-S9 ;  Dec.  Dig. 
S  39.»] 

Appeal  from  City  Court  of  New  York,  Trial  Term. 

Action  by  Joseph  Havender  against  Sophia  Brodbeck.  From  a 
judgment  for  defendant  upon  a  verdict,  and  from  an  order  denying  a 
motion  for  a  new  trial,  plaintiff  appeals.  Reversed,  and  judgment  di- 
rected for  plaintiff. 

See,  also,  83  Misc.  Rep.  9,  144  N.  Y.  Supp.  418. 

Argued  October  term,  1914,  before  SEABURY,  BIJUR,  and  CO- 
HALAN,  JJ. 

Thomas  C.  Patterson,  of  New  York  City  (Herman  M.  Schaap,  of 
New  York  City,  of  counsel),  for  appellant. 
Louis  Wendel,  Jr.,  of  New  York  City,  for  respondent 

SEABURY,  J.  The  plaintiff  sues  to  recover  an  alleged  balance  due 
under  a  contract,  wherein  he  agreed  to  erect  a  mausoleum  for  the  de- 
fendant, for  which  the  defendant  agreed  to  pay  $4,775  when  it  should 
be  complete,  "same  to  be  complete  on  or  about  January  1,  1910."  The 
balance  sued  for  is  the  interest  upon  the  contract  price  for  two  years, 
which  have  elapsed  since  that  amount  became  due.  It  is  not  disputed 
that  the  work  contracted  for  was  completed,  and  payment  became 
due  under  the  contract,  on  January  1,  1910,  and  that  the  defend- 
ant did  not  pay  the  bill  for  two  years  thereafter.  About  March  1, 
1912,  the  plaintiff  sent  a  bill  to  the  defendant  for  $4,775,  the  principal 
sum,  and  $622.43,  interest  thereon  from  January  1,  1910,  at  6  per 

*For  other  eases  see  same  topic  &  i  ncmbeb  Id  Dec.  &  Am.  nies.  1907  to  date,  &  Rep'r  Indexes 
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cent  The  defendant  refused  to  {nj  interest  at  6  per  cent.,  and  the 
plaintiff  refused  to  accept  any  sum  less  than  this  amount.  On  April  27, 
1912,  the  defendant's  attorney  wrote  the  plaintiff  a  letter  stating : 

"I  presame  that  yon  are  aware  that  Mrs.  Brodbeck  has.  sailed  for  Europe. 
She  has  left  with  me  a  ctieck  to  your  order  for  $4,775,  being  the  amount  of 
tbe  contract  for  the  mausoleum.  In  regard  to  the  claim  you  make  for  inter- 
est, we  can  leave  that  matter  in  abeyance  until  a  future  time,  or  until  she 
returns.  I  have,  however,  full  power  to  adjust  any  claim  you  may  have,  and 
if  you  win  make  an  appointment  at  my  ofBce,  we  may  come  to  an  agreement" 

On  April  29,  1912,  the  plaintiff  wrote  the  defendant's  attorney: 

"Tour  letter  of  the  27tb  in  reference  to  the  account  of  Mis.  Brodbeck  re- 
ceived, and  In  reply  would  say  that,  if  yon  send  me  the  check  she  left  for  me 
($4,775),  I  will  place  the  same  to  her  credit  I  am  inclosing  you  a  statement 
of  her  account  figured  up  to  May  1,  1912." 

With  this  letter  was  inclosed  a  statement  of  account  showing  the 
amount  of  the  interest  to  May  1,  1912.  On  April  30,  1912,  the  defend- 
ant's attorney  wrote  the  plaintiff  as  follows,  inclosing  a  check  for  $4,775 
to  his  order : 

"Tours  of  the  29th  instant  to  hand.  I  send  you  herewith  check  from  Mrs. 
Sc^hla  Brodbeck  to  your  order  for  $4,775  In  payment  of  vault,  etc.,  erected  in 
Woodlawn  Cemetery.  In  sending  you  this  check,  however,  I  do  not  admit 
four  right  to  Interest  on  the  same." 

The  plaintiff  accepted  the  check  and  sent  to  the  defendant  a  state- 
ment showing  the  full  amount  due,  with  interest,  crediting  the  pay- 
ment of  $4,775,  and  leaving  a  balance  equal  to  the  amount  of  the  inter- 
est to  May  1,  1912. 

[1]  The  defendant  claimed  upon  the  trial,  first,  that  by  accepting 
the  check  for  $4,775,  the  amount  of  the  principal  debt,  riie  plaintiff 
waived  the  interest.  As  to  this  proposition,  it  was  held  on  a  prior  ap- 
peal to  this  court  from  a  dismissal  of  the  complaint  herein  that  the 
correspondence  between  the  parties  at  the  time  when  the  check  was  ac- 
cepted clearly  indicated  that  it  was  without  prejudice  to  the  plaintiff's 
claim  for  interest,  and  that  therefore  no  waiver  of  the  right  to  re- 
cover could  be  predicated  merely  on  the  receipt  of  the  principal  sum. 
Havender  v.  Brodbeck,  83  Misc.  Rep.  9,  144  N,  Y.  Supp.  418,  citing 
Grote  V.  City  of  New  York,  190  N.  Y,  235,  82  N.  E.  1088. 

[2, 3]  The  second  defense  urged,  and  the  one  upon  which  it  ap- 
pears the  case  was  sent  to  the  jury,  was  that  the  check  was  given  and 
accepted  as  an  accord  and  satisfaction  of  the  entire  debt.  The  only 
evidence  in  support  of  this  defense  was  the  testimony  of  the  defend- 
ant's attorney  to  the  effect  that  after  the  plaintiff  received  the  check 
he  held  a  telephone  conversation,  in  which  he  told  the  plaintiff :  "This 
payment  of  $4,775  is  in  full  of  your  bill."  He  admitted,  however, 
that  subsequently  he  received  a  statement  crediting  the  payment  on 
account  merely,  and  that  thereafter  no  communication  was  had  be- 
tween them,  except  that  in  the  following  October,  after  Mrs.  Brodbeck 
returned  from  Europe,  he  sent  a  postal  card  to  the  plaintiff  requesting 
him  to  call,  although  he  had  no  other  business  with  the  plaintiff,  except 
that  involved  in  this  matter.  This  conversation,  after  the  letter  of 
April  30,  1912,  was  denied  by  the  plaintiff. 
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We  think  the  evidence,  when  taken  as  a  whole,  in  connection  with 
the  documentary  evidence  and  the  conceded  facts,  sustains  the  claim 
of  the  plaintiff.  An  accord  and  satisfaction  will  not  be  implied  from 
acceptance  by  a  creditor  of  a  part  of  the  amount  claimed,  though  it  be 
tendered  in  full  payment,  unless  there  existed  a  bona  fide  dispute  as  to 
the  liability  for  the  amount  thereof.  Mance  v.  Hoffington,  205  N.  Y. 
34, 98  N.  E.  203 ;  Uroe  v.  Sugar  Loaf  Dairy  Co.,  180  N.  Y.  367,  73  N. 
E.  61.  In  the  case  at  bar,  the  liability  of  the  defendant  under  her 
written  contract  to  pay  the  plaintiff  $4,/75  on  January  1,  1910,  was  at 
no  time  disputed.  In  the  absence  of  agreement  to  the  contrary,  inter- 
est upon  that  amount  was  allowable  by  law  from  the  date  when,  by 
the  terms  of  the  contract,  that  amount  was  agreed  to  be  paid.  Pryor 
V.  City  of  Buffalo,  197  N.  Y.  123,  90  N.  E.  423;  Adams  v.  Ft  Plain 
Bank,  36  N.  Y.  265. 

Though  there  is  some  evidence  that  the  defendant,  when  presented 
with  a  bill  for  two  years'  interest  at  the  legal  rate,  refused  to  pay  more 
than  5  per  cent.,  there  is  no  evidence  of  any  agreement  by  the  plain- 
tiff to  waive  or  remit  any  portion  of  the  interest  allowed  by  law.  The 
mere  refusal  of  the  defendant  to  pay,  without  color  of  right,  did  not 
constitute  a  bona  fide  dispute  as  to  tlje  amount  due. 

Judgment  appealed  from  should  be  reversed,  and  judgment  directed 
for  the  plaintiff  for  the  amount  demanded  in  the  complaint,  together 
with  the  costs  of  this  action  and  costs  of  the  appeal.    All  concur. 


(1C4  App.  Dlv.  829) 

FULLER  V.  MULCAHX  ft  GIBSON  et  aL    (No.  6371.) 

(Supreme.  Court,  Appellate  DlTlslon,  First  Department    December  4,  1914.) 

1.  Masteb  and  Smvakt  (J  116*) — Irjubies  to  Servant — "Mechanicai,  Oow- 

TBIVANCB." 

Two  planks,  loosely  laid,  connecting  a  temporary  bridge  over  a  side- 
walk with  a  building  in  the  course  of  construction,  constitute  a  "mechan- 
ical contrivance,"  within  the  meaning  of  Labor  Law  (Consol.  Laws,  c 
31)  S  18,  Imposing  on  the  employer  the  duty  to  furnish  safe  scaffolding, 
hoists,  stays,  ladders,  and  other  mechanical  coutrivanoes. 

[Ed.  Note. — For  other  cases,  see  Master  and  Servant,  Cent  Dig.  |  207; 
Dec.  Dig.  1 116.» 

For  other  definitions,  see  Words  and  Phrases,  Second  Series,  Me- 
chanical (Contrivance.] 

2.  Masteb  and  Sbbvant  (S  89*) — ^Injubieb  to  Sebvant — Bslation  of  Pas- 

ties. 

Where  a  laborer,  hired  to  go  to  work  about  two  hours  later,  was  In- 
vited into  a  buUdlng  in  the  course  of  construction  to  pick  out  the  tools 
which  he  would  use,  and  was  killed  by  an  unsafe  mechanical  contriv- 
ance, within  Labor  Law  (ConsoL  Laws,  c.  81)  f  18,  the  master  Is  liable 
for  bis  death. 

[Ed.  Note.— For  other  cases,  see  Master  and  Servant,  Cent  Dig.  {§  153- 
166;  Dec.  Dig.  |  89.*] 

Appeal  from  Trial  Term,  New  York  Ck)unty. 
Action  by  Catherine  M.  Fuller,  as  administratrix,  against  Mulcahy 
&  Gibson  and  the  George  A.  Fuller  Company.    From  a  judgment  of 
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dismissal,  and  from  an  order  denying  a  motion  for  a  new  trial,  plain- 
tiff appeals.    Judgment,  and  order  reversed. 

Argued  before  INGRAHAM,  P.  J.,  and  McLAUGHUN, 
LAUGHLIN,  SCOTT,  and  CLARKE,  JJ. 

Warren  Leslie,  of  New  York  City,  for  appellant. 
James  B.  Henney,  of  New  York  City,  for  respondents. 

SCOTT,  J.  Respondents,  as  subcontractors  for  the  George  A. 
Fuller  Company,  were  engaged  in  erecting  the  steelwork  of  a  building 
in  course  of  construction  in  the  city  of  New  York.  Plaintiff's  intes- 
tate was  a  steel  worker,  and  on  April  16,  1912,  he  was  engaged  as  a 
workman  by  one  Dilley,  who  was  foreman  or  superintendent  for  re- 
spondents. This  occurred  about  9  or  10  o'clock  in  the  forenoon,  and 
the  arrangement  was  that  plaintiff's  intestate  should  actually  go  to 
work  at  the  noon  hour.  Dilley,  the  superintendent,  invited  or  direct- 
ed the  deceased  to  go  into  the  building  to  select  the  tools  with  which 
he  was  to  work.  Along  the  front  of  the  building  Qver  the  sidewalk 
was  a  temporary  bridge  for  the  use  of  pedestrians.  From  the  bridge 
to  the  building  was  a  runway  or  temporary  bridge  for  the  use  of  the 
workmen  and  commonly  used  by  them.  This  consisted  of  two  planks 
loosely  laid,  one  end  on  the  bridge  over  the  sidewalk,  and  one  end  on 
a  steel  beam.  Dilley,  having  directed  the  deceased  to  follow  him  into 
the  building,  started  across  the  planks.  He  made  the  trip  safely,  and 
deceased  followed  him,  when  according  to  the  evidence,  which  for 
the  purposes  of  this  appeal  must  be  taken  as  true,  one  of  the  planks 
broke,  precipitating  deceased  into  an  excavation,  as  a  result  of 
which  he  died.  It  appeared  that  there  was  another  means  of  ingress 
to  the  building,  which  was  less  convenient.  The  means  used  by  de- 
ceased was  that  usually  employed  by  workmen,  and  also  that  indi- 
cated by  Dilley. 

The  questions  involved  in  the  appeal,  as  we  consider,  are  whether 
or  not  the  runway  or  bridge  was  a  mechanical  contrivance  within 
the  meaning  of  section  18  of  the  Labor  Law,  commonly  referred  to 
as  the  "Scaffold  Law,"  and  whether  or  not  the  deceased  was  en- 
titled to  the'  protection  of  that  statute.  Upon  the  first  question  it  is 
to  be  noted  that  the  section  is  not  confined  m  its  operation  to  scaffolds. 
The  obligation  which  the  section  referred  to  imposes  upon  the  em- 
ployer is  to  furnish  a  $afe,  suitable,  and  proper  "scaffolding,  hoists, 
stays,  ladders  and  other  mechanical  contrivances" — an  obligation 
which  is  absolute  and  cannot  be  delegated. 

[1  ]  We  think  it  clear  that  the  planks  furnished  as  a  way  or  bridge 
were  a  "mechanical  contrivance"  within  the  meaning  of  this  statute, 
for  it  has  been  held  that  the  provisions  of  the  statute  are  not  limited 
to  scaffolds  and  their  appurtenances,  but  extend  to  all  mechanical 
contrivances  used  in  the  course  of  the  work.  Muench  v.  Steel  Ma- 
sonry Contracting  Co.,  155  App.  Div.  409,  140  N.  Y.  Supp.  330.  The 
same  reason  which  impelled  the  Le^slature  to  place  so  rigid  a  re- 
sponsibility upon  employers  respectmg  scaffolds  would  equally  ap- 
ply to  a  runway  such  as  we  are  here  considering.  The  case  present- 
ed is  similar  in  some  respects  to  Bohnhoff  v.  Fischer,  210  N.  Y.  172, 
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104  N.  E.  130.  In  that  case  the  contrivance  which  failed  was  a  run- 
way consisting  of  a  horse  platform  or  scaffold,  from  which  planks 
were  laid  on  an  incline  to  the  roof  of  a  penthouse  and  also  to  the 
main  roof  of  the  building.  One  of  the  planks  slipped  while  the  plain- 
tiff was  using  the  runway.  The  court  assumed,  and  the  assimip- 
tion  was  necessary  for  the  decision  of  the  case,  that  this  runway  was  a 
mechanical  contrivance  within  the  meaning  of  the  Labor  Law. 

[2]  We  are  also  of  the  opinion  that  the  deceased  was  entitled  to 
the  protection  of  the  statute.  A  contract  of  employment  had  been 
made  between  him  and  the  respondents,  and  at  the  time  he  was  in- 
jured he  was  engaged,  under  the  direction  of  respondent's  foreman,  in 
making  the  necessary  preparation  for  actually  beginning  the  work. 
It  has  been  held  by  this  court  that  a  master  owes  a  duty  to  furnish  a 
safe  scaffold,  not  only  to  his  immediate  employes,  but  also  to  other 
persons  lawfully  using  the  same  who  may  be  injured  thereby.  Hus- 
ton V.  Dobson,  138  App.  Div.  810,  123  N.  Y.  Supp.  892.  Even  more 
clearly  does  he  owe  a  duty  to  one  with  whom  he  has  made  a  contract 
of  employment,  and  towards  whom  he  has  assumed  an  attitude  of  di- 
rection. A  preparation  for  work,  by  selecting  the  tools  to  work  with, 
is  certainly  a  part  of  the  service  of  employment. 

The  judgment  and  order  appealed  from  should  be  reversed,  and  a 
new  trial  granted,  with  costs  to  appellant  to  abide  the  event.  All 
concur. 


(164  App.  DlY.  458) 

FURLONG  V,  ROBEBTS  et  aL 

(Supreme  Court,  Appellate  Division,  Second  Department.   November  IS,  1014.) 

1.  Municipal  Cobpobations   (§  705*) — Nbolioent  Use  of  Stbeets — Pboxi- 

MATE  Cause. 

Where  a  beam  23  feet  long  and  10  Inches  square,  placed  in  a  street  to 
defend  the  supports  of  a  wooden  bridge  over  the  street,  was  pushed  a 
short  distance,  so  that  it  struck  plaintiff's  foot,  by  an  express  wagon  which 
was  driven  against  its  end,  and  which  did  not  merely  rub  against  the  side 
of  the  timber,  the  negligence  of  the  driver  of  the  express  wagon  was  a 
proximate  cause  of  the  accident. 

[Ed.  Note. — For  other  cases,  see  Municipal  Corporations,  Cent  Dig.  S| 
1615-1517;  Dec.  Dig.  g  705.*J 

2.  Municipal  Cobpobations  ({  705*) — OBarBucrioir  in  Stbbbtb — Liabilixt 

FOK  Injuries. 

If  drivers  using  care  could  not  avoid  striking  such  beam,  the  party 
which  placed  It  in  the  street  was  negligent  in  falling  to  anchor  it  so  that 
it  could  not  be  pushed ;  but,  if  a  careful  man  would  not  drive  against  it, 
such  party  was  not  required  to  so  lodge  it  that  it  could  not  be  pudxed 
along  by  a  wagon  wheel  negligently  driven  against  it. 

[Ed.  Note. — For  other  cases,  see  Municipal  Corporations,  Cent  Dig.  fi 
1515-1517 ;   Dec.  Dig.  §  705. •] 

Appeal  from  Trial  Term,  Kings  County. 

Action  by  Frank  Furlong  against  Duncan  I.  Roberts,  as  president 
of  the  United  States  Express  Company,  and  another.  From  a  judg- 
ment for  plaintiff,  and  orders  denying  a  new  trial,  defendants  appeal. 
Reversed,  and  new  trial  trial  granted. 
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Argued  before  JENKS,  P.  J.,  and  THOMAS,  CARR,  STAPLE- 
TON,  and  PUTNAM,  JJ. 

Frederick  J.  Curry,  for  appellant  Roberts. 

Warren  Bigelow,  of  New  York  City,  for  appellant  J.  H.  Drew  & 
Bro.,  Inc. 
Frederick  S.  Martyn,  of  Brookl)m,  for  respondent. 

THOMAS,  J.  The  defendant  Drew  laid  a  beam,  23  feet  long  and 
10  inches  square,  on  the  south  side  of  Pine  street,  in  the  city  of  New 
York,  to  defend  supports  of  a  wooden  bridge  over  the  street.  An  ex- 
press wagon,  returning  through  the  street,  collided  with  the  end  of  the 
timber  and  pushed  it  along,  so  that  it  hit  the  foot  of  the  plaintiff,  who 
was  standing  a  short  distance  to  the  eastward  of  it.  The  plaintiff  has 
recovered  for  his  injuries  against  Drew,  who  placed  the  timber,  and 
the  express  company. 

[  1 J  The  evidence  shows  beyond  question  that  the  driver  negligently 
drove  against  the  end  of  the  timber  and  shoved  it  along  several  feet, 
although  it  weighed  some  800  pounds.  But  the  contention  is  that  the 
collision  was  not  the  proximate  cause  of  the  accident,  but  rather  the 
failure  of  the  defendant  Drew  to  fasten  the  stick  so  that  it  could  not 
be  driven  by  such  contact.  There  was  some  impairment  of  the  use 
of  the  street  by  reason  of  the  bridge,  but  a  nuisance  is  not  charged. 
The  situation  suggested  to  the  driver  the  necessity  of  increased  vigi- 
lance, but  his  conduct  in  driving  against  a  timber  10  inches  square, 
where,  as  he  says,  on  account  of  an  obstructing  team  there  was  not 
room  to  pass,  indicated  to  the  jury  culpable  absence  of  requisite  care. 
The  wagon  drove  the  timber  against  the  plaintiff,  and  so  became  a 
direct  cause.  True,  if  the  timber  had  been  fixed  solidly,  the  negligent 
blow  of  the  wheel  against  it  would  not  have  disturbed  it.  But  Drew 
did  not  owe  the  express  company  the  duty  of  so  fastening  the  timber 
that  its  negligently  colliding  wagon  could  not  dislocate  it.  The  duty 
of  the  driver  was  to  use  proper  care  to  avoid  it.  The  stick  stretched 
for  23  feet  along  the  curb  and  whatever  other  timbering  was  adjacent 
to  it.  It  warned  the  driver  to  keep  off,  and  physically  kept  the  hubs  of 
the  wheel  away  from  the  supports  of  the  bridge,  and  when  the  wagon 
pushed  it  against  the  plaintiff  the  act  was  as  proximate  and  wrongful 
as  if  the  wheel  had  made  direct  contact  with  the  man,  provided  in 
ordinary  prudence  the  disturbance  of  the  thnber  to  such  an  extent 
would  be  anticipated.  It  should  be  considered  that  the  wagon  did 
not  merely  rub  against  the  side  of  the  timber,  so  that  it  would  act  to 
fend  and  divert  it,  but  that  it  was  driven  into  the  end,  as  if  to  mount 
it.  So  far  as  known,  if  the  timber  had  been  required  to  act  as  a  buffer 
between  the  wagon  and  the  supports,  it  would  not  have  been  disturbed 
by  an  oblique  or  slanting  blow.  Indeed,  for  that  purpose  it  was  placed 
there,  and  it  should  have  been  so  fixed  as  to  meet  such  use.  A  driver 
might  well  conclude,  in  making  his  way  through  a  restricted  way,  that 
rubbing  even  roughly  against  a  fending  timber  would  not  dislodge  it, 
and  that  such  happening  was  prevented  by  the  weight  of  the  timber 
or  fastenings.  But  the  conviction  would  not  so  easily  obtain  that  he 
could,  without  injury,  bluntly  hit  the  head  of  the  timber,  and  convey 
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directly  to  it  such  impelling  force  as  the  momentum  of  his  wagon  would 
impart.  In  my  judgment,  the  wagon  driven  against  the  end  of  the 
timber,  and  that  in  turn  against  the  plaintiflE,  was  a  proximate  cause 
of  the  accident. 

[2]  Was  it  the  sole  proximate  cause,  or  was  the  failure  to  lodge  the 
timber  a  proximate  cause?  It  is  not  proven  that  it  was  negligent  to 
leave  the  timber  weighing  800  pounds  unfastened,  so  far  as  the  pur- 
pose of  it  was  to  act  as  a  guard.  If  the  contact  of  teams  with  its 
side  would,  in  the  minds  of  prudent  men  skilled  on  the  subject,  re- 
quire that  for  its  proper  purpose  it  should  be  held  down  by  something 
besides  its  weight,  then  the  jury  should  decide  whether  the  omission 
was  negligent.  But  in  the  case  at  bar  the  express  wagon  subjected 
the  timber  to  a  force  abnormal  to  the  expected  use,  to  a  strain  that  it 
was  not  intended  to  withstand.  So  the  question  is  brought  to  this: 
Did  Drew  owe  to  people  using  the  street  the  duty  of  so  lodging  the 
timber  that  it  could  not  be  driven  along  by  a  wagon  wheel  negligently 
striking  against  its  end?  The  bare  end  of  the  timber  occupied  10 
square  inches  of  the  street.  The  street  was  darkened  by  the  bridge, 
the  side  timbers,  and  the  fence  at  the  north  curb.  The  timber  did 
not  begin  at  Broadway,  but  was  interior,  and  something  that  inter- 
rupted the  curb  line.  It  was  an  obstruction  that  would  come  with  some 
surprise  to  the  driver,  and  thereby  make  unexpected  and  unusual  de- 
mand upon  his  caution  and  skill.  If,  under  such  conditions,  drivers  us- 
ing care  would  be  subject  to  collision  with  it,  I  think  that  a  jury  could 
find  Drew  negligent  in  leaving  it  so  that  it  might  be  dislocated.  Should 
Drew  have  considered  that  teamsters  would  negligently  drive  against 
it,  and  have  warded  off  the  effect  of  their  negligence  by  some  warning, 
or  by  anchoring  the  stick?  This  is  no  more  than  to  say  that  Drew  was 
not  negligent  in  leaving  the  end  of  the  log  unguarded  or  unanchored, 
provided  teamsters,  in  the  exercise  of  due  care,  would  not  run  against 
the  end  of  it.  Drew  had  a  right  to  conceive  that  drivers  would  see 
what  was  discoverable  in  the  exercise  of  due  care.  In  the  present  case 
the  jury  has  found  that  the  driver  was  not  in  the  exercise  of  such 
care.  Indeed,  the  evidence  clearly  warrants  the  finding.  But  the  find- 
ing that  Drew  was  negligent  is  inconsistent  with  the  finding  that  the 
express  company  was  negligent.  If  the  driver  in  the  exercise  of  due 
care  would  not  avoid  the  log,  then  Drew  negligently  left  it  there  un- 
guarded and  unfastened;  but  if  under  the  circumstances  a  careful 
man  would  not  drive  against  it.  Drew  was  not  required  to  consider  that 
the  timber  was  subject  to  such  collision.  He  could  anticipate  that 
drivers  would  do  their  duty,  and  that  it  was  not  necessary  to  guard 
against  a  wrongful  act. 

The  judgment  as  to  Drew  should  be  reversed,  and,  as  the  view  here 
expressed  was  not  stated  to  the  jury,  the  judgment  and  order  as  to  the 
express  company  should  also  be  reversed,  and  a  new  trial  granted  as 
to  both  defendants;  costs  to  abide  the  event    All  concur. 
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BRICSON  T.  BRADLEY  CONTRACTING  CO. 
(Supreme  Court,  Trial  Term,  New  Tork  County.    November  26,  1914.) 

1.  Masteb  akd  Skbvakt  (i  116*)— Dsath  of  Sbbvart— "Scaffold"— Labob 

Law. 

PlaintUTa  intestate,  a  carpenter,  while  cutting  a  hole  In  the  side  of  a 
lumber  chute  used  to  carry  concrete  from  the  street  Into  the  subway, 
stood  on  a  water  pipe  supported  by  a  trestle.  The  pipe  was  part  of  the 
city's  water  system,  and  the  trestle  was  a  temporary  support,  which  had 
been  erected  for  it  prior  to  its  removal  to  Its  proper  place  under  the  side- 
walk when  the  subway  was  finished.  Beams  lay  alongside  the  pipe,  so 
that  it  rested  on  a  24-tnch  platform.  On  the  Inside  of  the  subway,  the 
platform  extended  about  6  Inches  beyond  the  pipe,  and  deceased  was 
standing  with  one  foot  on  this  edge  of  the  beam  and  the  other  foot  ou 
top  of  the  pipe.  After  finishing  his  work,  he  started  to  walk  along  the 
pipe  to  another  place,  when  be  fell  and  was  killed.  Neither  the  pipe  nor 
the  platform  broke,  and  there  was  no  evidence  that  the  pipe  was  sup- 
ply. Held,  that  the  pipe  was  not  a  "scaffold"  furnished  or  erected  by 
the  defendant  contractor,  within  Labor  Law  (Oonsol.  Laws,  c.  31)  S  IS 
(1),  providing  that  a  person  employing  another  to  perform  labor  of  any 
kind  In  the  erection  of  a  structure  shall  not  furnish  or  erect  scaffolding 
which  is  unsafe,  etc. ;  the  word  "scaffold,"  as  so  used,  meaning  a  tem- 
porary structure  of  timber,  boards,  etc.,  to  support  workmen  and  ma- 
terials. 

[Ed.  Note. — ^Eor  other  cases,  see  Master  and  Servant,  Cent  Dig.  §  207; 
Dec.  Dig.  S  116.* 

For  other  definitions,  see  Words  and  Phrases,  Second  Series,  Scaffold.] 

2.  Master  and  Sebvart  ({  233*) — Death  of  Sebvant — Safe  Place  to  Wobk. 

Since  the  conditions  under  which  deceased  was  working  were  constantly 
changing,  and  he  chose  his  own  place  to  work  and  the  particular  place 
In  question,  the  pipe  being  in  -a  mere  temporary  location,  while  work  was 
going  on  about  it,  and  Its  position  was  changed  as  the  exigencies  of  the 
work  required,  the  doctrine  of  "safe  place"  did  not  apply. 

[Ed.  Note. — For  other  cases,  see  Master  and  Servant,  Cent  Dig.  H  681, 
684-686,  701-742 ;  Dec.  Dig.  {  233.*] 

8.  Masteb  and  Servant  (§  281*) — Death  of  Sebvant — Contbibutobt  Neou- 

GENCB. 

Where  plaintiff's  Intestate,  a  carpenter,  being  directed  to  cut  a  hole  in 
the  side  of  a  lumber  chute  used  to  carry  concrete  into  the  subway,  took 
a  position  on  a  dty  water  pipe  temporarily  supported  by  a  trestle,  and 
after  finishing  his  work  started  to  leave  the  place,  when  he  fell  from  the 
pipe  and  was  killed,  such  facts  were  insufficient  to  raise  an  inference  that 
deceased  was  free  from  contributory  negligence. 

[Ed.  Note. — For  other  cases,  see  Master  and  Servant,  Cent.  Dig.  {§  9ST- 
996;  Dec.  Dig.  §281.*] 

Action  by  one  Ericson  against  the  Bradley  Contracting  Company. 
On  motion  for  new  trial  after  a  verdict  directed  for  defendant.  De- 
nied. 

Henry  Leon  Slobodin,  of  New  York  City,  for  plaintiff. 
Frederick  L.  C.  Keating,  of  New  York  City,  for  defendant. 

GOFF,  J.  Plaintiff's  intestate,  a  carpenter,  was  engaged  in  cutting 
a  hole  in  the  side  of  a  lumber  chute  which  carried  concrete  from  the 
street  into  the  subway.    He  was  standing  on  a  water  pipe  12  inches 

•For  otber  casee  sm  lame  topic  &  {  bvusks  la  Dec.  A  Am.  Digs.  1907  to  date,  &  Rsp'r  Indeza* 
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in  diameter  and  about  18  feet  above  the  bottom  of  the  subway.  The 
testimony  as  to  the  details  of  the  "place"  is  not  very  clear,  but  it  ap- 
pears that  this  pipe  was  supported  by  joists,  making  what  was  called 
a  "trestle,"  that  the  pipe  was  a  city  water  pipe,  that  the  "trestle"  was 
merely  a  temporary  support  for  the  pipe,  and  that  when  the  work 
should  be  completed  the  pipe  would  be  taken  back  and  put  in  its  proper 
place  under  the  sidewalk.  The  plaintiff's  witnesses  admitted  that  the 
plaintiff's  intestate  and  his  fellow  workmen  did  not  build  temporary 
scaffolds  when  there  was  something  else  to  stand  on  for  the  time  be- 
ing, that  the  workmen  tliemselves  from  their  experience  made  the 
places  to  stand  on  and  chose  them,  that  the  deceased's  work  was  chang- 
ing all  the  time,  that  he  kept  making  the  place  to  work,  and  that  the 
place  was  choked  full  of  timbers.  Beams  lay  alongside  of  the  pipe,  so 
that  tlie  pipe  rested  on  a  24-inch  platform.  On  the  inside  of  the  sub- 
way this  platform  extended  about  6  inches  beyond  the  pipe,  and  the 
deceased  was  standing  with  one  foot  on  this  edge  of  the  beam  and  the 
other  foot  on  top  of  the  pipe. 

There  is  no  exact  testimony  as  to  the  details  of  the  "place,"  since 
the  plaintiff's  chief  witness  testified,  in  regard  to  his  knowledge  of  the 
measurements  of  the  "place,"  "Some  of  the  people  told  me."  The 
deceased  had  tools  in  his  hand,  a  saw,  an  ax,  and  probably  a  hammer. 
"He  turned.  The  work  had  ceased.  He  was  going  away  to  another 
place."  He  started  to  go  along  the  pipe,  fell,  and  was  killed.  Neither 
the  pipe  nor  the  platform  broke.  There  is  no  testimony  that  the  pipe 
was  slippery.  Has  the  plaintiff  made  out  a  cause  of  action  (1)  under 
section  18  of  the  Labor  Law,  or  (2)  under  the  common  law  as  to  a 
safe  place  in  which  to  work  ? 

[1]   1.  Section  18  of  the  Labor  Law  reads: 

"A  periion  employing  »  •  •  another  to  perform  labor  of  any  bind  In  the 
erection  •••ofa***  structure  shall  not  furnish  or  erect  •  »  • 
for  the  performance  of  such  labor  scaffolding  •  •  •  which  are  [is]  un- 
safe," etc. 

Even  assuming  the  subway  to  be  a  "structure,"  there  is  no  evidence 
to  show  that  the  pipe  upon  which  deceased  stood  was  a  "scaffold,"  nor 
that  it  had  been  furnished  or  erected  by  the  defendant.  In  common 
understanding  the  word  "scaffold"  means  "a  temporary  structure  of 
timber,  boards,  etc.,  for  various  purposes,  as  for  supporting  workmen 
and  materials  in  building."  Caddy  v.  Interborough  R.  T.  Co.,  195 
N.  Y.  415,  88  N.  E.  747,  30  L.  R.  A.  (N.  S.)  30.  This  is  not  alone 
the  definition  of  the  lexicographer,  but  the  judicial  construction  of 
the  meaning  of  the  word  as  used  in  the  statute.  Emphasizing  this  con- 
struction is  the  language  used  in  Wright  v.  Smith,  152  App.  Div.  476, 
137  N.  Y.  Supp.  264,  that  "the  scaffold  contemplated  by  the  statute 
is  something  erected."  This  "something  erected"  cannot  be  construed 
as  including  anything  that  may  be  seized  on  or  utilized  by  a  workman 
for  his  convenience  to  meet  the  requirements  of  changing  locations  or 
conditions.  A  temporary  resting  place  for  footing  or  support  is  inci- 
dental to  the  performance  of  the  work,  and  to  Call  such  jplace  a  "scaf- 
fold" is  a  wrench,  not  only  of  the  language,  but  of  the  intent,  of  the 
Legislature.    This  intent  was  most  liberally  recognized  by  the  Court  of 
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Appeals  in  Quigley  v.  Thatcher,  207  N.  Y.  66,  100  N.  E.  596,  when  it 
said : 

"Tbia  statute  Is  one  for  the  protection  of  workmen  from  Injnry,  and  un- 
donbtedly  Is  to  be  construed  as  liberally  as  may  be  for  the  accomplishment  of 
the  purpose  tor  which  It  was    •    •    •    framed." 

Under  this  interpretation,"  while  admitting  that  were  the  Labor  Law 
to  be  strictly  construed  the  employe  of  a  subcontractor  could  not  re- 
cover from  a  contractor,  yet  under  certain  circumstances  the  contractor 
might  be  held  liable  to  such  employe  for  the  insecurity  of  a  "scaffold." 
When  the  Legislature  used  the  word  "scaffold,"  it  used  a  word  of  defi- 
nite meaning  and  one  susceptible  of  precise  application ;  and  to  inject 
into  that  meaning  what  was  neither  expressed  nor  intended  would  be 
judicial  legislation,  and  not  interpretation.  To  broaden  the  scope  of 
the  reasoning  in  the  Quigley  Case  is  for  the  Legislature,  and  when  the 
language  used  in  the  statute  is  plain  and  unambiguous  there  is  nothing 
to  interpret.  It  is  not  for  this  court  to  say  that,  when  the  Legislature 
required  safe  scaffolding  to  be  furnished,  it  meant  anything  wider  or 
narrower  in  scope  than  its  plain  expression. 

[2, 3]  2.  The  doctrine  of  a  safe  place  to  work  does  not  apply  to  this 
case.  The  pipe  was  in  a  temporary  location  while  the  work  was  going 
on  about  it,  and  its  position  was  changed  as  the  exigencies  of  the  work 
required.  The  pipe  had  nothing  whatever  to  do  with  the  construction 
work.  There  is  no  evidence  that  the  deceased  was  ordered  by  any  one 
to  go  upon  this  pipe,  so  that  section  200  of  the  Labor  Law  is  inap- 
plicable. All  of  plaintiff's  witnesses  agreed  that  the  conditions  where 
deceased  was  working  were  constantly  changing;  that  the  deceased 
chose  his  own  place  to  work  and  the  particular  place  ih  this  case. 
Furthermore,  viewing  the  case  as  an  action  at  common  law,  there  is 
an  entire  absence  of  testimony  showing  the  deceased's  freedom  from 
contributory  negligence.  To  have  submitted  the  ca§,e  to  the  jury  would 
have  invited  speculation,  conjecture,  and  surmise. 

On  the  whole  case,  as  stated  on  the  granting  of  the  motion  to  dismiss 
the  complaint,  I  am  of  the  opinion  that  there  was  no  question  for  the 
jury  to  pass  upon.    I  therefore  deny  the  motion  for  a  new  trial. 


(88  Misc.  Rep.  14) 

SCHWEGLEB  REALTY  CO.  v.  AUDUBON  NAT.  BANK. 

(Supreme  Court,  Appellate  Term,  First  Department    December  4,  1914.) 

1.  Landlord  awd  Tenant  (J  160*) — Covenants— Suerbnder  in  Good  Con- 
dition. 

Coder  a  lease  carenanting  that  the  tenant  should  take  good  care  of  the 
premises,  and  make  no  alteration  without  the  written  consent  of  the  les- 
sor, and  deliver  the  premises  in  good  condition,  the  tenant,  even  though 
permission  was  given  to  make  alterations,  was  bound  to  surrender  the 
premises  in  as  good  condition  as  they  were  at  the  commencement  of  the 
term. 

[Ed.  Note. — For  other  cases,  see  Landlord  and  Tenant,  (3ent  Dig.  11 
612-626;   Dec.  Dig.  $  IQO.*] 

*For  other  casw  see  same  topic  ft  I  nvmbbb  In  Dec.  A  Am.  Digs.  tt07  to  dmte,  A  Rap'r  Indexes 
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2.  Landlobd  and  Tenant  (§  152*) — ^Axtkbaiion — Liabeutt. 

Under  such  lease  the  acts  of  the  tenant  In  taking  out  fixtures,  etc.,  leav- 
ing window  glass  and  heavy  bars  over  the  windows  broken,  the  floor  re- 
placed by  a  tile  floor  and  the  natural  finish  quarter  oak  partly  covered 
with  red  stain,  was  an  "alteration,"  In  breach  of  the  covenant 

[Ed.  Note. — For  other  cases,  see  Jjandlord  and  Tenant,  Cent  Dig.  H  152, 
538-543,  545-649,  551-557 ;  Dec.  Dig.  {  152.*] 

3.  Landlord  and  Tenant  (8  IflO*) — Covenants — Subbendkb  m  Good  Con- 

dition. 

Such  condition  of  the  premises  was  a  breach  of  the  covenant  to  sar- 
reuder  in  good  condition,  entitling  the  lessor  to  a  recovery. 

(Ed.  Note. — For  other  cases,  see  Landlord  and  Tenant,  Cent  Dig.  if 
612-626;  Dec.  Dig.  S  160.*] 

4.  Fixtures  (8  32*) — Removal — ^Landlobd  and  Tenant. 

Where  a  tenant  removes  domestic  or  trade  fixtures,  he  must  do  so  with 
as  little  Injury  as  possible,  and  where  the  Injury  la  more  than  Insig- 
nificant must  replace  and  restore  the  premises  to  their  original  condition. 

[Ed.  Note.— For  other  cases,  see  Fixtures,  Cent  Dig.  Si  63,  66;  Dec. 
Dig.  8  32.*] 

Appeal  from  Municipal  Court,  Borough  of  Manhattan,  Seventh  Dis- 
trict. 

Action  by  the  Schwegler  Realty  Company  against  the  Audubon  Na- 
tional Bank.  From  a  judgment  for  defendant  after  trial  without  a 
jury,  plaintiff  appeals.    Reversed,  and  new  trial  ordered. 

Argued  October  term,  1914,  before  SEABURY,  BIJUR,  and  CO- 
HALAN,  JJ. 

Joseph  Day  Lee,  of  New  York  City,  for  appellant. 

Peter  Condon,  of  New  York  City  (Augustus  L.  Richards,  of  New 
York  City,  of  counsel),  for  respondent. 

COHALAN,  J.  This  is  an  action  to  recover  damages  for  the  al- 
leged failure  of  the  defendant  to  surrender  certain  leased  premises 
in  good  condition.  The  premises,  under  a  written  agreement,  were 
leased  in  1909  for  two  years,  and  they  were  to  be  used  as  a  banking 
office.  In  June,  1911,  a  second  lease  was  made,  extending  the  term 
for  two  years  and  three  months  from  the  1st  day  of  October,  1911. 
In  both  leases  there  is  contained  the  following  covenant: 

'^hat  the  tenant  shall  take  good  care  of  the  premises,  and  that  no  altera- 
tions are  to  be  made  on  same  without  the  written  consent  of  the  party  of  the 
first  part,  and  at  the  end  or  other  expiration  of  the  term  shall  deliver  up  the 
demised  premises  In  good  order  or  condition,  damages  by  the  elements  ex- 
cepted." 

[1]  It  is  upon  the  breach  of  this  covenant  that  the  action  is  based. 
The  court  below  found  that  the  lessor  had  consented  to  the  making 
of  the  alterations  and  the  installation  of  certain  fixtures,  and  there- 
upon decided  that  under  neither  lease  was  the  plaintiff  entitled  to 
recover  damages  on  the  surrender  of  the  premises.  But  even  though 
permission  was  given  to  the  defendant  to  make  the  changes  in  the 
beginning,  nevertheless  the  defendant  was  bound  to  surrender  the 
premises  in  as  good  condition  as  they  were  at  the  commencement  of- 
the  term.     Scott  v.  Haverstraw  Clay  Co.,  135  N.  Y.  141,  31  N.  E. 
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1102;  Lazarus  v.  Ludwig,  45  App.  Div.  486,  61  N.  Y.  Supp.  365; 
McGregor  v.  Board  of  Education,  107  N.  Y.  511,  14  N.  E.  420. 

[2, 3]  There  was  evidence  in  the  case  that  the  premises  were  re- 
turned with  walls  and  ceilings  broken,  with  window  boxes  and  radi- 
ators removed,  with  heavy  bars  over  the  windows  and  window  ledges 
broken,  with  natural  finish  quartered  oak  trim  partly  covered  with 
red  stain,  with  a  large  window  glass  broken,  and  with  the  floor  re- 
placed by  an  irregular  shaped  tile  floor.  Defendant  contends  by  the 
making  of  the  second  lease  the  landlord  waived  any  breach  of  the 
covenant  to  surrender  the  premises  in  good  order  or  condition,  as  pro- 
vided for  in  the  first  lease;  that  its  obligation  at  the  end  of  the 
second  lease  was  to  surrender  the  premises  in  the  same  condition 
that  they  were  in  at  the  beginning  of  the  second  term,  less  the  fix- 
tures. Whatever  the  tenant's  right  was  with  respect  to  the  removal 
of  the  fixtures  during  the  first  lease,  it  is  plain  that,  although  it 
agreed  in  the  second  lease  not  to  make  any  alterations  in  the  prem- 
ises and  to  return  them  in  good  condition,  it  breached  both  of  these 
covenants.  It  cannot  be  said  that  the  taking  opt  of  the  fixtures, 
partitions,  paneling,  and  other  changes  was  not  an  alteration,  and 
the  damaged  condition  of  the  premises  indicates  that  they  were  not 
surrendered  in  good  condition.  It  follows  that,  so  far  as  the  sec- 
ond lease  is  considered  under  the  circumstances  of  this  case,  the 
plaintiff  was  not  precluded  from  a  recovery.  In  all  cases  where  the 
defendant  removes  domestic  or  trade  fixtures,  he  must  do  so  with  as 
little  injury  as  possible,  and  where  the  injury  done  is  more  than  in- 
significant, he  must  repair  and  restore  the  premises  to  their  original 
condition.    Underbill  on  Landlord  and  Tenant,  p.  1257. 

The  judgment  is  reversed,  and  new  trial  ordered,  costs  to  the  ap- 
pellant to  abide  the  event.    All  concur. 


a64  App.  Dlv.  718) 

EARJLE  T.  EARLB. 

<8npreme  Court,  Appellate  Division,  Second  Department    November  18, 1914.) 

1.  DivoBCE  ($  303*) — ^Dkcbeb — Ccbtodt  or  Children — Modification. 

Where  a  divorce  decree  awarded  an  Infant  child  to  the  mother  and  con- 
firmed her  voluntary  agreement  to  maintain  It,  she  could  not  be  relieved 
of  her  obUgatlon,  except  on  evidence  of  present  inability  to  support  the 
cbUd. 

[Ed.  Note. — For  other  cases,  see  Divorce,  Cent  Dig.  ||  793-795;   Dec. 
Dig.  i  303.*] 
S.  Divorce  (J  303*) — Decree — Custody  op  Children — Modification. 

The  question  of  the  ability  of  a  mother,  to  whom  her  Infant  child  was 
awarded  by  a  divorce  decree  confirming  her  obligation  to  maintain  the 
diild,  in  determining  tbe  question  of  modification  of  the  decree,  so  as  to 
relieve  her  of  her  obligation,  cannot  be  determined  by  comparison  of  her 
Income  with  her  expenditures,  or  the  present  state  of  her  finances  due  to 
her  expenditures,  but  by  comparison  with  her  Income  with  expenditures 
necessary  and  proper  under  the  circumstances. 

[Ed.  Note. — For  other  cases,  see  Divorce,  Cent  Dig.  SJ  7^-793;  Dec. 
Dig,  i  303.*] 
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3.  Divorce  (§  303*) — Decbee — Custody  of  Qhiloren — ^MooiFiCAnon. 

'V\Tiere  a  divorced  wife,  who  had  been  remarried,  sought  to  be  relieved 
of  the  obligation  to  maintain  an  infant  child,  awarded  to  her  by  the  di- 
vorce decree  confirming  her  voluntary  agreement  to  maintain  the  child, 
on  the  ground  of  her  inability  to  maintain  the  child,  a  full  inquiry  into 
the  financial  ability  of  the  second  husband  to  support  the  wife  must  be 
allowed,  because  germane  to  the  question  of  her  ability  to  apply  her  sep- 
arate income  to  the  maintenance  of  the  child. 

fEd.  Note.— For  other  cases,  see  Divorce,  Cent  Dig.  fS  793-795;  Dec 
Dig.  i  303.*] 

Appeal  from  Special  Term,  Kings  County. 

Action  by  Helen  Hicks  Earle  (now  Bertie)  against  Chades  Earle. 
From  a  judgment,  as  amended  by  an  order,  for  plaintiff,  defendant 
appeals.    Conditionally  affirmed. 

Argued  before  JENKS,  P.  J.,  and  THOMAS,  CARR,  STAPLE- 
TON,  and  PUTNAM,  JJ. 

Carlisle  Norwood,  of  New  York  City,  for  appellant, 
Frank  Trenholm,  of  New  York  City,  for  respondent 

JENKS,  P.  J.  [1]  In  view  of  our  former  judgment  (158  App.  Div. 
552,  143  N.  Y.  Supp.  841),  the  plaintiff  should  not  be  relieved  of  her 
obligation,  voluntarily  assumed  and  confirmed  by  the  decree  of  the 
court,  unless  she  presented  evidence  of  her  present  inability.  The  tes- 
timony taken  before  the  referee  does  not  establish  to  our  satisfaction 
that  the  financial  circumstances  of  the  plaintiff  have  changed  so  ma- 
terially since  the  decree  as  to  justify  the  relief  afforded  to  her.  It  is 
but  natural,  in  a  desire  to  prevail  and  to  cast  a  burden  upon  the  de- 
fendant, that  the  plaintiff  would  make  the  worst  of  every  circum- 
stance.. 

[2]  The  question  of  her  ability  is  not  to  be  determined  by  compar- 
ison of  her  income  with  her  expenditures,  or  the  present  state  of  her 
finances  due  to  such  expenditures,  but  by  comparison  of  her  income 
with  what  expenditures  are  necessary  and  proper  under  her  circum- 
stances. Her  income  is  practically  assured,  and  upon  the  death  of  her 
aged  mother  she  is  certain  to  receive  a  material  increase  thereof.  It 
is  quite  true  that  her  income  has  been  increased  by  a  regular  allow- 
ance from  her  mother,  which  is  a  bounty;  but  it  is  hardly  credible 
that  such  allowance  would  be  withdrawn  arbitrarily,  and  there  is  no 
suggestion  why  it  need  be.  I  can  credit  that  plaintiff's  mother  would 
prefer  to  have  the  defendant  support  the  child ;  but  that  is  no  reason 
why  a  woman  82  years  old,  in  receipt  of  a  stated  income,  should  arbi- 
trarily henceforth  withhold  an  allowance  heretofore  regularly  made  to 
her  own  daughter.  When  the  plaintiff  assumed  this  maintenance  of 
her  child,  she  was  unmarried  and  dependent  upon  her  income.  Since 
that  time  she,  has  remarried.  As  the  husband  is  obligated  to  support 
the  wife,  and  as  in  this  case  no  reason  appears  why  this  husband  can- 
not, naturally  this  plaintiff,  in  so  far  as  she  is  relieved' from  resort 
to  her  own  income  for  her  own  support,  would  have  more  of  that  in- 
come to  maintain  this  child.  If,  contrary  to  the  normal,  this  wife 
supports  the  husband,  and  thus  has  an  additional  burden,  then  certain- 
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ly,  in  the  absence  of  all  proof  of  his  inability  to  support  his  wife,  there 
is  no  reason  why  the  wife  should  be  relieved  from  such  maintenance 
of  her  child  even  to  a  degree. 

[3]  The  second  husband  was  called  as  a  witness,  and  although  he 
did  testify  to  his  contribution  to  the  household  expenses,  the  learned 
referee  did  not  permit  full  inquiry  into  his  financial  ability  to  support 
his  wife.  It  seems  to  us  that  such  inquiry  was  germane  to  the  ques- 
tion of  the  ability  of  the  plaintiff  to  apply  her  separate  income  to  the 
maintenance  of  the  child.  It  is  a  pity  that  the  keep  of  this  young 
girl  should  be  the  subject  of  such  bitter  and  protracted  litigation.  Her 
welfare  is  the  paramount  consideration  of  the  courts,  and  should  be 
that  of  both  of  her  parents,  even  though  no  longer  man  and  wife. 
If  the  needs  of  this  young  girl,  fast  growing  into  womanhood,  were 
no  greater  than  those  of  the  young  child  at  the  time  of  the  decree, 
then  I  should  hesitate  to  give  the  advice  that  follows.  But  in  consid- 
eration of  the  natural  increase  of  her  expettses  and  the  undoubted 
financial  ability  of  the  defendant,  I  advise  that  the  judgment  be  modi- 
fied, so  as  to  require  the  defendant  to  pay  $325  a  year,  instead  of  $750, 
for  maintenance,  provided  the  child  remain  in  the  household  of  her 
mother;  but.  provided  the  child  consent  to  be  placed  in  a  proper 
boarding  school,  I  think  that  the  decree  should  be  aiHrmed,  so  that  the 
defendant  should  pay  $750  per  annum  towards  her  maintenance  there- 
in. If  the  plaintiff  does  not  consent  to  this  modification,  then  I  advise 
that  the  order  be  reversed,  without  costs,  and  a  new  hearing  be  grant- 
ed. If  the  parties  cannot  agree  upon  the  boarding  school,  the  Special 
Term  is  empowered  to  designate  one.  Settle  the  order  before  the 
Presiding  Justice.    All  concur. 


(164  App.  DIv.  791) 

CITY  OF  NEWBUEGH  v.  DICKEY,  City  Treasurer. 

(Supreme  GoorC,  Appellate  Division,  Second  Department    November  13, 1914.) 

1.  DKFoarrABiKs  (§  6*) — Dbposits  or  Ptjblio  Moneys — ^Dxsionatioit  of  D«- 

POBITABHCS STATUTOBT   PbOVISIONS. 

The  power  of  the  council  of  a  city  to  select  a  depositary  of  the  funds 
of  a  dty  need  not  be  expressly  conferred,  but  It  Is  sufficient  if  It  can 
necessarily  or  fairly  be  Implied  from  powers  expressly  granted. 

[Ed.  Note. — For  other  cases,  see  Depositaries,  Cent.  Dig.  {  20;  Dec 
Dig.  i  6.»] 

2.  Depositabies   (S  6*) — Deposits  or  Public  Mohkts  —  Desionation  of 

DEPOSTFABIES  STATUTOBT   PbOVISIONS  "MANAGE"   —  "FINANCES"  

"(30NTB0L." 

fhe  Newburgh  city  charter  vests  Ln  the  council  the  legislative  powet  of 
the  city,  and  declares  that  the  council  shall  have  the  management  and 
control  of  the  finances  of  the  city,  and  shall  have  the  power  to  do  all 
acts  necessary  to  carry  into  effect  any  general  power  and  necessary  for 
the  good  government,  order,'  and  protection  of  persons  and  property. 
Held,  that  it  Implied^  confers  on  the  council  the  power  to  designate  a 
depositary  of  public  funds,  for  the  word  "finances"  means  monetary  af- 
fairs, pecuniary  resources,  funds  on  hand  or  coming  in,  revenue,  income, 
funds  in  a  treasury  or  accruing  to  it,  and  the  word  "manage,"  being  some- 
what synonymous  to  the  word  "control,"  means  to  direct,  control,  govern, 
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admlulster,  or  oversee   (dtlng  Words  and  Phrases,  Bfanage;    see,  also. 
Control). 

[Ed.  Note. — For  other  cases,  see  Depositaries,  Cent.  Dig.  f  20;  .Dec 
Dig.  i  6.«] 

8.  Dkpositabies  (8  6*) — Deposits  of  Pubuo  Monkts — ^DssiONATion  o»  De- 

POSITABIES StATUTOBY  PbOTISIONS. 

The  Newburgh  city  charter,  requiring  the  dty  treasurer  to  receive  all 
money  of  the  dty,  and  all  money  raised  by  authority  of  the  board  of 
supervisors  of  the  county,  and  to  keep  an  account  of  receipts  and  expendi- 
tures as  the  dty  coundl  shall  direct,  does  not  confer  on  the  dty  treasurer 
the  power  to  seled  a  depositary  of  public  funds,  though  the  charter  also 
provides  that  all  money  shall  be  dravrn  from  the  treasury  In  pursuance 
of  the  order  of  the  council  by  warrants  signed  by  the  mayor  and  clerk. 

[Ed.  Note. — For  other  cases,  see  Depositaries,  Cent  Dig.  |  20;  Dec. 
Dig.  §  6.*] 

4.  Defositabies  ({  6*) — ^Deposits  or  Public  Moneys — Desioitatior  or  De- 

POSITABIES — STATOTOBY  PROVISIONS. 

A  dty  treasurer,  though  required  to  give  a  bond  conditioned  on  his 
faithfully  discharging  the  duties  of  his  office  and  paying  over  all  money  re- 
ceived by  him,  has  no  authority  to  select  a  depositary  of  public  funds,  and 
neither  the  bond  nor  the  general  rule  of  law  extends  his  liability  to  money 
held  by  a  depositary  designated  by  the  council  of  the  dty  In  accordance 
with  the  charter. 

[Ed.  Note. — ^For  other  cases,  see  Depositaries,  Cent  Dig.  f  20;  Dec 
Dig.  §  6.*] 

Submission  of  controversy  on  agreed  statement  of  facts,  pursuant 
to  Code  Civ.  Proc.  §§  1279-1281,  between  the  City  of  Newburgh  and 
James  N.  Dickey,  as  Treasurer  of  that  city.    Judgment  for  plaintiflE. 

Argued  before  JENKS,  P.  J.,  and  BURR,  THOMAS,  RICH,  and 
STAPLETON,  JJ. 

Graham  Witschief,  Corp.  Counsel,  of  Newburgh,  for  plaintiflE. 
A.  H.  F.  Seeger,  of  Newburgh,  for  defendant 

JENKS,  P.  J.  This  is  a  controversy  between  the  city  of  Newburgh 
and  its  city  treasurer,  submitted.  The  city  council  passed  a  resolution 
whereby  a  certain  bank  in  the  city  was  designated  as  the  depositary 
of  the  funds  of  the  city  and  of  the  several  departments  thereof  until 
the  further  order  of  the  city  coimcil,  and  the  city  treasurer  was  di- 
rected to  deposit  the  funds  of  the  city  received  by  him  in  said  bank. 
The  city  treasurer  took  the  position  that  he  was  the  legal  custodian 
of  the  funds  of  the  city  by  virtue  of  his  office,  and  bad  the  right  to 
select  the  depositary, 

[  1  ]  The  question  is  whether  the  plaintiflf  should  have  a  peremptory 
writ  of  mandamus  to  the  defendant  to  deposit  forthwith  in  the  de- 
positary designated 'by  the  city  council  all  funds  of  the  city  of  New- 
burgh received  by  defendant  from  time  to  time.  I  neither  find  nor  am 
cited  to  any  specific  provision  in  the  city  charter,  or  in  any  statute, 
which  empowers  the  city  council,  or  the  city  treasurer,  or  any  other 
board  or  official,  to  select  a  depositary.  It  is,  however,  sufficient  if 
such  power  can  necessarily  or  fairly  be  implied  in  or  incident  to 
powers  expressly  granted.    Village  of  Carthage  v.  Frederick,  122  N. 
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Y.  271,  25  N.  E.  480,  10  L.  R.  A.  178,  19  Am.  St.  Rep.  490;  City  of 
Rochester  v.  Simpson,  134  N.  Y.  417,  31  N.  E.  871. 

[2]  I  think  that  the  charter  by  plain  implication  confers  such  power 
upon  the  city  council.  Section  1  of  title  3  of  the  charter  provides  that 
the  legislative  power  of  the  corporation  shall  be  vested  in  the  city 
council.  This  is  harmonious  to  the  general  principle.  Moore  v.  May- 
or, 73  N.  Y.  247,  29  Am.  Rep.  134.    Section  9  thereof  reads: 

"The  dty  conncU  shall  have  the  management  and  control  of  the  finances 
and  all  property,  real  and  personal,  belonging  to  said  city." 

And  section  37  provides: 

"The  city  council  shall  also  have  power  to  do  all  such  acts  and  make  such 
ordinances,  rules,  police  regulations  and  by-laws,  not  inconsistent  with  the 
laws  of  the  United  States,  as  they  may  deem  necessary  to  carry  into  effect 
any  general  power,  the  powers  conferred  upon  it  by  this  act  or  by  any  other 
laws  of  this  state,  and  such  also  as  they  may  deem  necessary  for  the  good 
government,  order  and  protection  of  persons  and  property,  and  for  the  preser- 
vation of  the  public  health,  peace  and  prosperity  of  said  city,  and  its  In- 
habitants."   Laws  1907,  c.  208. 

"Manage"  and  "control"  are  somewhat  synonymous  words.  "Man- 
age" means  to  direct,  control,  govern,  administer,  or  oversee.  "Man- 
age," in  Words  and  Phrases  Judicially  Defined ;  Bouvier's  Law  Diet, 
--both  citing  Commonwealth  v.  Johnson,  144  Pa.  377,  22  Atl.  703. 
See,  too,  Anderson's  Law  Diet. ;  Commissioners  of  the  Sinking  Fund 
V.  Walker,  6  How.  (Miss.)  186,  38  Am.  Dec.  433.  "Finances"  means 
monetary  affairs,  pecuniary  resources,  funds  on  hand  or  coming  in; 
revenue;  income  (Standard  Diet.);  "revenue,  funds  in  the  treasury, 
or  accruing  to  it"  (Century  Diet). 

[3]  The  defendant  contends  that  certain  other  provisions  of  the 
charter  by  fair  implication  vest  this  power  upon  him.  He  points  out 
that  section  8  provides  that : 

"The  treasurer  of  said  city  shall  receive  all  moneys  belonging  thereto,  as 
well  as  the  moneys  raised  by  authority  of  the  board  of  supervisors  of  the 
county  of  Orange,  as  the  moneys  raised  by  authority  of  the  city  council ;  and 
he  shall  keep  an  accurate  acconnt  of  all  the  receipts  and  expenditures  lu 
such  manner  as  the  dty  council  shall  direct  Alt  moneys  shall  be  drawn 
from  the  treasury  in  pursuance  of  the  order  of  the  dty  coundl,  by  warrants 
signed  by  the  mayor,  or  acting  mayor  and  clerk." 

And  he  cites  various  other  provisions  which  require  the  payment  of 
public  moneys  collected  by  various  city  officials  to  the  city  treasurer. 
The  receipt  of  moneys  collected  by  any  officer  or  board,  or  paid  in  as 
due  the  city,  is  a  natural  incident  of  the  office  of  a  city  treasurer,  as 
is  the  keeping  of  the  accounts  thereof  arid  the  subsequent  disbursement 
thereof.  But  I  find  no  provision  for  a  city  treasury  as  the  depositary 
of  moneys,  and  the  mere  powers  to  receive,  to  keep  account  of,  and  to 
pay  out  such  moneys  does  not  imply  the  right  to  select  a  depositary, 
in  derogation  of  the  powers  heretofore  considered  as  cast  upon  the 
city  council. 

[4]  The  defendant  lays  stress  upon  the  fact  that  he  is  required  by 

the  charter  to  give  a  bond.    But  such  requirement  is  found  in  section 

16  of  title  2,  which  is  general,  in  that  it  requires  a  bond,  not  only 

from  the  treasurer,  but  also  from  the  recorder,  the  justices  of  the 
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peace,  the  superintendent  of  public  works,  and  such  other  officers  as 
may  be  required.  And  the  bond  prescribed  is  that  such  officers  shall 
"faithfully  discharge  the  duties  of  their  respective  offices,  and  pay  over 
all  moneys  received  by  them,  respectively."  The  bond  of  the  de- 
fendant is  expressed  in  the  terms  of  this  charter  provision.  The  de- 
fendant's argument  is  that,  as  he  is  required  to  give  a  bond  and  is 
thus  responsible,  the  fair  intendment  is  that  he  should  select  the  de- 
positary. But  the  requirement  of  the  bond  is  that  he  shall  pay  over 
all  moneys  received  by  him.  It  is  the  settled  law  of  this  state  that  a 
public  official  assumes  all  risk  of  loss  and  is  charged  with  the  duty  to 
account  as  a  debtor  for  the  funds  in  his  custody.  Tillinghast  v.  Mer- 
rill, 151  N.  Y.  142,  45  N.  E.  375,  34.  L.  R.  A.  678,  56  Am.  St.  Rep. 
612.  But  in  that  case  the  court  say  that  they  do  not  wish  to  be 
understood  as  establishing  a  rule  of  absolute  liability  in  any  event. 
Neither  the  requirement  of  this  bond  nor  the  general  rule  would  extend 
to  moneys  received  by  the  official,  while  those  moneys  were  held  by  a 
depositary  designated  by  another  body  or  officer  of  the  city  in  accord 
with  law  and  exclusive  of  any  power  cast  upon  him.  Dillon  on  Mu- 
nicipal Corp.  (5th  Ed.)  p.  764,  citing  Perlev  v.  Muskegon  County,  32 
Mich.  132,  20  Am.  Rep.  637.  See,  too,  Mechem  on  Public  Officers, 
p.  610;  Hobbs  v.  United  States,  17  Ct.  CI.  189.  The  condition  of  the 
bond  would  be  met  if  he  discharged  his  duty  with  respect  to  the 
moneys  when  not  in  the  exclusive  charge  of  the  depositary  named  by 
the  city  council. 

Judgment  for  the  plaintiff  in  accord  with  the  terms  of  submission. 
All  concur. 


(164  App.  Dlv.  063) 

GIIiSET  et  al.  ▼.  LANCASTER.     (No.  6235.) 

(Supreme  Court,  Apj>enate  Division,  First  Department    December  4,  1914.) 

1.  Fraud  (|  58*) — Weight  of  Evidence. 

In  an  action  on  a  guaranty  of  performance  of  the  terms  of  a  lease  of 
a  hotel,  to  recover  unpaid  installments  of  rent,  defended  on  the  ground 
of  false  representations  by  the  lessors  as  to  the  former  lessee's  success  in 
conducting  such  hotel,  and  as  to  the  reasons  for  terminatliig  the  lease  and 
the  amount  of  rent  which  he  was  paying,  evidence  held  to  show  by  the 
preponderance  thereof  that  no  fraudulent  representation  of  a  material 
fact  was  made,  and  that  defendant,  In  executing  the  guaranty,  did  not 
rely  on  any  misrepresentation,  if  made,  and  hence  a  verdict  for  defendant 
was  contrary  to  the  weight  of  the  evidence. 

[Kd.  Note. — For  other  cases,  see  Fraud,  Cent.  Dig.  {§  65-59 ;  De&  Dig. 
I  58.»] 

2.  Appeal  and  Ebbob  (§  1064*) — Actions — Tnstbuctionb — Fbaud. 

In  an  action  on  a  guaranty  of  performance  of  the  terms  of  a  lease  of  a 
hotel,  defendant  pleaded  a  fraudulent  representation  that  the  rent  de- 
manded was  the  same  rent  then  being  paid  by  the  former  lessee.  Plain- 
tlSs  admitted  a  representation  that  the  lease  to  the  former  lessee  called 
for  the  same  rental,  and  did  not  claim  that  they  informed  defendant  re- 
garding a  reduction  in  the  rent,  which  they  claimed  was  made  as  a  con- 
cession to  secure  changes  which  they  were  desirous  of  having  the  lessee 
make,  but  no  fraudulent  suppression  of  a  fact  was  pleaded  or  litigated. 
The  Jury,  after  Its  retirement,  asked  the  court  whether  the  withholding 
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Of  the  fact  of  this  reduction  constituted  a  mlsr^resentation,  and  the 
court  replied  that  this  was  purely  a  question  of  fact  for  the  jury  to  de- 
termine. Held,  that  this  Instruction  was  reversible  error,  and  the  court 
should  baye  called  the  jury's  attention  to  plaintiffs'  claim  that  they  re- 
ceived a  consideraticm  for  reducing  the  rent,  and  specifically  instructed 
them  that  a  verdict  for  defendant  could  be  predicated  only  on  a  material 
express  false  representation  alleged,  proved,  and  relied  upon,  as  the  Jury 
under  the  Instruction  might  have  thought  that  the  only  representation 
made  was  respecting  the  rent  called  for  by  the  lease,  and  based  their 
verdict  for  defendant  on  the  mere  failure  to  disclose  the  reduction  in 
rent 

[Ed.  Note. — For  other  cases,  see  Appeal  and  Error,  Cent  Dig.  H  4219, 
4221^224 ;  Dec.  Dig.  §  1064.»] 

Dowllng  and  Hotchkiss,  JJ.,  dissenting. 

Appeal  from  Trial  Term,  New  York  County. 

Action  by  Henry  Gilsey  and  others  against  Frederick  J.  Lancaster. 
From  a  judgment  entered  on  a  verdict  in  favor  of  defendant,  and  from 
an  order  denying  a  new  trial,  plaintiffs  appeal.  Reversed,  and  new  trial 
granted. 

Argued  before  INGRAHAM,  P.  J.,  and  LAUGHUN,  SCOTT, 
DOWLING.  and  HOTCHKISS,  J  J. 

Morgan  J.  O'Brien,  of  New  York  City  (Sol.  Kohn,  of  New  York 
City,  on  the  brief),  for  appellants. 

Charles  F.  Brown,  of  New  York  City  (Grant  C.  Fox,  of  New  York 
City,  on  the  brief),  for  respondent. 

.  LAT4GHLIN,  J.  [1  ]  On  the  1st  day  of  March,  1904,  the  heirs  and 
executors  of  Peter  Gilsey,  deceased,  executed  a  lease  of  the  premises 
at  the  northeasterly  comer  of  Broadway  and  Twenty-Ninth  street,  in- 
cluding the  building  thereon  known  as  the  Gilsey  House,  to  one  Keen 
for  the  period  of  7  years  and  2  months  from  that  day  at  the  yearly 
rental  of  $75,000,  payable  in  equal  monthly  installments,  in  advance, 
and  Henry  Gilsey  and  others  of  the  lessors  executed  and  delivered  to 
Keen  an  agreement  for  the  sale  and  delivery  of  the  furniture  and  fur- 
nishings in  the  hotel.  At  the  same  time  the  defendant  executed  and 
delivered  to  the  lessors  an  agreement  in  writing  reciting  that,  in  con- 
sideration of  the  execution  and  delivery  of  said  lease  by  them  and  of 
gjiid  agreement  for  the  sale  and  delivery  of  the  furniture  and  furnish- 
ings, he  guaranteed  and  made  himself  responsible  to  the  lessors  and 
vendors — 

•Yor  tbe  prompt  and  faithful  performance  of  all  the  terms,  covenants,  and 
conditions  in  said  lease  to  be  kept  and  performed  by  said  Keen  and  bis  as- 
signs, and  also  for  the  prompt  and  punctual  payment  of  the  eight  (8)  cer- 
tain promissory  notes  of  three  thousand  one  hundred  and  twenty-five  dollars 
($8,125)  each,  given  by  said  Keen  in  part  payment  for  said  furniture,  goods, 
and  chattels,  and  I  do  hereby  waive  notice  of  default  or  demand." 

It  was  further  recited  in  the  agreement  executed  by  the  defendant 
that,  after  the  expiration  of  45  days  from  default  in  the  payment  of 
any  of  said  notes,  all  of  the  other  notes  then  unpaid  were  to  become 
due  and  payable,  but  that  his  total  liability  should  not  exceed  the  sum 
of  $37,500.    This  action  is  based  on  that  guaranty  of  the  defendant,  and 
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is  brought  to  recover  the  sum  of  $37,500,  together  with  interest  thereon 
from  the  3d  day  of  December,  1904,  on  the  ground  that  Keen  de- 
faulted in  the  payment  of  the  rent  due  on  the  1st  of  May,  June,  July, 
August,  September,  October,  November,  and  December,  1904. 

At  the  time  of  the  execution  and  delivery  of  the  lease  to  Keen,  one 
Roessle  was  in  possession  of  the  premises  under  lease  from  Keen's  les- 
sors for  the  term  of  11  years  from  May  1,  1900,  which  provided  for  the 
payment  of  an  annual  rental  of  $75,000,  in  egual  monthly  installments, 
and  was  secured  by  a  deposit  of  $50,000  in  cash  and  two  notes,  each 
for  $12,500,  with  the  Knickerbocker  Trust  Company,  Keen  was  an 
experienced  hotel  manager.  He  had  managed  the  Hotel  Marie  An- 
toinette for  8%  years,  the  Manhasset  House  at  Shelter  Island  for  2 
years,  and  the  Hotel  Edgemere  for  one  year,  and  had  severed  his  con- 
nection with  the  Marie  Antoinette  in  the  latter  part  of  the  year  1903, 
owing  to  the  fact  that  there  was  a  change  in  the  ownership  thereof. 
The  defendant  was  president  of  the  Lancaster  Sea  Beach  Improvement 
Company,  which  conducted  a  hotel  at  Edgemere  during  the  year  1903 
under  the  management  of  Keen.  Keen  was  living  at  the  New  Hoff- 
man House,  four  blocks  below  the  Gilsey  House,  and  was  frequently  in 
the  Gilsey  House,  and  he  says  he  had  been  there  "hundreds  of  times," 
and  had  observed  that  Roessle  had  closed  the  Broadway  entrance,  leav- 
ing an  entrance  only  from  Twenty-Ninth  street,  which  appeared  to 
him  and  to  others  whom  he  had  heard  discuss  it  to  be  a  mistake,  and 
he  was  informed,  but  he  did  not  remember  from  whom  he  obtained 
the  information,  that  the  Gilsey  House  could  be  leased.  On  th^  15th  of 
December,  1903,  Keen  wrote  Gilsey  Bros.  &  Co.,  which  was  a  firm  of 
real  estate  brokers  and  agents  composed  of  Fred  and  Peter  Gilsey, 
two  of  the  heirs,  stating  that  he  had  managed  the  Marie  Antoinette  for 
8  years,  and  had  a  large  "following,"  and  was  a  "thoroughly  up-to-date 
hard-working  hotel  man,"  and  requested  that  they  advise  him  confi- 
dentially whether  the  Gilsey  House  could  be  leased. 

The  lessors  were  dissatisfied  with  the  changes  ma'de  in  the  hotel  by 
Roessle,  in  closing  the  Broadway  entrance  and  other  incidental 
changes,  and  that  matter  and  the  rent  reserved  had  been  the  subject 
of  negotiations  between  them,  which  resulted  in  a  written  modification 
of  the  lease  on  the  29th  of  May,  1903,  by  which  the  lessors  agreed  to 
allow  a  deduction  of  $6,000  per  annum  from  the  rent  for  two  years 
from  March  1,  1903,  at  the  rate  of  not  to  exceed  $1,500  per  quarter, 
and  they  agreed  to  paint  the  outside  of  the  building  at  their  own  ex- 
pense during  the  year  1903,  and  to  put  in  at  their  own  expense  revolv- 
ing doors  at  the  Broadway  and  Twenty-Ninth  street  entrances,  and 
Roessle  agreed  to  remove  a  row  of  tables  from  the  cafe,  so  as  to  allow 
and  maintain,  during  the  balance  of  the  term,  free  and  uninterrupted 
passage  from  the  Broadway  entrance  to  the  lobby,  and  to  remove  from 
the  Twenty-Ninth  street  entrance  telephone  booths  and  desks  for 
stenographers  and  carriagemen,  so  as  to  allow  and  maintain,  for  the 
balance  of  the  term,  free  and  uninterrupted  passage  from  the  Twenty- 
Ninth  street  entrance  to  the  lobby.  Roessle  paid  the  rent  in  accord- 
ance with  the  lease  as  modified  until  the  end  of  May,  1903,  and  in  July 
he  gave  a  note  for  part  of  the  rent,  and  gave  other  notes  for  rent  dur- 
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ing  the  summer  of  1903,  but  apparently  paid  cash  in  the  fall  and  paid 
the  December  rent  in  full,  the  last  payment  having  been  made  on  the 
24th  of  December;  but  he  failed  to  pay  any  rent  after  that  date,  and 
notified  the  lessors  in  January,  1904,  that  he  could  not  and  would  not 
pay  any  more  rent. 

On  the  1st  of  March,  1904,  when  the  lease  to  Keen  was  made, 
Roessle  was  in  arrears  for  the  payment  of  rent  in  about  the  sum  of 
$29,000,  which,  on  or  about  that  day,  and  evidently  when  he  surrender- 
ed the  lease,  was  taken  out  of  the  moneys  deposited  with  the  Knicker- 
bocker Trust  Company  as  security.  Prior  to  the  time  Keen  wrote  the 
letter,  asking  if  the  hotel  could  be  leased,  there  had  been  no  negotia- 
tions between  the  lessors  and  Roessle  for  any  further  change  in  the 
terms  of  the  lease,  or  for  the  cancellation  thereof,  and  Roessle  testified 
that  he  made  no  effort  to  vacate  the  premises  or  to  surrender  the  lease 
until  the  surrender  thereof  was  negotiated  in  connection  with  the  ne- 
gotiations which  resulted  from  Keen's  letter  by  which  the  lease  was 
made  to  Keen ;  but  Roessle  testified  that  he  told  "the  Gilseys  the  busi- 
ness could  not  stand  such  a  rent — ^the  house  could  not  be  made  to  pay 
that  rent."  There  is  other  testimony,  however,  tending  to  show  that 
early  in  January,  1904,  Roessle  opened  negotiations  with  plaintiffs 
through  his  attorney  for  a  reduction  of  rent  or  the  surrender  of  the 
lease. 

The  defendant  admitted  the  allegations  of  the  complaint,  and  plead- 
ed as  a  separate  defense  that,  prior  to  the  execution  of  the  guaranty 
by  him  to  the  Gilseys,  they  knowingly,  falsely,  and  fraudulently,  and 
with  the  intention  of  deceiving  him  and  of  inducing  him  to  execute 
the  guaranty,  made  false  representations  as  follows :  (a)  That  the  rea- 
son why  the  said  Gilseys  were  willing  to  release  their  tenant,  Elwood 
O.  Roessle,  was  because  they  did  not  like  him  personally,  (b)  That  the 
reason  why  said  Roessle  was  willing  to  surrender  his  lease  and  the  pos- 
session of  the  Gilsey  House  was  because  he  had  an  opportunity  of  ac- 
quiring a  valuable  interest  in  the  Arlington  Hotel  at  Washington,  D. 
C.  (c)  That  the  rent  of  the  said  Gilsey  House  demanded  from  said 
Keen,  viz.,  $75,000  per  annum,  was  the  same  rent  as  was  then  being 
paid  by  the  said  Roessle.  (d)  That  the  business  of  the  said  Gilsey 
House  during  said  Roessle's  tenancy  had  been  and  was  successful  and 
very  profitable,  (e)  That  said  Roessle  has  always  paid  his  rent  prompt- 
ly, (f)  That  said  Roessle  had  paid  the  cost  of  furnishing  said  Gilsey 
House  out  of  the  profits  realized  from  the  hotel  business  in  the  said 
Gilsey  House  during  his  tenancy,  (g)  That  said  Roessle  had  on  de- 
posit in  the  Knickerbocker  Trust  Company  the  sum  of  $75,000,  as  se- 
curity for  the  payment  of  the  rent  of  the  said  Gilsey  House,  and  that 
the  plaintiffs  had  never  had  any  occasion  to  resort  to  or  call  upon  that 
security  fund  for  the  payment  of  said  Roessle's  rent. 

The  defendant  further  alleges,  in  the  same  defense,  that  the  reasons 
the  lessors  were  willing  to  release  Roessle,  and  he  was  willing  to  sur- 
render the  lease,  were  that  they  knew  that  he  had  become  heavily  in- 
debted and  was  in  arrears  for  rent  to  the  extent  of  $30,000,  and  was 
insolvent  and  on  the  verge  of  bankruptcy,  and  that  the  rent  paid  by 
Roessle  was  not  $75,000  per  annum,  but  was  only  $69,000,  and  that 
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the  business  had  not  been  successful  and  proStable  during  Roessle's 
tenancy,  but,  on  the  contrary,  the  tenant  had  lost  during  the  3  years 
and  8  months  of  his  tenancy  approximately  $190,000,  and  that  Roessle 
had  not  paid  for  tlie  furniture  of  the  hotel  out  of  the  profits  of  the 
business,  and  that  the  lessors  did  have  occasion  to  resort  to  the  se- 
curity for  the  rent,  and  did  demand  the  application  of  the  security  to  the 
indebtedness,  and  that  an  action  was  brought  by  the  lessors  against 
Roessle  for  the  recovery  of  said  arrears  of  rent,  and  that  defendant 
relied  on  said  false  and  fraudulent  representations. 

The  evidence  adduced  upon  the  trial  presented  an  issue  of  fact  with 
respect  to  the  making  of  the  alleged  false  representations,  and  with 
respect  to  the  claim  that  there  was  a  false  representation  concerning 
the  rent  which  Roessle  was  paying.  The  testimony  on  behalf  of  tlie 
defendant  tends  to  show  that  the  representation  was  that  Roessle  ttms 
paying  $75,000  per  annum,  and  on  the  part  of  the  plaintiffs  that  tlie 
ony  representation  was  that  the  lease  to  Roessle  called  for  the  pay- 
ment of  $75,000  per  annum.  The  contention  on  the  part  of  plaintiffs 
was,  and  is,  that  defendant  was  interested  with  Keen  in  this  lease,  and 
that  both  Keen  and  the  defendant  were  fully  aware  of  the  fact  that 
the  hotel  had  not  been  a  success  under  Roessle,  which  was  his  reason 
for  being  willing  to  surrender  a  lease  still  having  7  years  and  2  months 
to  run,  and  that  they  were  relying  upon  Keens  superior  ability  as  a 
hotel  manager  to  manage  and  to  make  the  hotel  a  success,  and  upon 
their  own  judgment  as  to  what  was  the  fair  rental  of  the  hotel,  rather 
than  upon  what  Roessle  had  agreed  to  pay. 

Henry  and  John  Gilsey,  sons  of  Peter  Gilsey,  deceased,  managed  the 
estate  for  the  heirs.  Fred  and  Peter  Gilsey  were  their  nephews,  and, 
after  receiving  the  letter  of  December  15th,  called  to  see  Keen  at  the 
Hoffman  House,  but  he  was  not  in.  The  next  day  he  wrote  them, 
making  an  appointment  and  giving  references,  and  stated  that  he  had 
one  of  the  best  organized  crews  of  hotel  help  in  the  country,  and  had 
a  large  following  and  "a  good  reputation  for  keeping  a  good  hotel," 
and  would  have  remained  in  charge  of  the  Marie  Antoinette,  had  it 
not  been  leased  to  a  Mr.  Woolley,  and  with  reference  to  his  knowledge 
of  conditions  at  the  Gilsey  House  said : 

"Referring  to  the  Gilsey  House  property,  I  can  see  a  possibility  of  a  good 
live  man  making  a  success  of  that  bouse,  providing  the  owners  mtiMe  the  rent 
right.  I  do  not  wish  to  criticize  another  hotel  man,  but  I  have  been  around 
the  Gilsey  a  good  deal  lately  and  feel  confident  that  there  is  a  good  opening 
there  for  the  right  man." 

After  Fred  and  Peter  Gilsey  received  this  letter  they  had  an  inter- 
view with. Keen,  and  told  him  that  they  would  see  their  uncles  and 
see  what  arrangements  could  be  made  with  reference  to  renting  it, 
and  on  the  20th  of  December  he  wrote  them,  requesting  that  they 
ascertain  what  Roessle  would  take  for  his  furniture,  and  stated  that, 
if  Roessle's  price  for  the  furniture  was  satisfactory,  he  would  take  a 
lease  of  the  hotel  until  May  1,  1911,  at  $75,000  per  annum,  on  condi- 
tion that  the  landlord  make  certain  specified  improvements,  and  there- 
in expressed  the  opinion  that  he  could  make  the  "property  valuable 
in  the  face  of  all  the  new  hotels,  and  severe  competition  in  the  vicin- 
ity."   Fred  and  Peter  Gilsey  conferred  with  their  uncles,  and  on  the 
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31st  day  of  December,  1903,  Keen  and  one  of  the  executors  entered 
into  an  agreement  in  writing  by  which  the  executor  agreed  to  lease 
and  Keen  agreed  to  hire  the  premises  from  the  date  when  possession 
could  be  obtained  from  the  lessee  to  May  1,  1911,  at  $75,000  per  an- 
num, on  certain  conditions  with  respect  to  repairs  not  material  here. 
That  agreement  required  the  tenant  to  deposit  $75,000  as  security, 
and  it  was  conditioned  upon  Keen's  being  able  to  purchase  the  furni- 
ture and  furnishings  from  Roessle  for  $50,000.  After  obtaining  this 
option  for  a  lease.  Keen  met  the  defendant  and  exhibited  it  to  him, 
and  a  meeting  was  arranged  between  Keen,  defendant,  and  Peter  and 
Fred  Gilsey. 

With  respect  to  that  interview  testimony  was  given  by  defendant 
and  Keen  tending  to  establish  the  claim  that  the  misrepresentations  al- 
leged were  made,  which,  however,  was  controverted  by  the  testimony  of 
Fred  and  Peter  Gilsey,  who  further  testiiied  that  it  was  then  and  there 
distinctly  stated  and  understood  that  Roessle  had  not  made  a  success, 
and  that  the  only  representation  made  with  respect  to  the  rent  under 
the  lease  to  Roessle  was  in  answer  to  a  statement  made  by  Keen  to 
the  effect  that  he  had  been  told  that  the  lease  to  Breslin — Roessle's 
predecessor — "called  for  $72,000,"  and  he  wanted  to  know  if  Roessle's 
lease  was  for  the  same  amount,  and  Fred  Gilsey  said,  "No ;  it  was  for 
$75,000."  It  further  appeared  from  the  testimony  of  Fred  and  Peter 
Gilsey  that  they  did  not  have  charge  of  the  books  of  account  between 
the  estate  and  Roessle,  and  had  no  information  as  to  some  of  the  facts 
concerning  which  Keen  and  Lancaster  claimed  they  made  representa- 
tions. According  .to  the  testimony  of  defendant,  ne  said  on  that  oc- 
casion: "I  have  no  interest  in  this,  and  don't  expect  to  have.  I  am 
here  just  to  assist  Mr.  Keen" — and  then  proceeded  to  make  inquiries 
which  led  to  the  false  representations ;  but  he  does  not  state  that  he  was 
there  making  inquiries  for  himself  with  a  view  to  becoming  a  surety, 
or  that  he  so  informed  them.  All  of  his  inquiries  would  seem  to  in- 
dicate that  he  was  acting  for  Keen  and  endeavoring  to  ascertain  wheth- 
er or  not  the  contract  Keen  was  about  to  enter  into  was  an  advan- 
tageous one  for  him. 

It  is  to  be  borne  in  mind  that  this  case  depends,  not  upon  whether 
false  representation  were  made  to  Keen,  or  to  those  acting  for  Keen 
in  negotiating  the  lease,  but  upon  whether  any  material  false  repre- 
sentations were  made  to  the  defendant  to  induce  hhoa  to  sign  the  guar- 
anty. In  this  connection  it  may  be  observed  that,  on  what  is  conceded 
to  be  the  same  evidence  in  all  material  respects,  an. issue  of  fraud  in- 
terposed by  this  defendant  in  an  action  against  him  as  indorser  of  a 
note,  brought  by  Roessle,  was  determined  in  favor  of  the  plaintiff  and 
affirmed.  See  Roessle  v.  Lancaster,  140  App.  Div.  926,  125  N.  Y. 
Supp.  753,  affirmed  205  N.  Y.  626,  98  N.  E.  1114.  In  an  action  against 
Keen  for  the  rent,  a  verdict  was  directed  in  favor  of  the  plamtiffs 
herein,  and  the  judgment  was  aifirmed;  but  the  judgment  was  sus- 
tained on  the  ground  that  the  tenant  could  not  retain  possession  and 
resist  payment  of  the  rent.  Gilsey  v.  Keen,  104  App.  Div.  427,  93 
N.  Y.  Supp.  783 ;  affirmed  185  N.  Y.  588,  78  N.  E.  1104. 

Lancaster  further  testiiied  that  a  day  or  two  after  this  interview 
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there  was  another  interview  between  the  parties  substantially  to  the 
same  effect;  but  he  says  "they  were  then  discussing  the  question  of 
security  to  be  received  from  Mr.  Keen,"  and  that  at  one  of  these 
interviews  he  asked  Peter  Gilsey  if  he  had  anv  objection  to  his  seeing 
Roessle,  and  on  receiving  a  reply  in  the  negative  he  called  on  Roessle, 
who  stated  that  he  had  not  made  up  his  mind  whether  or  not  he  would 
give  up  the  business,  but  that  on  his  stating  to  Roessle  that  he  came 
m  behalf  /)f  Mr.  Keen,  who  was  anxiotis  to  get  the  hotel,  Roessle 
stated  that  he  paid  $75,000  a  year  rent  and  paid  it  promptly,  and  that 
the  landlord  had  never  had  occasion  to  resort  to  the  security  for  the 
rent,  and  that  Roessle  gave  him  some  details  with  respect  to  receipts 
and  expenses  of  the  business,  and  that,  after  seeing  Gilsey  again,  he 
wrote  Peter  Gilsey  on  January  20,  1904,  among  other  things,  as  fol- 
lows: 

"I  have  given  the  matter  careful  consideration,  and,  speaking  for  myself 
alone,  I  am  disinclined  to  become  interested,  unless  I  can  see  that  Mr.  Keen 
can  successfully  work  out  his  plans  in  the  management  of  the  hotel,  which  I 
fear  he  cannot  do,  if  he,  at  the  outset,  is  going  heavily  into  debt  In  other 
words,  I  think  I  would  be  inclined  to  take  the  matter  up  if  you  would  accept 
a  proposition  to  lease  the  hotel  at  a  rental  of  $75,000  per  year,  with  satis- 
factory security  to  you,  securing  the  payment  of  the  rent,  and  provided  you 
would  arrange  to  purchase  the  furniture  from  the  present  owner  and  sell  it 
to  Mr.  Keen  at  the  price  you  paid  for  same,  he  to  pay  you  in  Installments  of 
not  less  than  $2,500  quarterly.  Mr.  Keen  does  not  know  that  I  am  writing 
this  letter,  and  it  Is  no  part  of  my  intention  to  say  anything  wbidi  would 
convey  the  impression  that  I  am  speaking  finally  for  Mr.  Keen.  I  simply  want 
to  make  my  position  clear,  and  If  you  cannot  entertain  the  proposition  as 
herein  suggested,  then  I  must  withdraw  from  the  matter,  and  I  leave  it  with 
Mr.  Keen  to  do  with  as  he  thinks  best" 

■  Lancaster  testified  that  a  day  or  two  after  this  Peter  Gilsey  called 
at  his  office  and  urged  him  to  "take  the  matter  up  again  and  try  and 
put  it  through  for  him,"  and  that  he  stated  to  Gilsey  that  he  under- 
stood that  Keen  was  contemplating  borrowing  the  money  to  put  up 
as  security,  and  that  if  that  course  were  pursued  he  would  have  noth- 
ing to  do  with  the  matter,  whereupon  Gilsey  said  he  thought  Keen 
could  get  the  security,  and  he  said  that,  if  Keen  could  get  sureties,  he 
saw  no  objection  to  Keen's  going  ahead  with  the  proposition,  and  that 
he  would  take  the  matter  up  with  Keen  again,  and  that  after  a  further 
interview  with  Keen  he  delivered  a  proposition  to  Peter  and  Pred 
Gilsey,  dated  January  23,  1904,  and  that  he  had  not  seen  John  and 
Henry  Gilsey  up  to  this  time,  but  met  them  shortly  after  the  delivery 
of  this  proposition.  The  proposition  which  Lancaster  thus  submit- 
ted is  in  two  parts :  One  is  signed  by  Keen  and  addressed  to  the  ex- 
ecutors and  trustees  of  the  estate,  and  states  that  he  was  prepared  to 
take  a  lease  at  $75,000  per  annum,  and  to  purchase  the  furniture  for 
$50,000,  payable  in  installments,  and  to  give  a  bond  for  $75,000,  with 
sureties,  conditioned  for  the  prompt  payment  of  the  rent  and  of  the 
notes  to  be  given  in  part  payment  for  the  furniture.  The  other  part 
was  signed  by  Lancaster,  and  likewise  addressed  to  the  executors  and 
trustees.    The  body  of  it  is  as  follows: 

"If  the  foregoing  proposition  is  accepted  by  you,  I  will  agree  to  carry  it 
through  on  or  before  February  1st  next,  or  as  soon  thereafter  as  possible." 
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After  submitting  this  dual  proposition,  and  on  the  same  day,  there 
was  a  conference  between  Keen,  the  defendant,  Peter  and  Fred  Gil- 
sey,  the  two  uncles,  and  one  Gardner,  a  relative  of  the  Gilseys,  at 
which  the  defendant  and  Keen  say  that  some  of  the  alleged  false  rep- 
resentations were  substantially  repeated  by  one  of  the  uncles ;  but  their 
testimony  in  this  regard  is  controverted  by  Fred  and  Peter  Gilsey 
and  by  Gardner.  The  uncles  died  prior  to  the  trial.  According  to 
the  testimony  of  the  defendant,  when  this  proposition  was  presented 
to  the  uncles,  the  part  of  it  signed  by  him  contained  the  word  "en- 
deavor," instead  of  "agree,"  and  the  change  was  made  at  the  sugges- 
tion of  one  of  the  uncles,  ind  when  this  was  requested  he  objected, 
and  stated  that  he  could  not  carry  out  the  proposition,  or  would  not 
carry  it  out,  "unless  Mr.  Keen  had  his  sureties,"  and  that  he  had  been 
given  no  assurances  up  to  that  time  that  Keen  had  sureties,  where- 
upon the  executor  said  that  there  was  no  risk  in  the  matter,  and  there- 
upon made  the  alleged  false  representations.  Under  date  of  January 
25,  1904,  one  of  the  executors,  in  behalf  of  the  Gilsey  heirs,  accepted 
said  dual  proposition,  with  certain  conditions  not  material  to  the  de- 
cision of  this  appeal.  The  dual  proposition  was  not  consimunated, 
owing  to  Keen's  inability  to  obtain  sureties,  which  further  tends  to 
show  that  the  defendant,  at  that  time  at  least,  was  not  obtaining  infor- 
mation with  a  view  to  becoming  a  surety.  The  defendant  claims,  how- 
ever, that  about  the  1st  of  February  he  met  Peter  Gilsey  and  said : 

"Mr.  Keen  has  not  procured  bis  sureties,  and  I  doubt  If  I  can  do  anything 
witb  tMs  matter,  and  I  don't  want  to  bold  it  up." 

Whereupon  Gilsey  asked,  in  substance,  why  he  did  not  become  a 
surety,  to  which  he  replied  that  the  condition  of  his  affairs  was  not 
such  as  to  warrant  him  in  taking  any  added  burden  that  might  be  trou- 
blesome, and  that,  while  he  might  be  willing  to  help  out  by  contribut- 
ing a  small  amount  of  cash,  he  would  not  "take  any  responsibility  for 
anybody  which  by  any  chance  should  put  any  burden  upon  the  bur- 
dens" he  was  then  carrying.  The  defendant  says  that  Keen  had  stated 
to  him  that  he  was  anxious  "to  get  the  Gilsey  House,  and  stated,  if 
the  two  houses" — meaning  the  Gilsey  and  Edgemere  Hotels — "could 
be  run  in  conjunction,  he  thought  it  would  be  a  good  thing  for  both 
houses,"  and  that  when  Peter  Gilsey  asked  him  to  become  surety  for 
Keen  he  suggested  a  proposition  by  which  a  company  would  be  formed 
to  take  and  operate  the  Gilsey  House  and  the  Edgemere  Hotel,  and 
to  receive  a  lease  of  each  and  pay  the  rent  of  the  Edgemere  by  issuing 
stock,  which  he  Stated  would  be  equivalent  to  cash,  and  that  the  lease 
of  the  Edgemere  for  seven  years  would  be  as  good  as  security  for 
$75,0(X),  and  that  Peter  Gilsey  promised  to  present  the  proposition  to 
his  uncles  and  to  let  him  know;  that  later  on  he  was  informed  by 
Peter  Gilsey  that  the  uncles  did  not  exactly  like  the  proposition,  but 
that  he  thought  they  would  accept  it  "if,  in  addition,  I  would  give  a 
bond  for  $37,500" ;  that  he  promised  to  consider  this  suggestion,  and, 
after  doing  so,  he  and  Keen  submitted  a  proposition  under  date  of 
February  16,  1904,  to  incorporate  a  company  with  a  capital  stock 
of  $200,000,  $100,000  of  which  was  to  be  issued  for  a  lease  of  the 
Edgemere  Hotel  for  seven  years,  and  to  have  a  lease  of  the  Gibey 
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House  for  seven  years  given  Keen  on  the  terms  theretofore  agreed 
upon,  and  to  be  assigned  to  the  new  company  for  the  remaining  $100,- 
000  of  capital  stock,  the  lease  of  the  Edgemere  Hotel  to  be  assigned 
bv  the  new  company  to  a  trustee  as  security  for  the  Gilsey  estate, 
and  Keen  and  the  defendant  to  deposit  with  the  trustee  $100,000  of 
the  stock  of  the  new  company  as  further  security  to  the  Gilsey  estate, 
and  the  defendant  to  furnish  a  collateral  bond,  to  further  secure  pay- 
ment of  the  rent  to  the  Gilsey  estate,  in  the  sum  of  $37,500. 

One  of  the  executors  then  submitted  a  counter  proposition  to  lease 
the  Gilsey  House  to  both  Lancaster  and  Keen,  with  other  conditions 
involving  in  part  the  lease  of  the  Edgemere  Hotel.  The  defendant  says 
he  rejected  that  proposition  and  informed  the  executor  that  he  would 
not,  under  any  circumstances,  sign  a  lease  of  the  Gilsey  House  or 
become  liable  as  a  tenant,  and  that  a  day  or  two  after  they  met  again 
and  Peter  Gilsey  suggested  that  his  uncles  might  waive  defendant's 
signing  a  lease  if  he  would  increase  the  cash  payment  on  account  of 
the  purchase  of  the  furniture,  and  thereafter  a  final  dual  proposition 
was  agreed  upon.  Both  parts  of  that  proposition  are  addressed  to 
the  estate  of  Peter  Gilsey.  The  first  part  is  signed  by  Keen,  and  he 
offers  to  take  a  lease  of  the  Gilsey  House,  and  to  assign  it  to  a  com- 
pany to  be  formed,  and  to  purchase  the  furniture  for  $50,000,  paya- 
ble in  installments,  and  to  procure  as  security  for  the  rent  a  lease  of 
the  Edgemore  Hotel  for  seven  years,  the  rent  for  the  Edgemere  to  be 
paid  by  $100,000  of  the  stock  in  the  new  company,  and  the  lease  of 
the  Edgemere  to  be  assigned  to  a  trustee  named  by  the  estate,  with 
power  to  sell  or  assign  the  lease  in  case  of  default  in  the  payment  of 
the  rent  of  the  Gilsey  House,  and  to  deposit  with  the  trustee  $100,000 
of  the  stock  of  the  new  company,  to  be  likewise  held  as  security  for 
the  rent  of  the  Gilsey  House,  and  to  procure  a  bond  in  the  sum  of 
$37,500,  to  be  executed  by  the  defendant,  to  secure  the  payment  of 
the  rent  and  the  notes,  with  other  provisions  not  material  here;  and 
the  other  proposition  is  signed  by  the  defendant,  and  is  to  the  effect 
that,  if  Keen's  proposition  is  accepted,  "I  will  agree  to  carry  it  out  on 
or  before  March  1,  1904."  This  dual  proposition  was  accepted  verbally 
and  consummated  on  the  1st  day  of  March,  1904,  as  aforesaid. 

One  Anderson,  an  attorney,  who  was  present  at  the  closing  and  ap- 
pears to  have  been  disinterested,  testified  that  he  heard  the  defend- 
ant say  at  that  time  that  "he  could  not  understand  the  fact  that  Mr. 
Roessle  had  not  made  a  success  of  the  Gilsey  House" ;  and  although 
the  defendant  subsequently  took  the  stand  and  denied  some  of  Ander- 
son's testimony,  he  did  not  deny  that  he  so  stated  on  that  occasion,  al- 
though he  did  reiterate  that  the  Gilseys  had  been  telling  him  for  two 
months  that  Roessle  had  been  successful  there.  The  Sea  Board  Hotel 
Company  was  incorporated  in  pursuance  of  said  ^reement,  and  it 
went  into  possession  of  the  Gilsey  House  March  1,  ISKH,  and  operated 
it  under  the  management  of  Keen  until  December,  1904,  when  it 
was  removed  by  dispossess  proceedings  for  nonpayment  of  rent.  Bank- 
ruptcy proceedings  were  institirted  against  Roessle  in  March,  1904, 
and  he  was  duly  adjudged  a  bankrupt. 

On  the  22d  day  of  March,  1904,  a  letter  was  written  by  the  de- 
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fendant,  as  president  of  the  Sea  Board  Hotel  Company,  to  the  Gilsey 
estate,  in  which  he  suggested  that  the  lessors  make  improvements  to 
the  extent  of  $25,000,  instead  of  in  the  sum  of  $10,000,  as  had  been 
agreed  upon,  and  offering  an  additional  rental  of  10  per  cent,  on  the 
cost  of  the  work  in  the  event  of  the  proposition  being  accepted.  Hav- 
ing received  no  definite  answer,  defendant  wrote  a  second  letter,  as 
president  of  the  Sea  Board  Hotel  Company,  on  April  11,  1904,  reiterat- 
ing its  former  request  and  presenting  an  extended  argument  in  favor 
of  it,  and  stating,  among  other  things,  that  the  period  of  six  weeks  of 
its  occupancy  showed  a  loss  of  from  $3,000  to  $5,000,  and  that  the 
former  tenant  had  gone  or  was  going  into  bankruptcy,  with  liabilities 
in  excess  of  $100,000,  and  that  the  estate  should  know,  from  its 
knowledge  of  the  management  of  its  former  tenant,  that  the  hotel  in 
its  then  condition  could  not  be  conducted  profitably,  but  with  the  al- 
terations it  would  become  "as  popular  and  profitable  as  ever  before." 
The  letter  states,  among  other  things : 

"tlr.  Roessle's  fiasco  has  hurt  the  hotel  and  ouiselves  as  tenants,  and  it  is 
c-ertainly  uo  part  of  our  desire  or  intention  to  make  a  i-epetltion  of  his  failure 
and  his  neglect  to  pay  his  creditors." 

In  the  letter  it  is  suggested  that,  if  the  estate  was  not  willing  to 
make  the  further  advances  requested,  it  unite  with  the  tenant  in  pro- 
curing another  tenant  who  would  be  able  to  furnish  the  money  re- 
quired. 

It  is  manifest,  from  the  information  communicated  in  these  letters, 
that  the  Sea  Board  Hotel  Company  and  the  defendant  were  then  in 
possession  of  information  whidi  showed  that  some,  at  least,  of  the 
material  representations  claimed  to  have  been  made,  if  made,  were 
false,  and  yet  neither  letter,  both  of  which  were  written  by  defendant, 
contains  a  complaint  that  there  was  any  fraud  perpetrated  on  any- 
body; and  this  notwithstanding  the  fact  that  the  tenants  then  knew 
that  their  expectations  with  respect  to  the  .business  being  successful 
were  not  to  be  realized,  and  they  were  ready  to  surrender  the  lease 
without  suggesting  any  claim  for  dam^es.  On  the  13th  day  of  April, 
John  and  Henry  Gikey,  for  the  estate  of  Peter  Gilsey,  replied  to  said 
letters  of  March  22d  and  April  Uth,  by  a  letter  addressed  to  the  de- 
fendant as  president  of  the  Sea  Board  Hotel  Company,  rejecting  the 
proposition  and  insisting  that  they  would  adhere  to  the  provisions  of 
the  lease,  and  offering  to  confer  with  respect  to  the  best  manner  of  us- 
ing the  $10,000  in  improving  the  leasehold  property.  After  the  de- 
fendant received  this  letter,  and  on  April  16,  1911,  he  and  Keen  wrote 
the  Gilseys,  on  his  official  letter  head  as  an  attorney  and  counselor  at 
law,  as  follows: 

"Within  a  few  days  we  have  discovered  facts  which  were  unknown  to  the 
Lancaster  Sea  Beach  Improvement  Company,  the  Sea  Board  Hotel  Company, 
and  ourselves  at  the  time  of  executing  lease  of  the  Gilsey  House  and  col- 
lateral agreements.  We  are  advised  that  upon  proof  of  such  facts  the  court 
would  cancel  said  lease  and  collateral  agreements.  Will  you  consent  to  can- 
cel lease,  etc.,  the  terms  to  be  amicably  arranged?  If  not,  we  shall,  on  Wednes- 
day, April  20th,  place  the  matter  in  the  hands  of  our  attorney,  with  In- 
structions to  take  such  steps  as  may  be  necessary  to  protect  our  interests  and 
enforce  our  rights.  We  regret  being  compelled  to  write  this  letter,  which  is 
sent  to  you  hy  advice  of  our  counseL" 
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The  defendant  testified  that  in  the  latter  part  of  March,  1911,  which 
it  may  be  assiimed  was  after  the  letter  of  the  22d  of  March,  he  was 
informed  by  one  Biglin  that  Roessle  "went  broke"  at  the  Gilsey  House 
and  that  the  Gilseys  were  carrying  him,  and  that  he  communicated  this 
to  Peter  Gilsey  the  next  day,  and  that  Gilsey  said  that  he  did  not  be- 
lieve a  word  of  it,  but  believed  that  Roessle  made  money  there,  and 
when  asked  whether  Roessle  had  paid  his  rent,  and  the  same  rent 
that  Keen  was  paying,  he  answered  in  the  affirmative  and  said  that,  if 
defendant  doubted  his  word,  he  might  come  to  the  office  and  he  would 
show  him  the  books.  Counsel  for  respondent  cites  this  testimony  in 
his  brief,  and  says : 

"There  is  no  question  but  the  defendant  learned  during  the  latter  part  of 
March,  1904,  that  the  riepresentatioDs  made  to  him  by  Roessle  were  false." 

But  he  says  that  the  defendant  did  not  then  know  that  those  made 
by  the  Gilseys  were  also  false.  No  evidence  was  offered  in  behalf 
of  the  defendant  showing  that  he  received  any  information  on  the  sub- 
ject, prior  to  writing  the  letter  of  April  16th,  that  he  did  not  have 
when  he  wrote  the  letter  of  April  11th.  It  is  quite  clear,  we  think,  in 
view  of  all  the  circumstances,  that  the  reason  the  letter  of  April 
16th  was  written  by  defendant  and  Keen  was  that  the  propositions 
made  to  the  Gilseys  in  behalf  of  the  Sea  Board  Hotel  Company  had 
been  rejected,  and  that  it  was  not  based  on  any  facts  with  respect  to 
false  representations  discovered  after  the  letter  of  April  Uth  was 
written.  We  are  of  opinion  that  the  verdict  is  against  the  weight 
of  the  evidence  in  so  far  as  the  jury  found  that  any  material  repre- 
sentation was  fraudulently  made,  and  clearly  so  in  so  far  as  they  found 
that  the  defendant,  in  executing  the  guaranty  relied  on  any  misrep- 
resentation, if  made. 

[2]  We  are  also  of  opinion  that,  owing  to  an  error  in  the  charge, 
it  may  well  be  that  the  jury  did  not  find  that  the  defendant  was  in- 
duced to  sign  the  guaraijty  by  any  express  misrepresentation  alleged 
or  proved.  After  the  jury  retired,  the  foreman  sent  a  communication 
to  the  court  as  follows:  "If  itj)leases  your  honor,  the  jury  would  like 
to  know:  Did  the  withholding  of  the  fact  of  the  reduction  of  the 
rent  from  $75,000  to  $69,000  constitute  a  misrepresentation?"  To 
which  the  court  replied  in  writing  as  follows :  "Purely  a  question  of 
fact  for  you  to  determine."  The  record  does  not  show  that  this  com- 
munication was  received  and  answered  in  the  absence  of  counsel,  nor 
does  it  show  the  presence  of  counsel.  It  is  asserted  in  the  points  of 
appellants,  and  not  questioned,  that  counsel  were  neither  present  nor 
afforded  an  opportunity  to  be  present.  In  this  state  of  the  record, 
therefore,  the  jury  may  have  found  in  favor  of  the  plaintiffs  with 
respect  to  all  express  false  and  fraudulent  representations  alleged,  and 
concerning  which  testimony  was  offered,  and  may  have  predicated  the 
verdict,  not  even  on  the  alleged  misrepresentations  with  respect  to 
rent,  but  on  the  failure  of  the  plaintiffs  to  disclose  the  fact  to  the 
defendant  that  the  rent  had  been  reduced  for  the  two  years.  The 
phraseology  of  the  request  tends  to  indicate  that  this  is  probable.  The 
jury  were  not  justified  in  refusing  to  enforce  the  guaranty  on  the  ground 
that  the  plaintiffs  should  have  informed  the  defendant  with  respect 
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to  this  reduction.  No  fraudulent  suppression  of  fact  with  respect  to 
it  was  pleaded  or  litigated.  The  claim  of  the  defendant  with  respect 
to  the  reduction  of  the  rent  was  based  upon  the  alleged  false  repre- 
sentations with  respect  to  the  amount  of  rent  that  was  paid  by  Roessle. 

The  question  thus  presented  to  the  court  indicates  that  the  jury 
may  have  found  in  favor  of  the  appellants  on  the  charge  with  respect 
to  the  express  representations,  and  may  have  found  that  the  repre- 
sentation with  respect  to  rent  was  that  Roessle's  lease  called  for  $75,- 
000  rent  per  annum,  which,  as  already  observed,  was  true.  The  ap- 
pellants did  not  claim  that  they  informed  Lancaster  with  reference  to 
the  agreement  for  the  reduction  of  the  rent  during  the  two  years, 
which,  as  they  claim,  was  made  as  a  concession  to  secure  the  changes 
they  were  desirous  of  having  Roessle  make.  When  this  request  for 
instruction  on  the  part  of  the  jury  is  considered  in  the  light  of  the  tes- 
timony, the  effect  of  which  has  been  stated,  it  is  highly  probable  that 
the  jurors  wished  to  know  whether  they  could  relieve  the  defendant 
from  liability  by  the  mere  fact  that  the  appellants  failed  to  inform  him 
with  respect  to  the  modification  of  the  lease  concerning  the  rental  for 
the  two  years.  This  request  was  not  for  instructions  with  respect 
to  the  legal  effect  of  testimony  given  by  either  party  concerning  the 
representations  as  to  the  rental  paid  by  Roessle,  if  believed  by  the 
jury,  but  was  directed  to  the  point  as  to  whether  the  failure  of  the 
appellants,  which  was  conceded,  to  inform  Lancaster  on  this  point, 
constituted  a  misrepresentation;  and  the  court  in  effect  instructed 
them,  by  the  answer  to  this  inquiry,  that  they  might  find  that  it  did. 
That  was  error  most  prejudicial  to  appellants.  Any  further  instruc- 
tion given  on  that  subject  should  have  been  by  drawing  the  attention 
of  the  jury  to  the  claim  of  appellants  that  they  received  a  considera- 
tion "for  reducing  the  rent  for  the  two  years,  and  to  the  daim  of  the 
respondent  with  respect  thereto,  allowing  the  jury  to  find,  in  view  of 
the  claims  and  of  the  evidence  on  which  they  were  based,  whether 
the  appellants  made  a  false  representation  with  respect  to  the  rent; 
and  the  jury  should  have  been  specifically  instructed  that  a  verdict  for 
defendant  could  be  predicated  only  on  a  material  express  false  repre- 
sentation alleged,  proved,  and  relied  upon  by  defendant. 

It  follows,  therefore,  that  the  judgment  and  order  should  be  re- 
versed, and  a  new  trial  granted,  with  costs  to  appellants  to  abide  the 
event. 

INGRAHAM.  P.  J.,  and  SCOTT,  J.,  concur.  DOWLING  and 
HOTCHKISS,  JJ.,  dissent. 
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(164  App.  Dlv.  740) 

HUNSBERGEB  et  al.  v.  GUARANTT  TEUST  00.  OP  NBTWT  TOBK. 

(No.  6492.) 

(Supreme  Court,  Appellate  Division,  First  Department    December  4,  1914.) 

1.  Corporations  (§  473*) — Certification  of  Bonds  bt  TBtrsx  Compant— Ac- 

tions AGAINST  TBUBT  CdMPANT— LiABIUTT  FOB  ACCEPTING   INSUFFICIENT 
SECTTBmf. 

Where  a  trust  company  agreed  to  certify  bonds  Issned  by  a  building  as- 
sociation, on  pledge  to  It  of  first  mortgages,  with  the  stipulation  that  the 
title  be  Insured  and  the  fact  that  the  mortgages  were  first  mortgages 
guaranteed  by  the  Insurance  company,  the  trust  company,  assuming  lia- 
bility only  for  gross  negligence,  was  justified  in  accepting  the  insurance 
company's  guaranty  that  the  mortgages  pledged  were  first,  and  It  was 
not  liable  to  a  bondholder,  though  the  mortgages  were  in  fact  second,  and 
consequently  no  security. 

[Ed.  Note. — ror  other  cases,  see  Ck>rporations,  Cent  T>lg.  H  1842-1853, 
1855 ;  Dec.  Dig.  §  473.*] 

2.  Cobpobations   (§  621*) — Certtfting  Bonds — Liabilitt  op  Tbust  Com- 

pany TO  BONDHOLDEB — QUESTIONS  FOB  JUBT. 

Where  a  trust  company  agreed  to  certify  bonds  Issued  by  a  building  as- 
sociation on  pledge  of  first  mortgagee  to  the  trust  company,  such  mort- 
gages to  be  accompanied  by  an  appraisal  of  the  property,  and  the  mort- 
gages not  to  exceed  65  per  cent,  of  the  appraisal,  with  a  stipulation  that 
the  trustee  should  not  be  liable,  except  for  gross  negligence,  in  an  action 
by  a  bondholder  against  the  trustee,  whether  the  trustee  was  guilty  of 
gross  negllgejice  in  substituting  for  good  security  mortgages  accompanied 
Ji>y  appraisals  showing  on  their  face  that  the  improvements  were  only  in 
course  of  construction,  and  tjiat  the  property  was  valued  on  the  basis  ot 
the  completed  improvements,  was  for  the  Jury. 

[Ed.  Note. — For  other  cases,  see  Corporations,  Cent  Dig.  {{  2094-2098; 
Dec.  Dig.  S  521.»] 

Appeal  from  Trial  Term,  New  York  County. 

Action  by  Joseph  H.  Hunsberger  and  others,  as  administrators, 
against  the  Guaranty  Trust  Company  of  New  York.  From  a  judg- 
ment dismissing  the  complaint,  plaintiffs  appeal.  Reversed,  and  new 
trial  ordered. 

Argued  before  INGRAHAM,  P.  J.,  and  LAUGHLIN,  SCOTT,  and 
DOWUNG,  JJ. 

James  H.  Hickey,  of  New  York  City,  for  appellant. 

Russel  S.  Coutant  and  Charles  H.  Russell,  both  of  New  York  City, 
for  respondent. 

DOWLING,  J.  [1,2]  Plaintiff's  intestate  was  the  owner  of  a  col- 
lateral trust  bond  in  the  denomination  of  $500,  issued  by  the  Interstate 
Land  &  Building  Co-operative  Association,  for  which  she  paid  par  in 
the  open  market  on  January  25,  1910.  Said  bond  bore  a  certification  of 
the  defendant's  predecessor  in  the  following  form  : 

Trustee's  Certificate. 

It  is  hereby  certified  that  this  bond  is  one  of  the  series  of  bonds  described 
in  the  trust  and  supplemental  agreements  herein  mentioned,  and  cash,  or 
mortgages  and  cash,  have  been  deposited  with  the  trustee  as  therein  provided. 
The  Standard  Trust  Company  of  New  York,  Trustee. 
By  L.  T.  Stanton,  Vice  Pres't 

*Fot  otbar  cases  s«*  Mm*  topis  &  i  humbbx  In  Deo.  ft  Am.  Digs.  IMT  to  date,  ft  Rep'r  Indexes 
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The  trust  agreement  therein  referred  to  was  executed  by  said  asso- 
ciation with  the  Standard  Trust  Company,  and  thereunder  it  was  pro- 
vided that  the  association  should  secure  the  payment  of  the  bonds  is- 
sued by  it,  both  as  to  principal  and  interest,  by  pledging  with  the  trus- 
tee bonds  secured  by  first  mortgages  upon  improved  real  estate  in  the 
states  of  New  York  and  New  Jersey,  of  a  face  value  eiqual  to  the 
amount  of  the  trust  bonds  to  be  certified  and  delivered  by  the  trustee, 
and  to  further  deposit  with  the  trustee  with  each  mortgage  a  proper 
assignment  of  the  same,  and  a  title  insurance  policy  issued  by  a  duly 
authorized  title  insurance  company  of  the  state  of  fs^ew  York  or  New 
Jersey,  insuring  the  title  of  the  premises  so  mortgaged,  and  that  the 
same  were  first  mortgages,  and  to  also  deposit  with  such  trustee  an  ap- 
praisal of  each  piece  of  property  covered  by  such  mortgage,  said  ap- 
praisal to  be  made  by  an  official  appraiser  of  one  of  the  said  title  com- 
panies, appraising  each  of  said  piece  of  property  at  such  a  sum  that 
the  mortgage  upon  such  piece  of  property  should  not  exceed  65  per 
cent,  of  the  appraised  valuation  of  such  property,  and  to  further  de- 
posit with  the  trustee  a  sum  in  cash  equal  to  10  per  cent,  of  the*  amount 
of  the  bonds  so  certified  and  delivered  by  the  trustee.  The  agreement 
also  contained  a  clause  that  the  trustee  should  not  be  liable,  except  for 
its  own  willful  misconduct  or  default,  or  for  its  own  gross  negligence. 

The  aggregate  amount  of  the  bond  issue  so  provided  for  was  $1,- 
000,000,  but  in  fact  bonds  to  the  aggregate  of  but  $9,000  were  issued. 
The  trustee  on  June  1,  1910,  held  bonds  and  mortgages  as  collateral 
security  under  the  agreement  in  question  to  the  amount  of  $9,000,  and 
it  surrendered  the  same  to  the  association  and  received  in  return  there- 
for three  other  bonds  and  mortgages  for  $3,000  each,  making  the  same 
aggregate  amount.  These  were  held  by  the  defendant  to  secure  the  ex- 
isting bondholders,  among  whom  was  plaintiff.  At  the  time  that  the 
substituted  security  was  accepted  by  the  defendant,  it  received  poli- 
cies of  title  insurance  in  the  North  Jersey  Title  Insurance  Company, 
insuring  the  three  mortgages  thus  received,  each  for  $3,000,  as  first 
mortgages  on  the  premises  in  question.  At  the  same  time  appraiser's 
certificates  were  delivered  to  the  defendant  as  required  by  lie  agree- 
ment, which  appraised  the  properties,  respectively,  at  $4,800,  $4,700, 
and  $4,650;  but,  forming  part  of  each  of  said  appraisals,  under  the 
heading  of  "Remarks,"  appeared  the  following : 

"The  building  In  course  of  erection  is  a  two-story  and  attic  frame  dwelUns 
of  seren  rooms,  and  when  completed  Is  to  have  all  the  latest  modern  improve- 
ments,  steam  heat,  tiled  bathroom,  oak  floor  on  the  first  story,  except  the 
kitchen,  beam  ceiling  in  dining  room,  electric  and  gas  lighting.  The  valuation 
abore  given  of  the  land  Is  based  upon  the  fact  that  gas,  water,  and  electric 
lights  are  being  carried  tbrongbont  this  entire  tract." 

Of  the  total  appraised  value,  the  building  figured  in  two  of  the  ap- 
praisals at  $3,500  and  in  the  other  at  $4,0(W.  It  thereafter  developed 
that  the  mortgages  were  not  first,  but  second,  mortgages  upon  the 
property,  and  that  the  first  mortgages  were  foreclosed  and  the  prop- 
erty sold  to  satisfy  them,  rendering  the  lien  of  these  second  mortgages 
valueless  to  the  bondholders.  It  furthermore  appeared  that  the  build- 
ings on  the  premises  in  question  were  not  completed  at  the  time  the 
substituted  security  was  accepted  by  the  trustee;  that  on  one  parcel 
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there  were  no  improvements  of  any  kind,  not  even  a  cellar  having  been 
dug  or  foundations  laid ;  that  on  another  parcel  the  concrete  founda- 
tion only  had  been  built ;  and  that  upon  the  third  an  attempt  had  been 
made  to  dig  the  cellar,  but  no  other  work  done.  It  was  testified  that 
the  value  of  these  parcels  was  $400  each,  or  $1,200  in  all,  at  the  time  of 
the  transaction  in  question.  Upon  the  auction  sale  the  property  was 
bought  in  at  $500  for  each  parcel,  or  $1,500  in  all,  being  less  than  the 
total  of  the  first  mortgages.  It  thus  appears  that  defendant,  having 
in  its  possession  for  the  protection  of  the  bondholders,  under  the  terms 
of  the  trust  agreement,  bonds  and  mortgages  which  presumably  were 
in  conformity  with  the  terms  of  the  trust  agreement,  agreed  to  the  sub- 
stitutiori  in  place  thereof  of  new  securities  which  upon  their  face  did 
not  comply  with  the  requirements  of  the  agreement. 

We  think  that  the  trustee  was  justified  in  relying  upon  the  certificate 
of  the  Title  Insurance  Company  showing  that  the  mortgages  were  first 
liens  upon  the  property.  We  think,  however,  that  a  question  of  fact 
was  presented  for  determination  by  the  jury  as  to  whether  the  trustee 
was  guilty  of  gross  negligence  in  accepting  the  substituted  security  up- 
on the  report  of  an  appraiser  required  imder  the  agreement  to  be  fur- 
nished to  defendant,  when  such  appraisal  showed  that  the  value  fixed 
upon  the  buildings  was  that  of  completed  buildings,  while  the  very  ap- 
praisals stated  that  the  buildings  were  only  in  course  of  erection,  and 
when  they  further  disclosed  that  the  value  of  the  land  alone  was  ut- 
terly insufficient  to  meet  the  65  pier  cent,  requirement  of  the  agreement. 
Under  the  agreement  between  the  building  association  and  the  trustee, 
the  latter  could  be  held  liable  for  its  gross  negligence,  and  upon  that 
issue  the  plaintiff  duly  asked  to  be  allowed  to  go  to  the  jury,  and  ex- 
cepted to  the  refusal  to  permit  him  so  to  do.  We  think  this  was  clearly 
error,  and  the  judgment  and  order  appealed  from  will  therefore  be 
reversed,  with  costs,  and  a  new  trial  ordered,  with  costs  to  appellant 
to  abide  the  event. 

It  seems  to  have  been  assumed  by  both  parties  that  the  association 
was  insolvent,  and  that  plaintiff's  bond  had  been  rendered  valueless  by 
the  foreclosure  of  the  first  mortgages  upon  the  property  in  question, 
and  that  nothing  could  be  collected  upon  it  by  the  plaintiff.  If  this  be 
not  so,  then  that  issue  should  be  disposed  of  as  well  upon  the  new  trial. 

Judgment  reversed,  and  new  trial  ordered;  costs  to  appellant  to  abide 
event.    AH  concur. 
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a64  App.  DlT.  424) 

PHOENIX  HERMETIC  CO.  t.  FILTRINE  MFG.  CO.  6t  aL 

(Supreme  Court,  Appellate  Division,  Second  Department.    November  27, 1914.) 

1.  Sales  (J  98) — Exclusive  Options— Obdebs — Acts  Constituting  Obdeb. 

Where,  after  the  execution  of  a  contract  by  a  manufacturer  of  filters 
for  the  exclusive  sale  of  the  filters  to  plaintiff,  a  cori)oratlon,  at  a  stated 
schedule  of  prices,  binding  the  manufacturer  to  fill  all  orders  and  to  be 
ready  to  make  deliveries  at  certain  weekly  rates,  plaintiff's  secretary  ver- 
bally urged  the  manufacturer  to  Increase  its  production  and  make  up  a 
larger  stock,  and  approved  the  placing  of  an  order  for  90,000  filters  with 
an  outside  concern,  but  no  order  for  such  filters  was  entered  on  the  manu- 
facturer's books,  and  there  was  no  written  confirmation,  these  verbal 
communications  did  not  constitute  an  order  for  filters,  entitling  the  man- 
ufacturer, upon  the  refusal  of  a  tender  of  the  filters,  to  rescind  the  con- 
tract, especially  in  view  of  the  question  as  to  the  secretary's  authority 
thus  to  vary  the  contract. 

[Ed.  Note.— For  other  cases,  see  Sales,  Cent  Dig.  i  263 ;  Dec.  Dig.  {  98.*] 

2.  Sales  (§  98*) — Exclusivk  Options— Bbeaoh  op  Implied  Condition. 

Under  a  contract  by  a  manufacturer  for  an  exclusive  sale  of  filters  to 
plaintiff  at  a  stated  schedule  of  prices,  binding  the  manufacturer  to  fill 
all  orders  and  be  ready  to  make  deliveries  at  certain  weekly  rates,  and 
not  to  sell  to  any  one  else,  and  providing  that  after  the  second  year  the 
manufacturer  might  discontinue  the  agreement  upon  notice,  unless  plain- 
tiff purchased  annually  a  specified  quantity  of  the  filters,  the  contract 
otherwise  to  continue  for  15  years,  where  plaintiff,  during  the  first  year 
of  the  contract  term,  discontinued  its  advertising  of  the  filters,  greatly 
reduced  Its  selling  force  and  its  force  of  demonstrators,  and  directed  the 
manufacturer  to  stop  manufacture  altogether,  there  was  a  breach  by 
plaintiff  of  an  implied  condition  of  the  contract,  giving  the  manufacturer, 
a  right  to  terminate  the  contract  and  recover  damages  for  the  breach, 
since  the  law  will  imply  a  promise  when  equity  and  justice  require  a 
parfy  to  do  the  thing  in  question,  tbougli  he  never  actually  made  the 
promise  or  agreement. 

[Ed.  Note.— For  other  cases,  see  Sales,  Cent  Dig.  {263;  Dec.  Dig.  1 9a*] 

Thomas^  J.,  dissenting. 

Appeal  from  Trial  Term,  Kings  County, 

Action  by  the  Phoenix  Hermetic  Company  against  the  Filtrine 
Manufacturing  Company  and  another.  From  a  judgment  for  defend- 
ants, and  an  order  denying  a  new  trial,  plaintiff  appeals.  Reversed, 
and  new  trial  granted,  unless  defendants  stipulate  to  reduce  the  re- 
covery on  their  counterclaim. 

Argued  before  JENKS,  P.  J.,  and  THOMAS,  CARR,  STAPLE- 
TON,  and  PUTNAM,  JJ. 

William  M.  Chadbourne,  of  New  York  City  (Albert  F.  Jaeckel,  of 
New  York  City,  on  the  brief),  for  appellant 
Thomas  Downs,  for  respondents. 

PER  CURIAM.  Mr.  George  Kneuper,  as  .the  inventor,  and  the 
Filtrine  Manufacturing  Company,  of  which  Mr.  Kneuper  was 
President,  manufactured  filters  in  Brooklyn.  On  December  27, 
1910,  they  entered  into  an  agreement  with  the  Phoenix  Cap  Company 
for  an  exclusive  sale  of  their  filters  of  the  standard  sizes  (but  ex- 
cepting those  which  required  special  installation)  at  a  stated  schedule 

•For  other  casea  see  same  topic  A  t  mniBaii  In  Deo.  *  Am.  Dlx*.  1907  to  date,  ft  Rep'r  Indexe* 
UON.X.S.— 18 
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of  prices.  The  manufacturers  agreed  to  fill  all  orders  of  the  Phoenix 
Cap  Company,  also  to  be  ready  to  make  deliveries  at  certain  weekly 
rates ;  for  example,  1,000  weekly  was  to  be  the  rate  of  delivery  for 
the  "Mountain  Spring"  filter— one  of  the  principal  patterns.  The 
manufacturers  also  bound  themselves  not  to  sell  directly  or  indirect- 
ly any  filter,  save  through  the  Phoenix  Cap  Company ;  also  not  to  li- 
cense any  one  else  to  make  these  filters.  They  undwtook  to  prose- 
cute infringers,  the  costs  to  be  borne  equally,  not  exceeding  $1,000  a 
year.  The  Phoenix  Cap  Company  had  an  option  to  take  over  the 
manufacturing  plant  on  a  royalty  basis.  After  the  first  year  the 
Phoenix  Cap  Company  could  terminate  the  contract  on  3  months' 
notice,  then  taking  over  any  goods  manufactured  on  its  order; 
otherwise,  the  contract  was  to  last  for  15  years,  except  that  after  the 
second  year,  unless  the  third  party  (the  Phoenix  Cap  Company)  "pur- 
chases annually  $30,000  worth  of  products  of  the  first  and  second  par- 
ties, said  parties  may  discontinue  the  agreement  after  3  months'  notice 
in  writing  to  said  third  party." 

The  day  after  execution  of  this  instrument,  Mr.  Alexander,  the 
secretary  of  the  Phoenix  Cap  Company,  had  a  personal  interview 
with  Mr.  Kneuper,  and  urged  that  the  manufacturers  increase  their 
production.  Mr.  Alexander  then  went  to  California  and  made  some 
sales  there.  Upon  his  return  in  February,  1911,  he  again  urged  that 
a  larger  stock  be  made  up.  In  March  he  was  equally  optimistic,  and 
asked  for  larger  production,  in  view  of  the  more  active  distribution 
■  his  company  was  planning.  Defendants  had  placed  an  order  with  an 
outside  house  for  the  production  of  the  Mountain  Spring  filter.  Mr. 
Alexander  approved  of  this  large  order  for  50,000,  so  as  to  have  an 
ample  stock  to  meet  the  expected  sales,  and  said  the  Phoenix  Cap 
Company  and  the  defendants  would  carry  the  thing  with  the  responsi- 
bility divided  equally.  On  April  6,  1911,  the  directors  of  the  Phoenix 
Cap  Company  voted  to  spend  $10,000  in  advertising  these  filters. 
Eight  salesmen  were  employed  to  cover  New  York  and  the  vicinity. 
There  had  also  been  installed  in  different  drug  stores  some  three  or 
four  demonstrators  to  illustrate  the  actual  operation  of  these  filters. 

In  May  the  Phoenix  Cap  Company  began  negotiations  with  Mr. 
Giles,  of  Chicago,  for  a  sale  of  the  New  York  company  to  the  Her- 
metic Closure  Company,  which,  about  June  20th,  led  to  a  reorganiza- 
tion or  merger,  forming  the  present  plaintiff.  Mr.  Alexander  resign- 
ed on  June  20th,  but  stayed  at  the  office  until  July  6th,  when  Mr.  Hux- 
ley, from  Chicago,  took  charge  as  manager.  The  new  company  first 
wished  to  enlarge  the  scope  of  the  filter  contract,  so  as  to  include 
special  installations.  When  a  draft  of  a  proposed  modification  was 
submitted  to  defendants,  Mr.  Kneuper  as  a  condition  asked  to  have 
a  minimum  of  yearly  sales  fixed.  By  July  18th  these  negotiations  ap- 
pear to  have  been  dropped.  Plaintiff  also  objected  that  some  of  the 
filters  were  lighter  in  construction  than  those  earlier  produced,  and 
suggested  some  change  in  the  design  of  the  "Mountain  Spring"  filter. 

Mr.  Kneuper  wrote  on  July  18th  that  the  Filtrine  Company  had 
made  up  from  $30,000  to  $40,000  of  filters,  under  the  order  of  the 
Pbwoix  C*p  Company,  adding,  "We  have  received  no  orders  for 
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nearly  a  month,  and  are  unwilling  that  there  should  be  any  further 
delay."  Mr.  Giles  answered  on  same  day  that  the  plaintiff  had  "un- 
til the  end  of  the  third  year  to  sell  $30,000  worth  of  your  filters,  and 
we  will  certainly  not  order  them  faster  than  we  sell  them."  The  next 
day  Mr.  Kneuper  replied  that : 

'TThe  fair  construction  of  the  contract  Is  that  you  shall  go  ahead  and  do 
your  best  to  sell  these  goods,  and  make  the  Joint  venture  as  profitable  to  you 
and  to  us  as  1b  possible.  That  does  not  mean  that  you  are  to  discharge  all 
your  salesmen  and  lie  down  on  the  contract  and  do  nothing.  It  means  ener- 
getic effort  on  your  part  to  sell  goods;  that  is  the  spirit  of  the  agreement.- 
You  have  done  practically  nothing  for  a  month,  and  this  course  Is  most  un- 
satisfactory to  us.  ♦  •  •  We  shall  not  hold  the  goods  you  hare  alrea«Jy 
ordered  to  be  manufactured  much  longer,  not  beyond  a  reasonable  time." 

Defendant,  about  July  25th,  tendered  a  truck  load  of  its  filters  at 
plaintiff's  office,  which  was  declined.  On  July  26th  defendants  wrote, 
setting  forth  that  the  Phoenix  Company  had  discharged  its  salesmen 
and  incapacitated  itself  from  carrying  out  the  contract.  It  referred 
to  the  tender  of  goods  yesterday  and  plaintiff's  refusal,  claiming  that 
these  acts  were  a  breach,  and  that  it  therefore  elected  to  terminate 
the  contract  and  to  hold  the  Phoenix  Company  for  damages.  The 
Phoenix  Company  replied  that  the  letter  had  been  turned  over  to  Mr. 
Saxe,  their  attorney. 

Up  to  June  20th  the  Phoenix  Company  had  purchased  filters  and 
material,  and  its  payments  therefor  up  to  July  14th  amounted  to  $7,- 
733.02 ;  its  own  sales  of  such  filters  in  the  month  of  July,  up  to  the 
26th,  were  over  $2,000. 

The  present  action  was  to  recover  $150,000  damages  for  breaking 
off  the  contract,  to  which  defendants  interposed  a  counterclaim  for 
$22,592  damages  for  breach  of  contract,  in  that  plaintiff  intentionally, 
fraudulently,  and  without  justification  sought  and  compelled  the  de- 
fendants to  terminate  the  contract,  by  withdrawing  salesmen  and  dis- 
continuing all  advertising,  and  by  changing  the  officers  of  the  former 
company. 

The  issues,  therefore,  were :  Who  committed  the  first  breach  ?  Was 
the  repudiation  of  July  26th  justified  ? 

[1  ]  It  seems  to  be  admitted  that  all  merchandise  regularly  ordered 
in  writing  had  been  paid  for.  The  defendants'  right  to  terminate 
rests  on  establishing  inaction  by  plaintiff,  such  as  puts  on  plaintiff  a 
voluntary  disability,  by  acts  like  the  discharge  of  employes,  and  other 
neglects,  amounting  to  a  breach  of  the  agreement.  Against  this,  it  is 
urged  that  all  such  omissions  were  within  the  plaintiff's  rights — that 
the  letter  of  the  contract  only  fixed  $30,000  as  the  annual  sales  for 
the  third  year,  also  that  Alexander's  so-called  orders  for  $30,000  or 
$40,000  were  simply  general  suggestions  to  have  a  large  stock  ready 
from  which  orders  could  be  promptly  filled.  Considering,  however, 
the  unsatisfactory  testimony  as  to  these  directions  to  manufacture 
more  filters,  the  omission  to  enter  any  such  order  in  the  defendants' 
books,  and  the  entire  absence  of  any  written  confirmation,  and  the 
question  whether  Mr.  Alexander  had  authority  thus  to  vary  the  con- 
tract, we  cannot  find  that  this  stock  thus  made  up  had  been  "pr- 
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dered"  by  the  plaintiff,  so  as  to  entitle  defendants  to  tender  the  mer- 
chandise. Witliout  written  order  or  demand,  and  in  the  absence  of 
any  notice,  the  tender  of  this  truck  load  was  ineffective. 

[2]  The  voluntary  stoppage,  however,  of  effort  to  sell,  amounted 
to  a  breach  of  an  implied  condition.  The  Phoenix  Company  con- 
trolled the  sole  and  entire  output  of  the  standard  filters.  It  had  the 
"Mountain  Spring"  filters  stamped  "The  Phoenix  Cap  Co.,  Sole  Dis- 
tributors," which  was  the  imprint  on  all  these  filters  made  after  the 
contract.  The  Phoenix  Company  did  not  deal  on  a  commission  basis, 
but  took  the  goods  at  stated  price.  The  total  stoppage  of  orders  aft- 
er June  2C)th,  the  discontinuance  of  advertising,  reducing  the  selling 
force  from  eight  to  three  and  then  to  one,  and  the  like  reduction  of 
demonstrators,  with  Mr.  Giles'  later  direction  to  defendants  to  stop 
manufacture  altogether,  gave  defendants  a  right  to  terminate  the 
contract,  under  the  doctrine  of  a  breach  of  a  promise  legally  implied. 
This  is  because  the  law  will  intend  a  promise,  when  equity  and 
justice  require  the  party  to  do  the  thing  in  question,  even  though  it 
expressly  appears  that  he  never  actually  made  the  promise  or  agree- 
ment, which  by  such  implication  the  law  attributes  to  him.  Scrantom 
V.  Booth,  29  Barb.  171,  174;  Genet  v.  Delaware  &  Hudson  C.  Co., 
136  N.  Y.  593,  32  N.  E.  1078,  19  L.  R.  A.  127;  Wilson  v.  Mechani- 
cal Orguinette  Co.,  170  N.  Y.  542,  63  N.  E.  550;  Creamer  v.  Metro- 
politan Securities  Co.,  120  App.  Div.  422,  429,  105  N.  Y.  Supp.  28. 
Especially  does  this  apply  in  case  the  buyer  himself  creates  the  dis- 
ability which  prevents  full  performance  on  his  part.  Wells  v.  Alex- 
andre, 130  N.  Y.  642,  29  N.  E.  142,  15  L.  R.  A.  218;  Page  on  Con- 
tracts, §  1443. 

A  question  arises  as  to  the  verdict  on  the  counterclaim.  The  de- 
fendants' gross  product  could  not  be  charged  up  against  the  plaintiff. 
The  verdict  on  this  basis  stands  in  part  unsupported,  based  on  the 
considerations  here  stated.  Taking  the  situation  as  it  existed  on  July 
26th,  when  defendants  decided  to  end  their  relations  with  the  plain- 
tiff, we  think  their  legal  damages  were  not  $7,500,  a  sum  apparently 
based  on  the  entire  stock  on  hand,  and  even  then  not  dearly  estab- 
lished. 

It  follows  that  the  judgment  and  order  must  be  reversed,  and  a  new 
trial  granted,  costs  to  abide  the  event,  unless  defendants  stipulate  to 
reduce  their  recovery  on  the  counterclaim  to  $2,500,  in  which  event 
the  judgment,  as  so  modified,  and  order,  are  affirmed,  without  costs. 
All  concur,  except  THOMAS,  J.,  who  dissents. 
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(104  iU>p.  Div.  682) 

NOSK  V.  CITY  OF  NEW  YORIC 

(Supreme  C!ourt,  Appellate  Division,  Second  Department.    November  27,  1&14.) 

1.  Masteb  Ann  Servant  (§  276*) — Injuries  to  Servant — Neolioence — Evi» 

DENCE. 

Ill  an  action  for  death  of  a  servant  while  inside  one  of  defendant's 
boilers  by  a  fireman  attempting  to  "blow  down"  another  boiler  without 
making  sure  that  the  cntpoft  valve  bad  bhen  closed  on  the  blow-off  pipe 
leading  into  the  boiler  where  decedent  was  at  work,  evidence  held  lusulfl- 
dent  to  sustain  a  finding  that  the  valve  had  been  (%»ened  by  defendant's 
engineer  after  th^  fireman  had  examined  it,  shortly  before  the  accident 
and  found  it  dos^. 

[Ed.  Note.— For  oUier  cases,  see  Master  and  Servant,  Gent.  Dig.  if  050- 
952,  954,  969,  970,  976 ;   Dec.  Dig.  |  276.*] 

2.  Master  anu  Ssbvant  (§  286*)— Death  ot  Servant — NBeuGKNCc 

Where,  in  an  action  for  death  of  a  servant  while  cleaning  one  of  de- 
fendant's boilers  by  being  scalded  by  hot  steam  let  into  the  boiler  by  the 
fireman  while  blowing  off  another  boiler,  without  closing  the  pipe  lead- 
ing into  the  boiler  In  which  decedent  was  working,  the  jury  might  hare 
found  that  it  was  the  duty  of  the  engineer,  before  ordering  the  fireman 
to  blow  off  the  boiler,  to  see  that  the  connecting  valve  was  closed,  his 
failure  to  do  so,  resulting  in  decedent's  death,  was  actionable  negligence. 

[Ed.  Note. — For  other  cases,  see  Master  and  Servant,  Cent  Dig.  U  1<X)1, 
1006,  1008,  1010-1015,  1017-1033,  1036-1042,  1044,  1046-1050;  Dec.  Dig. 
$  286.*] 

Appeal  from  Trial  Term,  Kings  County. 

Action  by  Maud  Nosk,  as  administratrix  of  John  F.  Nosk,  deceased, 
against  the  city  of  New  York.  From  a  judgment  for  p^intiff,  and 
from  an  order  denying  a  new  trial,  defendant  appeals.  Reversed,  and 
new  trial  granted. 

Argued  before  Jenks,  P.  J.,  and  THOMAS,  CARR,  STAPLETON, 
and  PUTNAM.  JJ. 

Frank  Julian  Price,  of  New  York  City,  for  appellant. 
Martin  T.  Manton,  of  New  York  City  (Vine  H.  Smith,  of  New  York 
City,  on  the  brief),  for  respondent. 

JENKS,  P.  J.  This  action  is  by  the  administrator  of  a  servant 
against  the  master  for  negligence.  The  master  maintained  a  pumping 
station  wherein  were  three  boilers.  The  blow-off  pipe  was  common 
to  the  three,  but  could  be  cut  off  from  any  one  of  them  by  a  valve.  At 
8  o'clock  a.  m.  the  servant  went  inside  one  of  the  boilers  to  clean  it. 
About  an  hour  after,  O'Malley,  a  fireman  of  the  defendant,  assigned 
to  that  station,  began  to  "blow  down"  a  boiler.  In  that  work  he  ad- 
mitted steam  into  the  blow-off  pipe,  whence  the  steam  passed  into  the 
boiler  wherein  the  servant  was  at  work  and  fatally  injured  him.  If  the 
blow-off  pipe  had  been  cut  off  by  the  valve  from  the  boiler  wherein  the 
servant  was  at  work,  the  casualty  could  not  have  happened. 

The  plaintiff  offered  proof  that  the  valve  was  closed  at  8:10  a.  ra., 
and  also  proof  circumstantial  which  she  insists  permits  the  conclusion 
that  after  that  hour,  and  before  O'Malley  began  to  blow  down,  that 
valve  was  opened  by  the  engineer  in  charge  of  that  station.     The 

•For  oUier  cases  see  same  topto  *  !  nvmbeb  In  Dec.  A  Am.  Digs.  1S07  to  date,  4b  Rep'r  Indexea 
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charg«  of  the  learned  court  permitted  the  jury  to  find  negligence,  if 
they  but  determined  that  the  valve  was  closed  at  8:10  a.  m.  and  was 
opened  thus  by  the  engineer.  There  was  other  proof  offered  for  the 
purpose  of  establishing  negligence,  and  the  question  of  liability  was  not 
limited  by  the  court  to  the  instruction  stated.  But,  as  the  verdict  was 
general,  it  cannot  be  said  that  the  jury  may  not  have  rendered  its  ver- 
dict entirely  within  the  said  instruction. 

[1]  I  am  not  satisfied  that  the  proof  was  sufficient  to  justify  the 
conclusion  that  the  valve  was  opened  by  the  engineer.  The  proof  was 
given  mainly  by  O'Malley.  This  witness  says  that,  after  he  examined 
the  valve  at  8:10  a.  m.,  he  went  to  clean  the  fires  in  boiler  No.  1,  and 
at  that  time,  about  9  a.  m.,  the  engineer  went  in  between  boilers  Nos. 
1  and  3  (No.  2  was  that  wherein  the  servant  was  at  work),  where  this 
valve  was,  and  bent  down,  but  that  the  witness  could  not  see  the  en- 
gineer's arms  or  what  he  was  doing.  O'Malley  says  that  the  engineer 
passed  outside  of  the  building,  but  came  again  in  between  the  boilers. 
He  says  that  the  valve  was  4  or  5  inches  from  the  floor.  O'Malley  says 
that  he  was  around  these  boilers  all  of  the  time  between  8  and  9  a.  m., 
save  that  he  went  outside  twice  to  dump  loads  of  ashes,  which  work  he 
could  do  in  a  minute  or  less,  and  that  none  other  than  the  engineer 
came  into  the  station  during  that  time,  save  a  negro  to  borrow  a  shov- 
el (who  happened  to  be  on  the  floor  when  the  casualty  happened),  and 
a  fellow  servant.  Waters,  who  was  wheeling  in  coal,  but  who  was  not 
around  the  boilers  save  in  the  morning,  when  the  men  changed  their 
clothes.  O'Malley  says  that  there  were  not  many  houses  near  the  sta- 
tion— ^that  the  nearest  was  500  or  600  feet  distant.  The  only  other 
men  present  in  the  station  that  morning,  according  to  O'Malley,  were 
the  said  intestate,  Halloran,  who  was  at  work  with  the  intestate,  and 
Hughes. 

The  proof  that  the  valve  was  closed  at  8:10  rests  upon  the  testimony 
of  O'Malley  alone,  who  was  tried  on  charges  relating  to  the  casualty, 
and  dismissed.  It  may  be  gleaned  from  his  testimony  and  that  of  Hal- 
loran that  it  was  the  duty,  or  at  least  the  custom,  of  the  fireman  (and 
such  was  O'Malley)  to  examine  the  valve  before  blowing  down,  with- 
out instructions  from  the  engineer.  If  O'Malley  had  done  so  on  this 
occasion,  and  found  the  valve  open,  presumably  he  could  have  pre- 
vented the  escape  of  steam  from  the  blow-off  pipe  into  this  boiler  by 
turning  off  that  valve.  Presumably  he  did  not  examine  the  valve  at  all, 
or,  if  he  looked  at  it,  he  did  not  see  its  condition.  He  may  have  relied 
upon  the  fact  that  he  found  the  valve  closed  an  hour  before.  What- 
ever the  shortcomings  of  the  engineer,  if  O'Malley  had  observed  the 
custom  properly,  it  would  seem  that  the  casualty  could  not  have  hap- 
pened. It  was  but  human  for  him  to  shift  the  blame  upon  another. 
He  may  well  have  smarted  under  his  discharge.  On  the  other  hand, 
the  engineer  denies  positively  that  he  turned  on  the  valve,  and  says 
that  he  went  through  the  boiler  room  on  that  morning  only  to  instruct 
Hughes,  who  was  to  dig  a  trench.  The  fireman.  Waters,  went  to 
work  at  8  a.  m.,  and  was  at  work  wheeling  coal  from  the  shed,  45  to 
60  feet  distant,  into  the  fire  room,  from  8  a.  m.  until  the  casualty.  He 
wheeled  in  12  or  14  barrels  of  coal,  and  occupied  in  each  wheeling  a 
little  more  than  12  minutes.    For  a  part  of  each  time  thus  consumed 
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he  could  not  see  the  fire  room,  but  while  he  was  thus  in  and  out  he  did 
not  see  the  engineer  therein.  No  reason  whatever  is  suggested  why 
the  engineer  should  have  gone  into  the  fire  room  to  turn  on  this  valve  of 
the  blow-off  pipe. 

[2]  I  am  not  prepared  to  say  that  the  plaintiff  could  not  have  re- 
covered upon  her  case;  for  it  appears  that  O'Malley  testifies  that  he 
notified  the  engineer  of  his  purpose  to  blow  down,  and  that  the  engi- 
neer answered,  "Go  ahead  and  blow  the  boilers."  The  engineer  ad- 
mits the  notification.  He  denies  that  he  gave  any  direction.  He  as- 
serts that  he  made  no  response.  He  admits  that  he  did  not  attend. 
He  does  not  testify  that  he  gave  an  indication  of  his  purpose  to  attend. 
It  appears  that  at  the  moment  of  notification  he  was  engaged  outside  of 
the  boiler  room  in  instructions  to  Hughes  as  to  work  which  does  not 
seem  either  emergent  or  urgent.  The  jury  might  have  found  that  it 
was  the  duty  of  the  engineer  to  attend  at  the  boilers  forthwith,  or,  if 
he  thought  that  he  could  not  do  so,  he  should  have  said  something  in 
restraint  of  O'Malley,  or  in  reminder  to  him  of  the  rule  or  custom.  Or, 
again,  if  the  jury  were  satisfied  that  subsequent  to  8:10  a.  m.  the 
engineer  had  turned  on  the  valve,  they  might  have  found  that  there- 
fore, when  O'Malley  notified  him  of  the  proposed  blowing  down,  it 
was  his  duty  in  the  exercise  of  due  care  to  notify  O'Malley  of  the  con- 
dition of  the  valve,  or,  beyond  reliance  of  any  general  rule  or  custom, 
to  caution  O'Malley  to  wait  until  he  came  to  examine  the  valve.  As  a 
consequence,  they  might  have  found  that  the  said  engineer  in  charge,  as 
the  representative  of  the  defendant,  omitted  without  justification  to 
make  inspection  of  the  valve  or  cock  before  this  work  of  blowing  down, 
and  hence  was  negligent. 

The  judgment  and  order  are  reversed,  and  a  new  trial  is  granted ; 
costs  to  abide  the  event    All  concur. 


(184  App.  Dlv.  nS) 

KLIN6BNBESO  v.  CITY  OF  NEW  YORK. 

(Supreme  Ciourt,  Appelate  Divlsloii,  Second  Department    Norember  20, 1914.) 

Judgment  (|  606*) — ^Fobubb  Conviction— ConnmTiNo  Tbespass. 

Where  plaintiff  had  recovered  damages  for  a  continuing  trespass  by  the 
dty  of  New  York,  In  a  former  action  In  which  recovery  was  limited  to 
the  damages  accrued  up  to  the  date  of  the  flUng  of  the  notice  of  claim, 
required  by  Greater  New  York  Charter  (Laws  1901,  c.  466)  J  261,  he  may 
in  a  subsequent  action. recover  the  damages  accrued  between  the  date  of 
the  filing  of  that  claim  and  the  commencement  of  the  former  action. 

[Ed.  Note. — For  other  cases,  see  Judgment  Cent  Dig.  i  1120;  Dec.  Dig 
J  006.*] 

Burr  and  Thovaaa,  JJ.,  dissenting  In  part 

Appeal  from  Trial  Term,  Queens  County. 

Action  by  Charles  Klingenberg  against  the  City  of  New  York. 
Judgment  for  plaintiff,  and  defendant  appeals.  Reversed,  and  new 
trial  granted. 

Argued  before  JENKS,  P.  J.,  and  BURR,  THOMAS,  RICH,  and 
STAPLETQN,  JJ.  

*For  oUier  cases  see  same  topfa)  *  I  mniBSB  In  Deo.  A  Am.  Digs.  Iftn  to  data,  ft  B«p'r  Indexes 
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William  E.  C.  Mayer,  of  New  York  City  (Terence  Farley,  of  New 
York  City,  on  the  brief),  for  appellant. 
Charles  Coleman  Miller,  of  New  York  City,  for  respondent. 

JENKS,  P.  J.  Taking  into  consideration  the  two  former  actions,  I 
think  that  upon  this  record  the  plaintiff  was  entitled  to  recover  in  this 
action  for  the  usable  value  of  his  lands  from  August  26,  1910,  to 
March  1,  1912,  exclusive  of  the  period  from  March  to  November, 
1911.  As  I  read  the  record,  he  recovered  in  his  first  action  for  such 
value  up  to  August  26,  1910,  and  in  his  second  action  for  the  said  pe- 
riod of  months  which  I  would  exclude. 

The  first  action  was  begun  on  August  17,  1911,  but  the  period  of 
recovery  therein  was  limited  by  the  court  to  the  said  August  26,  1910. 
the  day  of  the  service  of  the  notice  of  claim  upon  the  defendant  pur- 
suant to  section  261  of  the  Greater  New  York  Charter.  The  learned 
corporation  counsel  insists  that  there  can  be  no  recovery  in  this  ac- 
tion for  any  period  prior  to  the  time  of  the  commencement  of  the  first 
action,  because  the  plaintiff  could  have  recovered  in  the  first  action  the 
damages  up  to  that  time,  under  the  rule  announced  in  Uline  v.  N.  Y.  C. 
&  H.  R.  R.  R.  Co.,  101  N.  Y.  98,  4  N.  E.  536,  54  Am.  Rep.  661,  and 
Pond  v.  Metropolitans.  R.  Co.,  112  N.  Y.  186,  19  N.  E.  487,  8  Am.  St. 
Rep.  734.  But  I  think  that  the  said  charter  provision  is  in  limitation 
of  the  general  rule.  This  provision  is  to  afford  the  city  opportunity 
for  investigation  and  adjustment  without  litigation;  and  incidentally  it 
is  in  further  assurance  of  the  prompt  payment  of  a  just  claim.  If 
the  period  of  recovery  upon  such  a  claim  were  not  limited  by  the  time 
of  filing  thereof,  but  only  by  the  time  of  the  commencement  of  the  ac- 
tion, then  necessarily  for  30  days,  and  for  any  other  period  that  in- 
tervened the  filing  of  the  claim  and  the  beginning  of  the  action,  there 
could  not  be  notice  to  the  city,  and  consequently  no  opportunity  for 
the  investigation  and  adjustment  contemplated  by  the  statute.  In  fine, 
no  claim  is  filed  that  covers  at  least  the  period  of  30  days,  and  possibly 
a  much  longer  period. 

I  advise  that  the  judgment  be  reversed,  and  that  a  new  trial  be 
granted;   costs  to  abide  the  event. 

RICH  and  STAPLETON,  JJ.,  concur. 

BURR,  J.  I  concur  in  the  reversal  of  the  judgment  appealed  from, 
but  not  upon  the  grounds  stated  in  the  prevailing  opinion.  The  usual 
rule  as  to  the  measure  of  damages  in  actions  for  continuing  trespass 
is  correctly  stated  therein,  viz.,  damages  to  the  date  of  the  commence- 
ment of  the  action.  I  cannot  appreciate  the  force  of  the  argument 
that  the  charter  provisions  requiring  the  filing  of  a  notice  of  plaintiff's 
demand  furnish  an  exception  to  the  rule.  Plaintiff's  demand,  and  the 
claim  upon  which  it  rests,  is  for  the  trespass.  The  amount  of  the  claiai 
is  only  incidental  thereto.  In  his  notice,  filed  with  the  comptroller,  up- 
on the  commencement  of  action  No.  I,  he  should  have  stated  the  claim 
upon  which  his  demand  was  based,  and,  if  necessary  to  specify  dam- 
ages, should  have  specified  an  amount  sufficient  to  compensate  him  to 
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the  date  of  the  commencement  of  the  action.  If  he  did  not  do  so,  it 
was  his  fault.  I  think  that  the  court,  in  action  No.  1,  erred  in  not  al- 
lowing plaintiff  to  prove  damages  to  the  date  of  the  trial ;  but  for  this 
error  plaintiff's  remedy  was  by  appeal,  and  not  by  a  new  suit. 

I  concur,  also,  with  THOMAS,  J.,  in  respect  to  the  amount  of  dam- 
ages, if  defendant  is  liable. 

THOMAS,  J.  I  concur  with  BURR,  J.  The  plaintiff's  market  gar- 
den was  injured  by  defendant's  continuing  trespass  from  and  includ- 
ing the  year  1910,  to  March  1,  1912,  when  his  lease  expired.  He  has 
scattered  this  period  into  four  fragments,  as  follows:  (1)  1910  to  Au- 
gust 26,  1910;  (2)  August  26,  1910,  to  March  or  April,  1911;  (3) 
March  or  April  1,  1911,  to  November  1,  1911 ;  (4)  November  1,  1911, 
to  March  1,  1912.  He  recovered  for  the  first  period  in  action  No.  1, 
begun  August  17,  1911 ;  for  the  third  period  in  action  No.  2,  begun 
February  15,  1912;  and  would  recover  for  the  second  and  fourth  pe- 
riods in  this  action.  No.  3,  begun  March  5,  1913.  He  could  have  re- 
covered in  action  No.  1,  begun  August  17,  1911,  all  his  damages  to 
that  time,  including  period  No.  2,  or  he  could  have  recovered  therefor 
in  action  No.  2,  begun  February  15,  1912,  and  all  his  damages  to  that 
time.  But  he  did  not  recover  damages  for  the  second  period,  either  in 
the  first  or  second  actions,  but  carried  them  over  to  action  No.  3,  be- 
gun March  5,  1913,  and  tacked  them  onto  the  damages  from  Novem- 
ber 1, 1911,  to  March  1,  1912. 

The  first  question  is  whether  he  should  be  allowed  to  recover  dam- 
ages for  the  second  period,  August  26,  1910,  to  March  1,  1911,  assum- 
ing that  he  has  any.  This  court  is  now  deciding  that  he  could  not  re- 
cover them  in  the  first  action,  begun  August  17,  1911,  for  a  time  later 
than  the  date  of  filing  his  notice  of  claim  with  the  comptroller  on  Au- 
gust 26,  1910.  Why,  then,  did  he  not  seek  recovery  for  the  second 
period  in  the  second  action,  begun  February  15,  1912?  His  answer  is 
that  what  he  now  says  is  the  law  he  did  not  know  to  be  the  law  When 
he  began  suit  No.  2.  But  ignorance  of  the  law  is  not  an  excuse.  He 
is  now  securing  a  decision  that  he  could  not  recover  below  the  date  of 
filing  his  claim.  Why,  then,  did  he  not  include  the  second  period  in 
his  second  claim  and  second  action?  His  own  interpretation  of  the 
law  convicts  him  of  failing  to  recover  for  the  omitted  time  when  he 
Iiad  full  opportunity  of  doing  so,  and  of  splitting  up  a  cause  of  action 
for  a  continuing  trespass,  so  that  an  intermediate  portion  of  it  should 
be  segregated  and  then  carried  over  to  be  included  in  a  subsequent 
suit. 

Such  a  fugitive  and  volatile  fraction  of  a  right  of  action  escaping 
the  second  notice  filed,  and  the  second  action,  and  coalescing  with  the 
third  cause  of  action,  in  my  judgment  introduces  a  strange  and  abnor- 
mal feature  in  the  doctrine  of  splitting  up  causes  of  action.  I  think 
that  a  person  suffering  from  a  continuing  trespass  cannot,  after  the 
damage  is  recoverable,  present  some  of  it  to  the  comptroller  piecemeal 
and  disjointly,  and  sue  upon  it  in  patches.  But  what  damages,  in  fact, 
has  he  left  ?  He  recovered  to  August  26,  1910,  which  would  seem  to 
include  the  loss  of  his  season.  He  must  have  recovered  for  what  he 
planted  before  August  26th.    Could  he  plant  and  reap  after  August 
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26th,  and  so  into  the  progressmg  months?  That  would  seem  to  require 
some  sustaining  evidence.  In  any  case,  it  may  be  believed  that  in  this 
latitude  vegetation  is  not  profitable  from  November  1st  to  March  1st. 
The  judgment  should  be  reversed,  and  a  new  trial  granted;  costs 
to  abide  the  event 


a64  App.  Dlv.  410) 

COEN  T.  JAMES  et  aL 

(Supreme  Court,  Appellate  Division,  Second  Department   November  20, 1914.) 

JUDOMKNT    (§   641*) — CONCLTJSIVKWKSS. 

A  composition  in  bankruptcy  was  accepted  by  the  creditors.  As  he  was 
unable  to  comply  with  Bankr.  Act  July  1, 1898,  c.  B41,  f  12b,  30  SUt  540 
(U.  S.  Comp.  St.  1913,  §  9596),  declaring  that,  before  a  composition  can  be 
confirmed,  money  sufficient  to  pay  the  consideration  for  the  composition, 
costs,  etc.,  must  be  deposited  subject  to  the  order  of  court,  plaintiff  fur- 
nished funds  which  were  deposited  in  accordance  with  the  statute.  Dif- 
ficulty arising  as  to  the  composition,  plaintifC  stopped  payment  on  her 
check,  and  filed  a  petition  with  the  referee,  praying  that  the  trustee  be  or- 
dered to  return  it  to  her.  Held  that,  plaintiff  having  made  herself  a 
party  to  the  bankruptcy  proceedings,  the  Judgment  of  the  referee  denying 
relief  is  ConcluslTe,  and  the  state  courts  wUi  not  thereafter  entertain  au 
action  to  recover  the  deposit  from  the  trustee. 

[Ed.  Note. — For  other  cases,  see  Judgment,  Cent  Dig.  |  1166;  Dec. 
Vig.  i  641.*] 

Appeal  from  Special  Term,  Kings  County. 

Action  by  Mary  L.  Coen  against  Peter  H.  James,  individually  and 
as  trustee  in  bankruptcy,  etc.,  and  others.  From  a  judgment  dismiss- 
ing the  complaint,  plaintiff  appeals.    Affirmed. 

See,  also,  163  App.  Div.  967,  148  N.  Y.  Supp.  1110. 

Argued  before  JENKS,  P.  T.,  and  THOMAS,  CARR,  STAPLE- 
TON,  and  PUTNAM,  JJ. 

William  H.  Good,  of  Brooklyn,  for  appellant. 
Ralph  K.  Jacobs,  of  Brooklyn,  for  respondents. 

PER  CURIAM.  After  one  Joseph  Mayhew  had  been  adjudicated 
bankrupt  in  the  United  States  District  Court  for  the  District  of  New 
Jersey,  and  the  matter  duly  referred  to  Mr.  George  R.  Beach  as  ref- 
eree in  bankruptcy,  the  defendant  James  was  appointed  trustee  in  bank- 
ruptcy, and  duly  qualified.  Terms  of  composition  were  then  offered 
and  accepted  by  the  creditors.  Before,  however,  a  composition  can  re- 
ceive judicial  confirmation,  "the  consideration  to  be  paid  by  the  bank- 
rupt to  his  creditors,  and  the  money  necessary  to  pay  all  debts  which 
have  priority  and  the  cost  of  the  proceedings,"  must  be  deposited  in  a 
designated  place  and  "subject  to  the  order  of  the  judge."  Bankr.  Act 
1898,  §  12b;  General  Order  29  (89  Fed.  xii,  32  C.  C.  A.  xxviii). 

It  is  alleged  that  the  deposit  so  required  was  $4,200,  of  which  the 
bankrupt  could  raise  but  $1,200,  so  that  the  plaintiff,  who  was  not  a 
creditor,  advanced  $3,000  by  her  certified  check,  made  payable  to  the 
order  of  her  husband  and  indorsed  by  him  to  the  order  of  the  de- 
Tor  oUi«r  cases  see  tame  topic  &  I  mumbeb  In  Dee,  ft  Am.  Digs.  1907  to  date,  &  Rep'r  Indetes 
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f endant  James,  to  be  held  subject  to  various  conditions,  but  to  be  re- 
turned if  the  composition  offer  should  not  be  confirmed  by  the  court 
by  July  31,  1911.  Some  controversy  afterward  arose,  and  the  plain- 
tiff stopped  payment  of  this  check.  She  subsequently  presented  to  the 
referee  in  bankruptcy  a  verified  petition,  together  with  affidavits,  claim- 
ing that  the  terms  of  her  deposit  had  not  been  kept,  and  praying  that 
the  trustee  be  ordered  to  return  it  to  her.  The  referee  heard  the  mat- 
ter on  aflfidavits,  and,  indeed,  appears  to  have  offered  to  take  oral 
proof  as  to  the  issues  thus  raised,  which  the  petitioner's  counsel  waiv- 
ed, and  consented  that  the  proofs  be  by  affidavits.  Eventually  the  ref- 
eree refused  the  application  by  his  order  den]ring  the  relief  sought. 

The  plaintiff  then  brought  the  present  suit,  joining  as  a  defendant 
the  Commercial  Trust  Company,  on  which  her  check  had  been  drawn. 
The  trustee,  Mr.  James,  first  obtained  from  the  referee  in  bankruptcy 
an  order  staying  the  present  suit,  which  restraining  order,  however, 
was  set  aside  and  vacated  by  the  District  Judge  for  the  District  of 
New  Jersey.  The  defendant  James  answered  with  the  plea  of  res 
judicata,  which  was  sustained  by  the  learned  justice  at  Special  Term, 
from  which  plaintiff  has  appealed. 

The  plaintiff's  check  was  deposited  as  the  basis  for  the  proposed  com- 
position. It  was  therefore  a  statutory  proceeding  in  the  bankruptcy 
matter  pending  before  the  referee  in  bankruptcy.  It  would  be  an  ex- 
traordinary interference  for  another  tribunal  to  direct  a  trustee  in  bank- 
ruptcy as  to  his  duties.  At  the  time  of  her  deposit,  the  plaintiff  came 
into  and  made  herself  party  to  the  bankruptcy  proceedings.  It  follows 
that  plaintiff's  right  to  get  back  this  check,  having  been  submitted  to, 
and  passed  upon  adversely  by,  the  referee  in  baiucruptcy  in  a  matter 
within  his  jurisdiction,  is  not  open  to  review  in  this  court. 

The  judgment  sustaining  defendant's  plea  of  former  adjudication  is 
therefore  affirmed,  with  costs. 


(104  App.  Div.  404) 

BEADLE  T.  HOI.BHOOK,  CABOT  ft  ROLLINS  C50BP0RATI0N. 

(Supreme  Court,  Appellate  Division,  Second  Department    Kovember  20, 1914.) 

1.  Mastbb  ahd  Sebvaitt  (I  252*) — AonoMs  ]t>B  Irjttbies — NonoB  or  Ihjury 

TlUE  FOB  SEBVICE. 

While  the  statate  contemplates  the  service  of  notice  of  an  employe's 
Injury  within  a  time  near  enough  to  the  accident  to  enable  the  employer 
to  investigate,  and  use  the  knowledge  acquired  for  the  purpose  of  de- 
fense or  settlement,  it  does  not  provide  for  such  an  Interval  between  the 
service  of  the  notice  and  the  service  of  the  summons  as  will  enable  the 
employer  to  make  and  act  upon  such  Inquiry. 

[Ed.  Note. — For  other  cases,  ^ee  Master  and  Servant,  Cent  Dig.  S  806; 
Dec.  Dig.  I  262.*] 

2.  ICaster  and  Skbtant  (i  262*) — ^Acnons  rou  Iirjimns— Nonet  aw  lnnvrsr 

— SOFFICIENCT. 

Where,  although  the  notice  of  an  employe's  injury  partloalarized  the 

negligence  of  the  superintendent .  and  foreman  ija  falUntr  to  warn  the 

employe.  It  referred  to  a  general  failure  to  protect  blm  a^nst  falling 

material,  and  did  not  specifically  refer  to  Ms  negligence  In  ordering  an- 

-    other  employ^  to  dump  a  barrow  without  warning  the  injured  employe, 

*For  other  cum  m«  isin*  topic  A  (  mmaaM  1b  Dm.  *  Am.  Dlxi.  1107  to  tetCb  *  R«p'r  Indexas 
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or  seeing  that  U  was  safe  to  follow  such  order,  a  recovery  for  such  neg- 
ligence could  not  be  sustained. 

[Ed.  Note. — For  other  cases,  see  Master  and  Servant,  Cent.  Dig.  i  80C; 
Dec.  Dig.  {  252.*] 

Appeal  from  Trial  Term,  Kings  County. 

Action  by  James  Beadle  against  the  Holbrook,  Cabot  &  Rollins 
Corporation.  From  a  judgment  for  plaintiff,  and  an  order  denying 
a  new  trial,  defendant  appeals.    Reversed,  and  new  trial  granted. 

Argued  before  JENKS.  P.  J.,  and  THOMAS,  CARR,  STAPLE- 
TON,  and  PUTNAM,  JJ. 

Benjamin  Patterson,  of  New  York  City,  for  appellant. 
Frank  L.  Tyson,  of  New  York  City  (J.  Arthur  Hilton,  of  New  York 
City,  with  him  on  the  brief),  for  respondent. 

THOMAS,  J.  [1,  2]  If  the  notice  is  sufficient,  the  jury  Vi^as  justi- 
fied by  the  evidence  in  finding  that  the  Polish  servant  was  coerced 
by  the  peremptory  order  of  the  foreman  to  dump  the  barrow  on  the 
already  loaded  car,  and  that  the  order  was  so  negligent  as  to  inculpate 
the  master.  The  notice  was  served  before  the  action  was  begun. 
The  statute  contemplates  the  service  of  the  notice  within  a  time  so 
proximate  to  the  accident  as  to  enable  the  master  to  investigate,  and 
use  the  knowledge  acquired  for  the  purpose  of  defense  or  settlement ; 
but  it  does  not  provide  for  such  interval  intermediate  the  service  of  the 
notice  and  summons  as  would  enable  the  master  to  make  and  to  act 
upon  such  inquiry.  The  court  submitted  to  the  jury  the  command  of 
the  foreman  to  dump  the  barrow,  and  whether  he  was  negligent  in  so 
doing  without  warning  plaintiff  of  the  order,  or  seeing  to  it  that  it 
was  safe  to  follow  the  order.  I  find  nothing  in  the  notice  that  suggests 
such  cause  of  the  injury.  The  negligence  of  the  superintendent  and 
foreman  is  particularized,  and,  while  the  notice  refers  to  failure  to 
warn,  the  reference  is  not  to  any  fact  or  circumstance  that  covers  the 
foreman's  order,  but  to  general  failure  to  protect  against  falling  ma- 
terial. In  the  notice,  complaint,  or  bill  of  particulars  there  is  nothing 
specifically  apprising  the  defendant  of  the  issue  submitted  to  the  jury, 
and  the  notice  does  not  include  it. 

The  judgment  and  order  should  be  reversed,  and  a  new  trial 
granted ;  costs  to  abide  the  event.    All  concur. 


(164  App.  Div.  386) 

PEOPLE  ex  rel.  MUELLER  v.  MUELLER. 

(Supreme  Court,  Appellate  Division,  Second  Department    November  13, 1914.) 

Pabent  and  Child  (j  17*) — Failure  to  Support — Defenses. 

A  wife,  refusing  to  live  with  her  husband,  was  defeated  in  an  action 
for  separate  maintenance  with  provision  for  the  support  of  herself  and 
Children.  In  habeas  corpus  she  was  awarded  the  custody  of  the  children, 
on  the  theory  that  their  physical  condition  demanded  that  she  should 
continue  their  custody.  Sut»sequently  she  instituted  a  proceeding  against 
the  husband  for  nonsnpport  of  the  children.  There  was  no  explanation 
of  the  wife's  inability  to  take  care  of  the  children,  while  the  husband  was 

*For  otbw  c«sw  seeeataq  topic  &  i  numbsb  In  Deo.  &  Am.  Digs.  1807  to  date,  &  Rep'r  Indies 
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ready  and  willing;  to  take  them  and  his  wife  and  proTlde  a  borne  for  them. 
Held,  that  the  husband  could  not  be  convicted  of  disorderly  conduct  for 
falling  to  support  his  children,  nor  directed  to  pay  a  specified  sum  per 
week  for  their  support  and  give  security  therefor. 

[Ed.  Note.— For  other  cases,  see  Parent  and  Child,  Cent.  Dig.  H  176- 
181;   Dea  Dl«.  S  17.»] 

Appeal  from  Queens  County  Court. 

Action  by  the  People,,  on  the  relation  of  Freda  Mueller,  against  Wil- 
liam Mueller.  From  an  order  of  the  County  Court,  affirming  a  con- 
viction by  the  City  Magistrate  of  defendant  as  a  disorderly  person  for 
failure  to  support  his  children,  he  appeals.  Order  of  affirmance  re- 
versed, and  judgment  of  conviction  reversed,  and  proceedings  dis- 
missed. 

Argued  before  JENKS,  P.  J.,  and  THOMAS,  CARR,  STAPLE- 
TON,  and  PUTNAM,  JJ. 

Clinton  B.  Smith,  of  Flushing,  for  appellant. 
Herman  Stiefel,  of  New  York  City,  for  respondent 

THOMAS,  J.  The  defendant,  after  providing  duly  for  his  wife  and 
children,  sharing  for  that  purpose  with  her  parents  a  house  at 
Flushing,  moved  to  Long  Island  City,  where  he  took  an  apartment, 
to  which  he  invited  his  wife  to  come,  with  her  children,  which  she  re- 
fused to  do.  She  brought  action  for  separation,  with  provision  for 
the  support  of  herself  and  children,  upon  the  ground  that  her  hus- 
band had  failed  to  furnish  such  support,  and  also  on  account  of  cruel 
and  inhuman  treatment.  The  decision  was  against  her.  In  proceed- 
ings by  habeas  corpus  taken  by  him  to  recover  the  children,  she  re- 
turned, on  February  6,  1914,  that  she  had  kept  them  in  comfortable 
circumstances  and  had  thoroughly  and  properly  provided  for  their 
general  welfare,  and  that  their  physiail  condition  demanded  that  she 
continue  their  custody.  The  court  decided  that  the  welfare  of  the 
children  required  that  they  continue  in  the  custody  of  the  mother, 
with  certain  permission  to  the  father  to  see  them.  On  March  6th  the 
wife  caused  the  husband  to  be  apprehended  as  a  disorderly  person, 
because  he  did  not  support  the  children  so  committed  to  her  custody,- 
and  in  a  proceeding  in  which  she  stated  that  she  had  not  means  to 
support  the  children,  or  means  of  employment,  he  was  found  to  be  a 
disorderly  person,  directed  to  pay  $8  per  week  for  the  support  of  the 
children,  to  give  security  therefor,  or,  in  lieu  thereof,  be  committed. 

So  the  fatiher,  decreed  not  to  have  been  in  dereliction  in  the  support 
of  his  wife  and  children,  and,  although  innocent,  deprived  of  the  cus- 
tody of  his  children  by  her  failure  to  live  with  him  in  the  place  tendered 
her,  imlawfully  detaining  his  children  from  him  by  absenting  herself 
from  his  bed  and  board,  is  condemned  for  failure  to  support  his  chil- 
dren. There  is  no  explanation  of  the  ability  of  the  wife  to  take  dare 
of  the  children  as  indicated  by  her  in  the  habeas  corpus  proceeding, 
and  her  lack  of  means  as  alleged  to  obtain  the  present  order.  If  she 
was  competent  then,  as  she  must  have  led  the  court  to  believe,  she  is 
competent  at  present,  or  at  least  she  should  explain  how  she  became 

•9or  otliM'  easaa  Ma  Mm»  Upta  &>  i  mruBsa  la  Dm.  *  Am.-  Digs.  1907  to  Sate,  *  Rep'r  Indexes 


Digitized  by 


Google 


206  •  150  NBW  XOBK  SOPPLHMBNT  (Sup.  Ct 

disabled  in  the  course  of  one  month.  Moreover,  the  children  cannot 
become  a  public  charge,  as  the  husband  is  ready  and  willing  to  take 
them  and  their  mother  and  provide  for  them  according  to  his  right 
and  duty.  The  fact  seems  to  be  that  the  mother  'threatens  to  make 
them  a  public  burden,  after  gaining  possession  of  them  upon  represen- 
tation of  past  care,  which  the  court  must  have  thought  would  con- 
tinue. It  is  her  fault  if  they  become  a  public  burden,  inasmuch  as  she 
in  duty  should  go.  to  the  home  her  husband  is  willing  to  provide,  in 
which  case  they  would  have  her  care,  his  care  and  full  support. 

The  order  of  affirmance  of  the  County  Court  should  be  reversed, 
the  judgment  of  conviction  of  the  City  Magistrate  should  be  revers- 
ed, and  the  proceedings  dismissed.    All  concur. 


(164  App.  Div.  794) 

MAHONBY  V.  SDTPHIN. 

(Supreme  Court,  Appellate  Division,  Second  Department.    November  20, 1914.) 

CosTBMPT  (f  66*) — Failubk  to  Obex  Obdebb — Appealable  Obdbbs — Obdeb 
TO  Show  Cause. 

An  order  that  a  person  be  brought  up  to  answer  for  her  failure  to  obey 
other  orders  of  the  court  is  not  appealable  before  the  judge  has  passed 
upon  her  case. 

.    [Ed.  Note.— For  other  cases,  see  Contempt,  Cent  Dig.  f|  213-215,  223- 
.     637 ;    Dec.  Dig.  i  e6.»] 

Apiieal  from  Nassau  County  Court. 

Action  by  Emma  L.  Mahoney  against  Grace  V.  Sutphin.    From  an 
order  requiring  defendant  to  answer  for  her  disobedience .  to  certain 
other  orders,  defendant  appeals.    Order  affirmed. 
.   Argued  before  JENKS,  P.  J.,  and  BURR,  THOMAS,  RICH,  and 
STAPLETON,  JJ. 

William  T.  McCoun,  of  Hicksville  (George  B.  Stoddart,  of  Mineola, 
on  the  brief),  for  appellant 

George  B.  Hayes,  of  New  York  City  (Julius  Davison,  of  New  York 
City,  on  the  brief),  for  respondent. 

JENKS,  P.  J.  I  think  that  the  order  is  appealable  in  so  far  as  we 
may  consider  the  power  of  the  County  Court  judge  to  make  an  order 
of  this  character.  People  ex  rel.  Piatt  v.  Canvassers,  74  Hun,  179- 
188,  26  N.  Y.  Supp.  345.  I  think  that  he  had  such  power.  Section 
757,  Judiciary  Law  (Consol.  Laws,  c.  30).  But  the  order  in  question 
is  not  final,  in  the  sense  that  it  determines  anything.  It  but  requires 
that  the  appellant  be  brought  up  to  answer  for  her  failure  to  obey 
certain  orders  of  the  court  and  to  be  further  dealt  with  according  to 
law.  She  is  called  upon  for  explanation.  She  may  satisfy  the  court ; 
she  may  convince  the  court  that  her  attitude  was  entirely  legal.  1 
think,  therefore,  that  the  appeal,  save  in  the  respect  indicated,  is  pre- 
mature. See,  as  to  the  general  principle,  N.  Y.  &  N.  H.  R.  Co.  v.  Ket- 
chum,  *42  N.  Y.  24,  cited  in  Brinkley  v.  Brinkley,  47  N.  Y.  44,  and  to 
be  read  with  section  1342  of  the  Code  of  Civil  Procedure;  Greite  v. 
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Henricks,  71  Hun,  7,  24  N.  Y.  Supp.  546;  Siegel  v.  Solomon  (Sup.)  92 
N.  Y.  Supp.  238;  Field  v.  White,  102  App.  Div.  365,  92  N,  Y.  Supp.. 
848. 

The  order  should  be  affirmed,  with  $10  costs  and  disbursements.   All' 
concur. 


(164  App.  DlT.  721) 

HICKS  V.  PEAHSALIfc 

(Supreme  Uonrt,  Appellate  Division,  Second  Department.    NoTember  20, 1914.) 

JuDOUENT  (I  686*) — Rbb  Judicata — Jcdombnt  ih  Pabtition. 

A  judgment  for  defendant  In  partition  by  plaintiff,  alleging  that  she 
and  defendant  and  codefendants  were  each  seised  of  an  undivided  fifth 
of  the  land  sought  to  be  partitioned,  rendered  on  the  merits,  on  the  court 
finding  that  the  title  to  the  property  was  in  the  mother  of  the  parties  ab- 
solutely, and  that  the  land  was  not  impressed  with  a  trust  in  favor  ot 
the  parties,  la  res  Judicata  in  a  subsequent  action  by  plalntUf  agaiust 
defendant  for  an  undivided  fifth  of  the  land,  on  the  theory  that  a  con- 
veyance made  by  plaintiff  of  a  fifth  Interest  was  procured  by  fraud. 

[Ed.  Note-— For  other  cases,  see  Judgment,  Cent.  Dig.  |{  1062-1064, 
1067,  1073,  1084,  1085,  1092-1095,  1132;   Dec.  Dig.  <  586.*] 

Appeal  from  Special  Term,  Dutchess  County. 

Action  by  Elizabeth  P.  Hicks  against  Annie  T.  Pearsall.  'From  a 
judgment  of  dismissal  on  the  merits,  plaintiff  appeals.    Affirmed. 

See,  also,  153  App.  Div.  310,  138  N.  Y.  Supp.  2. 

Argued  before  JENKS,  P.  J.,  and  THOMAS,  CARR,  STAPLE- 
TON,  and  PUTNAM,  JJ. 

Walter  Farrington,  of  Poughkeepsie,  for  appellant 
William  L.  Gellert,  of  Poughkeepsie,  for  respondent. 

JENKS,  P.  J.  Charles  Brown  devised  certain  lands  to  his  daughter, 
Mrs.  Jane  Ann  Pearsall,  for  life,  with  remainder  to  her  five  children. 
In  1872  Mrs.  Pearsall,  her  husband,  and  such  of  the  said  children  as 
then  were  of  age,  conveyed  these  lands  to  Doty,  who  in  exchange  con- 
veyed to  Mrs.  Pearsall  certain  lands  known  as  the  "store  property." 
When,  in  1874,  this  plaintiff,  one  of  the  said  five  children,  became  of 
age,  she  also  executed  a  conveyance  to  the  said  Doty  of  an  undivided 
one-fifth  interest  in  the  said  farm  lands.  The  conveyance  of  the 
"store  property"  by  Doty  to  Mrs.  Pearsall  was  in  fee  simple,  and 
thereupon  the  latter  entered  into  possession  of  the  lands  and  continued 
in  such  possession  until  her  death  in  1909.  In  1901  Mrs.  Pearsall  made 
conveyance  in  fee  of  the  "store  property"  to  her  daughter,  Annie  T. 
Pearsall.  This  action  is  brought  by  one  of  the  said  children  of  Mrs. 
Pearsall  against  her  sister,  the  said  Annie  T.  Pearsall,  for  judgment 
that  the  deed  last  mentioned  is  null  and  void  and  that  plaintiff  is  the 
owner  of  one  undivided  fifth  of  the  said  "store  property."  The  theory 
of  the  action  is  fraud,  in  that  this  plaintiff  made  the  conveyance  of  one- 
fifth  of  the  said  farm  lands  to  Doty  at  the  request  of  her  mother,  the 
said  Mrs.  Pearsall,  and  upon  the  latter's  promise  that  the  "store  prop- 
erty" would  be  held  by  her  and  would  take  the  place  of  the  said  farm 
lands.    The  defendant  joined  issue  by  general  denial,  save;  as  to  the 
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various  conveyances  which  I  have  described,  and  by  plea  of  two  de- 
fenses, namely,  res  adjudicata  and  the  statute  of  frauds.  The  Special 
Term,  at  tlie  close  of  the  entire  case,  dismissed  the  plaintiff  on  the 
merits. 

Without  consideration  of  any  other  question,  I  think  that  the  judg- 
ment should  be  affirmed,  because  the  defense  of  res  adjudicata  was  es- 
tablished. It  appears  that  in  1911,  two  years  before  this  present  action 
was  begun,  this  plaintiff  as  sole  plaintiff  brought  an  action  against  this 
defendant  and  the  other  brothers  and  sisters  and  their  legal  represen- 
tatives for  partition  of  these  lands,  in  that  this  plaintiff  and  her  other 
brothers  and  sisters  were  seised  of  an  undivided  one-fifth  of  said  lands, 
respectively.  Annie  T.  Pearsall,  this  defendant,  appeared  and  answer- 
ed separately  in  the  partition  action,  to  deny  all  allegations  of  title  in 
plaintiff  or  in  any  other  save  herself,  and  to  allege  that  she  was  the 
sole  owner  in  fee.  The  court  gave  judgment  for  the  defendant  upon 
the  merits,  and  we  affirmed  it.  Hicks  v.  Pearsall,  153  App.  Div.  310, 
138  N.  Y.  Supp.  2.  In  the  said  partition  action  the  trial  court  found 
that  the  said  Mrs.  Pearsall  did  not  in  any  manner  or  at  any  time  agree 
to  hold  the  real  property  described  in  the  complaint  (the  very  property 
which  is  the  subject  of  the  present  action),  which  was  conveyed  to  her 
by  Doty,  in  trust  or  for  the  benefit  of  the  said  Mary  A.  Knapp,  Eliza- 
beth P.  Hicks  (this  present  plaintiff),  John  J.  Pearsall,  and  William  H. 
Pearsall,  or  any  of  them ;  nor  did  the  said  Mrs.  Pearsall  in  any  man- 
ner or  at  any  time  agree  that  her  said  named  children,  or  any  of  them, 
should  at  any  time  have  or  acquire  any  right,  title,  or  interest  what- 
ever in  or  to  the  premises  described  in  the  complaint  in  lieu  of,  or  as  a 
substitute  for,  any  interest  or  estate  in  remainder  devised  under  the 
said  will  of  Charles  Brown,  deceased.  And  the  court  also  found  as 
conclusions  of  law  that  the  said  premises  had  never  been  held  in  trust, 
nor  impressed  with  a  trust,  nor  in  any  manner  subjected  to  any  right, 
interest,  or  benefit  of  the  said  persons  named  in  the  said  finding  of 
fact  (including  this  plaintiff),  or  the  defendants,  or  any  of  them,  and 
that  the  said  Annie  T.  Pearsall  (the  present  defendant)  at  the  time  of 
the  commencement  of  the  action  was,  and  now  is,  the  sole  and  exclusive 
owner  in  fee  simple  absolute  of  the  said  entire  real  property  perforce 
of  the  conveyance  made  to  her  by  the  said  Jane  Ann  Pearsall  in  1901. 

It  is  clear  enough  from  the  record  that  in  the  partition  action  the 
claim  of  title  as  now  sought  to  be  made  out  was  litigated  and  deter- 
mined. Despite  old  cases,  which  were  decided  upon  the  ground  that 
the  action  for  partition  was  but  a  possessory  action,  it  is  now  well  set- 
tled that  a  judgment  as  to  title  in  partition  is  as  conclusive  as  is  any 
other  judgment.  Freeman  on  Judgments,  §  304;  Jenkins  v.  Fahey, 
73  N.  Y.  355;  Jordan  v.  Van  Epps,  85  N.  Y.  427;  Weston  v.  Stod- 
dard, 137  N.  Y.  119,  33  N.  E.  62,  20  L.  R.  A.  624,  33  Am.  St.  Rep. 
697;  Drake  v.  Drake,  61  App.  Div.  1,  8,  70  N.  Y.  Supp.  163;  Place 
v.  Rogers,  101  App.  Div.  193, 91  N.  Y.  Supp.  912.  I  think  that  the  rule 
of  res  adjudicata  must  obtain,  as  this  very  claim  was  determined  rele- 
vantly in  the  partition  action.  See  Clemens  v.  Clemens,  37  N.  Y.  at 
73)  Stokes  v.  Foote,  172  N.  Y.  344,  65  N.  E.  176;  Reynolds  v.  JEtnz 
Life  Ins.  Co.,  160  N.  Y.  652,  55  N.  E.  305;  Webster  v.  Kings  County 
Trust  Co.,  145  N.  Y.  275,  39  N.  E.  964. 
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The  learned  counsel  for  the  appellant  argues  that  the  rale  of  res 
adjudicata  does  not  apply  because  no  question  of  fraud  was  or  could  be 
raised  or  litigated  in  the  partition  suit.  But  the  plaintiff's  fabric  of 
fraud  falls  unless  she  establishes  a  property  right  in  the  land,  and  her 
very  claim  of  property  right  which  she  would  establish  in  this  action 
has  been  adjudicated  against  her  in  the  partition  action.  It  matters 
not  the  form  of  actions  are  different.  Bell  v.  Merrifield,  109  N.  Y. 
2(»-209,  16  N.  E.  55, 4  Am.  St.  Rep.  436. 

Judgment  affirmed,  with  costs.    All  concur. 


(1&4  App.  DlT.  629) 

PEOPLE  ex  rel.  LOEVIN  et  al.  ▼.  ORIFFIKO,  M«yor. 

(Supreme  Court,  Appellate  Division,  Second  Department.    November  13, 1914.) 

Gebtiobabi  (t  47*) — Stay  of  Pboceedinos — Riqht  to. 

Where  relators  obtained  a  writ  of  certiorari  to  review  the  action  of 
the  respondent  mayor  In  removing  Uiem  from  the  offlce  of  commissioners 
of  health,  they  are  not,  pending  the  proceedings,  entitled  to  a  stay  re- 
straining the  mayor  from  appointing  new  commissioners. 

[Ed.  Note.— For  other  cases,  see  Certiorari,  Cent.  Dig.  S!  121-128 ;  Dec. 
Dig.  {  47.*] 

Appeal  from  Special  Term,  Westchester  County. 

Certiorari  by  the  People  of  the  State  of  New  York,  on  the  relation 
of  Leopold  Loevin  and  another,  against  Edward  Stetson  Griffing,  as 
Mayor  of  the  City  of  New  Rochelle.  From  an  order  staying  the  may- 
or from  making  new  appointments  until  after  determination  of  the 
writ,  the  mayor  appeals.    Order  reversed,  and  motion  for  stay  denied. 

Argued  before  JENKS,  P.  JT,  and  THOMAS,  CARR,  STAPLE- 
TON,  and  PUTNAM,  JJ. 

Edward  W.  Davidson,  Corp.  Counsel,  of  New  Rochelle,  for  appel- 
lant. 

Walter  G.  C.  Otto,  of  New  Rochelle,  for  respondents. 

JENKS,  P.  J.  The  mayor  of  the  city  of  New  Rochelle,  pursuant 
to  the  city  charter,  removed  the  relators,  his  appointees,  as  commis- 
sioners of  health.  Thereupon  they  obtained  a  writ  of  certiorari  to 
review  that  action,  returnable  before  us.  Pending  the  determination 
of  the  writ,  the  Special  Term  has  made  the  order  now  under  review, 
which  halts  the  mayor  from  appointment  of  the  successors  of  the  re- 
lators, or  from  taking  any  step  towards  such  appointment,  and  which 
commands  that  the  official  status  of  the  said  relators  "be  and  hereby  is 
in  all  things  and  particulars  preserved  and  maintained"  (pending  our 
determination  upon  the  writ)  "as  it  was  before  said  determination  of 
the  said  respondent  as  such  mayor."  In  its  opinion  the  learned  Spe- 
cial Term  says  that  under  the  charter  the  relators  are  "de  jure"  com- 
missioners of  health  until  their  successors  are  appointed  and  qualify, 
and  that,  as  no  iippointment  of  their  successors  had  been  made  at  the 
time  the  order  to  show  cause,  which  contained  a  stay,  was  served  upon 
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the  mayor,  its  conclusion  is  that  they  are  still  iri  office,  and  that,  inas- 
aiuch  as  a  writ  of  certiorari  had  been  issued,  all  proceedings  should 
be  stayed. 

The  fact  that  the  mayor  had  not  appointed  the  successors  is,  to 
my  mind,  no  reason  why  he  should  be  stayed  in  any  attempt  at  such 
appointment.  The  fact  that  the  relators  had  a  remedy  of  review  is  to 
my  mind  no  reason  why  the  mayor  should  thus  be  stayed,  his  re- 
movals in  effect  nullified,  and  the  relators  confirmed  in  the  offices  from 
which  the  mayor  has  removed  them.  Such  judicial  interference  with 
the  executive  power,  even  though  temporary,  upon  the  grounds  stat- 
ed, strikes  me  as  unwise  to  say  the  least.  I  think  that  the  sound  gen- 
eral policy  of  the  courts,  which  should  be  pursued  in  this  case,  is  well 
indicated  by  a  great  judge  sitting  at  Special  Term  in  People  ex  rel. 
Croker  v.  Sturgis,  39  Misc.  Rep.  448,  80  N.  Y.  Supp.  194.  In  that 
case  Leventritt,  J.,  says : 

"I  must  therefore  reject  also  bias  and  prejudice  as  a  proper  ground  for  a 
stay.  Consequently  nothing  remains  to  support  It,  unless  a  stay  should  Issue 
In  this  class  of  cases  as  a  matter  of  course.  So  far  from  this  being  so,  I  am 
of  the  opinion,  irrespectlTe  of  the  merits  of  this  proceeding,  that  after  bear- 
ing bad  In  a  matter  of  a  disciplinary  nature,  resulting  In  the  dismissal  of  an 
Inforior  by  a  superior  officer,  the  Interests  of  the  public  service  require  that 
there  should  be  no  stay,  and  that  the  dismissal  should  be  effective  untU  a  re- 
versal and  reinstatement  by  the  only  tribunal  appointed  by  the  law  to  review 
the  case.  Perhaps  extraordinary  and  exceptional  circumstances  may  arise 
JusH^rlng  a  stay,  but  I  am  at  a  loss  to  conceive  them." 

The  order  is  reversed,  with  $10  costs  and  disbursements,  and  the 
motion  denied,  with  $10  costs.    All  concur. 


(164  App.  Dlv.  462) 

FIORANZA  V.  EINEHART  &  DENNIS  CO. 

.  (Supreme  Court,  Appellate  Division,  Second  Department    November  13, 1014.) 

1.  Masteb  and  Sebvarx  (S  152*) — ^Dkath  or  Scbvant — Llabiutt. 

Where  an  employe  accepted  the  dangerous  position  of  powderman  un- 
der the  representation  of  capacity  and  with  some  experience,  his  repre- 
sentative,, suing  for  bis  death  by  an  explosion,  could  not  mahitain  the 
action  on  the  theory  that  .the  employe  was  negligently  left  unlnstructed 
in  the  use  of  an  appliance  used  In  the  work. 

[Ed.  Note. — For  other  cases,  see  Master  and  Servant,  Ont.  Dig.  {  313 ; 
Dec.  Dig.  i  152.»] 

2.  Master  and  Servant  (|  241*) — ^Death  of  Servant — LiABiLrrr. 

An  employe,  who  accepted  the  dangerous  position  of  powderman  on  his 
representation  of  capacity  and  with  some  exi>ertence,  and  who  had  con- 
trol of  laborers  at  work,  was  chargeable  with  the  duty  of  stopping  a  dan- 
gerous use  by  the  laborers  of  a  pole  In  easing  down  a  blast,  when  be  had 
full  opportunity  to  observe  the  handling  of  the  pole  before  an  explosion 
caused  by  Improper  handling. 

[Ed.  Note. — ^For  other  cases,  see  Master  and  Servant,  Cent  Dig.  g  757  i 
Dec.  Dig.  {  241.»] 

Appeal  from  Trial  Term,  Westchester  County. 
Action  by  Berardina  Fioranza,  administratrix  of  Antonio  Fioran- 
za,  deceased,  against  the  Rinehart  &  Dennis  Company.    From  a  judg- 

*For  otber  cases  see  same  topic  A  (  nvmbeii  in  Dec.  4t  Am.  Dies.  1907  to  date,  &  Rep'r  Indexo* 
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ment  for  plaintiff,  and  from  an  order  denying  a  motion  for  new  trial 
defendant  appeals.    Reversed,  and  new  trial  granted. 

Argued  before.  JENKS,  P.  J.,  and  THOMAS,  CARR,  STAPLE- 
TON,  and  PUTNAM,  JJ. 

James  J.  Mahoney,  of  New  York  City  (F.  Wright  Moxley,  of  New 
York  City,  on  the  brief),  for  appellant. 
Humphrey  J.  Lynch,  of  White  Plains,  for  respondent 

THOMAS,  J.  t^]  The  testimony  of  Bolton,  the  superintendent,  is 
to  the  effect  that  Fioranza  recommended  that  he  was  competent  to  act 
as  powderman,  and  that  he  did  act  for  some  months  as  such,  and  that 
he  was  superior  to  De  Guilio.  Two  of  the  three  fellow  servants  testi- 
fied that  they  had  seen  him  engaged  in  deep  hole  blasting  on  some  occa- 
sions, although  they  seek  to  make  them  exceptional.  At  least,  after 
De  Guilio  left,  Fioranza  four  days  before  the  accident  became  the  pow- 
derman, and  thereby  accepted  a  dangerous  position  with  implied  rep- 
resentation of  capacity,  certainly  with  some  experience,  and,  as  Bolton 
says,  without  explicit  contradiction,  Fioranza  recommended  himself. 
Under  such  circumstances,  the  representative  of  Fioranza  cannot  be 
heard  to  charge  that  he  was  negligently  left  uninstructed  in  the  use  of 
the  pole. 

[2]  If  the  pole  was  dangerously  used  in  Fioranza's  presence,  he,  as 
the  head  of  the  laborers  at  the  immediate  work,  should  have  stopped  it, 
as  he  had  full  opportunity  before  the  explosion  of  observing  the  han- 
dling of  the  pole.  The  record  does  not  show  that  the  pole  was  rammed 
or  jammed  against  the  powder,  as  the  exhibitions  of  the  witnesses  are 
not  described.  Nor  does  it  appear  that  such  use  of  the  pole  as  was 
made  had  in  the  past  been  found  to  be  dangerous.  Brown,  for  the 
plaintiff,  said  that  the  dynamite  is  liable  to  stick,  and  that  in  such  case 
"we  try  to  ease  it  down  past  this  stone,"  and  that  he  would  not  ram  it. 
The  record  does  not  show  that  the  men  did  ram  the  powder,  Kincaid 
said  that  he  had  not  sprung  horizontal  holes,  or  seen  it  done,  although 
he  had  heard  of  it,  while  Brown  said  that  it  was  not  customary.  But  on 
the  great  work  in  question  it  was  customary  to  spring  horizontal  holes 
and  blow  them,  and  there  is  no  evidence  that  there  or  elsewhere  ex- 
plosions had  shown  that  the  practice  was  dangerous  to  follow.  If  the 
master  furnished  Fioranza  incompetent  men,  and  they,  without  his 
negligent  failure  to  supervise  them,  or  to  correct  dangerous  and  negli- 
gent methods  of  handling  the  pole,  caused  the  injury,  another  ques- 
tion would  arise.    But  that  was  not  the  theory  of  the  submission. 

The  judgment  and  order  should  be  reversed,  and  a  new  trial  granted ; 
costs  to  abide  the  event.    All  concur. 
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STArFORD  T.  STAFFORD. 
(Supreme  Court,  Appellate  Division,  Fourth  Department    November  18, 1914.) 

1.  JuBT  (I  28*) — Right  to  Trial  by  Jury — Waiver. 

.\n  order.  In  an  action  by  a  wife  for  divorce  for  adultery,  which  denies 
her  temporary  alimony  and  provides  that  the  case  may  be  noticed  for 
trial  and  placed  on  the  calendar  of  the  equity  term  to  begin  ou  a  desig- 
nated date,  and  on  the  first  day  calendar,  and  be  tried  in  the  fore  part 
of  the  term,  does  not  show  a  waiver  by  defendant  of  his  right  to  a  Jury 
trial ;  it  not  appearing  that  the  order  was  granted  on  the  condition  ol 
his  waiving  a  jury  trial. 

[Ed.  Note. — For  other  cases,  see  Jury,  Cent  Dig.  U  170-196;  Dec  Dig. 
f  28.»] 

2.  Jury  ((  25*) — Right  to  Trial  by  Jury— Motion — Tihe  to  Make. 

Rule  31,  6«ieral  Rules  of  Practice,  which  provides  that  In  certain  cas- 
es, If  a  motion  for  trial  by  Jury  is  not  made  within  20  days  after  Issue 
joined,  the  right  to  trial  by  jury  Is  waived,  contravenes,  in  cases  in  which 
a  party  Is  entitled  to  a  jury  trial  as  a  matter  of  right,  Code  Civ.  Proc.  { 
1009,  prescribing  specifically  how  a  party  may  waive  his  right  to  a  trial 
by  Jury,  not  including  a  failure  to  move  within  the  time  prescribed  by 
the  rule,  and  an  application  for  a  trial  by  Jury,  not  made  within  the  20 
days  fixed  b;  ^he  rule,  but  seasonably  before  the  term  of  court,  is  in  time. 

[Ed.  Note.— For  other  cases,  see  Jury,  Cent  Dig.  S§  154r-173 ;  Dec.  Dlz. 
«25.*] 

Appeal  from  Special  Term,  Erie  County. 

Action  by  Augusta  C.  Stafford  against  Frank  B.  Stafford.  Froui  an 
order  denying  a  motion  for  a  jury  trial,  defendant  appeals.  Reversed, 
and  motion  granted. 

Argued  before  KRUSE,  P.  J.,  and  ROBSON,  FOOTE,  LAM- 
BERT, and  MERRELL,  JJ. 

E.  C.  Schlenker,  of  Buffalo,  for  appellant. 
Clifford  J.  Chipman,  of  Buffalo,  for  respondent. 

KRUSE,  P.  J.  [1,  2]  We  are  of  the  opinion  that  the  defendant  did 
not  waive  his  constitutional  right  to  a  trial  by  jury  of  the  issue  raised 
by  his  answer  denying  the  adultery  charged  in  the  complaint.  While 
the  order  granted  September  11,  1914,  denying  the  temporary  alimony, 
also  provided  that  the  case  might  be  noticed  for  trial  and  placed  upon 
the  calendar  of  the  Equity  Term  to  begin  October  5,  1914,  and  upon  the 
first  day  calendar,  and  be  tried  in  the  fore  part  of  the  term,  there  is 
nothing  in  the  order  that  the  defendant  should  be  deprived  of  having 
the  question  of  adultery  tried  by  a.  jury,  as  is  his  right,  or  that  the  order 
was  granted  upon  that  condition ;  and  certainly  it  cannot  be  claimed 
that  the  defendant  unduly  delayed  his  application  to  settle  the  issues,  as 
is  prescribed  by  the  Code  of  Civil  Procedure.  Sections  970,  1757.  The 
notice  of  motion  for  such  an  order  is  dated  September  11,  1914,  and 
the  application  was  heard  on  the  21st  day  of  September,  two  weeks 
before  the  commencement  of  the  Equity  Term.  It  is  true  that  the  ap- 
plication was  not  made  within  20  days  after  the  issue  had  been  joined, 
and  that  rule  31  of  the  General  Rules  of  Practice  provides  that  if  the 
motion  is  not  made  within  that  time  the  right  to  a  trial  by  jury  is  waived, 
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whether,  the  party  is  entitle^  to  a  trial  by  jury  as  a  matter  of  right  or 
by  leave  of  the  court ;  but  we  think  that  as  to  actions  where  a  party 
is  entitled  to  have  the  issue  tried  as  a  matter  of  right,  the  rule  con- 
travenes the  provisions  of  section  1009  of  the  Code  of  Civil  Procedure, 
which  prescribes  specifically  how  a  party  may  waive  his  right  to  a  trial 
by  jury,  and  the  failure  to  move  within  the  time  prescribed  by  the 
rules  of  practice  is  not  one  of  the  modes  of  waiving  such  right. 

We  do  not  hold  that  if  the  defendant  had  offered  to  waive  a  jury 
trial  to  avoid  the  payment  of  temporary  alimony,  and  the  temporary 
alimony  had  been  denied  upon  the  condition  that  the  defendant  should 
waive  such  right,  that  he  would  not  be  estopped  thereby  and  pre- 
cluded from  having  a  jury  trial;  but,  as  before  pointed  out,  the  order 
does  not  show  that  the  temporary  alimony  was  denied  upon  any  such 
condition. 

The  Second  Department  affirmed  an  order  directing  issues  to  be 
tried  in  a  divorce  case,  under  circumstances  substantially  like  .those  in 
this  case.  Halgren  v.  Halgren,  160  App.  Div.  477,  145  N.  Y.  Supp. 
987.  In  the  First  Department  it  was  held  in  a  similar  case  (Cohen  v. 
Cohen,  160  App.  Div.  240,  145  N.  Y.  Supp.  652)  that  the  rule  did  not 
conflict  with  the  provisions  of  the  Code,  and  that,  by  not  making  the  ap- 
plication to  settle  the  issues  and  direct  a  jury  trial  within  the  time  pre- 
scribed by  the  rules,  the  right  to  a  jury  trial  had  been  waived.  We 
deem  it  sufficient  to  say  that  we  agree  with  the  reasoning  of  the  opin- 
ion of  the  court  in  the  Second  Department  and  the  dissenting  opinion  in 
the  case  in  the  First  Department. 

If  that  conclusion  is  correct,  it  follows  that  the  order  should  be  re- 
versed, and  the  motion  granted.  The  questions  submitted  in  the  mo- 
tion papers  seem  to  cover  the  ground,  and  may  be  embodied  in  the 
order,  and  directed  to  be  tried  by  a  jury.    All  concur. 


(164  App.  DlT.  533) 

POWERS  V,  POWERS. 

(Supreme  Court,  Appellate  Division,  Second  Department    November  13, 1914.) 

DivoBcK  (I  308*) — ^Visitation  or  Ohildbbr — ^Dkcbbe — MoninoATioN. 

A  divorce  liavlng  been  granted  for  defendant's  fault,  and  her  two  chil- 
dren, a  gitl  and  a  boy,  having  been  given  to  plaintiff,  defendant  two 
years  after  the  Judgment  remarried  a  man  in  no  way  connected  with 
her  former  offense,  and  since  her  remarriage  she  lias  lived  a  blameless 
life.  Held,  that  such  facts  warranted  a  modificatiou  of  the  decree,  so  as 
to  authorize  her  to  visit  the  children  one  afternoon .  in  each  third  mouth. 

[Ed.  Note. — For  other  cases,  see  Divorce,  Cent.  Dig.  J§  793-795 ;  Dec. 
Dig.  i  303.*] 

Carr  and  Putnam,  JJ.,  dissenting. 

Appeal  from  Special  Term,  Kings  County. 

Action  by  William  F.  Powers  against  Hortense  Powers.  From  an 
order  denying  defendant's  application  to  modify  a  divorce  decree,  so 
as  to  permit  her  to  visit  her  children,  she  appeals.  Reversed,  and 
motion  granted. 
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Argued  before  JENKS,  P.  J.,  and  THOMAS,  CARR,  STAPLE- 
TON,  and  PUTNAM,  JJ. 

Mayer  C.  Goldman,  of  New  York  City,  for  appellant. 
Mortimer  W.  Byers,  of  New  York  City,  for  respondent. 

STAPLETON,  J.  The  appellant  and  the  respondent  were  divorc- 
ed by  a  judgment  entered  June  7,  1906.  Of  the  marriage  then  dis- 
solved there  were  two  children,  a  boy  and  a  girl.  The  girl  is  now 
aged  15,  and  the  boy  13.  Two  years  after  the  judgment  the  appel- 
lant remarried.  The  man  whom  she  married  was  in  no  way  connect- 
ed with  the  dereliction  involved  in  the  action  for  a  divorce,  and  since 
her  remarriage  she  has  led  a  blameless  life.  By  a  provision  of  the 
judgment  she  is  precluded  from  seeing  her  children,  and  she  applied 
for  its  modification,  so  that  she  may  be  permitted  to  see  them. 

Some  affiants  vouchsafe  the  opinion  that  it  would  not  be  for  the 
best  interests  of  the  children  that  this  relief  be  granted,  and  they  at- 
tempt to  support  that  opinion  by  theories  which  to  them  are  satis- 
factory, but  which  appear  to  have  no  nobler  bases  than  an  apprehen- 
sion that  some  fanciful  social  advantage  of  the  children  may  be  im- 
paired and  a  belief  that  punishment  for  an  oflFense  so  flagrant  should 
continue  unrelaxed.  A  humane  and  more  agreeable  philosophy,  how- 
ever, Ijaving  its  suggestion  in  the  purest  human  sentiment,  persuades 
us  that  a  child's  welfare  is  best  subserved  by  fostering  the  virtue  of 
filial  piety,  even  toward  a  parent  who  once  had  erred,  but  who  has 
long  since  reformed. 

The  Legislature,  in  conferring  the  power  upon  the  court,  contem- 
plated that  there  might  be  cases  in  which  the  directions  for  the  cus- 
tody and  care  of  the  children  of  a  dissolved  marriage  should  be  modi- 
fied. It  appears  to  us  that  it  should  be  exercised,  so  as  to  permit  a 
mother,  who  has  transgressed,  repented,  and  amended,  to  see  occa- 
sionally the  children  whom  she  has  borne.  See  McGown  v.  McGown, 
22  Misc.  Rep.  307,  49  N.  Y.  Supp.  996,  affirmed  29  App.  Div.  628,  53 
N.  Y.  Supp.  1108. 

The  order  should  be  reversed,  and  the  motion  granted,  so  as  to 
permit  the  appellant  to  visit  the  children  one  afternoon  in  each  third 
month,  with  leave  to  the  respondent  to  apply  for  furthej  direction,  if 
his  plans  for  the  education  of  the  children  make  it  desirable. 

JENKS,  P.  J.,  and  THOMAS,  J.,  concur.  CARR  and  PUT- 
NAM, JJ.,  dissent 
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aB4  App.  piv.  787) 

PATTERSON  et  al.  v.  J.  WAI.TER  GAGE  BBALTI  CO.     (No.  507-150.) 

(Supreme  0>urt,  Appellate  Division,  Fionrtb  Department    November  11, 1914.) 

1.  Payment  (J  59*) — Contkact  fob  Payment  or  Monit — Attibmative  De- 

fenses. 

A  contract  to  purchase  real  estate,  stipulating  that  one-half  of  the  price 
shall  be  paid  in  cash  and  tbe  balance  secured  by  mortgage  payable  In 
five  years.  Is  not  one  for  the  payment  of  money  only,  and  payment  is 
not  an  affirmative  defense,  In  an  action  by  the  vendor  on  the  contract. 

[Ed.  Note. — For  other  cases,  see  Payment,  (Dent  Dig.  i  143^;  Dec. 
Dig.  f  59.*] 

2.  PuiAniNO  (S  S45») — Motions — Judgment  on  Pleading. 

Where  a  vendor,  suing  the  purchaser  for  breach  of  contract,  stipulating 
for  the  payment  of  one-half  of  the  price  in  cash  and  the  balance  secured 
by  mortgage,  alleged  that  the  purchaser  failed  to  perform  the  contract 
on  his  part  and  to  pay  the  price  or  any  part  thereof,  and  the  purchaser 
filed  a  general  denial,  the  vendor,  to  recover,  must  prove  nonperformance, 
and  a  judgment  on  the  pleadings  in  his  favor  was  erroneous. 

[Ed.  Note.— For  other  cases,  see  Pleading,  C6nt  Dig.  {|  1065-1039; 
Dec.  Dig.  I  845.»] 

Appeal  from  Special  Term,  Monroe  County. 

Action  by  William  Patterson  and  another  against  the  J.  Walter 
Gage  Realty  Company.  From  an  order  granting  plaintiffs'  motion 
for  judgment  on  the  pleadings,  and  directing  a  judgment  in  their 
favor  and  against  defendant,  and  the  issuance  of  a  writ  of  inquiry  to 
assess  the  damages  of  plaintiffs,  with  leave  to  defendant  to  move  at 
the  next  Special  Term  of  court  appointed  for  the  hearing  of  contested 
motions  to  amend  its  answer,  and  staying  proceedings  of  plaintiffs  un- 
til the  hearing  and  determination  of  the  motion,  if  made,  defendant 
appeals.    Reversed. 

Argued  before  KRUSE,  P.  J.,  and  ROBSON,  FOOTE,  LAM- 
BERT, and  MERRELL,  JJ. 

Charles  L.  Pierce,  of  Rochester  (Camahan,  Adams,  Jameson  & 
Pierce,  of  Rochester,  of  counsel),  for  appellant. 

Eugene  Van  Voorhis,  of  Rochester  (John  Van  Voorhis'  Sons,  of 
Rochester,  of  counsel),  for  respondents. 

PER  CURIAM.  Defendant  in  its  answer  admits  so  much  of  plain- 
tiffs' complaint  as  alleges  their  ownership  of  the  real  estate,  described 
therein,  the  fact  that  defendant  is  a  domestic  corporation,  its  business 
and  place  of  business,  the  making  of  the  contract  between  the  parties 
on  or  about  May  10,  1913,  for  the  sale  by  plaintiffs  and  the  purchase 
by  defendant  of  said  real  estate  at  the  price,  on  the  terms,  and  at  the 
time  alleged  in  the  complaint,  and  that  on  the  latter  date  plaintiffs 
furnished  an  abstract  of  title  showing  a  good  and  marketable  title,  and* 
executed  and  wereready  to  deliver  a  good  aind  sufficient  warranty  deed 
of  the  said  premises.  It  interposes  a  general  denial  of  the  other  alle- 
g^tibns  of  the  complaint.  One  of  these  allegations,  thus  denied,  is 
"that  the  defendant  failed  to  perform  the  said  contract  upon  its  part, 
and  has  failed  to  pay  the  said  contract  price  or  any  part  thereof." 
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Following  this  allegation  are  statements  alleging  special  damages  by 
reason  of  the  alleged  failure  of  defendant  to  keep  its  contract,  for  the 
amount  of  which  judgment  is  demanded. 

[1,  2]  The  contract,  as  set  out  in  the  complaint  and  admitted  by  the 
answer,  provided  that  the  agreed  purchase  price  of  the  premises 
should  be  paid  by  defendant,  one-half  "in  cash  and  the  balance  secur- 
ed by  a  mortgage  payable  in  five  years."  The  contract  was  there- 
fore not  one  for  the  payment  of  money  only,  in  which  case  payment 
would  doubtless  be  an  affirmative  defense,  to  be  pleaded  and  proved. 
Conkling  V.  Weatherwax,  181  N.  Y.  258,  73  N.  E.  1028,  2  Ann.  Cas. 
740;  Bowling  v.  Hastings,  211  N.  Y.  199,  105  N.  E.  194.  It  is  de- 
fendant's breach  of  the  contract  by  reason  of  its  failure  to  pay  the 
one-half  of  the  purchase  price  and  to  secure  the  balance  by  the  mort- 
gage on  the  premises  as  the  contract  required,  which  plaintiffs  have 
alleged.  Such  failure  on  the  part  of  defendant  it  was  incumbent  upon 
plaintiffs  both  to  allege  and,  if  denied  by  defendant,  to  prove  upon 
the  trial.  This  allegation  having  been  put  in  issue  by  defendant's  de- 
nial, judgment  on  the  pleadings  could  not  properly  be  directed  so  long 
as  that  issue  remained  undisposed  of. 

Without  passing  upon  the  question  whether  plaintiffs'  complaint  is 
defective,  in  that  it  does  not  allege  an  actual  tender  of  the  deed,  or 
circumstances  showing  that  such  tender  was  unnecessary,  we  are  o£ 
the  opinion,  for  the  reasons  hereinbefore  stated,  that  plaintiffs'  motion 
for  judgment  on  the  pleadings  should  have  been  denied. 

Order  reversed,  with  $10  costs  and  disbursements,  and  motion  de- 
nied, with  $10  costs. 


(88  Misc.  Rep.  209) 

RESERVATION  GAS  CO.  et  aj.  v.  SNYDER  et  aL 

(Supreme  Court,  Equity  Term,  Erie  County.    December  7,  1914.) 

Indians  (§  16*) — ^TrrLE  to  Lands — Conobessionai,  Leoislation. 

A  Seneca  Indian,  in  possession  of  lands  on  the  Cattaraugus  Reserva- 
tion which  had  been  cultivated  and  Improved  and  occupied  by  him  and  his 
Indian  predecessors  for  upwards  of  40  years,  has  no  title  to  the  oil  and 
gas  in  the  lands,  as  against  the  holder  of  a  lease  granted  by  the  council 
of  the  Seneca  Nation  and  ratified  by  Act  Cong.  Feb.  21,  1911,  c.  143,  36 
Stat.  927,  and  purporting  to  convey  the  exclusive  right  to  operate  for  oil 
and  gas  within  the  reservation. 

[Ed.  Note. — For  other  cases,  see  Indians,  Cent  Dig.  |  45;  Dec.  Dig. 
t  16.*] 

Action  for  an  injunction  by  the  Reservation  Gas  Company  and  an- 
other against  John  Snyder  and  others.    Judgment  for  plaintiffs. 

Carey  D.  Davie  and  George  W.  Cole,  both  of  Salamanca,  for  plain- 
tiffs. 
Dowd  &  Quigley,  of  Salamanca,  for  defendant  Snyder. 

POUND,  J.  This  is  an  action  to  restrain  the  defendants  from  drill- 
ing a  gas  well  on  lands  claimed  by  the  defendant  John  Snyder,  a  Seneca 
Indian,  residing  upon  the  Cattaraugus  Reservation,  which  lands  have 

*Por  other  cues  see  same  topic  A  i  mombeb  In  Deo.  ft  Am.  Digs.  U07  to  date,  ft  Rep'r  Indexes 


Digitized  by 


Google 


Sup.  Ct)  BESERVATION   6AS  CO.  V.  8MTDBB  217 

been  cultivated  and  improved  and  CKCupied  by  him  and  his  Indian 
predecessors  for  upwards  of  40  years.  He  claims  the  right  to  use  said 
premises  exclusively  for  all  purposes,  including  the  production  of  oil 
and  gas,  as  if  he  were  the  owner  thereof  in  fee  simple  absolute. 

The  plaintiffs  hold  a  lease  granted  by  the  Council  of  the  Seneca 
Nation  in  August,  1910,  to  Edward  Bolard,  which  purports  to  convey 
the  exclusive  right  to  operate  for  oil  and  gas  within  the  boundaries  of 
the  Cattaraugus  Reservation.  This  lease  was  duly  ratified  by  act  of 
Congress,  except  that  the  lessee  was  required  to  execute  and  file  a 
bond,  in  the  penalty  of  $20,000,  conditioned  upon  the  faithful  per- 
formance of  all  the  conditions  of  the  lease.  Act  61st  Cong.  c.  143, 
36  Stat.  927. 

No  controversy  arises  in  regard  to  full  compliance  on  the  part  of  the 
plaintiffs  and  their  predecessors  in  interest  with  the  terms  of  the 
lease  and  the  act  of  Congress.  Operations  have  been  begun  there- 
under and  large  sums  of  money  expended.  Productive  gas  wells  are 
now  in  operation,  and  the  njonopoly  is  a  valuable  one,  if  valid.  There- 
fore they  seek  to  restrain  Snyder  from  operating  on  his  own  account 
in  competition  with  them.  Snyder,  as  has  been  said,  maintains  that 
neither  the  Council  of  the  Seneca  Nation,  nor  the  Congress  of  the 
United  States,  nor  any  other  power,  can  deprive  him  of  the  right  to 
drill  for  gas  and  oil  on  the  premises  in  question  without  his  consent. 

"The  national  government,  by  Its  treaties  and  congressional  acts,  has  dealt 
with  the  Indians  In  their  tribal  capacity.  The  title  of  the  land  on  the  various 
Indian  reservations  has  been  treated  as  belonging  to  the  tribe  In  possesslcHi, 
and  whenever  the  Individual  Indian  has  been  recognized  In  his  possession  or 
ownership  of  the  land  It  has  been  to  subserve  some  ulterior,  paramount  pur- 
pose." Spring,  J.,  in  Shongo  v.  Miller,  45  App.  Div.  3S9,  61  N.  Y.  Supp.  281, 
affirmed  169  N.  Y.  586,  62  N.  B.  1100. 

It  seems  that,  among  the  early  Iroquois,  instances  of  individual  own- 
ership or  possession  of  land  were  rare.  52  Jesuit  Relations,  165,  says : 
"Here  and"  there  we  find  isolated  women,  each  cultivating  her  little 
plot  of  ground."  Mainly  through  the  efforts  of  the  Society  of  Friends, 
beginning  in  the  year  1798,  the  Seneca  Indians  on  the  Allegany  river 
were  induced  to  clear  land,  inclose  lots,  and  raise  crops.  The  develop- 
ment from  the  hunting  and  fishing  stage  of  civilization  progressed 
rapidly.  The  common  land  on  the  reservation  was  cleared  by  the  in- 
dustry of  individual  Indians,  so  that  little  available  unclaimed  land 
remains.  We  find  a  farming  community,  where  lands  are  occupied  in 
severalty.  Good  houses,  barns,  and  other  buildings  and  well-tilled 
farms  are  not  uncommon.  Lands  thus  occupied  are  sold  and  devised 
to  other  Indians,  but  not  to  strangers.  The  individual  right  of  oc- 
cupancy is  upheld  by  the  courts,  although  title  depends  upon  improve- 
ments and  peaceable  possession,  rather  than  upon  record  evidence. 

What  rights  do  the  individual  Indians  have  in  lands  thus  held  by 
him  ?  Is  he  a  mere  occupant  for  agricultural  purposes  only,  or  is  he 
the  owner  in  fee  of  the  land,  who  cannot  be  deprived  of  his  right  to 
the  oil  and  gas  beneath  the  surface  without  just  compensation?  Which 
is  superior,  Snyder's  Indian  title  or  plaintiffs'  lease  approved  by  act  of 
Congress? 
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The  Court  of  Appeals  held  in  Jemison  v.  Bell  Telephone  Co.,  186 
N.  Y.  493,  79  N.  E.  728,  that  where  a  member  of  the  Tonawanda 
Nation  of  Seneca  Indians  has  occupied  and  has  been  in  undisputed 
possession  of  lands  within  the  reservation,  purchased  by  his  mother 
from  the  Chiefs  of  the  Nation  in  1859,  for  a  period  of  more  than  22 
years,  the  prestunption  is  controlling  that  such  occupant  holds  the 
lands  under  an  allotment  within  the  meaning  of  section  56  (now  sec- 
tion 55)  of  the  Indian  Law  of  the  state  of  New  York,  and  he  must 
be  deemed  to  be  the  owner  in  fee  of  the  land  in  question,  and  as  such 
entitled  to  compensation  for  any  taking  thereof  for  telephone  pur- 
poses, notwithstanding  the  fact  that  the  company  had  obtained  per- 
mission from  the  Council  of  the  Nation  to  erect  its  poles  and  wires 
across  the  lands  of  the  reservation.  Edward  T.  Bartlett,  J.,  writing 
the  opinion  of  the  court,  says: 

"The  state  of  New  York  exercises  the  exclusive  sovereignty  and  Jurisdic- 
tion over  the  Seneca  Nation  of  Indians,  and  the  case  at  bar  consequently  in- 
volves no  federal  question.  The  Constitution  and  statutes  of  the  United  States 
apply  to  Indian  lands  in  many  Jurisdictions  outside  of  this  state." 

At  least  no  act  of  Congress  was  involved  in  the  case,  but  beyond 
tliis  the  statement  of  the  learned  judge  is  probably  dicta,  for  in  the 
later  case  of  People  ex  rel.  Cusick  v.  Daly,  212  N.  Y.  183,  105  N.  E. 
1048,  the  act  of  Congress,  now  section  328  of  the  United  States  Crim- 
inal Code,'  vesting  in  the  courts  of  the  United  States  exclusive  j'uris- 
diction  over  certain  crimes  committed  on  Indian  reservations,  was  up- 
held as  well  to  New  York  as  to  the  Western  Indians,  and  it  was  hdd 
that  there  is  no  difference  as  to  the  application  of  this  rule  between 
the  Indians  whose  reservations  are  the  direct  gift  of  the  federal  gov- 
ernment and  those  whose  reservations  have  been  derived  from  the  state 
or  other  sources,  and  Werner,  J.,  writing  the  opinion  of  the  court, 
says  : 

"Congress  has  always  asserted  and  exercised  the  right  to  legislate  in  al> 
Indian  afCairs,  and  Its  power  to  do  so  has  been  upheld  by  the  SuQreuie  Court. 
•  *  •  When  Congress  does  act,  the  power  of  the  state  must  yield  to  the 
paramount  authority  of  the  federal  government" 

The  defendants  cannot  succeed  herein  unless  this  court  holds  that 
the  act  of  Congress  legalizing  the  plaintiffs'  lease  is  unconstitutional  or 
inapplicable.  The  lease  is  meaningless  and  without  value  unless  it 
covers  all  lands,  not  merely  unclaimed  lands,  .on  the  reservation,  and 
this  court  should  not  hold  an  act  of  Congress  void  for  unconstitution- 
ality unless  it  is  so  plainly  so  as  to  require  no  discussion. 

Congress  has  power  to  regulate  commerce  with  the  Indian  tribes. 
Const.  U.  S.  art.  1,  §  8.  In  the  exercise  of  this  power,  so  broadly 
has  it  been  construed,  it  may  prohibit  the  sale  of  liquor  to  an  individual 
Indian  under  charge  of  a  United  States  Indian  a£:ent  anyzvhere  within 
the  United  States.  U.  S.  v.  Holliday,  3  Wall.  407,  18  h.  Ed.  182.  In 
the  opinion  of  the  court  it  is  said : 

"Neither  the  Constitution  of  the  state  nor  any  act  of  its  Jiegislature,  how- 
ever formal  or  solemn,  whatever  rights  it  may  confer  on  those  Indians  or 
withhold  from  them,  can  withdraw  them  from  the  influence  of  an  act  of 
Congress  which  that  body  has  the  constitutional  right  to  pass  concerning 
them.   Any  other  doctrine  would  make  the  legislation  of  the  state  the  supreme 

>  u.  s.  coisp.  St.  1913.  { losoa. 
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law  of  the  land,  Instead  of  the  Constitution  of  the  United  States  and  the  laws 
and  treaties  made  in  pursuance  thereof." 

Defendants,  then,  must  rely  solely  upon  Snyder's  customary  title. 
But  that  title  has  never  been  ratified  nor  recognized  by  Congress. 
Plaintiffs'  lease  has  been  so  ratified,  and  it  must  control.  We  need 
go  no  further  than  to  say  that,  even  though  the  customary  title  by 
occupancy  vests  in  the  individual  Indian  for  agricultural  purposes, 
Congress  refuses  to  recognize  the  right  of  the  individual  to  acquire 
oil  and  gas  rights  by  such  occupancy,  but  recognizes  the  authority  of 
the  Indian  Council  to  dispose  of  such  rights,  with  congressional  ap- 
proval, for  the  benefit  of  the  nation  as  a  whole. 

Judgment  for  plaintiffs  accordingly. 


(88  Misc.  Rep.  20) 

TOMPKINS  ▼.  INTEKBOBOUGH  RAPID  TRANSIT  CO. 
(Supreme  Court,  Appellate  Term,  First  Department.    December  4,  1914.) 

Cabbiebb  (I  320») — Injcbies  to  Passenqebs — Suddek  Jebk. 

That  a  carrier's  car  was  stopped  so  suddenly  and  violently  as  to  throw 
plaintiff,  a  passenger,  off  her  feet,  justified  an  Inference  that  due  care 
in  the  operation  of  the  car  was  not  used,  and  in  the  absence  of  other 
evidence  was  sufficient  to  carry  an  action  growing  out  of  Injuries  sus- 
tained by  plaintiff  In  har  fall  to  the  Jury. 

|Ed.  Note.— For  other  cases,  see  Carriers,  Cent  Dig.  §$  1118,  1126,  1149, 
1153,  1160,  1167,  1179.  1190,  1217,  1233,  1244,  1248,  1315-1325;  Dec.  Dig. 
I  320.*] 

Appeal  from  Municipal  Court,  Borough  of  the  Bronx,  Second  Dis- 
trict. 

Action  by  William  M.  Tompkins  against  the  Interborough  Rapid 
Transit  Company.  From  a  Municipal  Court  judgment,  dismissing  the 
complaint  at  the  close  of  plaintiff's  case,  plaintiff  appeals.  Reversed, 
and  new  trjal  ordered. 

Argued  October  term,  1914,  before  SEABURY,  BIJUR,  and  CO- 
HALAN,  JJ. 

George  Doan  Russell,  of  New  York  City,  for  appellant. 

James  L.  Quackenbush,  of  New  York  City  (Bayard  H.  Ames  and 
John  Montgomery,  both  of  New  York  City,  of  counsel),  for  respond- 
ent. 

SEABURY,  J.  Plaintiff  sues  to  recover  damages  for  the  loss  of 
the  services  of  his  wife  on  account  of  personal  injuries  which  his  wife 
sustained  through  the  alleged  negligence  of  the  defendant.  The  plain- 
tiff's wife  was  a  passenger  on  one  of  the  trains  on  defendant's  Third 
Avenue  elevated  road.  The  evidence  showed  that  as  she  was  about 
to  leave  the  car,  and  had  stepped  forward  toward  the  door,  the  car  in 
stopping  gave  a  sudden  lurch,  which  caused  her  to  fall.  C)n  cross-ex- 
amination an  attempt  was  made  to  make  it  appear  that  she  had  fallen 
over  an  obstruction  in  the  aisle,  but  she  adhered  to  her  story  that  the 
suddenness  with  which  the  car  stopped  threw  her  against  the  obstruc- 

*For  oUi«r  cases  se«  same  topic  A  i  nuubbb  In  Dec.  *  Am.  Digs.  1907  to  data,  *  Rep'r  Indexes 
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tion.  The  fact  that  the  car  was  stopped  so  suddenly  and  violently  as 
to  throw  the  plaintiff  off  her  feet  justifies  the  inference  that  due  care 
in  the  operation  of  the  car  was  not  used.  The  evidence  of  the  jerk 
which  the  car  gave  indicated  negligence  in  its  operation,  and,  in  the  ab- 
sence of  other  evidence,  was  sufficient  to  carry  the  case  to  the  jury. 
The  fact  that  the  car  gave  a  lurch  or  jerk  sufficiently  appeared  from 
the  testimony,  and  the  use  of  these  terms  was  not  merely  characteriza- 
tion. In  view  of  the  proof  adduced  and  the  circumstances  proved, 
there  was  sufficient  evidence  to  call  upon  the  defendant  to  explain. 
The  dismissal  of  the  complaint  requires  a  reversal  of  the  judgment. 

Judgment  reversed,  and  new  trial  ordered,  with  costs  to  the  appel- 
lant to  abide  the  event    All  concur. 


ELDERT  v.  CROSS  COUNTRT  R.  CO.  et  aL 

(Supreme  Court,  Appellate  DiTision,  Second  Department.   November  27, 1914.) 

Records'  (J  9*) — Rkqistration  of  Titlk  to  Land — Statutobt  Provisions- 
Title  TO  SUPPOBT. 

Under  the  statute,  which  requires  that  plaintUI  shall  be  In  possesslMi 
of  the  land  as  a  condition  precedent  to  registering  the  title,  plaintiff,  al- 
leging possession  of  land,  is  not  entitled  to  judgment  registering  the  ti- 
tle, where  the  complaint  and  certificate  of  title  show  that  an  estate  has 
built  structures  on  parts  of  the  laud,  and  that  the  structures  are  actually 
occupied  by  numerous  persons,  who  recognize  the  estate  or  a  third  per- 
son as  landlord,  and  who  In  no  way  recognize  plalntUT,  and  who  claim 
no  Interest  through  him. 

[Ed.  Note. — For  other  cases,  see  Records,  Dec.  Dig.  |  9.*] 

Appeal  from  Special  Term,  Queens  County. 

Action  by  Luke  Eldert  against  the  Cross  Country  Railroad  Com- 
pany and  others.  From  an  interlocutory  judginent  for  plaintiff,  de- 
fendants Samuel  M.  Meeker  and  Milford  B.  Streeter,  as  executors  of 
Peter  Wyckoff,  deceased,  appeal.    Reversed. 

Argued  before  JENKS,  P.  J.,  and  BURR,  THOMAS,  CARR,  and 
PUTNAM,  JJ. 

William  Bell  Wait,  Jr.,  of  New  York  City  (Henry  Crofut  White, 
of  New  York  City,  on  the  brief),  for  appellants. 

Gilbert  Ray  Hawes,  of  New  York  City,  for  respondent. 

PER  CURIAM.  Although  the  plaintiff  alleges  possession  of  the 
land,  the  complaint  and  certificate  of  title  show  that  the  Wyckoff  es- 
tate have  built  several  structures  on  portions  of  the  land,  which  are  ac- 
tually occupied  by  numerous  persons,  who  recognize  the  Wyckoff  es- 
tate or  Sarah  Maria  Streeter  as  their  landlord.  These  persons  in  no 
way  recognize  the  plaintiff,  and  claim  no  interest  through  him.  The 
statute  clearly  requires  that  the  plaintiff  be  in  possession  of  the  land 
as  a  condition  precedent  to  registering  the  title.  It  is  unnecessary  to 
make  the  complaint  more  definite  and  certain,  inasmuch  as  it  clearly 
shows  that  the  plaintiff  does  not  occupy  the  land,  either  directly  or 
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indirectly,  and  that  his  assertion  of  possession  is  denied  by  the  physi- 
cal fact  that  there  is  occupation  under  an  adverse  title. 

The  order  and  interlocutory  }ud|;nient  should  be  reversed,  with 
costs,  and  the  demurrer  sustained,  with  costs,  with  leave  to  the  plain- 
tiff to  plead  over  within  20  days  upon  payment  of  sudi  costs. 


BUDEBT  V.  CROSS  OOUNTBT  E.  CO.  et.al. 
(Supreme  Court,  Appellate  Division,  Second  Department    November  27, 1914.) 

Appeal  from  Special  Term,  Queens  Coanty. 

Action  by  Luke  Eldert  against  tbe  Cross  Country  Railroad  Company  and 
otbers.  From  an  interlocutory  Judgment  for  plaintiff,  defendant  Sarab  Maria 
Streeter  appeals.   Affirmed. 

Argued  before  JBNKS,  P.  J.,  and  BURR,  THOMAS,  OARR,  and  PUT- 
NAM, JJ. 

PER  CURIAM.  Orders  aflSrmed,  wltb  $10  cost  and  disbursements,  on  tbe 
authority  of  Eldert  v.  Cross  Country  R.  R.  Co.,  160  N.  Y.  Supp.  220,  decided 
herewith. 


(87  Misc.  Rep.  128) 

In  re  PRAETZ. 

(Supreme  Court,  Special  Term,  Kings  County.    October,  1914.) 

1.  Executors  and  Adhinistbators  (f  875*) — JTTBisuicnoir  of  SuBSoaATCs 

CotrsT — Appbovai,  of  Sale — Assignment  fob  Bkneftt  of  Obedi^bs. 

Where  executors  have  carried  on  the.business  of  thdr  decedent  without 
authority,  the  Surroriate's  Court  has  no  Jurisdiction  to  grant  an  applica- 
tion by  the  executors*  assignee  for  the  benefit  of  creditors  for  the  approval 
of  his  sale  of  decedent's  realty. 

fEd.  Note. — For  other  cases,  see  Executors  and  Administrators,  Cent 
Dig.  H  152&-1538;   Dec.  Dig.  {  375.*) 

2.  Executors  and  ADinNicrrBATdRS  (f  139*) — ^AsstONUENT'  fob  BENEFrr  of 

CREorroBS — Sale  by  Assignee— Validity. 

Where  executors  have  without  authority  carried  on  the  business  of 
their  decedent,  a  conveyance  by  their  assignee  for  the  benefit  of  cred- 
itors of  realty  assigned  to  him  by  the  executors  Is  void. 

[Ed.  Note. — For  other  cases,  see  Executors  and  Administrators,  Cent 
Dig.  I  567;   Dec.  Dig.  8  139.*] 

In  the  matter  of  the  general  assignment  of  Joseph  J.  Praetz,  as 
executor  and  trustee  under  the  last  will  and  testament  of  John  Praetz, 
deceased,  to  Redmond  Kersey,  Jr.,  for  the  benefit  of  creditors.  On 
motion  by  the  assignee  for  approval  of  his  sale  of  realty.    Denied. 

George  M.  Schinzel,  of  Brooklyn,  for  assignee. 

CRANE,  J.  [1,  2]  This  is  most  decidedly  a  very  unique  proceed- 
ing. Two  executors  have  made  a  general  assignment  for  the  ben- 
efit of  creditors  under  the  Debtor  and  Creditor  Law  (Consol.  Laws, 
c.  12).  The  assignment  states  that  they  have  been  doing  business 
under  the  name  and  style  of  "the  Estate  of  John  Praetz."  Executors 
and  testamentary  trustees  are  generally  subject  to  the  jurisdiction  of 
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the  Surrogate's  Court.  '  In  Bankers'  Surety  Co.  v.  Meyer,  205  N.  Y. 
219,  98  N.  E.  399,  Ann.  Cas.  1913D,  1218,  it  was  held: 

"Ordinarily,  where  the  Surrogate's  Court  has  ample  power  to  protect  tho 
rights  of  the  parties  by  enfordng  a  just  and  proper  administration  of  a  dece- 
dent's assets,  the  Supreme  Court  will  not  undertake  the  administration  of  bis 
estate.  But  it  Is  well  established  that  when  a  Surrogate's  Court  with  its 
limited  Jurisdiction  Is  unequal  to  the  task  of  grappling  with  special  circum- 
stances, the  Supreme  Court  wUl  entertain  Jurisdiction  and  avoid  a  failure  of 
remedy  or  a  miscarriage  of  Justice."  , 

• 

This  is  not  such  a  case.  Nowhere  does  it  appear  that  the  executors 
were  given  power  to  carry  on  business.  If  not,  this  court  has  no 
jurisdiction,  and  if  they  did  have  the  power  the  debts  subsequently  ac- 
cruing could  not  be  collected  out  of  the  estate  of  the  deceased  to  the 
exclusion  of  prior  creditors.  The  powers  and  liabilities  of  executors 
continuing  business  are  fully  set  forth  in  Willis  v.  Sharp,  113  N.  Y. 
586,  21  N.  E.  705,  4  L.  R.  A.  493,  and  Redfield,  Surrogate's  Court 
Practice  (6th  Ed.)  §  611. 

The  assignee  for  the  benefit  of  creditors  asks  this  court  to  approve 
his  sale  of  real  estate.  If  this  be  the  real  estate  of  the  deceased  a 
conveyance  by  the  assignee,  even  with  the  approval  of  this  court, 
would  be  absolutely  void.  Real  estate  of  a  deceased  person  cannot 
be  thus  disposed  of  for  the  benefit  of  creditors.  But,  even  if  this  were 
the  assignment  of  persons  in  their  individual  capacity,  this  court  has 
no  right  to  approve  or  disapprove  sales  except  upon  accounting  or  as 
provided  in  section  24  of  Debtor  and  Creditor  Law.  The  assignee 
is  not  an  officer  of  this  court. 

Application  denied. 


(87  Misc.  Kep.  65) 

MELtteN  et  al.  v.  BROOKLYN  HEIGHTS  B.  CO. 

(Supreme  Court,  Special  Term,  Kings  County.    September,  1914.) 

Ikjunotion  (§  102») — Gbounds — Violation  of  Obdinakce. 

An  injunction  will  not  lie  to  restrain  a  street  railway  company  from 
permitting  smoking  on  Its  street  cars  in  violation  of  a  city  ordinance 
malHng  such  smoking  unlawful. 

[Ed.  Note. — For  other  cases,  see  Injunction,  Cent.  Dig.  |  176;  Dec. 
Dig.  §  102.»] 

Action  by  Ida  Mae  Mellen  and  others  against  the  Brooklyn  Heights 
Railroad  Company.    On  motion  for  injunction  pendente  lite.    Denied 

Twyman  O.  Abbott,  of  New  York  City,  for  motion. 

George  D.  Yeomans,  of  Brooklyn,  and  Howard  L.  Moody,  opposed. 

VAN  SICLEN,  J.  Plaintiffs  seek  an  injunction  pendente  lite  re- 
straining the  defendant,  a  street  surface  railway  company,  from  per- 
mitting smoking  on  its  street  cars.  Plaintiffs  urge  in  support  of  their 
appUcation  that  a  city  ordinance  renders  smoking  in  the  defendant's 
cars  unlawful  and  that  such  smoking  is  injurious  to  their  health.  The 
defendant  admits  that  it  permits  smoking  during  the  summer  month? 
on  the  four  rear  seats  of  the  so-called  open  and  convertible  cars,  in 
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pursuance  of  an  order  of  the  public  service  commission.  For  the  dis-  ■ 
position  of  this  motion  it  is  not  necessair  to  determine  whether  or 
not  the  public  service  commission  had  the  power  and  authority  to 
fssue  said  order.  The  violation  of  a  city  ordinance  is  a  misdemeanor, 
and  therefore  a  crime.  In  effect  the  plaintiffs  seek  the  mandate  of  this 
court  to  compel  the  defendant  to  prevent  the  commission  of  crime 
upon  its  cars.  It  has  uniformly  been  held  that  the  threatened  com- 
mission of  a  crime  will  not  be  enjoined  by  a  court  of  equity,  unless 
there  appear  also  "some  interferences,  actual  or  threatened,  with  prop- 
erty or  rights  of  a  pecuniary  nature."  See  Matter  of  Debs,  158  U.  S. 
564,  15  Sup.  Ct.  900,  39  L.  Ed.  1092. 

It  remains,  then,  to  determine  whether  or  not  the  acts  complained 
of  constitute  such  an  interference  with  property  or  right  of  a  pecuniary 
nature  as  will  entitle  the  plaintiffs  to  the  benefit  of  this  rule.  I  am 
satisfied  that  the  papers  do  not  show  such  an  interference.  In  fact, 
I  am  not  convinced  that  any  ri|;ht  of  property  or  of  a  pecuniary  na- 
ture is  involved  at  alL  The  clami  of  injury  to  health  is  at  most  con- 
jectural and  speculative.  None  of  the  allegations  of  the  moving  papers 
mipresses  me  as  sufl5cient  to  entitle  the  plaintiffs  to  the  relief  sought. 
It  seems,  furthermore,  that  the  plaintiffs  have  sufficient  protection  from 
such  acts  as  may  constitute  punishable  violations  of  the  law.  Any 
of  the  offenses  complained  of  must  from  the  very  nature  thereof  be 
committed  in  the  immediate  presence  of  the  plaintiffs,  and  if  the  city 
ordinance  is  enforceable  at  all,  as  the  plaintiffs  claim  it  is,  the  offend- 
ing violators  thereof  are  amenable  to  a  prosecution  thereunder.  It 
is  merely  necessary  for  the  plaintiffs  to  make  the  requisite  complaint 
to  the  proper  authorities.  It  is  in  no  wise  necessary  for  the  court  to 
summarily  enforce  upon  the  defendant  the  duty  of  executing  the  crim- 
inal laws.    Motion  denied. 

Motion  denied. 


(164  App.  Dlv.  531) 

SEABOTT  V.  JOHN  WANAMAKBR,  NEW  YORK. 

(Supreme  Coxat,  Appellate  Division,  Second  Department    November  13, 1914.) 

C0UBT8     (§    188*) — MUNICIPAI,    COUETS — JUBISDICTION — CONDITIONAI.    SaLE — 

"Action  on  Iicplied  Oontra.ot" — "AcrrioN  on  Contbaot  of  (Conditional 
Salb." 

An  action  in  tbe  Supreme  Court  to  recover  payments  made  on  a  con- 
ditional sale  contract,  under  Personal  Property  Law  (€k>n8ol.  Laws,  c. 
41)  i  65,  providing  that,  wben  the  seller  of  personal  inroperty  imder  a 
conditional  sale  contract  retakes  the  goods  for  default  in  payment,  be 
must  bold  them  for  30  days  and  then  sell  them  at  auction,  or  the  buyer 
may  recover  the  amounts  paid,  is  not  an  "action  on  an  implied  contract," 
of  which  the  Municipal  Court  has  jurisdiction  under  Municipal  Court 
Act  (Laws  of  1902,  c.  580)  §  1,  subd.  1,  as  amended  by  Laws  1905,  c.  513, 
(  1,  but  Is  an  "action  on  a  contract  of  conditional  sale,"  within  sectlou 
139  of  that  act,  of  which  action  the  Municipal  Court  has  jurisdiction  to 
give  only  the  particular  relief  therein  specified,  which  does  not  Include 
a  recovery  of  installments  paid,  so  that  the  plaintiff  is  not  prevented  from 
recovering  costs  by  Code  Civ.  Proc.  §  322S,  subd.  5,  providing  that  in  ac- 
tions in  the  Supreme  Court  triable  in  the  county  of  New  Tork,  which 
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could  have  been  brought  in  the  Municipal  Ck>art,  the  plaintiff  ehall  re- 
cover no  costs  unless  he  recovers  $250. 

[Ed.  Note.— For  other  cases,  see  Courts,  Cent.  Dig.  §§  412,  439,  440,  442, 
447,  448,  451,  452,  454,  458,  464,  465,  467,  468;   Dec.  Dig.  8  188.*] 

Appeal  from  Special  Term,  Kings  County. 

Action  by  Margaret  Seabott  against  John  Wanamaker,  New  York, 
a  domestic  corporation.  Judgment  for  plaintiff,  and  defendant  ap- 
peals from  an  order  denying  its  motion  to  disallow  costs.  Order  af- 
firmed. 

Argued  before  JENKS,  P.  J.,  and  THOMAS,  CARR,  STAPLE- 
TOX,  and  PUTNAM,  JJ. 

Richard  Ely,  of  New  York  City,  for  appellant. 
FuUerton  Wells,  of  New  York  City,  for  respondent. 

STAPLETON,  J.  The  plaintiff's  damages,  $65,  were  recovered  in 
an  action  determined  in  the  Supreme  Court.  The  plaintiff  resides  in 
the  city  of  New  Yoric.  The  defendant  is  a  domestic  corporation  hav- 
ing an  office  in  the  city  of  New  York.  It  appeared  in  the  action.  The 
action  was  brought  by  a  vendee  against  a  vendor  to  recover  the  amount 
paid  on  an  article  sold  upon  condition  that  the  title  thereto  should  re- 
main in  the  vendor  until  the  payment  of  the  purchase  price ;  the  ven- 
dor having  failed  to  comply  with  the  requirements  of  section  65  of  the 
Personal  Property  Law  (Consolidated  Laws,  c.  41).  Upon  this  state  of 
facts  the  clerk  taxed  a  full  bill  of  costs,  and  on  review  by  the  Special 
Term  the  items  taxed  were  allowed.  It  is  from  the  order  entered  upon 
the  motion  for  a  new  taxation  that  this  appeal  is  taken. 

If  the  Municipal  Court  of  the  City  of  New  York  had  jurisdiction 
of  the  person  and  of  the  subject-matter  of  the  action,  the  plaintiff 
was  not  entitled  to  costs.  Subdivision  5,  §  3228,  Code  of  Civil  Proce- 
dure. Jurisdiction  of  the  person  is  correctiy  conceded.  The  Municipal 
Court  has  jurisdiction  in  "ail  action  to  recover  damages  upon  or  for 
breach  of  contract,  express  or  implied,  other  than  a  promise  to  mar- 
ry, where  the  sum  claimed  does  not  exceed  five  hundred  dollars,"  ex- 
clusive of  interests  and  costs.  Section  1,  subd.  1,  Municipal  Court  Act 
of  New  York  City;  Laws  1902,  c.  580,  as  amended.  Section  139  of 
the  act  reads : 

"No  action  shall  be  maintained  in  this  court,  which  arises  on  a  contract  ot 
conditional  sale  of  personal  property;  a  hiring  of  personal  property,  where 
title  is  not  to  vest  in  the  person  hiring  until  payment  of  a  certain  sum ;  or  a 
chattel  mortgage  made  to  secure  the  purchase  price  of  chattels;  except  an 
action  to  foreclose  the  lien,  as  provided  in  this  article.  For  the  purpose  ot 
this  section  an  instrument  in  writing  as  above  stated  shall  be  deemed  a  lien 
upon  a  chattel:  Provided,  however,  that  an  action  may  l)e  maintained  to  re- 
cover a  ^inm  or  sums  due  and  payable  for  Instalment,  payment  or  hiring,  but 
in  such  eases  no  order  of  arrest  shall  issue." 

The  question  presented  depends  upon  the  proper  classification  of  the 
action;  i.  e.,  whether  it  is  one  to  recover  damages  upon  an  implied 
contract  where  the  sum  claimed  does  not  exceed  $500 — that  is,  an  im- 
plied promise  to  fulfill  an  obligation  imposed  by  law  (Steamship  Co.  v. 
Joliffe,  2  Wall.  450,  17  L.  Ed.  805 ;  Norton  v.  Coons,  3  Denio,  130, 
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134 ;  American  Society  for  Prevention  of  Cruelty  to  Animals  v.  City 
of  Cohoes,  42  Hun,  654;  s.  c,  4  N.  Y.  St.  Rep.  808;  Cohen  v.  Small, 
120  App.  Div.  211,  105  N.  Y.  Supp.  287;  Empire  State  Surety  Co.  v. 
Kelson,  141  App.  Div.  850,  126  N.  Y.  Supp.  453),  or  whether  it  arises 
on  a  contract  of  conditional  sale  of  personal  property.  I  think  that, 
independently  of  the  contract,  the  statute  does  not  impose  an  obligation 
upon  which  an  implied  promise  could  be  established,  but  that  it  re- 
serves to  the  vendee  a  right  which  is  as  much  a  part  of  the  contract  up- 
on condition  as  if  it  were  written  into  it.  Strauss  v.  Union  Central 
Life  Ins.  Co.,  170  N.  Y.  349,  356,  63  N.  E.  347;  Crowe  v.  Liquid  Car- 
bonic Co.,  208  N.  Y.  396,  402,  102  N.  E.  573.  The  action,  therefore, 
arises  on  a  contract  of  conditional  sale  of  personal  property.  No  such 
action  shall  be  maintained  in  the  Municipal  Court  of  the  City  of  Ne^v 
York,  except  for  specified  jrelief,  and  the  relief  sought  here  is  not 
among  the  specified  exceptions. 

The  order  should  be  affirmed.    All  concur. 


a64  App.  DlT.  412) 

MOSCATO  T.  PRINOB  LINE,  Limited. 
(Supreme  Court,  Appellate  Division,  Second  Department    November  20, 1014.) 

1.  Evidence  (S  587*)  — Cibcumstantial  Evidence. 

While  an  essential  fact  may  be  proved  by  circumstantial  evidence,  a 
finding  of  the  factum  probandum  must  rest  on  evidence,  not  only  con- 
sistent with  the  fact  to  be  establislied,  bnt  which  fairly  and  reasonably 
exclndes  any  other  consideration. 

[Ed.  Note.— For  other  cases,  see  Evidence,  Cent.  Dig.  |  2436;  Dec.  Dig. 
i  587.  •] 

2.  TwAi,  (§  139*) — Question  fob  Jubt — CiBcrusTANTiAL  Evidence. 

Where  the  evidence  of  the  party  upon  whom  the  burden  of  proof  rests 
is  circumstantial,  and  the  circumstances  are  equally  consistent  with  the 
absence  and  with  the  existence  of  the  fact  sought  to  be  established,  the 
case  should  not  be  submitted  to  the  Jury. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent  Dig.  {f  332,  333,  338-341, 
365;    Dec.  Dig.  {  130.*] 

8.  Masteb  and  Servant  (|276*) — Injubt  to  Employ*  or  Contbactob — Cause 
OF  Death — Evidence. 

In  an  action  for  death  of  an  employ^  of  a  contractor  for  chipping  wa- 
ter ballast  tanks  in  the  holds  of  a  vessel,  in  which  it  was  shown  that  the 
only  negligence  that  conld  be  attributable  to  defendant  was  a  defective 
ladder  leading  into  one  of  the  holds,  circumstantial  evidence  held  Insuffi- 
cient to  show  that  deceased  met  his  death  by  using  the  ladder. 

[Ed.  Note. — For  other  cases,  see  Master  and  Servant,  Cent  Dig.  ii  950- 
952,  954,  959,  970,  976;    Dec.  Dig.  i  276. ♦] 

Rich,  J.,  dissenting. 

Appeal  from  Trial  Term,  Kings  County. 

Action  by  Grazia  Moscato,  as  administratrix  of  Calogero  Moscato, 
deceased,  against  the  Prince  Line,  Limited.  From  a  judgment  for 
plaintiff,  and  from  an  order  denying  a  motion  for  new  trial,  defendant 
appeals.    Judgment  and  order  reversed. 

Argued  before  JENKS,  P.  J.,  and  BURR,  RICH,  STAPLETON, 
and  PUTNAM,  JJ. 

'For  other  cases  see  same  topic  &  i  number  In  Dec.  t  Am.  Digs.  1907  to  date,  tc  Rep'r  Indexes 
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Charles  R.  Hickox  and  Convers  &  Kiriin,  all  of  New  York  City  (L. 
De  Grove  Potter,  of  New  York  City,  on  the  brief),  for  appellant. 

Pierre  M.  Brown,  of  New  York  City  (William  F.  Purdy,  of  New 
York  City,  on  the  brief),  for  respondent 

BURR,  J.  This  action  was  brought  to  recover  damages  for  the 
death  of  plaintiff's  intestate,  who  was  foreman  of  a  chipping  gang, 
employed  by  Rinelli  &  Guardino,  contractors,  who  were  under  con- 
tract to  chip  or  scale  the  tank  tops  and  bilges  of  the  steamship  Afghan 
Prince,  then  lying  at  Pier  4,  Bush  docks,  in  the  borough  of  Brooklyn. 
These  tanks  were  water  ballast  tanks  resting  upon  the  bottom  of  the 
ship.  The  ship  had  three  decks.  The  upper  deck  was  known  as  tiie 
"shelter  deck,"  the  second  in  order  as  the  "main  deck,"  and  the  third 
or  lower  as  the  "between  deck."  It  had  six  holds  for  the  reception  of 
cargo,  nimibered,  from  forward  to  aft,  Ito  6,  inclusive.  Hold  num- 
bered 6  was  separated  from  hold  numbered  5  by  a  bulkhead  extending 
from  the  top  of  the  tanks  to  the  upper  or  shelter  deck.  A  similar 
bulkhead,  which,  however,  ran  only  from  the  tank  top  up  to  the  be- 
tween deck,  separated  hold  numbered  5  from  hold  numbered  4.  Hold 
numbered  4  was  also  divided  into  two  tanks  by  a  longitudinal  bulk- 
head rising  from  the  top  of  the  shaft  tunnel  to  the  between  deck,  and 
the  two  compartments  were  designated  the  port  and  starboard  deep 
tanks.  Access  to  the  holds  was  provided  through  hatchways,  located 
one  above  the  other  in  each  deck. 

Moscato  was  last  seen,  in  a  conscious  condition,  about  half  past 
3  on  the  afternoon  of  March  11,  1912,  when  he  was  talking  to  a  fellow 
workman  in  the  lower  part  of  the  hold  numbered  6.  He  then  asked 
this  workman  for  a  candle,  matches,  and  a  hammer,  and  said  that  he 
was  going  to  the  forward  part  of  the  vessel  to  prepare  some  work  for 
the  next  day.  Apparently  his  purpose  was  to  determine  what  work 
must-  be  done  in  either  hold  numbered  5  or  4,  which  were  the  only 
ones  requiring  attention  at  that  time.  Decedent  did  not  say  whether 
he  was  going  to  hold  numbered  5,  or  to  hold  numbered  4,  or,  if  to 
both,  in  which  order.  As  the  bulkhead  between  the  holds  numbered 
6  and  5  extended  up  to  the  upper  or  shelter  deck,  it  would  seem  that 
he  must  have  proceeded  to  that  deck  in  the  first  instance.  When  he 
reached  the  hatch  over  hold  numbered  5,  he  could  then  descend  to 
the  between  deck,  or,  still  further  down,  to  the  tank  tops,  to  determine 
what  work  was  there  required,  and,  returning  to  the  between  deck, 
then  pass  along  that  deck  into  hold  numbered  4,  as  the  bulkhead  be- 
tween these  holds  did  not  extend  above  that  deck.  Access  to  each  of 
the  holds  was  obtained  through  iron  ladders  fastened  to  the  side  of 
the  hatch.  In  hold  numbered  4,  an  iron  ladder,  placed  slightly  at  an 
angle,  extended  from  the  shelter  deck  to  the  main  deck.  A  short  dis- 
tance from  the  foot  of  this  ladder,  but  not  in  direct  continuation  there- 
of, another  ladder,  placed  perpendicularly,  and  about  8  feet  long,  led 
to  the  between  deck.  Two  or  more  of  the  rungs  of  this  ladder  had 
been  broken  or  disconnected  a  few  days  before,  while  discharging 
cargo;  and  this  fact  was  known  to  the  ship's  officers.  A  short  dis- 
tance from  the  foot  of  this  middle  ladder,  still  another  ladder,  about 
19  feet  long,  extended  down  into  the  hold  upon  the  tank  tops. 
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The  evidence  does  not  show  what  Moscato  did,  after  he  left  hold 
numbered  6,  nor  where  he  went.  Nearly  five  hours  afterward,  or 
about  8  o'clock  in  the  evening,  it  was  reported  that  he  was  missing. 
A  search  was  then  made,  and  he  was  found  lying,  unconscious,  in  the 
aft  port  comer  of  the  port  deep  tank  in  the  hold  numbered  4,  at  a 
point  diagonally  opposite,  and  distant  about  12  feet  from,  the  foot 
of  the  19-foot  ladder  leading  directly  into  this  hold.  He  never  re- 
gained consciousness,  and  the  next  day  he  died.  Plaintiff's  conten- 
tion is  that  he  fell  while  descending  the  broken  ladder,  and,  striking 
upon  the  between  deck,  was  thrown  over  the  hatch  coamings  and  down 
into  the  deep  tank. 

[1-3]  Unless  this  is  established  by  a  fair  preponderance  of  evidence, 
the  defendant's  negligence  does  not  appear.  There  is  no  claim  of 
fault  on  defendant's  part,  other  than  in  connection  with  such  ladder. 
Not  only  does  the  evidence  fail  to  establish  this  fair  preponderance, 
but  we  think  there  is  no  evidence  to  show  how  decedent  fell,  where 
he  fell,  where  he  was  at  the  time  of  his  fall,  or  that,  immediately  prior 
thereto,  he  had  been  using  the  broken  ladder.  There  is  certainly  no 
direct  evidence  respecting  either  fact.  While  an  essential  fact  may 
doubtless  be  proved  by  circumstantial  evidence,  a  finding  of  the  factum 
probandum  must  rest  upon  something  more  substantial  than  surmise 
or  conjecture.  It  must  rest  upon  evidence,  not  only  consistent  with 
the  fact  to  be  established,  but  which  fairly  and  reasonably  excludes 
any  other  consideration.  Cunard  S.  S.  Co.  v.  Kelley,  126  Fed.  610, 
61  C.  C.  A.  532;  Moore  on  Facts,  596,  600,  602.  As  this  learned 
author  aptly  says : 

"It  Is  not  sufflclent  that  they"  (the  facts  relied  upon)  "be  consistent,  merely, 
with  that  theory"  (that  Js,  plaintiff's  theory),  "for  that  may  be  true,  and  yet 
they  may  have  no  tendency  to  prove  the  theory.  The  sum  of  any  number  of 
zeros  will  always  be  zero." 

When  the  evidence  of  the  party,  upon  whom. the  burden  of  proof 
rests,  is  circumstantial  in  character,  and  the  circumstances  are  equally 
consistent  with  the  absence  or  with  the  existence  of  the  fact  sought 
to  be  established,  the  case  should  not  be  submitted  to  the  jury ;  since, 
in  that  event,  the  burden  of  proof  is  not  sustained,  or,  to  put  it  con- 
cretely, if  the  circumstances  of  this  case  point  equally  to  the  absence 
as  to  the  presence  of  defendant's  negligence,  or  point  in  neither  di- 
rection, plaintiff  should  be  nonsuited.  Cor  dell  v.  N.  Y.  C.  &  H.  R. 
R.  R.  Co.,  '75  N.  Y.  330;  Geer  v.  N.  Y.  &  P.  T.  &  T.  Co.,  144  App. 
Div.  874,  877,  129  N.  Y.  Supp.  784;  Baulec  v.  N.  Y.  &  Harlem  R. 
R.  Co.,  59  N.  Y.  356,  366,  17  Am.  Rep.  325;  Henson  v:  Lehigh  Val- 
ley R.  R.Co.,  194  N.  Y.  205,  87  N.  E.  85,  19  L.  R.  A.  (N.  S.)  790; 
Jones  V.  Ryan,  125  App.  Div.  282.  284,  109  N.  Y.  Supp.  156;  Searles 
V.  Manhattan  R.  Co.,  101  N.  Y.  661,  5  N.  E.  66. 

.  In  passing  from  hold  numbered  6,  it  was  necessary,  as  we  have  point- 
ed out,  to  go  up  to  the  shelter  deck  and  thence  forward.  If  decedent 
descended  the  ladder  in  hold  numbered  5  to. the  between  deck,  and 
then  passed  forward  to  the  ladder  leading  to  the  deep  tank  in  hold  num- 
bered 4,  he  would  not  make  use  of  the  broken  ladder.  If  he  followed 
tiiis  route,  concededly  defendant  is  not  liable.    This  would  be  the  more 
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natural  course.  Inspection  was  required  in  hold  numbered  5,  as  well 
as  in  the  one  numbered  4;  and  this  was  nearer  to  the  place  of  de- 
parture. If  he  made  use  of  the  other  route,  and,  after  reaching  the 
shelter  deck,  went  directly  forward  to  the  ladders  leading  into  hold 
numbered  4,  defendant  is  not  liable,  unless  decedent  fell  while  descend- 
ing the  second  ladder,  by  reason  of  its  defective  condition.  But  he 
might  have  passed  safely  down  this  broken  ladder,  and  stumbled  over 
the  loose  dunnage  wood,  which  was  lying  in  great  profusion  about  the 
coaming  of  the  hatch  opening  into  the  lower  hold;  or  he  might  safely 
have  reached  the  lower  hold  or  deep  tank,  and,  while  engaged  in  work 
therein,  have  fallen  and  sustained  the  injuries  preceding  unconscious- 
ness. ,  ' 

In  the  case  at  bar  the  circiunstantial  evidence  does  not  preponder- 
antly establish  that  decedent  made  use  of  the  broken  ladder.  No  por- 
tion of  the  broken  ladder  was  found  near  the  place  where  his  uncon- 
scious body  lay,  nor,  in  fact,  at  any  other  place.  There  is  no  dispute 
that  the  defect  appearing  in  the  ladder  after  the  accident  was  in  no 
respect  changed  from  that  previously  existing.  In  this  respect  the 
case  differs  from  Wilson  v.  New  York  Contracting  Co.,  129  App.  Div. 
125,  1 13  N.  Y.  Supp.  349,  relied  upon  by  the  learned  Justice  at  Trial 
Term,  and  Jones  v.  N.  Y.  C.  &  H.  R.  R.  R.  Co.,  28  Hun,  364,  where 
a  broken  rung  was  found  at  about  the  point  where  decedent  attempted 
to  board  the  train.  See  Kelly  v.  Erie  R.  R.  Co.,  53  App.  Div.  465,  65 
N.  Y.  Supp.  1046.  Nor  was  it  necessary  for  decedent  to  pass  over  the 
possible  point  of  danger  in  order  to  reach  his  destination,  as  was  the 
case  in  Hart  v.  Hudson  River  Bridge  Co.,  80  N.  Y.  622.  See  same 
case,  84  N.  Y.  56.  There  is  some  uncertainty  in  the  evidence  as  to 
which  rungs  were  missing  from  the  ladder.  We  think  that  the  cred- 
ible evidence  most  favorable  to  plaintiff  would  indicate  that  it  must 
have  been  either  the  third  or  fourth  rung  from  the  top  of  the  ladder. 
If  decedent  had  fallen  this  short  distance,  it  is  almost  incredible  that 
his  body  should  have  rebounded  with  sufficient  force  to  carry  it  across 
the  intervening  space  between  the  ladder  and  the  hatch  into  the  deeper 
hold,  and  over  the  top  of  the  coaming  protecting  the  same. 

When  decedent  left  his  companion  in  hold  numbered  6,  at  about  half 
past  3  in  the  afternoon,  he  had  with  him  a  candle  and  a  hammer.  The 
candle  was  found  lying  by  his  body,  but  the  hammer  was  not.  There 
are  three  horizontal  steel  beams,  called  "box  frames,"  one  above 
another,  extending  transversely  across  the  bulkhead  between  hold  num- 
bered 5  and  that  numbered  4,  at  the  after  end  of  the  deeper  portion 
of  the  latter  hold.  These  form  shelf-like  projections  about  5  feet 
apart,  and  extend  out,  less  than  a  foot,  from  the  bulkhead,  at  right 
angles  thereto ;  their  purpose  being  to  strengthen  the  bulkhead.  De- 
cedent's body  was  lying  beneath  the  lowest  box  frame.  The  ham- 
mer was  found  on  the  second  box  frame,  which  was  about  6  or  7 
feet  from  the  bottom  of  the  hold.  It  is  almost  impossible  that,  dtir- 
ing  his  fall,  he  should  have  thrown  the  hammer  with  such  accuracy 
that  it  alighted  upon  this  narrow  shelf  and  remained  there.  If,  on 
the  contrary,  he,  working  upon  this  shelf  or  about  it,  had  placed 
his  hammer  there,  and  subsequently  fallen,  its  position  is  naturally 
and  easily  explained.     If  such  was  the  case,  he  did  not  fall  from 
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the  broken  ladder.  The  point  where  he  was  working  with  the  hammer 
was  below  that. 

It  is  doubtless  true  that,  if  the  evidence  supported  both  inferences, 
viz.,  that  decedent  fell  from  the  ladder,  or  from  some  other  cause,  it 
would  be  the  province  of  the  jury  in  the  first  instance  to  determine 
the  cause  thereof,  subject,  of  course,  to  the  right  of  the  court  to  re- 
verse its  finding  if  it  was  against  the  weight  of  the  evidence.  But,  as 
it  seems  to  us,  there  are  no  circumstances  which  support  the  former 
contention.  The  causes  which  led  to  decedent's  fall  rest  wholly  on 
conjecture.  They  are  too  doubtful  and  obscure  to  found  any  judgment 
thereon.  Laidlaw  v.  Sage,  158  N.  Y.  73,  52  N.  E.  679,  44  L.  R.  A. 
216;  Craig  v.  Laflin  &  Rand  Powder  Co.,  55  App.  Div.  49,  67  N.  Y. 
Supp.  74;  Bond  v.  Smith,  113  N.  Y.  378,  21  N.  E.  128;  Gillon  v. 
Boschen,  44  App.  Div.  638,  60  N.  Y.  Supp.  659. 

The  judgment  and  order  should  be  reversed,  and  a  new  trial  grant- 
ed ;  costs  to  abide  the  event. 

JENKS,  P.  J.,  and  STAPLETON  and  PUTNAM,  JJ.,-  concur. 
RICH,  J.,  votes  to  affirm  upon  the  opinion  of  Mr.  Justice  Blackmar 
at  Trial  Term. 


(164  App.  Div,  673) 

DtFSENBERRY  et  al.  v.   SAGAMORE  DEVELOPMENT  CO.  et  al. 

(Supreme  Court,  Appellate  Division,  Second  Department.    November  27, 1914.) 

1.  EviDKNOK  (i  389*) — Oral  Evidence — Cobpobate  Recobds. 

Where  the  board  of  directors  of  a  corporation  voted  to  offer  treasury 
stock  for  sale  to  the  stockholders  at  par  until  November  Ist  and  au- 
thorized the  president  to  sell  any  of  the  stock  remaining  unsold  after 
that  date  at  par  and  thereafter  adopted  a  resolution  for  the  Issuance  of 
debenture  bonds  on  condition  that  each  stockholder  would  purchase  an 
amount  of  the  bonds  equal  to  the  amount  of  a  note  of  the  company  in- 
dorsed by  him  for  the  purpose  of  retiring  such  notes,  oral  testimony  that 
the  purpose  of  the  first  resolution  was  to  provide  money  to  take  up  notes 
which  the  stockholders  had  given  to  the  corporation  for  accommodation, 
and  that  when  the  stock  was  not  sold  the  second  resolution  was  passed, 
was  not  competrat  to  show  that  the  second  resolutton  waa  a  substitute 
for  and  repealed  the  first  resolution. 

[Ed.  Note. — For  other  cases,  see  Evidence,  Cent  Dig.  H  1717,  1718; 
Dec.  Dig.  f  389.»] 

2.  COBFOBATIONS    (§    316*) — DISPOSITION    OF    TaEAStTBT    StOCE — PURCHASE    BT 

Otpicek. 

The  president  of  a  corporation  was  not  disqualified  to  purchase  treas- 
ury stock  wlilch  the  board  of  directors  bad  voted  to  sell. 

[Ed.  Note. — For  other  cases,  see  Corporations,  Cent  Dig.  K  1401,  1402, 
1404-1406,  1408,  1412-1414 ;  Dec  Dig.  §  316.*] 

8.   CORFOBATIONS    (gi  72*) — DISPOSITION    OF    Tbbasubt    Siook — Pubohase    BT 
Offices. 

Where  a  resolution  of  the  board  of  directors  of  a  corporation  to  offer 
treasury  stock  for  sale  to  the  stockholders  pro  rata  until  November  1st, 
and  authorizing  the  president  thereafter  to  sell  at  par  any  of  the  stock 
remaining  unsold,  was  spread  upon  the  minutes  and  copies  thereof  sent 
to  the  stockholders,  they  could  not  complain  that  after  the  expiration  of 
the  time  fixed  the  president  purchased  the  stock  without  notice  to  the 
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other  stockholders  that  be  proposed  to  sell  the  stock,  though  he  and  those 
associated  with  him  thereby  acquired  control  of  the  corporation. 
[Ed.  Note. — For  other  cases,  see  Corporations,  Dec  Dig.  f  72.*] 

4.  CoRPOBATiONS  (f  189*)— Stockholdkbs*  Action — Gbovrds  of  Aonoif — 
Injury  to  Cobpobation. 

An  action  by  stockholders  In  a  corporation  to  set  aside  a  sale  of  treas- 
ury stock,  whereby  the  president  -of  the  corporation  and  those  associated 
with  him  obtained  control  of  the  corporation,  was  a  representative  ac- 
tion on  b^alf  of  the  corporation,  and  could  not  be  maintained  unless  a 
wrong  was  committed  against  the  corporation;  and  hence,  where  there 
was  no  proof  of  fraud,  and  the  stockholders  who  thereby  gained  control 
were  not  conspirators,  looters,  or  wreckers,  and  were  contemplating  noth- 
ing harmful  to  the  corporation,  the  action  could  not  be  maintained,  as 
the  sale  to  some  of  the  stockholders  In  exclusion  of  others  was  not  in 
itself  a  wrong  which  would  support  such  action. 

[Ed.  Note. — For  other  cases,  see  Corporations,  Cent  Dig.  {{  706-r22: 
Dec.  Dig.  §  180.«] 

Appeal  from  Special  Term,  Westchester  County. 

Action  by  Charles  Dusenberry,  Jr.,  and  others  against  the  Sagamore 
Development  Company  and  others.  From  a  juc^ment  for  plaintiffs 
the  defendant  named  and  certain  of  the  other  defendants  appeal.  Re- 
versed, and  new  trial  granted. 

See,  also,  159  App.  Div.  911,  144  N.  Y.  Supp.  1113. 

Argued  before  JENKS,  P.  J.,  and  BURR.  CARR.  RICH,  and  STA- 
PLETON,  JJ. 

Allan  R.  Campbell,  of  New  York  City,  for  appellants. 
John  F,  Brennan,  of  Yonkers,  for  resi>ondents.  ' 

JENKS,  P.  J.  Certain  residents  in  suburbs  of  the  city  of  New  York 
bought  land  to  prevent  the  location  thereon  of  an  institution.  They 
formed  a  corporation  to  improve  the  land  and  then  to  sell  it  from 
time  to  time  for  dwellings.  This  litigation  represents  internal  dis- 
sension in  that  corporation.  The  corporation  was  capitalized  at  $100,- 
000,  with  1,000  shares  of  stock.  Of  the  1,000  shares,  201  remained 
in  the  treasury.  Some  time  after  the  corporation  was  a  going  con- 
cern, the  defendant  Leonard,  who  was  then  the  president,  bought  for 
himself  and  for  other  stockholders  in  sympathy  with  him  175  shares  of 
the  stock,  and  paid  therefor  the  par  value  thereof,  $17,500.  The  cer- 
tificate was  issued  to  Leonard.  Leonard  and  his  adherents,  with 
the  addition  of  this  stock,  possessed  $50,500  of  the  capital.  And 
thus  they  controlled  the  election  of  the  directors  at  the  ensuing  an- 
nual meeting  and  displaced  four  of  the  plaintiffs  in  the  directorate  by 
persons  in  accord  with  Leonard  and  his  supporters.  The  plaintiffs 
have  secured  judgment  at  Special  Term  that  the  election  of  those 
directors,  which  required  the  voting  of  these  175  shares,  was  ille- 
gal and  void,  that  the  individuals  who  had  a  majority  exclusive  of 
these  shares  were  elected,  and  that  Leonard  or  his  transferees  must 
return  the  175  shares  to  the  treasury  and  receive  from  the  corpo- 
ration the  amount  paid  for  this  stock,  not  exceeding  its  par  value.  The 
theory  of  this  judgment  is  that  this  purchase  by  Leonard  was  in  pur- 
suance of  a  secret  scheme  for  the  control  of  the  corporation  that  shut 

•For  oUier  cues  see  same  topic  &  S  mu.mbeb  In  Dec.  &  Am.  Digs.  1907  to  date,  &  Rep'r  Indezas 
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out  the  other  stockholders  from  the  opportunity  to  purchase  such  stock 
in  violation  of  their  rights,  and  that  there  was  no  authority  from  the 
corporation  for  such  sale. 

[1]  I  shall  consider  first  the  alleged  illegality  of  the  sale.  There 
is  no  question  that  the  said  201  shares  in  the  treasury  were  part 
of  the  originally  authorized  capital  stock  and  were  issued  to  Leonard 
in  due  form.  The  authority  for  the  sale  is  a  resolution  duly  passed 
by  the  directors  on  October  23,  1911,  and  entered  upon  the  min- 
ute book,  that  the  balance  of  the  authorized  stock,  $20,000  par  val- 
ue, be  offered  pro  rata  to  the  stockholders  at  par  until  November  1, 
1911,  and  that  the  president  be  authorized  to  sell  at  par  any  of  said 
stock  remaining  unsold  after  November  11,  1911.  It  is  not  contend- 
ed that  the  resolution  was  invalid  in  itself,  or  was  ever  directly  rescind- 
ed or  modified,  but  the  court  found  that  a  resolution  passed  on  Novem- 
ber 14,  1911,  was  intended  to  be  "a  substitute  for  and  make  unneces- 
sary the  sale  of  tlie  treasury  stock."  Thus  the  theory  seems  to  be  that 
there  was  repeal  of  the  first  resolution  by  the  second  resolution.  The 
second  resolution  did  not,  in  terms,  refer  to  the  first  resolution,  much 
less  attempt  in  so  many  words  to  repeal  it  or  to  nullify  it.  It  simply 
provided  that  the  corporation  should  issue  and  should  dispose  of  cer- 
tain 6  per  cent  debenture  bonds  at  one  year  in  the  sum  of  $27,000, 
conditional  that  each  stockliolder  agree  to  purchase  an  amount  at  par 
equal  to  the  amount  of  the  company's  note  now  indorsed  by  him,  "the 
object  of  said  issue  being  to  retire  said  notes,"  without  further  provision 
for  retirement  at  any  time.  There  is  nothing  antagonistic  or  contrary 
in  the  two  resolutions.  The  proposition  that  the  second  was  a  substi- 
tute for  the  first  so  as  to  make  it  inoperative  rests  upon  certain  oral 
testimony,  received  over  objection  and  exception,  that  the  purpose  of 
the  first  resolution  was  to  provide  money  to  take  up  the  notes  which 
the  stockholders  had  given  to  the  corporation  for  accommodation  and 
which  had  been  renewed  once  and  were  coming  due,  and  that  when  the 
stock  had  not  been  sold  the  second  resolution  was  passed.  This  testi- 
mony was  contradicted,  but  I  shall  assume  that  the  finding  of  the  court 
at  to  the  credibility  should  not  be  disturbed.  I  think  that  such  proof 
was  incompetent,  in  that  it  could  not  be  received  to  affect  the  formal 
resolution  reduced  to  writing  and  entered  upon  the  official  records  of  the 
corporaticMi.  Gardiner  v.  Bronx  National  Bank,  158  App.  Div.  288, 
142  N.  Y.  Supp.  713,  citing  Trustees  of  Southampton  v.  Jessup,  173  N. 
Y.  84,  65  N.  E.  949;  Gould  v.  Norfolk  Lead  Co.,  9  Cush.  (Mass.)  338, 
57  Am.  Dec.  50;  Lipsett  v.  Hassard,  158  Mich.  509,  122  N.  W.  1091 ; 
Peterborough  Railroad  v.  Wood,  61  N.  H.  418;  Snyder  v.  Lindsey,  157 
N.  Y.  616,  621,  52  N.  E.  592.  It  would  be  a  pernicious  rule  if  the 
formal  recorded  act  of  a  corporation  could  be  limited,  modified,  or 
annulled  by  oral  proof  in  contradiction  of  its  terms,  not  directed  to 
mistake  or  to  fraud  in  the  record  of  the  resolution.  Without  such 
proof,  there  is  in  this  case  no  support  for  this  theory  of  substitution  of 
the  said  second  resolution  for  the  first  resolution,  and  therefore  I  think 
that  there  was  corporate  authority  for  the  sale  of  these  175  shares  of 
stock  at  the  time  of  the  purchase  by  Leonard. 

[I]  The  fact  that  Leonard  was  the  president  of  the  corporation  did 
not  disqualify  him  as  a  purchaser.    Titus  v.  Prest.,  etc.,  61  N.  Y.  237. 
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[3]  There  remains,  then,  in  support  of  the  judgment  but  the  fact 
that  the  complaining  stockholders  were  not  afforded  an  opportunity  to 
purchase  this  stock.  But  even  opportunity  was  denied  them  in  only 
a  limited  sense.  For  there  is  no  dispute  that  the  first  resolution  was 
spread  upon  the  minutes  and  thus  open  to  all.  Moreover,  within  three 
days  after  the  resolution  was  passed,  copies  thereof  were  sent  to  all  of 
the  stockholders.  There  is  not  the  slightest  proof  to  sustain  the  infer- 
ence that  any  stockholder  could  not  have  applied  for  the  stock  and 
have  purchased  it  up  to  the  time  of  this  purchase  by  Leonard.  Thus 
when  the  plaintiffs  complain  of  no  opportunity  to  purchase,  they 
mean  that  when,  after  the  said  November  1st  named  in  the  resolution. 
Leonard  purchased  the  stock,  he  did  so  without  notice  to  them  that  he 
proposed  to  sell  the  stock.  This  complaint  is  not  of  an  opportunity 
denied,  but  rather  of  an  opportunity  overlooked,  and  the  grievance 
does  not  seem  to  arise  over  a  lost  investment,  but  rather  over  the  power 
of  control  over  the  corporation  gained  by  others  more  vigilant. 

[4]  But  the  turning  point  of  this  case  is  that  the  plaintiffs  bring  a 
representative  action,  as  we  have  held  expressly  in  a  previous  appeal 
herein  (157  App.  Div.  485,  142  N.  Y.  Supp.  595),  and  the  relief  granted 
is  as  to  a  corporate  act.  This  being  so,  evidence  of  wrong  to  the  cor- 
poration was  essential.  Waters  v.  Waters  &  Co.,  201  N.  Y.  184,  94  N. 
E.  602.  The  sale  of  the  stock  to  some  of  the  stockholders  in  exclusion 
of  others  was  not  in  itself  such  a  wrong.  Waters  v.  Waters  &  Co., 
supra.  I  fail  to  find  any  proof  of  such  wrong.  The  court  found  that 
the  sum  paid  for  the  stock  was  a  fair  price,  and  was  at  least  the  worth 
of  the  stock.  There  is  no  proof  of  any  fraud  worked  or  threatened^ 
It  is  not  pretended  that  the  defendants  are  conspirators,  or  looters,  or 
wreckers,  or  that  they  have  done  or  contemplate  the  doing  of  any  act 
harmful  to  the  corporation.  There  is  no  proof  that  sustains  any  con- 
clusion or  supports  any  inference  that  the  change  in  the  directorate 
has  worked  any  harm,  or  will  do  so,  or  that  it  is  a  menace  to  the  cor- 
poration. There  is  no  presumption  that  it  would  do  so.  Non  constat 
that  it  is  beneficial.  To  quote  the  language  of  Willard  Bartlett,  J., 
in  Waters  v.  Waters  &  Co.,  supra : 

"There  la  no  finding  that  the  Issue  of  the  Hamilton  shares  affected  the  con- 
trol of  the  corporation  in  any  manner  Injurious  to  Its  business  Interests  or 
prosperity,  or  was  otherwise  harmful  to  the  corporatton  In  any  legal  sense." 

The  character  of  the  action,  then,  is  fatal  to  this  judgment,  which 
must  be  reversed,  and  a  new  trial  must  be  granted,  costs  to  abide  the 
final  award  of  costs.     All  concur. 
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a64  App.  DlT.  421) 

SMITH  et  al.  V.  NEW  YORK  CENT.  &  H.  R.  R.  CO.     (two  cases). 

(Supreme  Court,  Appellate  Division,  Second  Department.    November  13, 1914.) 

1.  Bailsoasb  (S  482») — ^Fikeb — ^Actions — SumcntNcx  o»  Evidbmcic, 

Iii  an  action  for  the  valne  of  a  barn  and  Its  contents,  destroyed  by 
fire,  evidence  held  to  make  a  question  for  tbe  jury  as  to  whether  the  flre 
was  caused  by  sparks  from  a  railroad  locomotive,  and  to  support  a  jury 
finding  that  it  was  so  caused. 

[Ed.  Note.— For  other  cases,  see  Railroads,  Cent.  Dig.  $f  1730-1732, 
1734-1736;    Dec.  Dig.  f  482.*] 

2.  Railroads    (§  479*) — Fires — Actiorb — Pleaoinq — Bvidgncb   Aduissiblb 

tmoKB  Pleading — "Cupola."  i 

In  an  action  against  a  railroad  company  for  the  value  of  a  barn  and 
Its  contents,  destroyed  by  flre,  a  complaint  charging  defendant  with  per- 
mitting hot  coals,  cinders,  and  fire  to  come  out  from  a  locomotive  and 
drop  upon  the  roof  of  a  bam  was  sufficient  to  admit  evidence  that  sparks 
went  through  openings  In  a  cupola  on  the  bam,  as  a  "cupola"  Is  defined 
as  a  "hemispherical  roof,"  and  may  be  deemed  a  part  of  the  roof,  and 
hence  the  objection  to  such  evidence,  and  a  motion  for  a  continuance  on 
the  ground  of  surprise,  were  properly  overruled. 

FRd.  Note.— For  other  cases,  see  Railroads,  Cent.  Dig.  !f  1706-1708; 
Dec.  Dig.  f  479.* 

For  other  definitions,  see  Words  and  Phrases,  Second  Series,  Cupola.] 

8.  Eailroads  (§  484*) — ^Fibbs — ^Actions — Questions  for  Jury. 

In  an  action  for  the  value  of  a  barn  and  Its  contents,  destroyed  by  fire, 
the  failure  to  prodnce  cinders  In  court  in  support  of  the  testli]}ony  of  wit- 
nesses as  to  seeing  large-sized  sparks  escaping  from  a  railway  locomotive 
was  not  conclusive  against  the  possibility  of  the  flre  being  so  started,  but 
left  the  question  one  for  the  Jury. 

[Ed.  Note. — ^For  other  cases,  see  Railroads,  Cent.  Dig.  Sf  1740-1746; 
Dec.  Dig.  8  4S4.*]  * 

4.  Railroads  (§  482*) — Fires — .\ction8 — ^Weight  of  Evidence. 

In  an  action  for  the  destruction  of  a  bam  and  its  contents  by  flre,  tes- 
timony that  the  spark  arrester  on  a  railroad  locomotive,  when  examined 
two  days  after  tbe  fire,  was  found  in  good  order,  was  not  decisive  that 
the  fire  was  not  caused  by  sparks  discharged  from  the  locomotive  be- 
cause the  arrester  was  Insufficient  or  defective,  as  against  the  testimony 
of  witnesses  that  they  saw  a  large  volume  of  sparks  emitted  from  such 
locomotive,  some  of  which  were  as  large  as  a  walnut,  in  the  absence  of 
clear  evidence  tha^  nothing  had  been  done  in  tbe  meantime  to  change  the 
netting  of  the  spark  arrester. 

[Ed.  Note.— For  other  cases,  see  Railroads,  Cent.  Dig.  f§  1730-1732, 
1734-1736 ;   Dec.  Dig.  i  482.»] 

5.  Railroads  (S  484*) — Fibes— Actions — Questions  fob  Jdbt. 

In  an  action  against  a  railroad  company  for  the  destruetlon  of  a  barn 
and  its  contents  by  fire.  In  which  defendant's  evidence  tended  to  show 
that  a  locomotive  had  a  spark  arrester  with  a  one-fourth  inch  mesh, 
where  there  was  evidence  that  another  railroad  used  a  mesh  of  one- 
eighth  of  an  inch,  and  that  the  mesh  was  ordinarily  from  one-eighth  to 
one-fourth  of  an  Inch,  the  court  proi>erly  left  it  to  the  jury  to  deterzulne 
whether  the  spark  arrester  was  of  proper  type  and  design. 

[Ed.  Note. — For  other  cases,  see  Railroads,  Cent  Dig.  8{  1740-1746; 
Dec.  Dig.  i  484.*] 

Thomas,  J.,  dissenting. 
*For  other  caaea  Bee  same  Soplc  &  i  NnUBsa  in  Deo.  ft  Am.  Digs.  UOT  to  date,  &  Rep'r  Indexea 
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Appeal  from  Trial  Term,  Dutchess  County. 

Two  actions,  one  by  J.  Henry  Smith  and  others  and  the  other  by 
Carrie  G.  Smith  and  another,  against  the  New  York  Central  &  Hudson 
River  Railroad  Company.  From  judgments  on  verdicts  in  favor  of 
plaintiffs,  and  from  orders  denying  a  new  trial,  defendant  appeals. 
Affirmed. 

Argued  before  JENKS,  P.  J.,  and  THOMAS,  CARR,  STAPLE-' 
TON,  and  PUTNAM,  JJ. 

Robert  Wilkinson,  of  Poughkeepsie,  for  appellant. 
Walter  Farrington,  of  Poughkeepsie,  for  respondents. 

PUTNAM,  J.  [  1  ]  These  judgments  were  for  damages  by  the  burn- 
ing of  a  barn  and  its  contents  near  the  tracks  of  the  Harlem  division 
of  the  defendant's  railroad  at  Dover,  in  Dutchess  county.  The  upper 
part  of  this  bam  of  three  stories  was  nearly  filled  with  hay.  The  struc- 
ture was  96  feet  long  and  66  feet  wide,  and  about  50  feet  in  height,  sur- 
mounted by  two  cupolas  about  12  feet  from  either  end.  The  barn  was 
a  distance  stated  from  110  to  125  feet  west  of  defendant's  tracks.  It 
had  an  opening  in  the  roof  for  the  operation  of  the  hayfork;  also 
slats  in  the  cupolas  left  a  space  through  which  sparks  could  enter.  A 
train  bound  to  the  north  at  this  locality  has  quite  a  heavy  grade,  and 
also  to  round  a  curve.  On  the  night  in  question,  the  Pittsfield  Ex- 
press, a  train  of  five  or  six  cars,  passed  just  after  dark,  and  in  running 
up  this  gr^de  a  large  volume  of  sparks  was  emitted,  which  rose  as  high 
as  the  top  of  the  bam  and  were  observed  by  several  witnesses  as  of  a 
size  stated  to  be  as  large  as  a  walnut.  As  to  the  wind,  the  evidence 
was  conflicting ;  some  witnesses  testified  it  was  from  the  eastward  and 
towards  this  barn.  Soon  after  the  train  passed,  fire  brok.e  out  about 
the  cupola  at  the  eastern  end  of  the  barn.  Whether  the  sparks  from 
defendant's  locomotive  caused  this  fire  was  a  question  of  fact.  An  af- 
firmative verdict  upon  that  special  issue  is  well  sustained  by  the  fire 
breaking  out  so  soon  after  the  engine  had  been  seen  emitting  many 
sparks,  and  the  appearance  of  these  flames  on  the  roof  and  the  cupola 
before  any  part  of  the  lower  stories  of  the  structure,  with  the  absence 
of  any  other  cause  to  which  the  fire  could  be  attributed. 

[2]  The  complaint  charged  defendant  with  permitting  hot  "coals, 
cinders,  and  fire  to  come  out  from  said  locomotive  and  train  and  drop 
upon  the  roof  and  roofs  of  said  bams  and  buildings."  This  was  suffi- 
cient to  cover  evidence  that  the  sparks  came  through  the  cupola,  which 
may  be  deemed  a  part  of  the  roof,  since  architecturally  a  cupola  is  de- 
fined by  the  Standard  Dictionary  as  a  "hemispherical  roof."  Defend- 
ant's objection  and  motion  for  a  continuance  on  the  ground  of  surprise 
at  this  testimony  regarding  the  cupola  were  properly  overruled. 

[3]  Appellant's  counsel  urged  that  the  statements  as  to  large-sized 
sparks  were  not  confirmed  by  the  production  of  any  cinders  in  court. 
This,  however,  was  a  matter  for  the  jury,  who  naturally  took  account 
of  the  manner  that  the  escaping  sparks  were  noted  and  observed,  and 
doubtless  allowed  for  the  visual  appearance  of  such  shining  objects  at 
night.  There  is  nothing  contrary  to  known  facts  in  such  sparks  pass- 
ing over  this  distance,  and  rising  as  high  as  50  feet,  and  landing  still 
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alive,  80  as  to  set  fire  to  hay  or  like  inflammable  substance.  Goss,  Lo- 
comotive Sparks  (N.  Y.  1902)  c.  6. 

[4]  The  defendant's  evidence  tended  to  show  that  this  locomotive 
had  a  spark  arrester  like  defendant's  other  engines,  of  the  pattern  of 
one-fourth  inch  mesh,  with  three  wires  to  the  inch.  The  defendant's 
engineer  and  fireman  say  that  on  the  night  in  question  they  observed 
nothing  unusual  as  to  the  fore  part  of  the  locomotive  and  the  spark 
arrester.  On  an  inspection  two  days  after  the  fire,  it  was  testified  that 
the  spark  arrester  was  found  in  good  order ;  and  a  photograph  of  its 
mesh,  as  it  then  appeared,  regular  and  unbroken,  was  admitted  in  evi- 
dence. Plaintiffs  urged  that  the  size  and  volume  of  the  escaping  sparks 
indicated  that  this  spark  catcher  was  not  screened  to  a  mesh  of  even 
one-fourth  of  an  inch,  or  that,  if  so  screened,  it  was  in  improper  condi- 
tion, perhaps  with  holes,  to  allow  the  passage  of  sparks  of  the  size 
and  volume  observed.  An  inspection  taken  two  days  after  the  acci- 
dent is  not  decisive,  without  clear  evidence  that  in  the  meantime  nothing 
had  been  done  to  change  the  netting.  Here  the  evidence  was  as  to  the 
state  of  the  spark  arrester,  not  at  the  time  the  fire  occurred,  but  two 
days  later,  and  cannot  overcome  the  word  of  many  witnesses,  who  saw 
sparks  escaping  from  this  locomotive  "of  such  size  and  in  such  quan- 
tities as  might  properly  sustain  the  inference  that  it  was  out  of  order." 
White  V.  N.  Y.  C.  &  H.  R.  R.  R.  Co.,  90  App.  Div.  356,  85  N.  Y.  Supp. 
497;  Peck  v.  N.  Y.  C.  &  H.  R.  R.  R.  Co.,  165  N.  Y.  347,  59  N.  E.  206. 
On  a  steep  grade,  some  emission  of  sparks  may  be  necessary ;  but  the 
size  and  volume  of  the  sparks  here  testified  to  raised  an  issue  for  tlie 
jury. 

[6]  The  court  left  to  the  jury  whether  the  spark  arrester  was  of  the 
standard  type  and  pattern  as  ordinarily  used.  But  a  separate  question, 
as  formulated  for  a  special  verdict,  was  whether  the  sparks  that  caused 
the  fire  were  discharged  from  defendant's  locomotive  because  its  ar- 
rester was  insufficient  or  defective.  The  court  rightly  declined  to  tell 
the  jury  that  the  "uncontradicted  proof"  is  that  the  spark  arrester  was 
of  "the  proper  type  and  design,"  since  one  witness  had  testified  that 
the  Central  Railroad  of  New  England  used  a  finer  mesh  of  one-eighth 
inch,  and  that  ordinarily  the  mesh  was  from  one-eighth  to  one-fourth 
of  an  inch.  "The  jury,  and  not  the  court,  is  to  say  what  was  a  "proper" 
design.  Such  a  netting  or  screen  for  sparks  has  to  be  often  inspected, 
to  guard  against  holes  breaking  through.  In  the  absence  of  testimony 
as  to  its  actual  condition  on  the  night  of  this  fire,  the  jury's  inference  of 
negligence  is  not  opposed  by  such  a  preponderance  of  testimony  in  be- 
half of  defendant  as  would  justify  setting  aside  this  verdict  as  against 
the  weight  of  evidence. 

I  advise  that  the  judgments  and  orders  be  affirmed,  with  costs. 

JENKS,  P.  J.,  and  CARR  and  STAPLETON,  JJ.,  concur. 

THOMAS,  J.,  dissents,  for  error  of  the  trial  court  in  charging  that 
the  jury  could  consider  that  the  equipment  was  not  of  a  standard  type. 
It  was  of  the  construction  in  general  use  on  important  railroads,  and 
plaintiffs'  witness  testified  that  the  usual  dimensions  were  from  one- 
eighth  to  one-quarter  inch  mesh,  although  his  experience  and  knowl- 
edge were  some  six  y^ars  distant  from  the  date  of  trial. 
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S\nTH  et  al.  T.  NEW  YORK  CENT.  &  H.  B.  B.  OO. 
(Supreme  Court,  Appellate  Division,  Second  Department.   November  13, 1914.) 

Appeal  from  Trial  Term,  Dutchess  County. 

Action  by  Carrie  G.  Smith  and  another  against  the  New  York  Central  A 
Hudson  Blver  Railroad  Company.  From  a  judgment  for  plaintiffs,  and  an 
order  denying  a  new  trial,  defendant  appeals.    Affirmed. 

Argued  before  JENKS,  P.  J.,  and  CARK,  STAPLETON,  PUTNAM,  and 
THOMAS,  JJ. 

PER  CURIAM.  Judgment  and  order  affirmed,  with  costs.  See  J.  Henry 
Siplth  et  al.  V.  New  York  Central  &  Hudson  River  Railroad  Co.,  160  N.  Y. 
Supp.  233,  decided  herewith. 

THOMAS,  J.,  dissents,  upon  grounds  stated  in  decision  of  J.  Henry  Smith 
et  al.  V.  New  York  Cent  &  H.  R.  R.  Co.,  supra. 


(8T  Mlse  Rep.  67) 

HAUG  T.  HEWITT. 

(Supreme  Court,  Special  Term,  Kings  County.    September,  1014.) 

OUABDIAN  AND  WaBD    (§  15*) — PBOCBIEDS  OF  SCIT — DISPOSITION — ^BOND. 

On  a  settlement  of  an  action  brought  on  behalf  of  an  infant,  the  court 
will  not  direct  payment  of  the  proceeds,  less  attorney  fees,  to  the  infant's 
general  guardian,  appointed  without  bond  pursuant  to  Code  Civ.  Proc. 
S  2660,  but,  on  approving  the  settlement,  will  direct  that  such  proceeds  be 
tnmed  over  to 'the  guardian  only  on  giving  a  satisfactory  bond,  to  be  ap- 
proved by  the  justice,  in  twice  the  amount  of  the  sum  received,  or  will 
direct  that  the  proceeds  be  paid  into  court. 

[Ed.  Note. — For  other  cases,  see  Guardian  and  Ward,  Cent  Dig.  {|  56- 
64 ;  Dec.  Dig.  $  16.*] 

Action  by  August  Haug,  an  infant,  by  Magdalena  Haug,  as  guard- 
ian ad  litem,  against  Mary  E.  Hewitt  On  application  for  leave  to 
compromise  claim  on  behalf  of  the  infant.  Ordered  according  to  opin- 
ion. 

Walter  L.  Durack,  Jr.,  of  Brooklyn,  for  applicant. 

BENEDICT,  J.  In  this  case,  an  action  brought  on  behalf  of  an 
infant,  I  am  asked  to  approve  a  settlement  agreed  upon  between  the 
plaintiff's  special  guardian  and  the  defendant,  and  to  direct  that  the 
amount  thereof,  less  attorney's  fees,  be  paid  to  the  infant's  general 
guardian,  who,  as  I  understand  from  counsel's  statement,  has  been 
appointed  by  the  Surrogate's  Court,  without  bond,  pursuant  to  the 
provisions  of  section  2650  of  the  Code  of  Civil  Procedure,  as  enacted 
in  the  Surrogate's  Practice  Act  of  1914  (Laws  1914,  c.  520),  which  took 
effect  on  September  1st. 

In  my  opinion  it  is  not  for  the  best  interests  of  the  infant  that  his 
property  should  be  turned  over  to  a  guardian  who  has  not  given  a  bond, 
despite  the  precautionary  provisions  of  the  section  just  referred  to. 
The  question  therefore  arises  whether  this  court  is  obliged  to  direct 
that  the  sum  in  question  should  be  paid  to  the  guardian.    I  think  that 

•For  other  cases  see  same  topic  A  i  muubbb  Id  Dec.  A  Am.  Digs.  1S07  to  date,  ft  Rep'r  Indexes 
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no  such  obligation  rests  upon  this  court  The  "general  jurisdiction  in 
law  and  equity/'  which  the  Supreme  Court  possesses  under  the  Con- 
stitution (article  6,  §  1 ;  Code  Civ.  Proc.  §  217),  includes  the  powers 
formerly  exercised  by  the  Court  of  Chancery  with  respect  to  the  per- 
sons and  property  of  infants.  Thus  in  Matter  of  Hubbard,  82  N. 
Y.  90,  Judge  Andrews  said : 

"The  Jurisdiction  of  the  Court  of  Chancery  over  the  persons  and  property 
of  infants,  and  to  appoint  guardians  of  the  persons  and  estates,  whatever  may 
have  been  its  origin.  Is  universally  conceded,  and  it  is  one  of  the  most  useful 
and  important  functions  wliich  it  is  called  upon  to  exercise.  Story,  Eq.  Juris. 
I  1327  et  seq.  The  power  formerly  possessed  in  this  state  by  the  Chancellor 
is  now  vested  in  the  Supreme  Court,  which  exercises,  through  its  judges,  the 
same  Jurisdiction  over  infants  in  awarding  the  custody  and  care  of  their 
persons  and  property  as  was  possessed  and  exercised  by  that  officer.  Wilcox 
▼.  Wilcox,  14  N.  Y.  575." 

See,  also,  3  Pom.  Eq.  Juris.  (3d  Ed.)  §  1303  et  seq.;  Veeder  v. 
Horstmann,  85  App.  Div.  154,  161,  83  N.  Y.  Supp.  99. 

The  statutes  conferring  upon  Surrogate's  Courts  power  to  appoint 
and  control  guardians  of  infants  have  in  no  way  impaired  the  powers 
of  the  Supreme  Court  in  this  respect.  Indeed,  it  has  been  held  that 
the  Supreme  Court  may,  in  the  interest  of  the  infant,  award  the  cus- 
tody of  the  person  of  the  infant  to  some  person  other  than  the  guard- 
ian appointed  by  the  Surrogate's  Court.  Wilcox  v.  Wilcox,  supra. 
See,  also,  People  ex  rel.  Cornelius  v.  Callan,  69  Misc.  Rep.  187,  124 
N^.  Y.  Supp.  1074. 

A  fortiori  the  same  power  exists  with  respect  to  the  custody  and 
control  of  an  infant's  property.  I  have  not  found  any  case  in  which 
this  precise  question  has  been  determined,  owing  doubtless  to  the  re- 
quirement heretofore  existing  that  a  guardian  appointed  by  a  Sur- 
rogate's Court  should  give  a  bond;  but  now  that  that  requirement 
has  been  dispensed  with  by  statute  it  devolves  upon  the  Supreme  Court 
to  say  whether  property  of  the  infant  under  the  control  of  the  Su- 
preme Court  shall  be  allowed  to  pass  into  the  hands  of  such  a  guard- 
ian. In  my  opinion  this  court  should  not  assent  to  any  such  arrange- 
ment. I  will  approve  the  settlement  and  direct  the  proceeds  to  be 
turned  over  to  the  guardian,  to  be  administered  by  her  under  the  di- 
rection of  this  court,  upon  her  giving  a  satisfactory  bond,  to  be  ap- 
proved by  me,  in  twice  the  amount  of  the  sum  to  be  received,  or  I 
will  direct  the  proceeds  to  be  paid  into  this  court. 

Ordered '  accordingly. 
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RICHARDSON  PRESS  v.  VANDERGRIFT.     (No.  6432.) 
(Supreme  Ck>urt,  Appellate  Division,  First  Deportmei^t    December  4,  1914.) 

1.  COBPOBATIONS     (§    453*) CoWTBACTS LIABILITY    OF    OlTICEBS. 

Where  plalntifF  addressed  a  letter  to  the  president  of  a  corporation  as 
such,  and  offered  a  yearly  contract  for  the  printing  of  a  publication  of 
the  corporation  according  to  specifications  and  prices  stated,  and  the 
president  in  Ms  Individual  capacity  replied  the  following  day  by  letter 
stating,  "We"  are  in  receipt  of  the  offer  for  the  printing  of  "our"  publica- 
tion ;  "We  accept  the  terms,"  and  this  acceptance  to  constitute  the  con- 
tract "between  us,"  the  correspondence  established  a  contract  between 
plaintiff  and  the  corporation. 

[Ed.  Note. — For  other  cases,  see  Corporations,  Cent.  Dig.  {}  1798, 1799; 
Dec.  Dig.  I  453.»] 

2.  Sales  (§  82*) — Consteitction  of  Contbaot — ^Tebub  of  Patuint — Cordi- 

TI0N8. 

Wliere  a  contract  by  plaintiff  for  printing  for  defendant  its  publication 
for  a  year,  and  cards,  letter  and  bill  heads,  was  silent  as  to  terms  of  pay- 
ment, plaintiff  could  demand  payment  as  a  condition  for  the  delivery  of 
each  item  called  for  by  the  contract 

[Ed.  Note.— For  other  cases,  see  Sales,  Cent  Dig.  if  229-233;  Dec. 
Dig.  S  82.»] 

3.  Fkauds,  Statute  of  (§§  33,  158*) — Obioinal  Pabol  Pbomise— Bvidekcb. 

Evidence  AeM  to  show  that  the  presldoit  of  a  corporation  orally  prom- 
ised to  pay  a  contractor,  for  printing  for  the  corporation,  the  indebtedness 
to  be  incurred  under  the  contract.  In  consideration  of  the  contractor  con- 
tinuing to  perform,  after  declining  to  do  so  because  of  his  doubt  of  the 
ability  of  the  corporation  to  pay,  so  as  to  take  the  promise  out  of  the 
statute  of  frauds. 

[Ed.  Note.— For  other  cases,  see  Frauds,  Statute  of.  Cent.  Dig.  §§  50-53, 
56,  373-376 ;  Dec.  Dig.  §§  33,  158.*] 

Ingraham,  P.  J.,  and  DowUng,  J.,  dissenting. 

Appeal  from  Trial  Term,  New  York  County. 

Action  by  the  Richardson  Press  against  Joseph  H.  Vandergrift 
From  a  judgment  dismissing  the  complaint  at  the  close  of  plaintiff's 
case,  it  appeals.    Reversed,  and  new  trial  granted. 

Argued  before  INGRAHAM,  P.  J.,  and  McLAUGHLIN,  LAUGH- 
LIN,  DOWLING,  and  HOTCHKISS,  JJ. 

George  T.  Hogg,  of  New  York  City,  for  appellant. 
Walter  W.  Irwin,  of  New  York  City,  for  respondent. 

HOTCHKISS,  J.  The  complaint  alleges  that  between  October  6, 
1911,  and  October  8,  1912,  plaintiff  furnished  materials  and  performed 
work  of  the  value  of  upwards  of  $9,900,  of  which  upwards  of  $6,000 
has  been  paid  on  account,  and  that  the  balance,  $3,876.14,  remains 
due;  that  part  of  the  materials  and  labor  were  originally  ordered  by 
the  Oceanic  Publishing  Company  in  connection  with  a  publication 
called  "Dogs  in  America";  that  before  the  materials  were  furnished 
and  the  services  rendered  "for  the  said  balance  remaining  unpaid 
*  *  *  the  plaintiff  duly  declined  to  furnish  and  perform  *  *  * 
the  same  for  said  company  alone,  whereupon,  at  the  special  instance 
and  request  of  the  defendant,  and  for  his  benefit,  the  materials  were 

*For  other  easee  see  same  topic  A  S  muubbb  In  Deo.  k  Am.  Digs.  1907  to  date,  A  Rep'r  Indexei 
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furnished"  and  labor  performed  for  said  company,  in  consideration 
whereof  defendant  and  the  company  severally  promised  to  pay.  In 
its  bill  of  particulars,  plaintiff  states  that  the  materials  and  labor  ag- 
gregating the  $9,900,  were  furnished  and  performed  between  Sep- 
tember 26,  1911,  and  September  30,  1912;  that  the  dates  on  which  the 
materials  were  furnished  and  the  work  was  done,  "for  the  balance 
unpaid  on  account  thereof,  were  *  *  *  on  and  after  about  the 
.21st  of  November,  1911";  and  that  the  date  on  which  defendant  re- 
quested plaintiff  to  furnish  the  materials  and  perform  the  work  was 
also  "on  or  about  November  21,  1911,"  the  time  when  orders  were  re- 
ceived for  the  Christmas  number  of  "Dogs  in  America,"  and  before 
said  orders  were  accepted. 

[1]  Plaintiff  argues  for  a  reversal  on  two  theories:  (1)  That  de- 
fendant, and  not  the  Oceanic  corporation,  was  the  original  contractor 
in  whose  behalf  all  of  the  work  was  done.  This  is  not  the  theory  of 
the  complaint,  nor  of  the  bill  of  particulars.  But,  passing  that  point, 
plaintiff  appeals  to  its  Exhibits  A  and  B.  Exhibit  A  is  a  letter,  dated 
July  5,  1911,  in  its  material  parts,  as  follows: 

"New  Tork,  July  6,  1911.  Mr.  Joseph  B.  Tandergrlft,  President  Oceanic 
PnbllshlBg  Company — Dear  Sir:  We  offer  the  following  specifications  as  a 
basis  for  a  yearly  contract  for  the  printlns  of  your  biweekly,  'Dogs  in  Amer- 
ica.' " 

The  remainder  of  the  letter  relates  exclusively  to  the  specifications 
and  prices  of  the  proposed  work.    Exhibit  B  is  as  follows: 

"  "Dogs  in  America.'  Oceanic  Publishing  Company,  Jos.  B.  Vandergrift,  Pres. 
Frank  J.  Carlton,  Vice  Pres.  and  Secretary,  J.  Wllloughby  Mitchell,  Treas. 
New  York,  July  6,  1911.  Blchardson  Press,  156  Leonard  Street,  New  York 
City — Q^tlemen:  Please  be  adYlsed  that  we  are  In  receipt  of  your  communi- 
cation of  July  5,  1911,  setting  forth  your  offer  and  its.  terms  for  a  weekly 
contract  for  the  printlug  of  our  biweekly,  'Dogs  in  America.'  We  accept  the 
terms  therein  contained,  your  letter  of  July  5th  and  this  acceptance  to  con- 
stitute the  contract  betwe^i  us.    Very  truly  yours,  Jo&  B.  Vandergrift." 

There  is  no  question  that,  at  the  time  these  letters  were  written, 
Vandergrift  was  president  of  the  Oceanic  Publishing  Company.  I 
do  not  think  these  letters  make  out  a  personal  contract  on  his  part. 
It  is  true  that  his  letter  of  July  6th  is  signed  by  him  individually,  and 
not  as  president;  but  it  is  evident  from  the  pronouns,  "we,"  "our," 
and  "us,"  that  the  writer  was  not  assuming  to  speak  in  his  individual 
behalf.  Moreover,  defendant's  letter  was  in  answer  to  plaintiff's  of 
day  previous,  and  that  letter  was  addressed  to  defendant  in  his  ca- 
pacity as  president,  and  not  as  an  individual.  The  subject  covered  by 
the  letters  was  one  concerning  which  plaintiff  was  fully  advised,  and 
it  knew  that  the  business  to  which  its  letters  related  was  the,  business 
of  the  corporation,  and  not  that  of  the  defendant.  It  is  evident,  there- 
fore, that  the  plaintiff  was  seeking  a  contract  from  the  corporation, 
that  it  made  its  offer  to  the  corporation,  and  that  it  knew  when  it 
received  defendant's  reply  that  he  was  acting  for  the  corporation.  The 
cases  cited  by  the  appellant,  where  the  addition  of  the  title  of  an  of- 
fice held  by  a  person  assuming  to  contract  in  his  individual  name,  was 
held  to  be  descriptio  personae,  are  clearly  distinguishable. 

[2,1]  (2)  Plaintiff's  second  theory  is  the  one  on  which  the  com- 
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plaint  and  bill  of  particulars  rest,  namely,  that,  after  the  business  had 
been  going  on  for  some  time,  plaintiff  demurred  to  proceeding  further 
because  c^  its  doubt  of  the  Oceanic  Company's  ability  to  pay,  and 
that  plaintiff  was  induced  to  proceed  and  furnish  the  corporation  with 
the  labor  and  material  sued  for  on  defendant's  promise  to  pay  there- 
for. As  affecting  this  theory,  the  record  is  confused,  inasmuch  as 
the  testimony  was  brought  out  most  disjointedly.  But  the  following 
appears:  Aberle,  secretary  of  plaintiff,  had  numerous  conversations 
with  defendant  concerning  the  work  then  being  performed  by  plain- 
tiff, and  its  claim  on  account  thereof,  which  conversations  began  ap- 
proximately in  July,  1911,  and  the  last  "was  when  we  were  working 
on  the  Christmas  edition;  this  was  in  October  or  November  of  that 
year."  "The  witness.  I  said  to  Mr.  Vandergrift  that  the  number  would 
cost  a  great  deal  of  money,  more  money  than  was  necessary  to  pro- 
duce what  he  was  aiming  at.  Mr.  Vandergrift  said  he  did  not  care 
how  much  it  cost;  that  he  was  personally  responsible  for  the  number; 
that  he  was  spending  his  money  this  way  because  it  was  a  fad  of  his ; 
*  *  *  that.  If  he  did  not  spend  his  money  in  this  way,  he  would 
be  spending  more  in  some  other  way ;  that  it  was  a  personal  matter 
with  him.  Q.  What  did  you  do  after  that  conversation  ?  A.  We  pro- 
ceeded with  printing.  The  publication  was  then — ^this  is  the  heavy  edi- 
tion— ^was  then  in  the  process  of  being  printed,  which  took  probably 
a  month." 

The  witness  further  testified  that  for  a  number  of  weeks  after  this 
conversation  he  saw  defendant  almost  daily,  "and  he  constantly  re- 
iterated that  it  was  a  personal  matter  with  him,  *  *  *,  that  it  was 
a  fad  with  him,  *  *  *  a  personal  matter.  *  *  *  He  would 
pay  everything  that  he  ordered,  and  everj'thing  that  the  company 
ordered  he  was  responsible  for.  'I  am  good  'for  it,  and  you  know  I 
am  good  for  it.'  "  "By  the  Court :  He  said  he  was  responsible  for  ev- 
erything that  the  company  ordered,  is  that  it?  A.  Said  he  was  re- 
sponsible for  everything  the  company  ordered;  he  repeated  that  in 
various  ways  a  number  of  times."  After  this  plaintiff  printed  and 
delivered  the  Christmas  number,  "which  made  our  bill  about  $2,000." 
The  witness  was  then  asked:  "Q.  Go  on  and  tell  what  you  did.  A. 
We  turned  out  the  number — ^that  particular  Christmas  number — which 
made  our  bill  about  $2,000."  And  over  plaintiff's  exception  the  ques- 
tion and  answer  was  struck  out.  The  court  then  said:  "You  may 
state,  if  you  know,  what  work  was  done  after  that  date" — ^referring, 
I  take  it,  to  the  date  of  these  conversations,  and  the  witness  answered : 
"The  work  was  the  printing  of  the  publication,  *  *  *  the  com- 
position, printing,  and  binding  of  this  publication,  called  'Dogs  in 
America.'  We  also  done  various  other  jobs,  such  as  cards,  letter 
heads  and  bill  heads  for  the  Oceanic  Publishing  Company."  The  wit- 
ness further  testified  that  plaintiff  printed  and  delivered  the  next 
number  of  the  publication,  and  continued  so  to  do  with  succeeding 
numbers  from  that  date  until  October,  1912.  Later  on  the  witness 
was  asked  when  plaintiff  got  the  order  for  the  Christmas  number  of 
the  publication,  and  he  replied  that  there  was  no  specified  date,  but. 
that  the  order  was  spoken  of  from  July  on.     He  was  then  asked: 
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"Did  you  have  a  subsequent  conversation  respecting  it?  A.  Yes;  we 
had  a  number  of  conversations  between  July  and  —  Q.  How  did  it 
come  up  ?  A.  Came  up  by  my  asking  how  the  thing  would  be  financed ; 
it  would  be  a  heavy  edition.  Q.  You  asked  him  that?  A.  I  asked 
him  that  repeatedly.  Q.  Then  what  did  he  say?  A.  He  always 
stated :  'Now,  don  t  you  worry  about  this.  I  am  back  of  this,  you 
Icnow.  I  am  all  right,  and  I  will  pay  everything  that  I  order  for  this 
company,  and  everything  that  is  turned  out  for  the  company.'  Q.  All 
this  work  that  you  speak  of,  and  that  is  included  in  this  claim,  was 
work  that  you  did  for  this  company?  A.  Yes,  sir.  Q.  Subsequent 
to  these  conversations,  was  it?  A.  That  was  subsequent  to  this  con- 
versation, yes."  After  the  Christmas  number  was  delivered,  and  when 
the  balance  of  plaintiff's  account  apiounted  to  about  $2,000,  the  wit- 
ness repeatedly  asked  defendant  for  payments  on  account.  Small 
payments  were  in  fact  made,  and,  as  an  excuse  for  not  payinjg  more, 
defendant  said  that  he  did  not  have  full  control  of  tlie  publication,  and 
did  not  care  to  pay  any  more  money  until  he  had  such  control,  which 
he  expected  to  get,  and  defendant  said:  "You  know  perfectly  well 
I  told  you  I  would  pay  you,  and  I  will  see —  I  will  carry  that  out" 
These  conversations  continued  until  April,  1912. 

Krulan,  a  witness  for  plaintiff,  testified  that  he  had  conversations 
with  defendant  respecting  the  work  that  was  bein^  done  by  plaintiff, 
beginning  about  two  months  before  Christmas,  1911,  and  continuing  to 
about  a  month  after  Christmas.  This  was  some  weeks  after  plain- 
tiff began  to  do  defendant's  work,  and  bills  had  already  been  in- 
curred. Witness  said  to  defendant :  "  'We  have  extended  credit,  30 
days*  credit.'  When  it  was  due,  I  demanded  the  money  from  Mr. 
Vandergrift,  and  he  stated,  'You  need  not  worry,  as  you  know  I  am 
behind  this ;'  and  the  same  as  to  the  Richardson  Press,  he  says,  'They 
need  not  worry  and  I  assure  you  you  will  get  all  the  money  that  is  com- 
ing to  you,  whatever  is  ordered  in  this  office.'  "  In  his  deposition,  read 
by  pfaintiflf,  defendant  swore  that  plaintiff  rendered  accounts  "very 
regularly,"  and  when  received  by  witness  he  handed  them  to  the  book- 
keeper. What  was  meant  hy  "very  regularly"  does  not  appear.  The 
full  account,  however,  was  put  in  evidence.  The  first  debit  item  is 
October  6,  1911,  and  the  last  September  30,  1912.  The  monthly 
debit  balances  were  as  follows:  1911 — October,  $469.45;  November, 
$573.82;  December,  $2,112.64.  1912— January,  $2,648.74 ;  February, 
$2,906.44;  March,  $2,470.75 ;  April,  $2,^89.92 ;  May,  $3,163.81 ;  June, 
$3,186.56;  July,  $3,263.99 ;  August,  $3,585.90;  September,  $3,904.14; 
October,  $3,876.14,  the  amount  sued  for. 

The  court  dismissed  the  complaint  on  the  theory  that  defendant's 
promise  was  within  the  statute  of  frauds;  but  I  think  there  was  suf- 
ficient prima  facie  to  support  the  theory  of  an  original  promise  on 
defendant's  part  to  pay  plaintiff's  bills  thereafter  incurred  for  work 
then  in  course  of  performance  and  uncompleted  by  delivery,  and  work 
that  should  be  thereafter  undertaken,  and  goods  that  should  thereafter 
be  delivered.  The  contract  is  silent  as  to  terms  of  payment,  and  plain- 
tiff might  have  demanded  payment  as  a  condition  for  the  delivery  of 
each  item  entering  into  the  aggregate  sued  for.  In  this  situation  de- 
lUON.Y.S.— 16 
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fendant,  an  officer  of  the  contracting  corporation  and  greatly  interested 
in  the  successful  promotion  of  its  enterprise,  in  consideration  of  plain- 
tiff's continuing  its  labors  and  delivering  the  finished  product,  and  as 
^yell  other  items  theretofore  and  thereafter  ordered  by  the  corpora- 
tion, promised  to  pay  the  indebtedness  to  be  incurred  by  it.  The  case 
is  directly  within  Schwoerer  &  Sons  v.  Stone,  130  App.  Div.  796,  115 
N.  Y.  Supp.  440,  affirmed  200  N.  Y.  560,  93  N.  E.  1116. 

The  judgment  should  be  reversed,  and  a  new  trial  granted,  with 
costs  to  appellant  to  abide  the  event. 

McLaughlin  and  LAUGHLIN,  JT.,  concur.    INGRAHAM,  P. 
J.,  and  DOWLING,  J.,  dissent. 


FISK  et  al.  V.  BATTERSON.     (No.  6428.) 
(Supreme  Court,  Appellate  Division,  First  Department.    December  4,  1914.) 

CORTBACTS    (§  10*) — UNII-ATEBAI,  CONTRACTS — ACCEPTANCB. 

Upon  the  tender  of  stock,  which  defendant  by  a  unilateral  contract  had 
agreed  to  purchase,  and  a  demand  of  the  purchase  price,  before  a  revo- 
cation by  defendant,  the  sellers  became  entitled  to  recover  the  purchase 
price. 

[Ed.  Note. — For  other  cases,  see  Contracts,  Cent.  Dig.  H  21-40;  Dec. 
Dlg.810.*) 

Appeal  from  Trial  Term,  New  York  County. 

Action  by  Pliny  Fisk  and  others  against  James  G.  Batterson.  From 
a  judgment  dismissing  the  complaint,  plaintiffs  appeal.  Reversed,  and 
new  trial  granted. 

Argued  before  INGRAHAM,  P.  J.,  and  McLAUGHLIN,  LAUGH- 
LIN, DOWLING,  and  HOTCHKISS,  JJ. 

Thomas  D.  Thacher,  of  New  York  City,  for  appellants. 
William  J.  Moran,  of  New  York  City,  for  respondent. 

PER  CURIAM.  Although  inartificial  in  form,  the  instrument  sued 
on  imported  a  unilateral  contract  on  defendant's  part  to  buy  of  plain- 
tiffs the  stock  described,  and  on  tender  of  the  stock  and  demand  of 
the  purchase  price,  before  revocation  by  defendant,  plaintiffs'  right  to 
recover  became  perfect.  The  answer  alleged  neither  fraud  nor  mistake 
nor  was  the  execution  of  the  instrument  denied  or  reformation  thereof 
sought. 

The  defense  was  that  defendant's  dealings  prior  to  the  delivery  of 
the  instrument  were  with  agents  of  the  Grieve  Company,  with  which 
company,  and  not  with  plaintiffs,  defendant  intended  to  and  did  in  fact 
contract.  Plaintiffs  did  not  move  for  judgment  on  the  pleadings,  nor 
for  the  direction  of  a  verdict,  and  notwithstanding  the  defense  tender- 
ed no  issue.  Gordon  Malting  Co.  v.  Bartels  Brewing  Co.,  206  N.  Y. 
528,  100  N.  E.  457,  461.  The  action  went  to  trial,  and  was  tried  on  the 
theory  that  it  did.    An  examination  of  the  evidence  serves  to  confirm 

*For  oUier  canes  see  same  topic  &  i  number  Id  Dec.  &  Am.  Digs.  U07  to  date,  &  Rep'r  Indexes 
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the  fact  that  the  intention  of  the  parties  was  exactly  such  as  the  law  im- 
ported from  the  instrument  itself. 

Judgment  reversed,  and  new  trial  granted,  with  costs  to  appelant 
to  abide  the  event', 


ALUED  MFBS.,  Inc.,  v.  ZDRN.     (No.  6611.) 
(Supreme  <3ourt«  Appellate  Divlflion,  First  Department.    December  4,  1914.) 

1.  Attachitent  (I  102*) — ^Moving  Papers — Sufficiency. 

Where  the  moving  papers  upon  which  an  attachment  was  asked  show 
that  the  plaintiff  claimed  and  Intended  to  rely  upon  full  performance  of 
the  contract  by  him,  they  are  sufficient  In  that  partlcniar,  In  the  absence 
of  a  spedflc  objection  for  defects  or  omissions. 

[Ed.  Note. — For  other  cases,  see  Attachment,  CJent  Dig.  §{  263-2T2; 
Dec.  Dig.  ( 102.»] 

2.  Attachment  (|  245*) — ^Vacatino — ^Trial  of  Pi.ainttff'b  Right. 

Where  the  moving  papers  for  an  attachment  aver  full  performance  by 
plaintiff  of  the  contract,  which  defendant  denied,  that  Issue  being  the 
▼Ital  one  in  the  case,  the  plaintiff  is  entitled  to  hare  it  determined  upon 
the  trial,  and  not  upon  the  afBdavlts,  and  an  order  vacating  the  attach- 
ment upon  the  affidavits  will  be  reversed. 

[Ed.  Note. — ^For  other  cases,  see  Attachment,  Ont.  Dig.  S  S^;  Dec. 
Dig.  {  245.*] 

Appeal  from  Special  Term,  New  York  (iJounty. 

Action  by  the  Allied  Mantifacturers,  Incorporated,  against  Franz 
Zum.  From  an  order  granting  defendant's  motion  to  vacate  the  at- 
tachment, plaintiff  appeals,  (jrder  reversed,  and  motion  to  vacate 
denied. 

Argued  before  INGRAHAM,  P.  J.,  and  LAUGHUN,  SCOTT, 
BOWLING,  and  HOTCKISS,  JJ. 

Thomas  M.  Simonton,  of  New  York  City,  for  appellant. 
Joseph  M.  Proskauer,  of  New  York  City,  for  respondent. 

DOWLING,  J.  [1]  The  original  moving  papers  upon  which  the 
attachment  herem  was  granted,  reasonably  construed,  are  sufficient 
to  aver  performance  of  the  contract  in  question  by  the  plaintiff.  If 
the  plaintiff's  allegations  plainly  directed  to  the  statement  of  that  fact 
were  deficient  in  any  particular,  the  omission  could  readily  have  been 
supplied  had  an  objection  been  urged  upon  that  ground,  for  the  facts 
as  stated  show  that  plaintiff  claimed  and  intended  to  rely  upon  full 
performance  of  the  contract   by  him. 

[2]  Nor  does  the  defendant  seriously  question  the  sufficiency  of  the 
moving  papers,  but  he  has  submitted  affidavits  seeking  to  establish  non- 
performance by  the  plaintiff,  and  asks  that  the  attachment  be  vacated 
upon  that  ground.  It  would  seem  that  the  plaintiff  is  entitled  to  have 
that  issue,  which  is  the  vital  point  of  the  case,  determined  upon  a  trial 
and  not  upon  affidavits. 

The  order  appealed  from  will  therefore  be  reversed,  with  $10  costs 
and  disbursements,  and  the  motion  to  vacate  the  warrant  of  attachment 

denied,  with  $10  costs.    All  concur. 

^ — — — — ■■  I 

*For  other  casm  see  same  topic  &  J  nttubib  >n  Dec.  &  Am.  nigs.  1907  to  date,  £  Rep'r  IndexcA 
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064  App.  DlT.  809) 

AHBARN  Y.  BOWERX  SAVINGS  BANK  et  al.     (No.  6435.) 

(Supreme  Court,  Appellate  DiTlsIon,  First  Department  •  December  4,  1914.) 

1.  Pleading  (§  343*) — Aduissions — Efteot. 

Where  defendant  was  denied  leave  to  make  proof  of  her  defense,  the 
court's  action  cannot  be  Justified,  unless  plaintiff  was  entitled  to  Judg- 
ment on  the  pleadings. 

[Ed.  Note.— For  other  cases,  see  Pleading,  Cent  Dig.  H  1048-1051; 
Dec.  Dig.  §  343.  •] 

2.  Infants  (J  95*) — Actions — Pueadinq — ^Admissions  bt  Guabdian  Ad  Li- 

tem— BiNDiNo  Effect. 

An  admission  made  in  a  pleading  filed  on  behalf  of  an  infant  by  her 
guardian  ad  litem  is  not  binding  upon  the  infant 

[Ed.  Note. — For  other  cases,  see  Infants,  Cent  Dig.  i  291 ;  Dec.  Dig.  % 
95.*] 

3.  Banes  and  Banking  (S  124») — Dbafib — Funds  in  Bank — Tbanbfeb  of 

Ownership. 

Where  a  depositor  drew  a  draft  for  her  balance,  payable  to  defendant, 
and  the  bank  paid  the  draft,  by  crediting  It  to  defendant's  account,  de- 
fendant became  vested  with  the  absolute  title  to  the  funds. 

[Ed.  Note. — For  other  cases,  see  Banks  and  Banking,  Cent  Dig.  §  307 ; 
Dec.  Dig.  g  124.*] 

4.  Infants  (§  98*) — Actions — Establishment  of  Tetjst — Evidbnck. 

Plaintiff's  intestate  drew  a  draft  for  her  balance  In  favpr  of  an  infant. 
The  bank  recognized  the  draft,  and  paid  over  the  fund  to  the  infant,  who 
deposited  it  as  trustee  for  the  intestate.  Beld  that,  in  an  action  to  re- 
cover the  fund,  the  infant,  having  repudiated  the  trust  agreement,  not 
only  was  entitled  to  show  that  there  was  an  absolute  gift  of  the  deposit 
to  her,  but  the  administrator  must  establish  the  creation  of  a  valid  trust. 

[Ed.  Note.— For  other  cases,  see  Infants,  Cent  Dig.  g  293;  Dec.  Dig.  g 
98.*] 

Appeal  from  Special  Term,  New  York  County. 

Action  by  David  Aheam,  as  administrator  of  Mary  Ann  Aheam, 
deceased,  against  the  Bowery  Savings  Bank  and  May  Soper.  From 
a  judgment  for  plaintiff,  the  last-named  defendant  appeals.  Reversed 
and  remanded. 

Argued  before  INGRAHAM,  P.  J.,  and  McLAUGHLIN,  LAUGH- 
LIN,  BOWLING,  and  HOTCHKISS,  JJ. 

W.  F.  McCormack,  of  New  York  City,  for  appellant. 

Mann  Trice,  of  New  York  City,  for  respondent. 

DOWLING,  J.  Appeal  from  a  judgment  determining  that  a  deposit 
of  $1,039.98  in  the  Bowery  Savings  Bank,  standing  to  the  credit  of  May 
Soper,  as  trustee,  belonged  to  the  estate  of  Mary  Ann  Ahearn,  deceased, 
and  that  plaintiff,  as  administrator  of  such  estate,  was  entitled  to  imme- 
diate possession  and  control  of  said  deposit.  It  appears  that  the  intes- 
tate, Mary  Ann  Aheam,  had  a  deposit  in  the  Bowery  Savings  Bank, 
which  on  March  27,  1913,  amounted  to  $1,319.97.  On  that  date  she 
signed  and  acknowledged  a  draft  upon  said  bank,  directing  it  to  pa}' 
to  May  Soper,  or  bearer,  the  balance  of  said  account  Upon  the  pro- 
duction of  said  draft  the  bank  opened  a  new  account  in  the  name  of 
May  Soper,  in  trust  for  Mary  Ann  Ahearn,  and  the  signature  card, 

'For  other  cases  see  same  topic  &  S  ndmbbb  In  Dec.  &  Am.  Digs.  1907  to  date,  &  Rap'r  Inilezes 
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signed  by  May  Soper  upon  the  deposit  in  her  account  as  trustee  of  the 
balance  of  $1,319.97,  showed  that  she  was  a  minor,  being  but  18  years 
of  age.  In  the  blank  space  required  to  be  filled  out  for  the  opening  of 
trust  accounts,  the  words  "Mary  Ann  Aheam"  were  written  in,  as  des- 
ignating the  cestui  que  trust,  but  where  the  signature  of  the  beneficiary 
was  required  to  be  placed  the  signature  was  that  of  May  Soper.  There- 
after May  Soper  withdrew  various  sums  of  money  from  this  account, 
leaving  the  balance  which  is  now  in  question. 

[1]  It  is  the  contention  of  the  plaintiff  that  tmder  these  conditions 
title  of  the  deceased  in  the  funds  was  never  divested ;  that  the  trust 
created  in  defendant  Soper  was  a  passive  trust  only,  and  was  void. 
The  trial  court  refused  to  allow  any  proof  by  defendant  Soper  that  the 
decedent  had  made  a  valid  gift  of  this  fund  to  her.  While  the  court 
denied  a  motion  for  judgment  on  the  pleadings,  in  view  of  the  record 
and  the  refusal  to  allow  defendant  Soper  to  make  her  proof  of  a  gift 
when  duly  offered,  this  judgment  can  be  sustained  only  if,  upon  the 
pleadings,  the  plaintiff  was  entitled  to  judgment.  We  think  such  was 
not  the  case. 

[2]  Plaintiff  relies  upon  the  admission  contained  in  the  answer  of 
the  defendant  of  the  allegation  of  the  complaint  that  the  deceased 
"caused  or  permitted  the  moneys  standing  to  her  credit  in  the  Bowery 
Savings  Bank  to  be  changed  and  credited  to  the  account  of  May  Soper, 
in  trust  for  Mary  Ann  Aheam."  But  the  very  answer  containing  such 
admission  showed  upon  its  face  that  the  pleader  was  an  infant,  it  be- 
ing made  on  her  bfehalf  by  her  guardian  ad  litem  and  verified  by  him, 
and  it  has  been  held  by  this  court  that  an  admission  made  in  a  pleading 
is  not  binding  upon  an  infant.  Bates  v.  Virolet,  33  App.  Div.  44S,  53  N. 
Y.  Supp.  893 ;  Murphy  v.  Holmes,  87  App.  Div.  370,  84  N.  Y.  Supp. 
806. 

[3,  4]  All  that  the  plaintiff  proved  was  that  the  decedenj;  had  an 
account  in  the  Bowery  Savings  Bank,  that  she  duly  executed  a  draft 
upon  said  bank  for  the  payment  of  any  balance  in  said  account  in  fa- 
vor of  May  Soper,  bearer,  and  that  such  draft  was  recognized  by  the 
bank,  which  credited  the  funds  at  once  to  the  new  account  of  May 
Soper,  in  trust  for  Mary  Ann  Aheam ;  the  trustee  being  disclosed,  by 
the  very  paper  purporting  to  create  a  trust,  to  be  an  infant.  While  un- 
der some  circumstances,  as  a  matter  of  law,  such  a  draft,  even  when 
not  effectuated  by  the  transfer  of  the  money,  will  operate  as  an  eq- 
uitable assignment  of  the  fund  (Foley  v.  New  York  Savings  Bank,  157 
App.  Div.  868,  142  N.  Y.  Supp.  822),  in  this  case  the  bank  recog- 
nized the  draft  and  transferred  the  funds  to  a  new  account  opened 
by  the  payee  of  the  draft,  the  defendant  Soper.  The  defendant  So- 
per thus  became  vested  with  absolute  title  to  the  fund  in  question.  Be- 
mg  the  owner  of  the  fund,  and  it  being  sought  to  attach  a  trust  rela- 
tionship to  it  under  conditions  which  do  not  appear.  May  Soper,  then 
and  still  being  an  infant,  has  repudiated  and  disavowed  the  tmst  sought 
to  be  attached  to  the  fund  so  deposited,  and  claims  the  same  as  her 
own.  Under  these  conditions,  and  in  view  of  the  pleadings,  not  only 
should  the  defendant  Soper  have  been  permitted  to  establish  the  ab- 
solute gift  of  the  money  to  her,  and  her  claim  that  such  gift  was  an 
unqualified  one,  but  it  was  incumbent  upon  the  plaintiff,  as  well,  to 
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establish  the  creation  of  a  valid  trust  to  be  executed  by  the  trustee, 
which  he  has  failed  to  do. 

The  judgment  appealed  from  should  therefore  be  reversed,  and  a 
new  trial  ordered,  with  costs  to  the  appellant  to  abide  the  event  All 
concur. 


(164  App.  Div.  430) 

HEYMAN  et  al.  v.  BIGGS  et  al. 

(Supreme  (Tonrt,  Appellate  Division,  Second  Department.    November  27, 1914.) 

Easeubntb  (I  42*) — ^RioHT  of  Access — Pubchaskrb  of  Propebtt — Extent  of 
L'be — "Access  to  am  Unoebobound  Seweb." 

An  aBsoclation,  having  the  right  to  maintain  a  sewer  system,  necessa- 
rily iDcludlng  an  outlet,  was  granted  certain  easements,  including  the 
pipes  forming  part  of  any  system,  passing  through  any  land,  not  hereby 
conveyed  and  the  right  of  access  thereto  over  the  said  lands.  Held,  that 
"access  to  an  underground  sewer"  meant  more  than  a  right  to  open  the 
surface  to  make  repairs,  and  Implied  the  right  of  connection  by  branches, 
so  that  when  such  association  laid  a  main  outlet  sewer  within  land  there- 
after conveyed  to  plaintiff,  It  was  subject  to  access  and  connections  from 
adjacent  lots,  if  so  permitted  by  the  association's  management. 
[Ed.  Note. — For  other  cases,  see  Easemmts,  Cent.  Dig.  §  97 ;  Dec.  Dig. 
{  42.«J 

Appeal  from  Special  Term,  Kings  County. 

Suit  in  equity  by  Jennie  Heyman  and  another  against  Helen  W. 
Biggs  and  another,  for  the  removal  of  a  sewer  pipe  on  plaintiff's  land 
and  for  other  relief.  From  a  judgment  dismissing  the  complaint  on 
the  merits,  plaintiffs  appeal.    Affirmed. 

See,  also,  211  N.  Y.  482,  105  N.  E.  664. 

Argued  before  JENKS,  P.  J.,  and  THOMAS,  CARR,  STAPLE- 
TON,  and  PUTNAM,  JJ. 

William  P.  Pickett,  of  Brooklyn,  for  appellants. 

Walter  W.  Irwin,  of  New  York  City,  for  respondent  Biggs. 

PUTNAM,  J.  The  controversy  between  Mrs.  Biggs  and  the  Sea 
Gate  Association  resulted  in  finally  enjoining  the  association  from  cut- 
ting off  her  connection  with  the  sewer  and  water  supply  systems  of  Sea 
Gate.  211  N.  Y.482,  105  N.  E.  664.  As  there  were  no  mains  on  Beach 
Fiftieth  street,  her  sewer  connection  had  been  made  in  1909  with  a  sewer 
outlet  at  the  rear  of  Mrs.  Biggs'  lot.    Judge  Miller  observed : 

"It  is  of  no  concern  to  the  defendant  tliat  that  connection  was  made  through 
premises  now  owned  by  other  persons."    211  N.  X.  487,  105  N.  B.  666. 

On  September  12,  1911,  after  the  Special  Term  had  decided  the 
original  suit  in  favor  of  Mrs.  Biggs,  the  present  plaintiffs,  as  owners 
of  these  lots,  brought  suit  for  removal  of  this  pipe,  which  entered  their 
land  to  form  a  connection  with  this  main  outlet  sewer.  Before  1901 
the  main  sewer  had  discharged  under  an  old  dock  at  the  northeast 
side  of  Sea  Gate.  In  that  year,  however,  this  old  sewer  \yas  lifted,  and 
the  present  outlet,  a  16-inch  main,  was  run  through  the  association's 
unsold  lands  at  a  depth  of  eight  feet,  which  work  was  completed  in 
May,  1901.    In  1906  the  Sea  Gate  Association  conveyed  this  land,  in 

•For  oUier  cases  see  some  topic  &  I  kumbeb  is  Dec.  &  Am.  Diss.  1907  to  date,  ft  Rap'r  Indexes 
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which  this  outlet  sewer  ran,  to  the  plaintiffs.  In  the  present  suit  plain- 
tiffs do  not  ask  relief  against  the  main  sewer  outlet  itself,  but  only  to 
have  removed  the  6-inch  branch  pipe,  which,  under  the  direction  of  the 
superintendent  of  the  Sea  Gate  Association,  had  been  run  from  the 
rear  of  the  Biggs  land,  a  distance  of  6  feet  8%  inches  into  plaintiff's 
lot,  where  it  tapped  the  sewer  outlet. 

The  point  raised  by  plaintiffs  is  narrow:  Had  the  association  the 
right  to  run  lateral  connections  into  this  outlet  from  adjoining  lot  own- 
ers? Or  must  such  sewer  branches  run  exclusively  under  streets? 
The  Sea  Gate  Association  and  its  members  had  not  only  a  general 
right  to  have  and  to  maintain  a  sewer  system  (which  necessarily  in- 
cludes a  sewer  outlet),  but  in  its  deed  from  the  Norton  Point  Land 
Company  of  January  1,  1901,  had  been  conveyed  certain  easements — 

"Including  the  sewer  pipes  and  all  other  pipes  forming  part  of  any  system, 
passing  under  or  through  any  land  of  party  of  the  first  part  not  herein  and 
hereby  conveyed  aTid  the  right  of  access  thereto  over  the  said  lands  and  to 
hare  sewage  and  surface  water  discharged  through  present  outlets  until  suit- 
able  substitutes  therefor  shall  be  provided." 

Such  a  grant  is  to  be  construed  strongly  against  the  grantor.  Access 
to  an  underground  sewer  means  more  than  a  right  to  open  the  surface 
so  as  to  make  repairs.  It  is  a  right  to  connect,  if  necessary,  by  branch- 
es— the  only  way  sewerage  can  have  permanent  access  for  its  passage 
therein.  When,  therefore,  the  Sea  Gate  Association  laid  the  main  out- 
let sewer  within  this  lot,  it  did  so  for  a  general  purpose,  not  for  the 
convenience  merely  of  certain  residents  back  along  the  line,  but  for  the 
contiguous  lot  owners. 

Whether  it  was  expedient  to  let  them  tap  this  main  sewer  outlet  is  a 
question  of  control  and  management  of  the  sewerage  system,  as  the 
right  to  maintain  the  sewer  included  branch  connections  and  the  right 
to  say  how  and  where  they  should  be  made.  No  sufficient  ground  ap- 
pears to  review  and  reverse  this  act  of  management  and  control  over 
this  sewer  system. 

In  the  prior  suit,  the  question  was  what  the  plaintiff  Biggs  could 
compel  from  the  association.  The  case  at  bar  turns  on  what  the  servi- 
ent tenement  can  do  in  resisting  an  exercise  of  rights  by  the  dominant 
tenement,  which  rights  are  plainly  incidental  to  a  sewer  system.  Can  it 
be  said  that  a  sewer  crossing  private  lands,  therefore,  forbids  branches 
and  access  from  adjacent  lots?  Mrs.  Biggs  might  not  compel  this 
connection  (especially  if  one  had  been  proffered  through  a  street  trunk 
sewer),  but  it  is  quite  different  to  hold  that  the  grantee  from  the  Nor- 
ton Point  Land  Company,  exercising  its  power  by  its  superintendent, 
had  not  the  right  to  make  such  a  connection.  Sewer  rights  in  such  a 
residential  community  are  not  to  be  deemed  exclusive.  Sanitary  con- 
siderations favor  the  contiguous  lot  owners,  who,  often  by  reason  of 
such  adjacent  situations,  are  held  for  costly  assessments.  Such  rights, 
I  think,  extend  into  the  trunk  sewer,  if  it  is  designed  for  a  general  out- 
let, whether  the  pipe  be  under  a  street  or  it  chance  to  cross  private 
property.  An  intent  to  grant  such  rights  can  fairly  be  imputed  to  an 
association  that  locates  a  sewer  under  its  vacant  unsold  land,  instead 
of  beneath  a  street.    At  least  the  servient  estate,  deriving  title  from  the 
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association  which  laid  this  sewer,  must  set  up  more  than  the  fact  of  its 
title  to  the  lot,  in  order  to  defeat  such  an  easement  necessary  to  the  ad- 
jacent lot  owner's  health  and  convenience. 
I  advise,  therefore,  an  affirmance,  with  costs.    All  concur. 


SOBOL  V.  SOBOL. 
(Supreme  Court,  Special  Term,  New  York  County.    December  7,  1914.) 

1.  Masbiaqe   (g  58*) — Annulment — Osounds — Fraud  Cokcebning  Health. 

It  was  fraud,  Justifying  the  annulment  of  a  marriage,  for  the  man  to 
conceal  the  fact,  known  to  him,  that  be  was  afflicted  with  tuberculosis, 
and  to  represent  to  the  woman  that  certain  symptoms  were  the  manifesta- 
tions of  a  cold,  in  view  of  the  danger  of  Infection  to  those  in  close  con- 
tact with  a  person  afflicted  with  tuberculosis,  and  the  danger  that  the 
children  of  such  a  person  will  have  a  strong  predisposition  to  such  dis- 
ease, especially  where  there  were  no  children,  the'  woman  would  not  have 
entered  Into  the  marriage,  had  she  known  the  facts,  and  upon  learning 
the  truth,  a  few  days  subsequent  to  the  marriage,  she  left  the  man,  and 
thereafter  did  not  live  with  him. 

[Ed.  Note. — For  other  cases,  see  Marriage,  Cent  Dig.  §§  115-123 ;  Dec. 
Dig.  {  58.»1 

2.  Marbiaob  (S  60*) — Annulment — Gsoundb — ^Pbaud. 

As  a  general  rule,  any  misrepresentation  of  a  material  fact  incidental 
to  the  contract  of  marriage  is  sufficient  to  avoid  it ;  but  the  courts,  in  the 
exercise  of  a  sound  discretion  and  with  regard  to  public  policy,  must  de- 
termine whether  the  misrepresentations  and  the  probable  consrtjuences 
to  be  expected  are  of  sufficient  importance  to  require  a  dissolution  of  the 
contract,  in  the  interest  of  the  parties  and  that  of  the  public  at  large. 

[Ed.  Note. — For  other  cases,  see  Marriage,  Cent  Dig.  §§  125-128,  130- 
135;   Dec.  Dig.  8  60.*] 

3.  Evidence  (§  14*) — Judiciai.  Notice — SciENTino  Facts. 

In  an  action  to  annul  a  marriage  for  fraudulent  concealment  of  the  fact 
that  the  man  was  afflicted  with  tuberculosis,  the  court  will  take  judicial 
notice  of  the  infectious  and  hereditary  characteristics  of  tuberculosis. 

[Ed.  Note. — ^For  other  cases,  see  Evidence,  Cent  Dig.  {  19;  Dec.  Dig. 
S  14.»] 

Action  by  Sarah  Sobol  against  Joseph  Sobol  to  annul  a  marriage  on 
the  ground  of  fraud.  On  the  taking  of  an  inquest.  Judgment  for 
plaintiff. 

P.  J.  Knobloch,  of  New  York  City,  for  plaintiff. 
Brown  &  Boskey,  of  New  "itork  City,  for  defendant 

BLANCHARD,  J.  [1]  It  is  established  that  the  defendant  in  this 
action  was  treated  for  tuberculosis  prior  to  the  time  of  his  marriage 
and  knew  that  he  was  suffering  from  the  disease.  Subsequently  he 
was  married  to  the  plaintiff,  and  she  has  testified  that  the  defendant 
represented  to  her  prior  to  the  marriage  that  certain  symptoms  which 
he  displayed  were  the  manifestations  of  a  cold.  It  furthermore  ap- 
pears that  within  a  few  days  subsequent  to  the  marriage  the  defend- 
ant's condition  was  such  as  to  require  the  attention  of  a  physician,  who 
then  diagnosed  his  case  as  tuberculosis,  and  that  thereafter  the  plain- 
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tiff  no  longer  continued  to  cohabit  with  him.  There  are  no  children 
of  the  marriage.  The  defendant  since  his  marriage  has  continued  to 
show  symptoms  of  tubercular  trouble,  and  upon  the  advice  of  his  phy- 
sician has  gone  West  for  the  purpose,  if  possible,  of  becoming  cured. 
The  physician  further  testifies  that  in  his  opinion  the  defendant  is  in- 
curable. This  action  is  now  commenced  for  the  annulment  of  the  mar- 
riage, upon  the  ground  that  the  defendant,  knowing  himself  to  be 
afflicted  with  tuberculosis,  was  guilty  of  fraud  in  concealing  from  and 
misrepresenting  to  the  plaintiff  the  actual  facts  of  his  condition.  These 
facts,  the  plaintiff  asserts,  would  have  precluded  her  from  entering 
into  the  marriage,  had  she  known  of  them.  No  defense  was  offered, 
and  the  question  to  be  determined,  therefore,  is  whether  these  facts  are 
sufficient  to  move  the  court  to  grant  a  decree.  No  case  has  been 
brought  to  my  attention  in  this  state,  nor  have  I  been  able  to  find  any, 
which  directly  determines  the  question. 

[2]  As  a  general  proposition,  the  rule  may  be  stated  to  be  that  any 
misrepresentation  of  a  material  fact  incidental  to  the  contract  of  mar- 
riage is  sufficient  to  avoid  it.  It  is  not,  however,  to  be  inferred  from 
this  language  of  the  appellate  courts  that  every  misrepresentation  of 
fact,  even  though  made  material  by  either  of  the  parties,  is  of  suffi- 
cient weight.  It  is  for  the  court,  in  the  exercise  of  sound  discretion 
and  with  regard  to  public  policy  because  of  the  peculiar  nature  of  the 
contract,  to  determine  whether  or  not  the  misrepresentations  of  fact 
and  the  probable  consequences  to  be  expected  because  of  these  mis- 
representations are  of  sufficient  importance  to  cause  the  court  to  ex- 
ercise its  power  to  dissolve  the  contract  in  the  interest  of  the  parties 
and  that  of  the  public  at  lai^e.  In  numerous  cases  the  courts  of  this 
state  and  of  other  states  have  held  that  the  fraudulent  concealment 
of  a  venereal  disease  is  sufficient  ground  for  the  annulmAit  of  the 
contract  of  marriage  upon  the  ground  of  fraud.  The  view  which 
the  courts  have  adopted  is  that  the  presence  of  such  a  disease  is  not 
only  liable  to  cause  contagion  from  the  marital  relation,  but  is  also 
fraught  with  danger  to  the  offspring  of  such  union,  and,  as  the  court 
says  in  Svenson  v.  Svenson,  178  N.  Y.  54,  70  N.  E.  120: 

"The  disease  Is  one  Involving  disgrace  In  Its  contraction  and  presence,  con- 
tagion In  marital  association,  and  Includes  danger  of  transmission  and  he- 
redity that  even  science  cannot  fathom  or  certainly  define." 

In  the  case  at  bar  the  disease  from  which  it  is  claimed  the  defendant 
suffered  is  not  a  disease  which  so  closely  affects  the  marriage  relation 
as  a  venereal  disease.  If,  however,  it  is  such  a  disease  that,  through 
the  close  tie  of  the  marital  relation,  grave  and  disastrous  results  from 
infection  may  be  caused  to  the  other  party,  and  possible  evil  conse- 
quences to  the  offspring  of  such  a  union,  I  think  it  of  sufficiently 
grave  character  to  bring  it  within  the  purview  of  the  rule  applicable 
to  venereal  disease. 

[i]  No  evidence  as  to  the  character. and  probable  consequences  of 
infection,  either  to  a  party  to  such  marriage  or  to  its  offspring,  is  before 
the  court ;  nevertheless  I  feel  that  it  is  proper  for  the  court,  in  view 
of  the  widespread  prevalence  of  tuberculosis  and  the  disastrous  conse- 
quences to  those  who  suffer  from  it,  to  take  judicial  notice  of  its 
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characteristics  for  the  purpose  of  this  discussion.  There  can  be  no 
doubt  that  tuberculosis  is  a  disease  of  an  infectious  character,  and 
that  close  association  with  a  person  afflicted  with  that  disease,  unless 
attended  by  great  care,  occasions  danger  of  infection  to  those  coming 
into  close  contact  with  such  person.  While  it  may  be  that  such  care 
is  possible  in  the  marital  relation,  nevertheless  I  do  not  think  it  should 
be  the  policy  of  the  courts  to  sustain  the  obligations  of  a  union  which 
would  entail  the  burden  and  danger  that  would  follow  under  the  cir- 
cumstances, and  where  there  can  be  no  sure  method  of  preventing  an 
infection.  Furtliermore,  there  is  little  doubt  that  the  offspring  of  a 
person  afflicted  with  tuberculosis,  while  not  born  infected,  are  born 
with  a  strong  predisposition  to  becoming  infected,  and  succumb  with 
greater  readiness  to  its  ravages.  Although  it  is  true  that  tuberculosis 
is  not  a  disease  which  involves  "disgrace  in  its  contraction  and  pres- 
ence," certainly  it  is  one  that  "includes  danger  of  transmission  and 
heredity  that  even  science  cannot  fathom  or  certainly  define."  Sven- 
son  V.  Svenson,  supra.  As  was  said  in  Di  Lorenzo  v.  Di  Lorenzo, 
174  N.  Y.  467,  67  N.  E.  63,  63  L.  R.  A.  92,  95  Am.  St.  Rep.  609, 
wherein  Judge  Gray  laid  down  the  general  rule  in  respect  of  the  an- 
nulment of  marriage  on  the  ground  of  fraud: 

"It  is  obvious  that  no  one  would  obligate  himself  by  a  contract,  if  be  knew 
that  a  material  representation,  entering  into  the  reason  for  his  consent,  was 
untrue." 

It  would  seem  that  in  the  case  at  bar,  had  the  plaintiff  known  the 
true  condition  of  the  defendant's  health,  which  he  misrepresented  to 
her,  she  would  not  have  entered  into  the  contract,  involving  as  it  did 
the  danger  of  herself,  as  well  as  any  offspring  that  might  be  bom,  be- 
coming infected  with  the  disease.  For  the  foregoing  reasons,  it  would 
seem  that'there  was  a  misrepresentation  of  a  fact  of  sufficient  weight 
for  tfie  courts,  from  the  standpoint  of  public  policy,  not  only  Jiecause 
of  its  possible  effect  upon  one  of  the  contracting  parties,  but  also 
upon  their  posterity,  to  declare  the  contract  void. 

Facts  of  a  somewhat  similar  nature  to  those  at  bar  are  to  be  found 
in  the  case  of  Gumbiner  v.  Gumbiner,  72  Misc.  Rep.  211,  131  N.  Y. 
Supp.  85 ;  but  I  think,  from  an  examination  of  the  decision  in  that 
case,  that  it  affords  no  precedent  here.  Some  stress  seems  to  be  laid 
in  the  decisions  in  respect  of  venereal  disease  upon  the  fact  that  the 
marriage  in  the  majority  of  those  cases  was  not  consummated  by  co- 
habitation, and  thus  the  mere  contract  itself  did  not  result  in  a  status. 
As  was  said  in  Svenson  v.  Svenson,  supra: 

"If,  before  children  are  begotten,  before  debts  are  created,  real  estate  in- 
volved, and  the  community  have  long  recognized  the  relation,  the  injured  par- 
ty seeks  relief  from  fraud,  error,  or  duress,  it  seems  clear  that  no  considera- 
tion of  public  policy  will  prevent  a  court  from  annulling  a  marriage,  where 
the  relation  has  not  fully  rli)ened  into  the  complications  of  a  public  status." 

In  the  case  at  bar  cohabitation,  if  it  resulted  at  all,  was  certainly 
of  short  duration,  and  terminated  immediately  upon  the  discovery  of 
the  true  facts  in  the  case.  For  this  reason,  it  would  seem  to  the  court 
that  no  status,  in  the  sense  of  a  subsisting  marriage,  was  established, 
but  that,  if  anything,  the  relationship  was  little  more  than  a  simple 
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contract,  and  for  this  reason  voidable  for  material  misrepresentations. 
It  would  seem  to  me  a  gross  perversion  of  justice  to  refuse  to  release 
a  party  from  a  matrimonial  contract  whereby  no  important  status  af- 
fecting the  relationship  of  the  parties  to  the  general  public  or  to  each 
other  has  been  established,  in  the  face  of  a  situation  which,  as  between 
the  parties  and  the  probable  normal  result  of  their  continuing  union, 
is  attended  with  an  element  of  such  grave  potential  results. 


(164  App.  Dlv.  483) 

VAN  NESS  V.  RANSOM  et  al. 

(Supreme  Court,  Appellate  Dlylslon,  Second  Department    November  27, 1914.) 

1.  DivoBcx  (§  277*) — ^AuMONT — ^Abrkabs — GoLUcowoN — Evidence. 

In  an  action  against  administrators  to  recover  back  installments  of 
alimony,  where  the  defendants  claimed  that  the  wife  had  signed  and  ac- 
knowledged an  agreement  releasing  the  Judgment  for  alimony,  evidence 
that  the  wife  did  not  sign  the  agreement  held  InsufBclent  to  rebut  the  cer- 
tificate of  her  acknowledgment  by  the  commissioner  of  deeds. 

[Ed.  Note.— For  other  cases,  see  Divorce,  Cent  Dig.  §§  733-784% ;  Dec. 
Dig.  {  277.*] 

2.  Tbial  (I  164*) — QuESTiosTB  fob  Coubt — ^Motions  fob  JuueMEWT. 

Where  both  parties  more  for  Judgment,  the  questions  of  fact  are  left 
to  the  trial  court 

[Ed.  Note.— For  other  cases,  see  OMal,  Cent  Dig.  J  372;  Dec.  Dig.  { 
164.*] 

8.  DivoBCK  (§  24.?*) — ^Alimony — Judgment — Uelease — Executed  Aobeement. 
An  agreement  entered  Into  between  a  husband  and  wife  the  day  after 
the  wife  secured  a  decree  for  divorce  and  alimony,  which,  after  reciting 
the  Judgment,  states  that  the  wife  desired  $10,000,  to  be  paid  to  her,  to 
be  received  by  her  as  the  fnll  discharge  for  all  claim  for  alimony  and  com- 
pensation for  her  dower  Interest,  that,  in  consideration  of  said  sum  to 
be  paid  as  thereinafter  specified,  she  will  and  does  release  her  claims  for 
alimony  and  dower,  that  the  husband  may  convey  any  property  owned  by 
him  unincumbered  by  her  dower  rights,  and  that  the  husband  shall  pay 
in  cash  an  amount  f;reater  than  the  cash  payment  required  by  the  Judg- 
ment, and  the  balance  in  installments  of  ?2,000  yearly,  payable  as  the 
wife  shall  direct,  is  an  executed  release  of  the  Judgment  and  not  an 
executory  agreement  to  release  upon  payment  of  the  full  |10,000. 

[Ed.  Note.— For  other  cases,  see  Divorce,  Cent  Dig.  |i  684-686;  Dec. 
Dig.  i  243*} 

4.  PaTMENI      ({     73*) — ^BVIDENCK— RBLBASB— EXBOUTOBT     BBIiXABK— PXBVOBIC- 

ANCE. 

In  an  action  to  recover  back  installments  of  alimony,  where  a  release 
of  the  Judgment  was  pleaded,  evidence  held  insufficient  to  show  payment 
by  the  husband  of  the  amounts  required  in  the  agreement  for  release,  if 
that  agreement  was  executory  and  not  operative  nstU  the  payments  were 
made. 

[Ed.  Note.— For  other  cases,  see  Payment,  Cent  Dig.  i§  220,  222-226, 
232-238;   Dec.  Dig.  S  73.*] 

Appeal  from  Trial  Term,  Nassau  Gwnty, 

Action  by  Deborah  Van  Ness  against  Rastus  S.  Ransom  and  another. 
From  a  judgment  for  defendants,  rendered  by  the  Trial  Term  (144 
N.  Y.  Supp.  420),  plaintiff  appeals-  Affirmed. 

•For  other  eases  see  same  topic  A  !  kvmbsb  In  Dec.  A  Am.  Digs.  1907  to  date,  &  Rep'r  Indexes 
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Argued  before  JENKS,  P.  J.,  and  THOMAS,  CARR,  SXAPLE- 
TON,  and  PUTNAM,  JJ. 

Charles  Blandy,  of  New  York  City  (Ralph  W.  Thomas,  of  New- 
York  City,  on  the  brief),  for  appellant. 

Almuth  C.  Vandiver,  of  New  York  City  (Isaac  H.  Levy,  of  New 
York  City,  on  the  brief),  for  respondents. 

THOMAS,  J.  [1]  The  plaintiff,  at  the  time  of  the  trial  92  years  of 
age,  appears  to  have  recovered  alimony  at  the  rate  of  $600  per  year 
awarded  her  on  May  23,  1867,  in  a  judgment  of  divorce  by  default 
against  her  husband,  Cornelius  Henry -Van  Ness,  who  died  June  25, 
1911.  On  May  24,  1867,  she  was  preparing  to  sail  the  next  day  for 
Europe,  and  did  so  sail  in  company  with  Mr.  Parsons,  then  about 
20  years  of  age,  and  her  daughter  Alice,  then  about  19  years  of 
age.  The  party  remained  abroad  until  May,  1872.  Parsons  mar- 
ried the  daughter  in  April,  1874,  and  the  mother  continuously  re- 
sided with  them  thereafter.  At  the  time  of  the  divorce.  Van  Ness  lived 
with  his  family  at  33  Union  Square,  New  York  City.  Mr.  Parsons  and 
Miss  Van  Ness  went  abroad  to  study  music,  and  Mr.  Van  Ness  gave 
the  plaintiff  $500  before  they  started,  and  continued  to  send  them  mon- 
ey to  the  total  sum  of  $6,500  or  $7,500,  which  was  used  as  hereinafter 
stated.  Parsons  kept  an  accurate  account  and  returned  something  to 
Van  Ness.  Van  Ness  bought  for  his  daughter  a  house  in  Garden  City 
in  1900  and  gave  her  $17,000  in  money,  and  after  the  death  of  her  son 
built  for  her  an  expensive  mausoleum.  The  wife  and  Parsons  never 
heard  of  the  alimony,  as  she  says,  and  the  daughter  did  not  hear  of  the 
divorce  until  after  Van  Ness'  death,  when  it  came  up  in  connection 
with  litigation  concerning  his  will.'  It  does  not  appear  from  plaintifFs 
testimony  that  she  knew  of  the  judgment  in  the  earlier  period.  The 
evidence  that  Parsons  knew  of  it  is  somewhat  indistinct,  as  the  date  of 
his  first  knowledge  does  not  appear.  Under  the  facts  as  stated,  the 
plaintiff  would  be  allowed  to  collect  the  alimony,  with  interest,  so  far 
as  the  statute  of  limitations  has  not  run.  But  the  vital  part  of  the  con- 
troversy is  unsaid.  The  defendants,  among  other  things,  pleaded  that 
on  May  24,  1867  (the  day  after  the  decree  was  entered),  the  husband 
and  wife  executed  an  agreement  that  discharged  the  judgment.  The 
defendants  relied  for  its  introduction  in  evidence  upon  the  acknowledg- 
ment, while  the  plaintiff  stated :  "No,  I  don't  think  I  ever  signed  that." 
Later  she  said:  "It  looks  something  like  my  writing.  *  *  *  The 
'Van  Ness'  looks  like  my  writing.  Q.  Does  the  'Deborah'  look  like 
your  writing  too?  A.  I  wouldn't  say  that  was  my  writing.  Q.  On  the 
other  hand,  you  won't  swear  it  is  not  your  handwriting,  will  you  ?  A. 
No,  I  will  not."  Parsons  says  that  the  signature  is  not  the  proper 
handwriting  of  Mrs.  Van  Ness,  and,  continuing,  he  gives  his  reasons. 
But  he  had  seen  her  write  only  within  a  few  months  of  the  trial,  and  was 
totally  unacquainted  with  her  writing  in  1867.  There  was  a  letter  writ- 
ten by  her  in  1870,  and  her  present  signature,  which  were  used  for  pur- 
poses of  comparison.  But  Mrs.  Van  Ness  says  that  she  did  not  sign 
any  paper  the  day  before  she  sailed,  that  she  had  no  business  negotia- 
tions with  anybody  relative  to  compromising  the  alimony,  that  no  gentle- 
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man  called  on  her  that  day  and  asked  her  to  sign  it.  Mr.  and  Mrs. 
Parsons  and  Mrs.  Van  Ness'  sister,  Mrs.  Taylor,  gave  testimony  tend- 
ing to  corroborate  the  plaintiff's  statement  that  such  transaction  did 
not  take  place  at  the  house  on  the  24th,  and  that  Mrs.  Van  Ness  did 
not  go  out.  The  question  is :  Was  there  sufficient  evidence  to  rebut 
the  force  of  the  certificate  of  the  commissioner  of  deeds  ? 

[2]  As  both  parties  made  a  motion  for  judgment,  the  question  of 
fact  was  left  to  the  court,  and  I  conclude  that  in  probative  weight  the 
evidence  sustains  the  decision. 

[3]  But,  if  she  signed  the  agreement,  questions  remain  whether  the 
agreement  without  performance  extinguished  the  judgment  for  ali- 
mony, and,  if  it  did  not,  is  there  a  presumption  of  payment  from  lapse 
of  time?  The  plaintiff's  argument  is  that  the  agreement  was  execu- 
tory, and  that  the  former  obligation  was  not  extinguished  by  the  prom- 
ise to  pay  the  $10,000,  but  was  extinguishable  only  by  the  actual  pay- 
ment thereof.  The  question  is  arguable.  It  should  be  considered  that 
the  day  before  the  agreement  was  made  the  judgment  was  recovered 
that  committed  Van  Ness  to  the  payment  of  alimony ;  that  the  judg- 
ment was  a  form  of  contract  higher  than  the  agreement,  and  that  it 
bound  him  to  omit  payment  at  his  peril.  It  is  a  fair  aipmient  that  it 
is  improbable  that  the  plaintiff  (if  she  knew  anything  about  it ;  she  says 
she  did  not)  intended  to  release  at  once  what  had  just  been  acquired,  in 
sole  reliance  upon  Mr.  Van  Ness'  simple  promise  to  pay.  But  what 
would  seem  improbable  in  the  case  of  a  divorce,  where  the  parties  were 
openly  hostile,  might  with  more  probability  happen  where  the  parties 
seemed  measurably  amicable,  and  united  at  least  in  one  family  circle. 
The  divorce  obtained  by  default  usefully  supplied  a  consideration  for 
the  agreement.  The  agreement,  after  reciting  the  obligation  of  the  judg- 
ment, states  that  the  judgment  creditor  desires  that  a  certain  sum  of 
money  be  paid  her,  "to  be  received  by  her  as  a  full  discharge  and  ac- 
quittance of  the  party  of  the  first  part  of  and  from*  all  claim  for  ali- 
mony and  in  full  and  complete  discharge  thereof,  and  also  to  be  receiv- 
ed by  her  as  payment  for  and  full  compensation  for  her  dower  interest, 
*  *  *  and  also  to  be  received  by  herin  full  and  complete  discharge 
of  all  claims  *  *  *  against  the  property  *  *  *  of  the  said 
party  of  the  first  part  which  he  now  owns  or  may  hereafter  own." 
Note  that  her  desire  is  not  to  release  for  an  agreement  to  pay  money, 
but  for  the  actual  payment  of  money.    That  seems  to  help  the  plaintiff. 

But  now  the  paper  favors  more  the  defendants'  construction.  It 
proceeds  that  in  consideration  of  $10,000,  "to  be  paid  as  hereinafter 
mentioned,  she  will  and  does  hereby  release  and  discharge  the  said  par- 
ty of  the  first  part  of  and  from  all  claims  for  alimony  which  she  might 
otherwise  have  or  become  entitled  to,  and  agrees  that  the  said  sum  is 
to  be  received  in  full  and  complete  discharge  thereof,  and  also  that  she 
will  and  does  receive  the  same  in  full  compensation  for  and  discharge 
of  her  dower  interest  in  any  lands,  *  *  *  and  also  in  full  and 
complete  discharge  of  all  claim  of  the  party  of  the  second  part  of  any 
nature  or  description  against  the  property  *  *  ♦  of  the  first  part 
which  he  now  owns  or  may  hereafter  possess ;  and  the  said  party  of 
the  second  part  hereby  authorizes  and  empowers  the  party  of  the  first 
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part  to  sell  and  convey  any  real  estate  which  he  may  now  own  or  here- 
after become  possessed  of,  and  agrees  that  such  conveyance  shall  be 
unincumbered  by  any  claim  for  dower  or  of  any  nature  whatever  on 
her  part,  and,  in  consideration  of  the  covenants  and  agreements  on  the 
part  of  the  party  of  the  second  part  hereinbefore  set  forth,  the  said  par- 
ty of  the  first  part  agrees  to  pay  to  the  said  party  of  the  second  part  the 
sum  of  $10,000  in  the  manner  following,  to  wit,  the  sum  of  $3,951.95 
in  cash  and  the  sum  of  $2,000  yearly  to  be  paid  in  such  amount  and  at 
such  time  as  the  party  of  the  second  part  may  designate  until  said  prin- 
cipal or  the  amount  remaining  due  thereon,  to  wit,  the  sum  of  $6,048.- 
05  shall  have  been  fully  paid,  together  with  interest  on  said  balance  un- 
til paid."  The  defendants  contend  that  the  language  shows  intent  to 
make  present  release  of  the  judgment,  so  far  as  it  awards  alimony,  and 
that  such  purpose  is  the  more  manifest,  as  there  is  an  attempt  to  re- 
lease dower  and  other  property  rights.  The  judgment  provided  for 
the  payment  of  $150  on  May  23,  1867  (the  day  it  was  entered),  and 
quarterly  thereafter.  There  was  something  on  which  the  words  "does 
release"  could  operate.  But,  where  the  agreement  says  that  she  "does" 
release,  she  says  also  that  she  "will"  release ;  but  it  is  in  consideration 
of  money  "to  be  paid,"  while  later  it  is  stipulated  that  "said  sum  is  to 
be  received  in  full  and  complete  discharge,"  and  "that  she  will  and  does 
receive  the  same  in  full  compensation  for  arid  discharge  of  her  dower," 
etc.  But  it  must  be  noticed  that  she  was  to  receive  $3,951.95  in  cash, 
presumptively  upon  the  execution  of  the  instrument,  sd  that  such  pay- 
ment was  not  executory.  That  was  a  sum  far  in  excess  of  anything 
due-  on  the  judgment.  It  is  consistent  fairly  with  the  terms  of  the  in- 
strument that  she  intended  to  release  the  whole  judgment  upon  receiv- 
ing that  sum,  and  that  she  intended  to  trust  him  for  the  balance.  It 
certainly  was  her  intention  to  release  all  claim  in  her  inchoate  dower 
and  all  claim  against  his  .property  owned  or  after  acquired.  Probably 
a  considerable  absence  abroad  was  intended,  and  it  was  desirable  that 
meantime  he  should  be  able  to  convey.  But  what  scope  did  it  give  him 
if  he  must  wait  until  he  had  paid  the  entire  $10,000  according  to  the 
terms?  Moreover,  the  agreement  gave  him  power  to  sell,  and,  if  the 
power  was  valid,  it  enabled  him  to  convey  at  once  all  his  land,  free  of 
any  claim  on  her  part,  including  her  right  to  pursue  his  property  for 
the  satisfaction  of  the  judgment.  So,  I  incline  to  the  conclusion  that 
the  agreement  as  such  was  to  be  accepted  as  superseding  the  obligations 
of  the  judgment.  There  was  to  be  a  cash  payment,  and  the  balance 
was  to  be  paid  yearly,  in  such  amount  and  at  such  time  as  she  willed. 

[4]  Did  he  pay  her  the  cash?  The  next  day  she  went  abroad  and 
he  provided  $500,  which  she  put  in  her  belt,  and  he  sent  her  during  five 
years  the  sum  of  $6,500  or  $7,500.  Parsons  says  that  it  was  all  ex- 
pended for  Mrs.  Van  Ness  and  Alice,  and,  as  I  understand,  in  quite  a 
minor  degree  for  Mr.  Parsons.  Parsons  says  that  Van  Ness  "sent  mon- 
ey for  his  wife  and  daughter.  *  *  *  He  sent  money  for  a  com- 
mon fund,  which  was  to  be  expended  as  by  agreement  with  him.  Q. 
That  amounted  to  $6,500  during  the  five  years  ?  A.  Yes.  Q.  For  the 
three  parties?  A.  Yes."  He  also  states  what  he  received  for  himself. 
Now  why  was  Van  Ness  sending  his  wife  money?    Was  it  to  apply 
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on  this  agreement?  I  think  so,  unless  the  judgment  and  agreement, 
one  or  both,  were  shams.  It  is  difficult  to  believe  that  Van  Ness  was 
divorced  without  collusion,  and  that  he  sent  her  money  irrespective  of 
the  divorce.  And  so,  if  the  agreement  was  genuine,  it  could  hardly  be 
inferred  that  Van  Ness  was  making  payments  as  if  it  did  not  exist.  So 
it  is  inferable  that  he  paid  her  by  virtue  of  the  agreement  during  her 
absence  in  Europe.  Where  did  she  get  the  money  for  her  support  lor 
the  two  years  after  her  asserted  return  ?  That  is  a  consideration  of 
value.  The  facts  aligned  are  instructive.  Judgment  by  default,  with 
alimony  to  a  wife  living  in  thd  same  house  with  her  husband ;  her  long 
ignorance  of  the  alimony  and,  so  far  as  appears,  of  the  judgment  itself ; 
the  daughter's  unconsciousness  of  the  affair;  her  husband's  lack  of 
knowledge  of  the  provision  for  her  mother's  support ;  the  agreement 
depending  for  consideration  upon  the  release  of  the  judgment  on  the 
day  following  its  recovery;  the  departure  for  and  long  residence  in 
Europe  on  the  money  sent  to  her;  the  2  years  of  life  after  the  re- 
turn ;  the  36  years  of  silence  after  the  plaintiff  went  to  live  with  her 
daughter,  with  no  suggestion  of  support  from  Van  Ness ;  the  gifts  tc 
the  daughter  in  the  t^nefits  of  which  her  mother  would  share — all 
those  facts  show  relation  to  a  plan  probably  contrived  and  conducted 
by  Van  Ness  with  the  plaintiff  complaisant  or  constrained  but  imin- 
formed  and,  as  I  believe,  illy  advised  or  unadvised. 

I  cannot  separate  the  agreement  from  the  series  of  events.  In  the 
sequence  it  has  its  proper  place.  It  shows  why  there  was  provision  for 
alimony  in  the  judgment,  why  pa)rments  were  made  for  several  years 
and  then  stopped,  and  why  more  than  a  generation  passed  while  the 
plaintiff  did  not  ask  for  support,  and  Van  Ness  indicated  no  sense  of 
responsibility  to  contribute  to  it.  But  was  the  $10,000  paid?  The 
$500  and  $6,500  or  $7,500  are  the  only  moneys  shown  to  have  been 
paid.  Taking  the  larger  aggregate,  there  was  $8,000  (some  of  which 
Parsons  returned  to  Van  Ness)  used  for  the  sijpport  of  three  persons 
for  five  years,  disregarding  fares  and  expenses  going  and  coming.  That 
would  be  at  the  rate  of  $1,600  per  year,  or  $533.33  per  person.  The 
evidence  showed  that  Parsons  did  something  for  himself.  But,  even 
so,  the  plaintiff's  share  of  the  $8,000  would  not  meet  the  cash  payment 
of  $3,951.95  demanded  by  the  contract.  It  may  be  inferable  that  Van 
Ness  paid  her  money  or  supported  her  for  two  years  after  her  return. 
But  even  so,  at  the  rate  of  payment  observed  when  abroad,  the  $10,000 
would  not  be  paid.  So,  .whatever  the  fact  may  be,  full  payment  of 
that  sum  is  not  shown.  So  that,  if  performance  of  agreement  only 
would  release  the  judgment,  it  has  not  been  released.  But  the  defend- 
ants urge,  in  effect,  tiiat  the  lapse  of  time  sufficient  to  bar  the  agree- 
ment raises,  for  present  purposes,  a  presumption  of  payment  of  the 
money  payable  by  the  agreement.  That  is  more  than  a  doubtful  prop- 
osition. The  statute  of  limitations  is  one  of  repose.  In  the  present 
case,  plaintiff  says,  in  effect :  "Van  Ness  owed  and  now  his  estate  owes 
me  something  on  the  judgment."  One  answer  proffered  is  that  there 
was  an  agreement  to  release,  which  as  such  releases ;  and  even  if  it  was 
executory,  it  has  been  paid.  How  ?  By  the  statute  of  limitations  run- 
ning against  it,  and  thereby  raising  a  presumption  of  payment.    The 
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defendants  asseft  payment  by  interposing  another  agreement,  which 
they  claim  is  itself  by  legal  presumption  fulfilled.  The  plaintiff  is  not 
proposing  the  agreement  or  asking  anything  under  it.  If  it  is  execu- 
tory, those  invoking  it  to  defeat  another  instrument  must  prove  per- 
formance, and  that  cannot  be  done  by  showing  that,  if  plaintiff  had 
sued  upon  it,  she  could  not  recover,  because  a  statute  which  operates 
by  presuming  payment  has  run  against  it.  The  defendants  attack  the 
judgment.  Their  weapon  is  an  agreement  requiring  the  payment  of 
money.  The  statute  of  limitations  has  run  against  it.  From  such 
premise  defendants  argue  payment.  The  syllogism  ipisuses,  as  I  think, 
legal  rules.  But  I  do  not  pursue  this  issue  nor  seek  to  justify  my  views 
by  citation  of  authorities.  The  question  becomes  unimportant  if  the 
agreement  immediately  released  the  judgment.  I  have  concluded  that 
it  did. 
The  judgment  and  order  should  be  affirmed,  with  costs.  All  concur. 


{164  App.  Dlv.  839) 

In  re  LUDLOW  AVE.  AND  WHITLOOK  AVE.  IN  CITY  OF  NEW  YORiC 

(No.  6474.) 

(Supreme  Court,  Appellate  Division,  First  Department.    December  4,  1914.) 

1.  Municipal  Cobforations   (|  657*)^STiiEKTa — Nonuser — ^"Abandonment" 

— Statutes. 

Highway  Law  (Laws  1890,  c.  568)  §  99,  and  Its  predecessor  (Rev.  St 
[1st  Ed.]  pt.  1,  c.  16,  tit  1,  art  4,  {  99,  as  amended  by  Laws  1861,  c  311). 
providing  that  every  hlgliway,  which  shall  not  have  been  opened  and 
worked  within  six  years  after  dedication  or  laying  out,  shall  cease  to  be 
a  highway,  and  every  highway  that  shall  not  have  been  traveled  or  used 
as  a  highway  for  six  years  shall  cease  to  be  such,  and  every  public  right 
of  way  which  shall  not  have  been  used  for  such  period  shall  be  deemed 
abandoned  as  a  right  of  way,  are  equally  applicable  to  streets  in  cities 
and  villages  as  to  roads  in  the  country. 

[Ed.  Note. — For  other  cases,  see  Municipal  Corporations,  Cent.  Dig.  Si 
722,  844, 1429, 1496;  Dec.  Dig.  §  657.* 

For  other  definitions,  see  Words  and  Phrases,  First  and  Second  Series, 
Abandon.] 

2.  MuNictPAL  Corporations   (§  657*) — Streets — Procegdinos  to  Widew — 

Condemnation  of  Pbopebtt — Abandonhent. 

Highway  Law  (Laws  1890,  c.  568)  f  99,  and  its  predecessor.  Rev.  St 
(1st  Ed.)  pt.  1,  c.  16,  tit.  1,  art  4,  f  99,  as  amended  by  Laws  1861,  c.  311, 
providing  that  every  highway,  not  opened  and  worked  within  six  years 
from  dedication  or  laying  out,  shall  cease  to  l)e  a  highway,  and  every 
highway  not  traveled  or  used  as  such  for  six  years  shall  cease  to  be  a 
highway,  etc.,  were  applicable  to  land  condemned  to  widen  a  street 
where  the  proceedings  were  never  actually  carried  out,  and  the  land 
sought  to  be  taken  was  never  in  fact  used  for  street  purposes ;  the  rights 
of  the  pnbUc  therein  having  been  abandoned  by  such  nonuser  after  six 
years. 

[Ed.  Note. — For  other  cases,  see  Municipal  (Corporations^  Cent  Dig.  81 
722,  844,  1429,  1496;  Dec.  Dig.  g  657.*] 

Appeal  from  Special  Term,  New  York  County. 

In  the  matter  of  proceedings  by  the  City  of  New  York  to  acquire  the 

fee  in  certain  property  to  improve  Ludlow  Avenue,  Whitlock  Avenue, 

i  — , , ... — . —  I 

*For  otber  cases  see  same  topic  A  i  numbeb  in  Dae.  A  Am.  Diss.  1M7  to  data.  &  tlep'r  Indazat 
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and  the  public  place  at  the  intersection  of  Whitlock  Avenue,  Hunt's 
Point  Road,  and  the  Southern  Boulevard,  etc.  From  an  order  denying 
a  motion  to  confirm  the  report  of  commissioners  of  estimate  as  to  cer- 
tain parcels  of  the  land,  and  returning'  the  report  to  said  commissioners 
with  instructions,  Schwartz,  a  property  owner  appeals.    Reversed.  ' 

See,  also,  163  App.  Div.  887,  147  N.  Y.  Supp.  1124. 

Argued  before  INGRAHAM,  P.  J.,  and  CLARKE,  SCOTT,  DOW- 
LING  and  HOTCHKISS,  JJ. 

Benjamin  Trapnell,  of  New  York  City,  for  appellant 
John  J.  Kearney,  of  New  York  City,  for  respondent. 

SCOTT,  J.  The  appellant  owns  a  parcel  of  land  sought  to  be  ac- 
quired in  this  proceeding,  upon  which  he  has  made  substantial  improve- 
ments, and  for  which  the  commissioners  of  estimate  have  made  a  sub- 
stantial award.  The  city  of  New  York,  while  conceding  that  appellant 
owns  the  plot  in  fee,  claims  that  it  is  so  incumbered  with  easements  for 
street  purposes  that  appellant's  fee  is  of  merely  nominal  value.  This 
view  is  upheld  by  the  order  appealed  from.  We  are  advised  by  the 
briefs  that  there  are  a  number  of  other  lots  involved  in  this  proceeding 
as  to  which  the  same  questions  arise,  and  as  to  which  it  has  been  stipu- 
lated that  the  ultimate  decision  upon  this  appeal  shall  be  controlling. 

One  purpose  of  this  proceeding  is  to  acquire  title  to  an  avenue  100 
feet  wide,  to  be  known  as  Ludlow  avenue,  extending  from  Tremont 
avenue  to  Whitlock  avenue,  in  the  borough  of  the  Bronx,  in  the  city  of 
New  York.  The  northerly  50  feet  of  the  property  to  be  acquired  was 
laid  out,  under  the  name  of  Sixth  street,  as  a  public  street  on  a  map 
filed  in  1852,  known  as  the  map  of  Unionport,  and  has  been  so  used 
from  that  date.  It  is  not  disputed  but  that  this  land  is  so  impressed 
with  easements  for  street  purposes  that  its  fee  value  in  this  proceeding 
is  merely  nominal.  The  appellant's  property,  with  which  this  appeal  is 
concerned,  is  part  of  a  strip  of  land  50  feet  wide  lying  adjacent  to  and 
directly  north  of  the  strip  above  referred  to  as  Sixth  street.  Appellant 
acquired  the  property  in  1892,  at  once  improved  it  by  the  erection  of  a 
building,  and  has  occupied  it  and  paid  taxes  upon  it  ever  since.  The 
city's  claim  is  based  upon  a  statute  passed  in  1869  (Laws  1869,  c.  720), 
when  the  property  was  included  in  the  town  of  Westchester,  and  upon 
the  proceedings  taken  under  that  statute. 

The  statute  in  question  appointed  a  commission  to  lay  out  a  road  or 
highway,  to  be  known  as  the  Eastern  Boulevard,  within  said  town  of 
Westchester,  and  provided  for  the  acquisition  by  said  town  of  the  land 
necessary  for  the  highway  so  laid  out.  The  commissioners  thus  ap- 
pointed laid  out  a  highway  coincident  as  to  its  boundaries  with  Ludlow 
avenue,  described  in  this  proceeding,  and  such  further  proceedings 
were  had  as'  were  prescribed  by  the  statute  to  acquire  the  lands  thus  ap- 
propriated to  the  highway.  It  is  conceded  that  the  utmost  effect  of 
these  proceedings,  assuming  their  validity,  was  to  vest  in  the  town  of 
Westchester,  to  whose  rights  the  city  of  New  York  has  succeeded,  an 
casement  for  the  use  of  the  property  for  highway  purposes.  Bradley 
y.  Crane,  201  N.  Y.  14,  94  N.  E.  359.  The  purpose  of  this  proceeding 
is  to  acquire  the  fee  of  the  land  within  the  lines  of  the  avenue,  and  the 
ISON.Y.a— 17 
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answer  to  the  question  as  to  whether  or  not  the  public  ever  acquired, 
and  the  city  still  owns,  the  easement,  is  determinative  of  the  question 
whether  or  not  this  appellant,  and  others  similarly  situated  are  entitled 
to  substantial  or  merely  nominal  damages. 

Plaintiff's  property,  then  owned  by  his  predecessor  in  title,  John 
Farrell,  was  included  in  the  proceedings  taken  under  the  act  of  1869, 
and  said  Farrell  was  awarded  the  difference  between  the  estimate  of 
value  of  the  plot  taken  and  the  assessment  for  benefit  laid  upon  the 
property  remaining  to  Farrell.  There  is  no  evidence  that  this  award 
was  ever  paid.  It  is  undisputed,  and  clearly  established  by  the  evi- 
dence, that  so  much  of  the  Eastern  Boulevard,  as  laid  out  under  the  act 
of  1^59,  as  comprised  the-50-foot  strip  which  included  appellant's 
property,  was  never  regulated  as  a  highway  and  never  traveled  by  the 
public,  but,  on  the  contrary,  remained  in  private  possession  and  occu- 
pancy until  condemned  by  the  city  of  New  York  in  this  proceeding  on 
August  15,  1910,  a  period  of  over  40  years.  During  all  that  period 
the  appellant  and  those  under  whom  he  claims  have  been  in  open,  con- 
tinuous, and  undisturbed  possession  of  the  plot  in  question.  ■ 

The  appellant  rests  his  claim  to  a  substantial  award  upon  two  con- 
tentions :  First.  Assuming  that,  by  the  proceedings  taken  under  the  act 
of  1869,  an  easement  was  validly  acquired  to  use  the  land  in  question 
as  a  public  highway,  that  right  has  been  lost  under  the  provisions  of 
section  99  of  the  Highway  L^w,  and  its  predecessor,  section  99,  art.  4, 
tit.  1,  c.  16,  of  the  Revised  Statutes,  as  amended  by  chapter  311  of  the 
Laws  of  1861.  Second.  That  no  easement  over  his  property  was  ever 
legally  acquired,  because  of  the  invalidity  of  the  act  of  1869. 

The  section  of  the  Revised  Statutes  above  referred  to  reads  as  fol- 
lows: 

"Every  public  highway  and  private  road  laid  out  and  dedicated  to  the  use 
of  the  public,  that  shall  not  have  been  opened  and  worked  within  six  years 
from  the  time  of  Its  being  so  laid  out,  and  every  such  highway  hereafter  to 
be  laid  out  that  shall  not  be  opened  and  worked  within  the  like  period,  shall 
cease  to  be  a  road  for  any  purpose  whatever,  but  the  period  during  which  any 
suit,  mandamus,  certiorari  or  other  proceeding  shall  have  been  or  shall  be 
pending  In  regard  to  any  such  highway  shall  form  no  part  of  said  six  years, 
and  all  highways  that  have  ceased  to  be  traveled  or  used  as  highways  for  six 
years  shall  cease  to  be  a  highway  for  any  purpose," 

As  re-enacted  in  the  Highway  Law  (chapter  568,  Laws  1890),  the 
statute  reads  as  follows : 

"Every  highway  that  shall  not  have  been  opened  and  worked  within  six 
years  from  the  time  it  shall  have  been  dedicated  to  the  use  of  the  public  or 
laid  out,  shall  cease  to  be  a  highway ;  but  the  period  during  whidi  any  action 
or  proceeding  shall  have  been  or  shall  be  pending  In  regard  to  any  such  high- 
way shall  form  no  part  of  such  six  years ;  and  every  highway  that  shall  not 
have  been  traveled  or  used  as  a  highway  for  six  years,  shall  cease  to  be  a 
highway,"  and  every  public  right  of  way  that  shall  not  have  been  used  for 
said  period  shall  be  deemed  abandoned  as  a  right  of  way.  "The  commis- 
sioners of  highways  shall  file  and  cause  to  be  recorded  In  the  town  cleric's 
office  of  the  town,  written  description,  signed  by  them,  of  each  highway"  and 
public  right  of  way  "so  abandoned,  and  the  same  shall  thereupon  be  discon- 
tinued." 

[1]  It  is  well  settled  that  these  acts  are  equally  applicable  to  streets 
within  as  to  roads  without  the  confines  of  a  city  or  village.    City  ol 
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Buffalo  V.  D.,  L.  &  W.  R.  R'"Co.,  68  App.  Div.  488-506,  74  N.  Y. 
Supp.  343,  affirmed  178  N.  Y.  561,  70  N.  E.  1097;  Robins  Drv  Dock 
Co.  V.  City  of  New  York,  155  App.  Div.  258,  140  N.  Y.  Supp.  96. 
It  is  also  well  settled  that,  if  the  failure  to  work  or  travel  the  high- 
way had  applied  to  a  longitudinal  portion  of  the  highway  for  its  en- 
tire width,  the  right  to  use  would  have  been  lost  under  the  statute. 
Beckworth  v.  Whalen,  70  N.  Y.  430;  Horey  v.  Village  of  Haverstraw, 
124  N.  Y.  273,  26  N.  E.  532;  Excelsior  Brick  Co.  v.  Village  of  Haver- 
straw, 142  N.  Y.  146,  36  N.  E.  819. 

[2]  It  is  claimed,  however,  on  the  part  of  the  city,  that  the  statute 
has  no  application  where,  as  in  the  present  case,  that  which  is  not 
worked  or  used  is  but  a  part  of  the  highway  running  alofig  by  the 
side  of  that  portion  which  is  actually  used.  On  principle  we  do  not 
consider  that  this  claim  can  be  allowed.  What  was  sought  to  be 
done  bv  the  act  of  1869  and  the  proceedings  taken  under  it  was  to 
widen  Sixth  street  from  a  road  50  feet  wide  to  one  of  double  the  width. 
It  was  to  effect  this  widening  that  easements  were  undertaken  to  be 
acquired  over  appellant's  land.  The  project  was  never  carried  out. 
The  100-foot  road  was  never  worked  or  traveled;  the  easements  ac- 
quired from  appellant's  grantor  were  never  used.  This  made  out  a 
complete  case  of  nonuser,  which  under  the  statute  is  to  be  treated  as 
an  abandonment.  It  is  the  fact  of  nonuser  which  establishes  abandon- 
ment. As  was  said  bv  the  Court  of  Appeals  in  N.  Y.  Cent.  &  Hudson 
River  R.  R.  v.  City  o'f  Buffalo,  200  N.  Y.  113-119,  93  N.  E.  520,  521 : 

'The  period  of  six  years  iiientloned  in  the  statute  is  a  limitation  upon  the 
life  of  an  unused  easement.  When  an  easement  is  acquired  by  purchase  or 
otherwise,  by  which  a  street  can  be  opened  and  worked  across  a  piece  of  land, 
such  land  does  not  thereby  become  a  street  in  fact  for  public  use  until  It  is 
opened,  and  it  Is  nicb  an  easement,  consisttng  of  a  right  to  open  and  work  a 
highway,  which  Is  deemed  abandoned  if  not  exercised  within  six  years." 

This  is  not  a  case  of  partial  use  of  an  easement,  as  might  occur  if 
the  public  acquired  the  right  to  use  a  strip  50  feet  wide,  but  actually 
used  only  30  feet.  Here  the  public  already  owned  an  easement  over 
the  northerly  50  feet,  and  was  using  it  when  the  act  of  1869  was 
passed.  What  it  sought  to  acquire  from  appellant's  grantors  was 
an  additional  and  independent  easement  over '  land  not  then  used  as 
a  road,  and  this  easement  it  never  used  even  partially.  The  distinc- 
tion is  indicated  in  the  opinion  of  Cullen,  J.,  in  Mangam  v.  Village 
of  Sing  Sing,  26  App.  Div.  469,  50  N.  Y.  Supp.  649,  affirmed  on  opin- 
ion below  164  N.  Y.  560,  58  N.  E.  1089.  In  that  case  the  court  held 
that  the  mere  failure  to  work  the  entire  width  of  a  highway  did  not 
necessarily  involve  the  abandonment  of  the  easement  over  the  part  of 
the  land  not  so  worked,  but  the  opinion  went  on  to  say : 

'Though,  as  already  stated,  the  statute  contemplates  a  case  of  the  nonuser 
of  a  part  of  the  route  of  the  highway  as  distinguished  from  a  part  of  its 
width,  we  do  not  say  that  there  might  not  be  a  lateral  change  or  abandonment 
of  the  highway  that  would  fall  within  its  terms.  A  highway  might  be  shifted 
to  the  side  In  sncb  a  manner  and  to  such  an  extent  as  to  leave  a  pCrt  of  the 
old  location  abandoned." 

The  city  places  much  reliance  on  Walker  v.  Cay  wood,  31  N.  Y.  51. 
That  case,  however,  is  easily  distinguishable  from  the  present  upon 
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its  facts.  That  was  the  case  of  a  f ailtf^re  to  work  a  village  street  to 
its  full  width,  owing  to  slight  encroachments  on  the  part  of  the  abut- 
ting owners  upon  the  line  of  the  street  as  legally  laid  out  The  court 
held  that  by  tacitly  permitting  these  slight  and  irregular  encroachments 
the  public  had  not  abandoned  and  lost  the  right  to  use  the  land  cov- 
ered by  the  encroachments,  the  remainder  of  the  highway  having  been 
continuously  worked  and  traveled.  It  appeared  that  the  road  had 
been  altered  in  1823,  but  the  precise  nature  and  extent  of  the  altera- 
tion was  not  shown.    On  this  subject  the  court  said : 

"If  it  bad  appeared  that  only  the  parcel  of  ground  sought  to  be  taken  into 
the  traveled  portion  of  the  street  by  the  acts  of  the  defendants  in  removing 
'the  fence  of  the  plaintiff  and  the  other  proprietors,  in  1858,  was  the  whole 
which  was  included  In  the  alteration  of  1823,  a  question  of  a  different  char- 
acter would  have  been  presented.  If,  by  the  terms  of  the  alteration,  the  only 
change  in  the  pre-existing  road  was  to  add  to  its  width  the  narrow  strip  of  land 
now  in  controversy,  then.  Inasmuch  as  that  land  was  never  opened  or  worked 
during  the  space  of  more  than  30  years  which  followed  its  appropriation,  it 
might  perhaps  be  considered  as  having  been  abandoned  or  become  obsolete 
within  the  spirit  of  the  statutory  provision,  which  declares  that  highways  laid 
out  but  not  opened  or  worked  within  six  years  thereafter,  shall  cease  to  be 
roads." 

We  are  now  called  upon  to  decide  the  question  thus  tentatively 
dealt  with  by  Justice  Cullen  and  Judge  Denio,  and  we  do  not  hesitate 
to  express  the  opinion  that,  under  the  circumstances  of  this  case,  it  is 
controlled  by  the  provisions  of  the  Highway  Law  and  the  Revised 
Statutes  quoted  above,  and  that  the  public  right  to  the  easements  over 
appellant's  land,  acquired  or  sought  to  be  acquired  under  the  act  of 
1869,  has  been  lost  by  nonuser,  and  that  appellant  holds  his  land 
freed  from  such  easement. 

As  our  conclusion  upon  this  point  will  necessitate  the  reversal  of 
the  order  appealed  from  and  the  confirmation  of  the  report,  it  will 
not  be  necessary  to  examine  the  claim  of  invalidity  asserted  against  the 
act  of  1869,  as  to  which  we  express  no  opinion. 

It  follows  that  the  order  appealed  from  must  be  reversed,  with  $10 
costs  and  disbursements  to  appellant,  and  the  report  of  the  commis- 
sioners of  estimate  confirmed.    All  concur. 


(87  Misc.  Hep.  69) 

In  re  EMMET. 

In  re  EMPIRE  STATE  SURETY  00. 

(Supreme  Court,  Special  Term,  New  York  County.    September,  1914.) 

1.  Insurance  (8  51*) — Insox-vency — Claims  Provable — Reduction  to  Judo- 

HENT LlABILITTf   OF   SUBETT. 

On  the  liquidation  of  the  business  of  an  insolvent  surety  company  pur- 
suant to  the  Insurance  Law  (Consol.  Laws,  c.  2S)  |  63,  such  claims,  and 
only  such  claims,  of  subcontractors,  materialmen,  and  laborers  arising 
under  bonds  executed  for  their  benefit  by  the  surety  company  pursuant 
to  Act  C^ong.  Feb.  24,  1905,  c.  778,  33  Stat.  811  (U.  S.  Comp.  St  1913,  $ 
6023),  are  valid  and  provable,  as  were  reduced  to  Judgment  prior  to  the 
entry  of  the  order  of  insolvency. 

[Ed.  Note. — For  other  cases,  see  Insurance,  Cent.  Dig.  §|  62,  63;  Dec. 
Dig,  t  51.*] 

*Por  other  cams  Bee  same  topic  &  {  number  In  Dec.  &  Am.  Digs.  1$07  to  date,  ft  Rep'r  Index** 


Digitized  by 


Google 


Sup.  Ct.)  IN   BE   EHHET 


26i 


2.   W0KD9    A»D    PHKA8E8-T"C0NTIWOEirr    CLAIM"— "COHDITIONAI.  CLAIM." 

There  is  a  marked  distinction  between  a  "contingent  claim"  and  a  "con- 
mtlonal  claim." 

[Ed.  Note. — For  otber  definitions,  see  Words  and  Phrases,  First  and 
Second  Series,  Contingent  Claim.] 

In  the  matter  of  the  application  of  the  People,  by  William  T.  Em- 
met, Superintendent  of  Insurance,  for  an  order  to  take  possession  of 
the  property  and  liquidate  the  business  of  the  Empire  State  Surety 
Company.  Motions  by  complainants  whose  claims  have  not  been  re- 
duced to  judgment  for  permission  to  prosecute  them  to  judgment.  Mo- 
tions granted. 

See,  also,  150  N.  Y.  Supp.  398. 

Frederic  G.  Dunham,  of' Albany,  for  Superintendent  of  Insurance. 
.  Charles  E.  Lydecker,  of  New  York  City,  for  Wheeler  Condenser 
&  Ehgineering  Co.,  Crane  Co.,  and  Westinghouse  Electric  &  Mfg.  Co. 

Jos  J.  Zeiger,  of  Brooklyn  (Franklin  Taylor,  of  New  York  City, 
of  counsel),  for  Philip  Carey  Co. 

Henry  B.  Corey,  of  New  York  City  (Douglass  &  Minton,  of  New 
York  City,  of  counsel),  for  J.  W.  Decker,  S.  C.  Betts,  L.  L.  Lord  Co., 
and  S.  P.  Scheik. 

Chas.  L.  Hoey,  of  Saratoga  Springs  (Butler  &  Kilmer  and  Edgar 
T.  Brackett,  all  of  Saratoga  Springs,  of  counsel),  for  Evans  Marble 
Co.,  Saratoga  Trap  Rock  Co.,  York  Safe  &  Lock  Co.,  William  P. 
Tarrant,  Egidio  Marchesini,  doing  business  as  Mosaic  Marble  &  Ena- 
mel Co.,  Jacob  Beitzel  &  Sons,  Vermont  Marble  Co.,  and  Baker  & 
Shevlin  Co. 

Everett,  Clarke  &  Benedict,  of  New  York  City,  for  Belmont  Iron- 
works. 

Eidlitz  &  Hulse,  of  New  York  City,  for  William  F.  Ivins,  as  trus- 
tee, etc.,  and  Geo.  S.  Holmes  Co. 

Irving  S.  Olds,  of  New  York  City  (White  &  Case,  of  New  York 
City,  of  counsel),  for  Richmond  Radiator  Co. 

Weeds,  Conway  &  Cotter,  of  Plattsburgh,  for  Jacob  Beitzel  &  Sorts, 
Fred  Fox,  Jr.,  Allen  Iron  &  Steel  Company,  S.  H.  Pouder  Crigger  & 
Graves,  Cloyd  Bros.  Company,  Summer-Parrott  Hardware  Company, 
National  Fire-proofing  Company,  Engert-House  &  Co.,  and  Brading- 
Marshall  Company. 

Curtis,  Mallet-Prevost  &  Colt,  of  New  York  City,  for  Winslow 
Bros.  Co. 

Walter  W.  Irwin,  of  New  York  City,  for  Des  Moines  Bridge  & 
Ironworks. 

Gerard  Roberts,  of  New  York  City,  for  Williams  Heating  &  Plumb- 
ing Co. 

Herman  Goldman,  of  New  York  City,  for  Van  Kannel  Revolving 
Door  Co. 

Thomas  E.  Lawrence,  of  Buffalo,  for  Robert  J.  Byron. 

William  A.  King,  for  Moriaritv  &  Rafferty  Co.  and  others. 

Thomas  G.  Flaherty,  of  New  York  City  (Chas.  J.  McDermott,  of 
New  York  City,  of  counsel),  for  Haines,  Jones  &  Cadbury  Co.  and 
Burlingame  &  Darbys  Co. 
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GREENBAUM,  J.  On  December  16,  1912,  the  superintendent  of 
insurance  was  directed  by  order  of  this  court  to  take  possession  of 
the  property  and  liquidate  the  business  of  the  Empire  States  Surety 
Company,  pursuant  to  the  provisions  of  section  63  of  the  Insurance 
Law.  It  appears  that  101  claims  have  been  filed  in  this  proceeding 
by  subcontractors,  materialmen,  and  laborers,  arising  under  certain 
bonds  executed  for  their  benefit  by  the  Empire  State  Surety  Company 
as  surety,  pursuant  to  an  act  of  Congress  approved  February  24,  1905, 
under  contracts  awarded  by  the  United  States  government  for  the 
construction  of  public  work.  The  state  superintendent,  as  liquidator, 
has  rejected  and  disallowed  all  of  these  claims  upon  the  alleged  ground 
that  at  the  date  when  the  order  of  liquidation  was  entered  they  had 
not  been  reduced  to  judgment  under  the  provisions  of  the  federal 
statute,  and  hence  were  contingent  and  not  provable.  For  the  pur- 
poses of  this  motion  the  claims  may  be  divided  into  two  general  classes, 
those  arising  out  of  contracts  which  had  not  been  completed  prior  to 
December  16,  1912,  and  those  arising  out  of  contracts  which,  prior 
to  such  date,  had  been  completed  and  final  settlement  authorized  by 
the  government  authorities,  but  upon  which  no  judgments  had  then 
been  entered.  This  latter  class  may  be  subdivided  into  claims  upon 
which  suits  had  been  brought  prior  to  December  16,  1912,  some  of 
which  are  still  pending,  the  others  having  matured  into  judgments, 
those  upon  which  actions  have  since  been  brought,  and  those  in  which 
no  suit  has  yet  been  commenced. 

[1]  The  determination  of  this  motion  turns  upon  the  meaning  and 
effect  of  the  decision  of  the  Court  of  Appeals  in  Matter  of  Smith  Co. 
v.  Yawger,  211  N.  Y.  107,  105  N.  E.  99,  reached  by  a  divided  court. 
The  learned  counsel  for  the  state  liquidator  contends  that  it  is  au- 
thority for  the  broad  proposition  that  under  no  circumstances  is  a 
claim  provable  against  an  insolvent  surety  company  arising  upon  a 
bond  like  that  here  involved,  given  pursuant  to  the  act  of  Congress,  un- 
less prior  to  the  liquidation  proceedings  it  has  been  reduced  to  judg- 
ment. It  is  generally  conceded  by  the  various  counsel  appearing  upon 
the  motion  that  the  rule  recognized  in  this  state  is  that  claims  against 
insolvent  insurance  companies  must  be  determined  as  of  the  date  of 
the  commencement  of  the  insolvency  proceedings,  and  that  claims 
which  at  that  date  are  contingent  in  their  nature  are  not  provable  be- 
cause of  the  uncertainty  involved  in  estimating  their  value  and  of  the 
delay  and  confusion  that  might  arise  in  the  administration  and  the 
settlement  of  the  insolvent  estate.  People  v.  Metropolitan  Surety  Co., 
205  N.  Y.  135,  98  N.  E.  412,  Ann.  Cas.  1913D,  1180.  The  question 
thus  arises,  Are  the  claims  under  review  to  be  treated  as  contingent 
because  they  had  not  ripened  into  judgment  when  the  order  of  in- 
solvency in  this  proceeding  was  entered?  By  its  bonds  executed  to 
the  United  States  government  the  surety  company  obligated  itself  to 
the  prompt  "payment  to  all  persons  supplying"  the  bonded  contractor 
"with  labor  and  materials  in  the  prosecution  of  the  work"  referred 
to  in  the  government  contract.  A  study  of  the  two  opinions  in  the 
Yawger  Case  reveals  that  the  decided  difference  between  the  judges 
of  the  Court  of  Appeals  arose  upon  the  question  of  the  necessity  of 
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Strict  compliance  with  the  federal  statute  requiring  the  claimant  to 
procure  a  judgment  as  a  condition  precedent  to  the  establishment  of 
his  claim  ia  the  insolvency  proceedings  affecting  the  surety  company. 
The  majority  opinion  held  that  the  federal  statute  afforded  an  ex- 
clusive remedy  to  the  claimant,  which  may  not  be  departed  from  un- 
der any  circumstances.  The  minority  opinion,  on  the  other  hand,  ar- 
gued that  this  court,  having  acquired  jurisdiction  of  the  funds  of  the 
insolvent  surety  company,  had  jurisdiction  to  determine  the  validity 
of  all  claims  thereto,  and  that  it  would  serve  no  useful  purpose  to 
compel  the  daimant  first  to  resort  to  the  remedy  provided  by  the  fed- 
eral statute. 

[2]  As  I  read  the  prevailing  opinion  in  the  Yawger  Case,  supra, 
it  held  that  the  liability  of  the  surety  company  was  "qualified  and  con- 
ditional," but  it  nowhere  appears  therein  that  the  court  held  that 
the  claim  was  "contingent."  Phrases  in  the  opinion  isolated  from  the 
context  may  give  color  to  the  contention  of  the  learned  counsel  for 
the  state  superintendent,  but  it  seems  to  me  this  court  should  limit 
the  opinion  strictly  to  the  law  declared  upon  the  state  of  facts  upon 
which  it  was  required  to  pass,  namely,  that  the  procurement  of  a  judg- 
ment in  the  federal  court  was  a  condition  precedent  to  the  provability 
of  such  claims  as  are  here  being  considered.  There  is  a  marked  dif- 
ference between  a  "contingent"  claim  and  one  that  is  "conditional." 
In  the  absence,  therefore,  of  an  express  holding  by  the  Court  of  Ap- 
peals that  claims  of  the  nature  of  those  under  consideration  are  to 
be  regarded  as  contingent  because  they  had  not  been  reduced  to  judg- 
ment prior  to  the  commencement  of  insolvency  proceedings,  it  is  not 
to  be  presumed  that  the  court  intended  to  exclude  such  claims  from 
sharing  in  the  distribution  of  the  insolvent  estate  when  the  conditions 
precedent  of  procuring  judgments  upon  the  claims  have  been  met.  It 
thus  follows  that  all  the  claims  which  have  been  reduced  to  judgment 
will  be  treated  as  valid  and  provable,  and  the  rejection  of  such  claims 
is  set  aside  and  overruled.  The  rejection  of  claims  that  have  not  ma- 
tured in  judgments  is  sustained.  It  also  follows  that  the  motions  made 
in  behalf  of  claimants  whose  claims  have  not  been  reduced  to  judg- 
ment for  permission  to  prosecute  them  to  judgment  are  granted.  Set- 
tle orders  on  notice. 

Motions  granted. 


(164  App.  DlT.  837) 

BOECHBR  ▼.  SMADA  RBAI/TT  CO.     (No.  6503.) 

(Supreme  Court,  Appellate  Division,  First  Department    December  4,  1914.) 

WlUB    (J  686*) CONBTBTJCTION ALIENATION SUSPENSION. 

Where  testator  bequeathed  his  estate  to  his  executors,  to  use  the  pro- 
ceeds for  the  maintenance  and  education  of  testator's  named  children  un- 
til Ms  "youngest  surviving  child  shall  have  reached  the  age  of  21  years 
or  shall  be  self-supporting,  and  in  the  event  there  is  a  surplus  after  the 
youngest  of  said  children  shall  have  reached  the  age  of  21  years  the 
surplus  to  be  distributed  among  all  the  children  share  and  share  alike, 
and  in  the  event  of  the  death  of  any  of  the  children  without  issue  him 
or  her  surrtving  then  the  share  which  he  or  she  would  take  to  be  divided 
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among  the  remaining  children,"  the  trust  should  be  construed  as  limited 
upon  the  majority  or  earlier  death  of  the  youngest  child  surviving  the 
testator,  and  therefore  valid,  and  not  as  continuing  until  the  youngest  of 
the  children  attaining  the  age  of  21  years  should  attain  that  age. 

[Ed.  Note.— For  other  cases,  see  Wills,  Cent  Dig.  H  1631-1687;   Dec. 
Dig.  {  686.»] 

Submission  of  controversy  on  agreed  statement  of  facts  between 
Gertrude  Boecher  and  the  Smada  Realty  Company.  Judgment  for 
plaintiff. 

Argued  before  INGRAHAM,  P.  J,,  and  LAUGHUN,  SCOTT. 
DOWLING,  and  HOTCHKISS,  JJ. 

Edwin  Vaughan,  Jr.,  of  New  York  City,  for  plaintiff. 
Bernard  Shaw,  of  New  York  City,  for  defendant. 

SCOTT,  J.  The  controversy  arises  over  the  validity  of  plaintiff's 
title  to  certain  real  estate  contracted  to  be  sold  to  defendant.  Plaintiff 
holds  under  a  deed  from  Willard  M.  Smith,  as  executor  and  trustee 
under  the  last  will  and  testament  of  Edwin  H.  Smith,  deceased,  who 
in  his  lifetime  was  the  owner  of  the  property  in  question.  Edwin  H. 
Smith  died  August  17,  1908,  leaving  him  surviving  no  widow,  but  six 
children,  all  of  whom  were  then  infants,  and  were  his  only  heirs  at 
law.  He  left  a  will  by  which,  after  providing  for  the  payment  of  his 
debts  and  funeral  expenses,  he  disposed  of  his  property  as  follows : 

"Second:  I  give,  devise  and  bequeath  to  my  brother,  Willard  M.  Smith,  my 
executor  hereinafter  named,  all  my  estate,  real,  personal  and  mixed,  and 
wherever  situated,  vrltb  full  power  to  sell  and  dispose  of  the  same  aa  be 
ma.v  see  fit  and  the  proceeds  thereof  to  use  for  the  maintenance,  education 
and  support  of  my  following  named  children  until  the  youngest  surviving  child 
shall  have  reached  the  age  of  21  years,  or  shall  be  self-supporting ;  Loretta 
Valles  Smltli,  Edwin  Mapes  Smith,  Florence  Maynard  Smith,  Willard  Howard 
Smith,  Bradley  Walter  Smith  and  Mary  Frances  Smith. 

"Third:  In  the  event  of  there  being  a  surplus  after  the  youngest  of  said 
children  shall  have  reached  the  age  of  21  years,  said  surplus  to  be  distributed 
among  all  of  said  dilldren  share  and  share  alike. 

"Fourth:  In  the  event  of  the  death  of  any  of  my  said  children  without  is- 
sue him  or  her  surviving,  then  the  share  which  he  or  she  would  take  shall  be 
divided  among  the  remaining  children." 

The  defendants'  construction  of  the  will,  upon  which  it  bases  the 
claim  of  invalidity,  is  that : 

"The  words  'until  the  youngest  surviving  child  shall  have  reached  the  age 
of  21  years'  must  be  construed  to  mean  until  the  majority  of  the  youngest 
survivor  of  the  six  children  of  the  testator  named  in  the  will  (and  who  sur^ 
Tlved  him)  who  shall  reach  the  age  of  21  years,  or,  in  other  words,  until  the 
youngest  of  said  children  attaining  the  age  of  21  years  should  attain  that  age." 

If  this  construction  be  upheld,  it  is  clear  that  the  will  is  violative  of 
the  statute  against  perpetuities,  since  the  absolute  power  of  alienation 
might  be  suspended  for  more  than  two  lives.  The  plaintiff,  however, 
contends  that  the  true  construction  of  the  will  is  that  the  trust  is  lim- 
ited upon  the  majority,  or  earlier  death,  of  the  youngest  child  surviv- 
ing the  testator. 
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In  our  opinion  the  latter  construction  is  the  natural  and  proper  one 
to  be  adopted.  Even  if  the  language  were  ambiguous,  it  would  be  our 
duty  so  to  construe  it  as  to  uphold  the  will,  if  under  any  reading  that 
is  possible.  Hopkins  v.  Kent,  145  N.  Y.  367,  40  N.  E.  4;  Jacoby  v. 
Jacoby,  188  N.  Y.  124,  80  N.  E.  676.  A  somewhat  similar  use  of  words 
is  found  in  the  will  under  consideration  in  Matteson  v.  Falser,  56  App. 
Div.  91,  67  N.  Y.  Supp.  612,  where  the  trust  was  to  continue  "until 
the  youngest  survivor  of  my  said  nieces  and  nephews  shall  arrive  at 
the  age  of  thirty  years."  A  majority  of  this  court  was  of  opinion  that 
this  meant  the  youngest  living  at  the  death  of  the  testator.  The  Court 
of  Appeals  affirmed  the  judgment,  but  expressly  declined  to  pass  upon 
this  question.    173  N.  Y.  404,  66  N.  E.  110. 

In  Coston  v.  Coston,  118  App.  Div.  1,  103  N.  Y.  Supp.  307,  the  trust 
was  to  continue  "until  the  youngest  of  said  children  [of  William  F. 
Coston,  deceased]  shall  attaift  the  age  of  twenty-five  years."  The  court 
held  (Miller,  J.,  writing)  that  the  trust  was  valid,  being  limited  upon 
the  coming  to  the  age  of  25  years,  or  earlier  dying,  of  the  youngest  of 
the  children  living  at  the  death  of  the  testatrix.  A  similar  construction 
was  given  by  the  Court  of  Appeals  to  a  will  which  suspended  the  ap- 
solute  power  of  alienation  "until  the  youngest  child  of  them,"  to  wit, 
of  four  named  children,  "shall  have  attained  the  age  of  twenty-one 
years."    Jacoby  v.  Jacoby,  188  N.  Y.  124,  80  N.  E.  676. 

In  our  opinion,  the  construction  of  the  will  contended  for  by  plaintiff 
is  the  correct  one,  and  there  should  be  judgment  for  her  as  prayed  for 
in  the  submission,  with  costs.   All  concur. 


ALTiKRTON  v.  BHINBLAMD  MACH.  WORKS  CO.     (No.  6407.) 
(Supreme  Court,  Appellate  DiTielon,  First  Department    December  4,  1914.) 

1.  Pbincifal  and  Aosnt  ((  88*) — ComassiONS  or  Aosnt — Cokflairt— Sof- 

FICIENCT. 

A  complaint  alleging  that  defendant  employed  plaintiff  as  a  salesman 
and  office  assistant,  agreeing  to  pay  him  a  salary  and  commissions  on 
sales,  that  plaintiff  worked  for  about  a  year,  and  besides  his  salary  re- 
ceived only  certain  commissions,  wherefore,  defendant's  books  not  being 
open  to  inspection,  plaintiff  demands  an  accounting,  is  insufficient  to  sup- 
port a  Judgment  for  any  amount,  not  stating  a  cause  of  action,  because 
not  showing  that  plaintiff  made  any  sales. 

[Ed.  Note. — For  other  cases,  see  Principal  and  Agent,  Cent  Dig.  SS  216, 
229-239;   Dec.  Dig.  S  89.*] 

2.  Plbadiko   (I  428*) — CoMPLAiWT — Insufficiency — Waivsk  of  Ekrors. 

In  view  of  Code  C!lv.  Proc.  |  1207,  proyldlng  that  the  Judgment  shall 
not  be  more  favorable  than  that  demanded  in  the  complaint  a  defendant, 
who  duly  objected  to  the  sufficiency  of  the  complaint,  which  did  not  state 
a  cause  of  action,  and  fortified  his  objection  by  appropriate  exceptions, 
does  not  by  participating  in  the  trial  waive  his  right  to  object,  on  appeal, 
to  the  sufficiency  of- the  complaint  whldti  was  not  amended  so  as  to  con- 
form to  tl^e  proof. 

(Ed.  Note.— For  other  cases,  see  Pleading,  Cient  Dig.  H  1426-1427; 
Dec.  Dig.  !  426.*] 

•For  oUier  cams  gm  sam*  topic  A  I  numbbk  In  Dto.  A  Am.  Diss.  1M7  to  data,  *  Rep'r  Indaxaa 
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Appeal  from  Trial  Term,  New  York  County. 

Action  by  Reuben  AUerton  against  the  Rhineland  Machine  Works 
Company.  From  a  judgment  for  plaintiff,  and  an  order  denying  new 
trial,  defendant  appeals.    Reversed,  and  complaint  dismissed. 

Argued  before  INGRAHAM,  P.  T.,  and  McLAUGHLIN, 
CLARKE,  DOWLING,  and  HOTCHKISS,  JJ. 

George  D.  Zahm,  of  New  York  City,  for  appellant 
R.  S.  Nichols,  of  New  York  City,  for  respondent 

HOTCHKISS,  J.  Plaintiff  sued  for  commissions  as  traveling  sales- 
man. At  the  opening  of  the  trial,  defendant  unsuccessfully  moved  to 
dismiss  on  the  ground  that  the  complaint  failed  to  state  a  cause  of  ac- 
tion, and  the  case  proceeded  to  trial  on  the  merits.  The  complaint  was 
not  amended,  nor  were  the  pleadings  conformed  to  the  proofs. 

[1,  2]  The  complaint  is  worse  than  inartificial;  it  totally  lacks  es- 
sential averments.  It  alleges  that  "heretofore,  and  on  the  2d  day  of 
September,  1910,  plaintiff  was  employed  by  defendant  as  salesman  and 
office  assistant,"  for  which  services  defendant  agreed  to  pay  plaintiff 
$25  per  week,  his  traveling  expenses,  and  5  per  cent,  commissions  "on 
the  selling  price  of  all  goods  dealt  in  by  the  defendant  which  were  sold 
by  or  through  the  plaintiff" ;  that  plaintiff  entered  upon  and  continued 
in  defendant's  service  until  September  8,  1911,  when  he  resigned; 
"that  between  the  2d  day  of  September,  1910,  and  the  8th  day  of  Sep- 
tember, 1911,  plaintiff  secured  and  the  defendant  undertook  to  fill 
many  orders  for  goods  dealt  in  by  the  defendant ;  that  plaintiff  has  not 
access  to  the  books  of  the  defendant,  and  does  not  know,  nor  is  he  able 
to  ascertain,  the  exact  amount  of  the  gross  selling  price  of  the  goods 
ordered  from  the  defendant  through  the  plaintiff  during  said  period." 
It  is  further  alleged  that  plaintiff  had  received  his  salary  and  $1,165.71 
"on  account  of  the  aforesaid  commissions  and  expenses,"  but  no  more ; 
wherefore  plaintiff  demands  judgment  directing  that  an  accounting  be 
had  of  the  moneys  received  or  to  be  received  by  defendant  for  goods 
sold  by  plaintiff,  and  for  general  relief. 

There  is  no  allegation  that  the  plaintiff  sold  any  goods,  or  that  he 
ever  incurred  expense.  There  is  no  allegation  that  anything  is  due 
plaintiff,  and  the  only  waj;  in  which  it  is  possible  to  infer  that  plaintiff 
ever  earned  any  commissions,  or  incurred  any  expenses,  arises  from 
the  allegation  that  plaintiff  had  been  paid  the  amount  set  forth  "on 
account  of  the  aforesaid  commissions  and  expenses."  No  judgment 
based  on  such  a  record  can  stand. 

Section  1207  of  the  Code  of  Civil  Procedure  provides  that,  where 
there  is  no  answer,  plaintiff  may  not  have  a  judgment  more  favorable 
than  that  demanded  in  the  ccmiplaint ;  "where  there  is  an  answer,  the 
court  may  permit  the  plaintiff  to  take  any  judgment  consistent  with  the 
case  made  by  the  complaint  and  embraced  within  the  issue."  This  has 
long  been  the  law,  but  I  know  of  no  authority  for  the  proposition  that 
where  the  "case  made  by  the  complaint"  is  nil,  and  tenders  no  issue, 
and  this  objection  is  seasonably  made,  and  fortified  by  exception,  and 
where  the  pleadings  have  not  been  made  to  conform  to  the  proofs,  the 
objection  is  waived  by  the  objector  continuing  in  court  during  the  trial 
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of  that  which  the  court  may  be  pleased  to  consider  the  issue,  and  on 
which  judgment  is  subsequently  rendered. 

The  ancient  rule  that  the  judgment  should  be  in  conformity  with  the 
allegations  and  proofs  has  not  been  abolished  by  the  Code,  but,  on  the 
contraiy,  has  often  been  held  to  be  "fundamental  in  the  administration 
of  justice."  One  of  the  earliest  cases  after  the  Code  was  Wright  v. 
Delafield,  25  N.  Y.  266.  This  was  an  action  in  equity  to  restrain  the 
prosecution  of  actions  at  law  on  notes  given  for  the  purchase  price  of 
land,  and  praying  for  specific  performance  of  a  contract  to  convey.  In 
his  answer,  defendant  set  up  matters  of  defense,  but  no  counterclaim 
on  the  notes,  notwithstanding  which  he  was  given  judgment  thereon. 
In  the  course  of  its  opinion  the  court  said : 

"Parties  go  to  court  to  try  the  Issues  made  by  the  pleadings,  and  courts  have 
no  right  Impromptu  to  make  new  Issues  for  them,  on  the  trial,  to  their  surprise 
or  prejudice,  or  found  Judgments  on  grounds  not  put  in  issue,  and  distinctly 
and  fairly  Utigated." 

And  the  affirmative  judgment  in  plaintiff 's  favor  was  reversed. 

The  cases  are  numerous  where  it  has  been  held  that  if  the  plaintiff 
fails  to  prove  the  cause  of  action  set  up  in  his  complaint,  and  the  ob- 
jection is  properly  taken  and  preserved  by  exception,  and  no  amend- 
ment of  the  pleadings  is  had,  a  judgment  in  plaintiff's  favor  on  a  cause 
of  action  entirely  separate  and  distinct  from  that  alleged  cannot  be  sus- 
tained on  appeal.  Southwick  v.  First  Nat.  Bank  of  Memphis,  84  N.  Y. 
420;  Reed  v.  McConnell,  133  N.  Y.  425,  31  N.  E.  22;  Brightson  v. 
Claflin  Co.,  180  N.  Y.  76,  72  N.  E.  920;  Gordon  v.  EHenville  &  Kings- 
ton R.  Co.,  119  App.  Div.  791,  104  N.  Y.  Supp.  702,  affirmed,  195  N. 
Y.  137,  88  N.  E.  14, 47  L.  R.  A.  (N.  S.)  462.  All  of  these  cases  go  up- 
on the  principle  that  "pleadings  and  a  distinct  issue  are  essential  in 
every  system  of  jurisprudence,  and  there  can  be  no  orderly  administra- 
tion of  justice  without  them."  Brightson  v.  Claflin,  supra,  180  N.  Y. 
81,  72  N.  E.  920.  As  was  said  in  the  Southwick  Case,  supra,  84  N.  Y. 
429: 

"A  defendant  may  learn  outside  of  the  complaint  what  he  is  sued  for,  and 
thns  may  be  ready  to  meet  plalntifF's  claim  upon  the  trial.  He  may  even  kuow 
precisely  what  he  Is  sued  for  when  the  summons  alone  is  served  upon  him. 
Yet  it  is  his  right  to  have  a  complaint,  to  learn  from  that  what  he  is  sued  for. 
and  to  Insist  that  that  shall  state  the  cause  of  action  which  be  Is  called  upon 
to  answer,  and  When  a  plalntlft  falls  to  establish  the  cause  of  action  alleged 
the  defendant  is  not  to  be  deprived  of  his  objection  to  a  recovery  by  any  as- 
sumption or  upon  any  speculation  that  he  has  not  t)een  injured." 

Respondent  cites  Rogers  v.  N.  Y.  &  T.  L.  Co.,  134  N.  Y.  197,  32  N. 
E.  27,  and  similar  cases,  which  only  go  to  support  the  principle  of  Reed 
V.  McConnell,  133  N.  Y.  434, 31  N.  E.  23,  where  it  was  said: 

"Where  a  cause  of  action  Is  imperfectly  stated,  or  on  the  trial  a  variance  is 
disclosed  l>etween  the  pleadings  and  the  proof,  not  affecting  the  essential  na- 
ture of  the  claim  asserted,  the  court  has  ample  power  to  grant  relief,  without 
turning  a  i>arty  out  ot  court" 

The  judgment  should  be  reversed,  and  the  complaint  dismissed,  with 
costs  to  the  appellant    All  concur. 
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a94  App.  DiT.  805) 

ORR  V.  HAMBURG-AMERICAN  LINE.     (No.  6514.) 

(Supreme  Court,  Appellate  DItIbIod,  First  Department    I>ecember  4,  1914.) 

1.  I'LEADINQ  (J  362*) — Motions — Stbikiko  Out. 

In  an  action  against  a  steamship  company  for  the  conversion  of  furs, 
where  the  answer  alleged  that  the  bill  of  lading  exempted  it  from  com- 
mon-law liability  for  loss  occasioned  by  barratry  of  the  master  or  crew, 
by  enemies,  etc.,  or  for  any  damage  to  goods  which  could  be  covered  by 
insurance,  that  the  furs  were  stolen  during  the  voyage,  and  that  such 
damage  was  capable  of  being  covered  by  Insurance,  allegations  denying 
averments  of  the  complaint  that  defendant  received  the  furs  as  a  com- 
mon carrier  for  hire,  that  they  were  stolen  by  defendant  or  its  agents, 
and  that  defendant  now  owed  the  value  of  the  goods,  will  not  be  stricken, 
for  the  denial  of  such  allegations  was  essential  to  the  defense  based  on 
the  bill  of  lading. 

[Ed.  Note.— For  other  cases,  see  Pleading,  Cent  Dig.  §f  1147-1155 ;  Dec. 
Dig.  {  362.*] 

2.  Pleadinq  (I  362*)— MonoRs — Strikino  Oot. 

In  an  action  against  a  steamship  company  for  the  conversion  of  furs, 
a  denial.  In  a  special  defense  which  set  up  limitation  of  the  company's 
common-law  liability  by  bill  of  lading,  that  the  company  had  knowledge 
or  information  sufficient  to  form  a  belief  as  to  the  nature  and  value  of 
the  furs,  is  not  subject  to  motion  to  strike. 

[Ed.  Note.— For  other  cases,  see  Pleading,  Cent  Dig.  i|  1147-1155; 
Dec.  Dig.  §f  362.*1 

3.  rLEAoiNO  (I  362*) — ^Motions — Stbikinq  Out, 

In  an  action  against  a  steamship  company  for  the  conversion  of  freight 
delivered  by  an  express  company,  it  was  set  up  as  a  special  defense  that 
the  express  company  paid  the  owners  the  full  value  of  the  freight,  which 
was  received  in  satisfaction  of  all  liability,  and  that  they  released  the  ex- 
press company.  The  further  defense  that  the  freight  was  shipped  under 
a  bill  of  lading  exempting  the  steamship  company  from  loss  by  theft, 
and  that  the  property  was  stolen,  was  incorporated  by  refermice.  Held, 
that  as  the  cause  of  action  compromised  by  the  express  company  was  for 
its  contract  liability,  and  would  not  be  a  defense  to  an  action  against  the 
steamship  company  for  conversion,  denials  that  the  steamship  company 
accepted  the  freight  as  a  common  carrier,  and  of  the  conversion,  cannot 
be  stricken. 

[Ed.  Note.— For  other  cases,  see  Pleading,  Cent  Dig.  f|  1147-1165; 
Dec.  Dig.  §  362.*] 

4.  Pleading  (§  367*) — Motions  to  Make  Mobb  Dewnitb  ano  Ckbtain. 

In  an  action  against  a  steamship  company  for  the  conversion  of  freight 
a  motion  to  make  more  definite  and  certain  an  answer  setting  up  that 
the  goods  were  either  stolen  through  the  barratry  of  the  master  or  crew, 
or  by  enemies,  etc.,  will  be  denied,  where  under  the  bill  of  lading  the  de- 
fendant was  free  from  liability  In  either  case. 

[Ed.  Note.— For  other  cases,  see  Pleading,  Cent  Dig.  {{  64,  1173-1193 ; 
Dec.  Dig.  t  367.*] 

5.  Pleading  (g  94*) — ^Defenses — Sbpabatk  Stateuxnts. 

Where  a  steamship  company,  as  a  defense  to  an  action  for  conversion 
of  freight  set  up  that  the  loss  was  due  to  theft,  which  might  have  been 
insured  against  and  that  it  was  not  liable  under  the  bill  of  lading,  ex- 
cusing it  from  loss  by  theft  and  from  all  losses  against  which  insurance 
might  be  secured,  there  are  two  separate  defenses,  which  should  be  sep- 
' . "   arutely  stated. 

[Ed.  Note.— For  other  cases,  see  Pleading,  Cent  Dig.  (|  191,  192;  Dec. 
Dig.  §  94.*] 

•For  other  caus  >••  lame  topic  A  {  nvmbib  in  O«o.  *  Am.  Diss.  1807  to  date,  t  Rep'r  ladezea 
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Appeal  from  Special  Term,  New  York  County. 

Action  by  Orton  G.  Orr  against  the  Hamburg-American  Line. 
From  an  order  denying  his  motion  to  strike  out  parts  of  the  answer  as 
irrelevant,  and  to  have  the  defense  made  more  definite  and  certain,  and 
to  require  defendant  to  separately  state  and  number  the  defenses,  plain- 
tiff appeals.    Order  modified  and  affirmed. 

Argued  before  INGRAHAM,  P.  J.,  and  LAUGHLIN,  SCOTT, 
DOWLING,  and  HOTCHKISS,  JJ. 

Arthur  W.  Qement,  of  New  York  City,  for  appellant. 
Wharton  Poor,  of  North  Flushing  (Edward  Sandford,  of  New  York 
City,  on  the  brief),  for  respondent. 

LAUGHLIN,  J.  This  is  an  action  on  causes  of  action  assigned  by 
the  United  States  Express  Company  and  Traugott  Schmidt  &  Sons  to 
recover  for  the  loss  of  a  case  of  raw  furs  alleged  to  have  been  delivered 
by  said  express  company  to  the  defendant  as  a  common  carrier  for  hire, 
for  transportation  to  Hamburg,  Germany.  It  is  alleged  in  the  com- 
plaint that  "the  defendant,  its  agents,  servants,  and  employes,"  stole 
and  unlawfully  disposed  of  and  converted  the  furs  to  their  own  use. 
The  defendant  admits  that  it  was  a  common  carrier  for  hire,  engaged 
in  the  transportation  of  property  between  New  York  and  Hamburg, 
and  owned  and  controlled  the  steamship  on  which  the  furs  were  ship- 
ped, and  puts  in  issue  all  other  allegations  of  the  complaint,  and  pleads 
three  separate  defenses, 

[1,  2]  In  the  first  defense  it  denies  that  the  goods  were  delivered  to 
it,  or  consigned  to  the  express  company  at  Hamburg,  excepting  under 
a  bill  of  lading  therein  pleaded,  which  exempted  the  carrier  from  cer- 
tain common-law  liability,  and,  among  other  things,  from  liability  for 
loss  or  damage  occasioned  "by  barratry  of  the  master  or  crew,  by 
enemies,  pirates,  robbers,  or  thieves,  nor  for  any  damage  to  any  of  said 
goods,  however  caused,  which  was  capable  of  being  covered  by  insur- 
ance," and  then  alleges  that  the  goods  were  stolen  during  the  voyage. 
In  this  defense  it  denies  the  allegations  of  the  complaint  to  the  effect 
that  it  received  the  goods  as  a  common  carrier  for  hire,  and  for  a  valu- 
able consideration  promised  and  agreed  to  deliver  them  at  Hamburg, 
and  it  puts  in  issue  the  allegations  of  the  complaint  with  respect  to  the 
goods  having  been  stolen  and  converted  by  defendant  and  its  agents, 
and  to  the  effect  that  there  is  now  due  and  owing  from  it  to  the  plain- 
tiff the  value  of  the  goods.  The  motion  is  to  strike  out  these  denials. 
Manifestly  they  are  all  essential  to  the  defense  predicated  upon  the  bill 
of  lading.  The  defendant  in  the  first  defense  also  denies  that  it  has 
any  knowledge  or  information  sufficient  to  form  a  belief  with  respect  to 
the  nature,  quality,  quantity,  or  value  of  the  goods,  and  the  motion  was 
to  strike  that  out  also.  Manifestly  it  was  proper  for  the  defendant  to 
interpose  this  denial. 

[3]  The  second  defense  is  that  the  express  company  paid  the  other 
assignors,  who  were  the  owners  of  the  goods,  the  full  value  thereof 
alleged  in  the  complaint  on  the  13th  day  of  August,  1912,  and  that  the 
same  was  received  and  accepted  by  them  in  full  satisfaction  and  dis- 
charge of  all  liability,  and  that  they  released  and  discharged  the  express 
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company.  This  defense  incorporates  by  reference  the  denials  contain- 
ed in  the  first  defense,  with  the  exception  of  the  denial  of  knowledge 
or  information  with  respect  to  the  nature,  quality,  quantity,  or  value  of 
the  goods.  The#laintiff  does  not  allege  when  the  causes  of  action  were 
assigned  to  him,  and,  although  the  date  of  the  adjustment  between  the 
express  company  and  the  owners  is  shown,  it  does  not  appear  whether 
this  was  before  or  after  the  assignment  to  the  plaintiff,  or  whether,  if 
after  the  assignment  to  the  plaintiff,  the  settlement  was  made  without 
knowledge  on  the  part  of  the  express  company  that  the  cau^e  of  action 
had  been  assigned  by  the  owners.  Manifestly  the  cause  of  action  which 
was  thus  settled  and  compromised  by  the  express  company  was  for  its 
contract  liability,  and  that  would  not  in  any  event  be  a  defense  to  the 
cause  of  action  alleged  against  defendant  for  conversion.  It  was  there- 
fore proper  to  incorporate  in  this  defense  the  denials  with  respect  to 
the  conversion  and  the  receipt  of  the  goods  as  a  common  carrier  with- 
out limitation  of  liability. 

[4]  The  order  also  denies  piaintiflf's  motion  to  require  the  defendant 
to  make  its  answer  more  definite  and  certain,  by  stating  whether  the 
goods  were  stolen  through  the  barratry  of  the  master  or  of  the  crew,  or 
by  enemies,  or  by  pirates,  or  by  robbers,  or  by  thieves.  That  is  qiifite 
immaterial,  for  the  theory  of  the  defense  is  that  under  the  bill  of  lad- 
ing the  defendant  was  relieved  from  liability  for  loss  from  any  of  those 
causes  (Spinetti  v.  Atlas  S.  S.  Co.,  80  N.  Y.  71,  36  Am.  Rep.  579),  and 
no  question  with  respect  to  the  sufficiency  of  the  defense  is  presented 
for  decision,  and  therefore  we  are  not  called  upon  to  analyze  it  and  say 
whether  one  part  of  it  would  be  good  or  another  bad. 

[6]  The  order  also  denies  the  motion  to  have  the  two  defenses  that 
the  loss  was  due  to  theft,  and  that  it  was  capable  of  insurance,  and  was 
insured,  and  that  the  insurance  has  been  paid,  separately  stated  and 
numbered.  Those  are  separate  and  independent  defenses,  and  to  that 
extent  the  motion  should  have  been  granted. 

It  follows  that  the  order  should  be  modified,  by  requiring  the  de- 
fendant to  separately  state  and  number  the  two  defenses  pleaded  in  the 
second  defense,  and,  as  so  modified,  affirmed,  without  costs.   All  concur. 


(S7  Misc.  Uep.  115) 

In  re  HOLTZMANN. 
(Supreme  Court,  Special  Term  for  Motions,  Klnj^s  County.    October,  1914.) 

1.  Elections  (J  126*) — PBiuABy  Elections — ^Ballots — Oppobiukitt  fob  In- 

spection. 

The  official  ballot  of  a  primary  election  should  be  printed  and  subject 
to  inspection  for  a  long  enough  time  before  election  day  to  enable  candi- 
dates and  voters  to  see  that  it  complies  with  the  law. 

[Ed.  Note. — ^For  other  cases,  see  Elections,  Cent.  Dig.  g  118;  Dec.  Dig. 
I  126.*] 

2.  Elections  {|  ISC*) — Pbimabt  Elections — ^Vauditt— Defective  Ballots. 

That  the  official  ballot  fumished  for  a  primary  congressional  election 
did  not  comply  with  Election  Va.yr  (Cousol.  Laws,  c.  17)  i  68,  in  that  a 
portion  of  the  names  on  the  ticket  were  Irregularly  numbered,  did  not  In- 
validate the  election,  where  there  was  no  claim  that  any  one  ^as  de- 
ceived, and  BO  evidence  that  any  person  was  caused  thereby  to  vote  oth- 
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erxrlse  than  be  Intended,  or  that  there  was  frand  which,  under  section  56, 
would  require  the  ordering  of  a  new  election. 

[Ed.  Mote. — ^For  other  cases,  see  Elections,  Cent  Dig.  1 118;  Dec.  Dig. 
{  12&M 

Application  by  Jacob  L.  Holtzmann  for  an  order  reviewing  the  action 
of  J.  Gabriel  Britt  and  others,  constituting  the  Board  of  Elections  of 
the  City  of  New  York,  in  preparing  and  using  "certain  ballots  in  the 
official  primaries  of  the  National  Progressive  Party  in  the  Tenth  Con- 
gressional District  in  Kings  County.    Application  denied. 

Jacob  L.  Holtzmann,  of  New  York  City,  for  petitioner. 
Frank  L.  Polk,  Corp.  Counsel,  of  New  York  City  (Charles  J.  Dru- 
han,  of  Brooklyn,  of  counsel),  for  defendants. 

CRANE,  J.  The  official  primary  election  in  this  state  was  held  on 
the  28th  day  of  September,  1914,  and  in  the  Tenth  congressional  dis- 
trict one  Reuben  L.  Haskell  was  returned  as  having  been  nominated 
as  the  candidate  for  Congress  of  the  National  Progressive  party.  A 
motion  is  now  made  under  section  56  of  the  Election  Law  to  restrain 
the  board  of  elections  from  printing  Haskell's  name  upon  the  ballots 
on  election  day  as  a  candidate  for  Congress,  on  the  ground  that  the 
votes  cast  for  him  were  void.  The  application  is  made  by  Jacob  L. 
Holtzmann,  state  committeeman  of  the  National  Progressive  party 
from  the  Twenty-Third  assembly  district  and  residing  in  the  Tenth 
congressional  district.  It  is  not  made  by  Haskell's  opponent  for  the 
nomination. 

The  Primary  Law  (section  58  of  the  Election  Law)  provides  that  no 
signs  or  writing  whatever  shall  be  printed  upon  the  official  primary  bal- 
lot except  as  provided,  and  then  enacts  as  follows : 

"The  names  of  candidates  for  nomination  for  public  office  *  •  •  shall 
be  numbered  consecutively  with  Arabic  numerals,  printed  In  heavy  faced  type 
at  the  left  of  the  name  of  each  candidate,  and  at  the  right  of  the.  voting  space 
aforesaid,  from  one  upward,  beginning  with  the  name  of  the  first  candidate 
for  nomination  for  pablic  office  whose  name  is  printed  first  upon  the  ballot  in 
tbe  column  at  the  left,  and  continuing  consecutively  through  the  names  of  sa^d 
candidates  for  public  ot&ce,  and  then  consecutively  through  tbe  names  of  the 
candidates  for  party  positions." 

The  official  ballot  furnished  for  the  Tenth  congressional  district  did 
not  comply  with  the  law  because  of  improper  numbering,  the  numbers 
not  running  consecutively.  The  first  ten  names  upon  the  ticket,  be- 
ginning with  Frederick  M.  Davenport  for  Governor,  and  ending  with 
liainbridge  Colby  for  United  States  Senator,  were  numbered  correctly 
from  1  to  10;  the  next  office  upon  the  ticket,  the  Representative  in 
Congress,  Reuben  L.  Haskell,  was  numbered  17  instead  of  11;  the 
next,  for  senator,  was  numbered  20  instead  of  18;  the  one  fot  as- 
semblyman was  numbered  23,  instead  of  21 ;  the  delegates  at  large  for 
the  constitutional  convention  were  numbered  b^inning  with  26,  instead 
of  25,  and  Jacob  L.  Holtzmann,  the  nominee  for  state  committeeman, 
was  numbered  48,  instead  of  44.  After  the  first  10  names,  the  entire 
ticket  was  improperly  and  irregularly  numbered.    If  application  had 
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been  made  td  the  court  before  primary  day,  these  ballots  would  have 
been  thrown  out  as  unofficial  and  in  violation  of  the  law ;  but  it  is  con- 
ceded that  there  was  no  time  for  any  such  application,  as  the  official 
ballots  for  this  district  were  not  printed  and  furnished  until  the  morn- 
ingof  that  day. 

The  relator  states  that,  upon  inquiring  at  the  board  of  elections  after 
the  filing  of  designations,  he  was  informed  that  Haskell's  name  would 
appear  as  No.  11,  and  the  latter  evidently  understood  likewise,  for  the 
sample  ballot  used  by  him  for  electioneering  purposes  had  the  number 
1 1  opposite  his  name.  The  board  of  elections  has  submitted  the  affidavit 
of  the  printer,  in  which  he  states  that  so  many  changes  were  made  in  the 
names  for  the  various  offices  in  the  various  parties  after  the' last  day 
to  file  petitions — that  is,  within  the  three  weeks  preceding  the  election — 
that  it  was  impossible  to  give  the  candidates  consecutive  numbering  and 
have  the  ballot  ready  for  use,  and  that  the  method  adopted  was,  as  he 
has  termed  it,  a  "war  measure." 

[1,2]  The  public  authorities  having  charge  of  the  elections,  there- 
fore, state  that  it  is  impossible  to  comply  with  all  the  provisions  of  the 
Primary  Law,  if  official  ballots  are  to  be  used.  If  this  be  so,  the  law 
should  be  amended  at  once.  There  is  no  use  for  an  official  ballot,  if  it 
is  not  to  be  correct ;  and  there  is  little  purpose  in  safeguarding  the  pre- 
liminary steps  in  the  selection  of  candidates,  if  the  result  is  to  be  jeop- 
ardized by  an  improper  ballot.  The  form  of  ballot  as  now  used  is 
quite  complicated.  Its  pristine  simplicity  has  vanished  with  the  in- 
roads of  fraud,  and  its  final  make-up,  form,  or  complexion,  both 
for  primary  and  election  days,  is  quite  as  important  as  the  means 
used  to  get  names  upon  it.  The  official  ballot,  therefore,  should 
be  printed  and  subject  to  inspection  and  ready  for  use  a  long 
enough  time  before  primary  or  election  day  to  enable  everybody  to 
see  that  it  complies  with  the  law.  In  this  instance  the  official  ballot 
was  not  printed  and  delivered  until  the  day  of  voting,  and  then  was  in- 
correct.   It  IS  far  better  to  have  no  law  than  a  law  that  is  not  obeyed. 

But  does  this  irregularity  render  the  votes  void  and  annul  the  nomi- 
nations? There  is  no  claim  that  anybody  has  been  deceived,  nor  is 
there  any  evidence  before  me  that  any  person  voted  for  Haskell  who 
did  not  intend  so  to  do,  or  that  any  person  failed  to  vote  against  him 
because  of  the  misnumbering.  So  far  as  the  papers  presented  to  me 
show,  the  votes  cast  correctly  represent  the  intentions  of  the  voters. 
If  there  were  anything  in  this  irregularity  which  would  cause  the  bal- 
lot to  be  a  marked  ballot,  whereby  the  choice  of  the  voter  could  be  de- 
termined by  others,  then  the  secrecy,  the  main  purpose  of  our  election 
machinery,  would  be  removed,  and  the  ballots  cast  would  be  absolutely 
void.  Such  is  the  case  of  People  ex  rel.  Nichols  v.  Board  of  Canvas- 
sers, 129  N.  Y.  395, 29  N.  E.  327,  14  L.  R.  A.  624.  To  grant  the  relief 
asked  by  the  relator,  the  court  would  also  be  obliged  to  extend  it  to 
every  other  nomination  upon  the  ticket.  The  ballot  could  not  be  valid 
and  good  as  to  the  others.  The  whole  ballot  was  irr^^ular,  in  that  it 
did  not  comply  with  the  law ;  and  if  it  were  void,  the  votes  for  Govern- 
or and  every  other  office  in  this  district  were  of  no  avail — that  is,  there 
would  have  been  no  election.    What  consequences  this  would  have  up- 
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on  the  nomination  for  other  offices,  including  that  of  Governor,  of 
course,  is  impossible  to  tell,  and  how  far  this  improper  numbering  may 
have  extended  throughout  the  state  is  not  known. 

Surely,  under  these  circumstances,  the  court  should  be  very  loath 
to  declare  an  election  void  and  disfranchise  a  large  number  of  voters, 
or  perhaps  a  material  portion  of  a  political  party.  A  new  election 
might  be  ordered,  at  which  proper  ballots  could  be  furnished;  but 
this  the  court  has  no  power  to  order  under  the  statute,  unless  "the  pri- 
mary has  been  so  permeated  by  fraud  as  to  render  it  impossible 
*  *  *  to  determine  *  *  *  who  was  elected  thereat."  Election 
Law,  §  56.  There  is  before  me  no  evidence  of  any  fraud,  but  rather  a 
mistake  upon  the  part  of  the  election  officials.  Likewise  there  is  no 
evidence  before  me  that  this  mistake  did  affect  or  could  have  affected 
the  result  of  the  election.  Matter  of  Coughlin,  137  App.  Div.  283,  121 
N.  Y.  Supp.  980,  affirmed  198  N.  Y.  613,,  92  N.  E.  1082. 

My  conclusion,  therefore,  is  as  follows:  (1)  That  the  ballots  were 
improperly  numbered,  in  violation  of  the  Primary  Law,  because  the 
printer,  through  constant  changes  in  nominations,  could  not  consecu- 
tively number  the  candidates  and  have  the  ballots  ready  in  time.  (2) 
The  official  ballot  should  be  prepared  a  sufficient  time  before  use  to 
permit  candidates  and  voters  to  see  that  it  complies  with  the  law.  (3) 
The  irregularity  in  this  instance  is  such  that,  if  there  had  been  time, 
the  court  would  have  corrected  it  before  primary  day ;  but  it  is  not  so 
vital  as  to  render  the  entire  election  of  the  National  Progressive  party 
in  this  district  or  elsewhere  void. 

Motion  denied,  without  costs. 


(87  Misc.  Bep.  95) 

EXAUZ>E!a-WBU)ON  DXEINO  MACH.  CO.  T.  WELDON  et  aL 

SAUm  T.  GILES. 

(Supreme  Court,  Special  Term,  Montgomery  (Tomil^.    September,  1914.) 

1.  Patents  (§|  103,  117*)— Tims  fob  lasuANCB— Patmxnt  or  Fee. 

The  patent  fee  mnst  be  paid  within  six  months  after  notice  of  allow- 
ance of  the  patent,  and  the  patent  must  issue  within  three  months  after 
payment  of  the  fee  or  the  application  is  forfeited. 

[Ed.  Note. — For  other  cases,  see  Patents,  Cent.  Dig.  «  148,  169 :  Dec. 
Dig.  »  103,  U7.*] 

2.  LncrTATioM  OP  Actions  (§  67*) — Execution  or  Assionmekts  of  Patents- 

Actions  TO  Requibe. 

Actions  to  ruquire  the  ezecotion  of  assignments  of  patents  Issued  In 
1900,  pursuant  to  a  sale  contract,  executed  in  1893,  of  "inventions  made 
in  the  future,"  were  not  barred  by  the  statute  of  limitations,  where  no 
claim  was  made,  until  1913,  that  the  plaintiff  corporation  did  not  own  the 
patents,  and  defendants  and  their  predecessor,  the  patentee,  had  enjoyed 
as  stockholders  a  share  of  the  earnings  from  the  patents. 

[Ed.  Note. — For  other  cases,  see  Wmltntlon  of  Actions,  C!ent  Dig.  f{ 
876-878;    Dec.  Dig.  g  e7.*l 
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3.  Patewts  (S  202*) — Contract  of  Salb — CoNsraucTioN. 

A  resolution,  passed  In  1893  by  the  directors  of  a  corporation  purchas- 
ing patents  from  an  Inventor  present  at  the  meeting,  and  evidencing  a 
sale  to  the  corporation  "of  all  patents  that  have  been  granted  htm 
*  *  *  and  for  all  applications  pending,  inventions  now  made,  or  made 
in  the  future,"  covered  patents  issued  to  the  inventor  In  1900,  notwith- 
standing the  use  of  the  word  "for,"  where  It  appeared  that  both  contract- 
ing parties  realized  that  the  success  of  the  proposed  business  of  the  cor- 
poration depended  on  keeping  up  with  the  times  by  making  and  patenting 
future  inventions. 

[Ed.  Note.— For  other  cases,  see  Patents,  Cent.  Dig.  H  281-289;  Dec 
Dig.  i  202.*] 

4.  Patents   (§  16*) — "Invention." 

An  "invention"  is  not  a  patent,  and  is  not  an  application  for  a  patent. 
It  is  a  conception,  an  idea;  it  is  a  newly  discovered  thing,  something 
tbat  bad  not  been  known  before. 

[Ed.  Note.— For  other  cases,  see  Patents,  Cent  Dig.  g§  14, 15 ;  Dea  Dig. 
I  16.* 

For  other  definitions,  see  Words  and  Phrases,  First  and  Second  Series, 
Invention.] 

Action  by  the  Klauder-Weldon  Dyeing  Machine  Company  against 
Katharine  Weldon  and  another,  executors,  etc.,  to  require  the  execu- 
tion of  assignments  of  two  patents.    Decision  for  plaintiff. 

R.  W.  France,  of  New  York  City,  and  Chas.  S.  Nisbet,  of  Amster- 
dam, for  plaintiff. 

Christopher  J.  Heffeman,  of  Amsterdam,  for  defendants. 

VAN  KIRK,  J.  These  actions  are  brought  to  require  the  execution 
of  assignments  of  two  patents,  in  order  to  complete  the  record  title  in 
plaintiff. 

In  1890  the  Weldon  Company  was  doing  business  in  Amsterdam, 
N.  Y.,  and  the  Klauder  Company  in  Pennsylvania.  The  two  interests 
united,  and  the  Klauder-Weldon  Machine  Company  was  incorporated 
in  Pennsylvania,  one-half  of  the  stock  of  the  new  corporatifin  going  to 
the  stockholders  in  the  Weldon  Company  and  one-half  to  th^  stock- 
holders in  the  Klauder  Company.  The  basis  of  the  stock  holdings  of 
Leonard  A.  Weldon  was  his  ownership  of  his  patents.  Weldon  was 
one  of  the  large  holders.  In  1910  the  plaintiff,  a  New  York  corpora- 
tion, was  organized  by  those  in  the  Pennsylvania  company  for  the  pur- 
pose of  taking  over  the  assets  and  property  of  the  Pennsylvania  com- 
pany. The  said  New  York  corporation  is  the  plaintiff  here.  The  de- 
fendants in  the  first  action  are  the  executors  of  Leonard  A.  Weldon. 
The  defendant  in  the  second  action  claims  to  be  the  owner  of  one 
of  the  patents  in  issue  here  by  assignment  from  the  executors  of 
Leonard  A.  Weldon. 

At  the  organization  of  the  Pennsylvania  company  in  1890  Leonard 
Weldon,  who  was  an  inventor  and  had  had  long  experience  in  the  man- 
ufacture of  machinery,  was  chosen  the  business  manager  and  vice 
president,  which  positions  he  occupied  until  his  death  in  February, 
1901.  On  January  3,  1893,  at  a  regular  meeting  of  the  directors  of 
said  company,  the  salary  of  the  general  manager  was  fixed  at  $5,000 
per  annum  and  30  per  tent,  of  all  net  profits  made  in  America  over  and 
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above  $25,000.  In  the  minutes  of  the  annual  meeting  of  stockholders 
on  the  same  day  is  the  following  resolution : 

"Mr.  J.  H.  Giles  moved  that  tbe  company  purchase  from  Mr.  Leonard  Wel- 
don  for  the  sum  of  $3,000,  all  patents  that  hare  been  granted  him  In  this  and 
other  countries  since  the  organization  of  the  company  and  for  all  applications 
pending,  inventions  now  made,  or  made  in  the  future,  and  the  treasurer  be  di- 
rected to  pay  him  this  sum  on  the  completion  of  assignment  papers.  Unanl- 
monsly  adopted,  1,740  shares  voting." 

This  resolution  was  offered  by  the  defendant  John  H.  Giles,  who 
was  then  a  director  of  the  corporation.  Leonard  A.  Weldon  was  pres- 
ent at  both  of  said  meetings.  The  $3,000  mentioned  in  the  latter  reso- 
lution was  paid  by  the  company's  note  February  2,  1893,  which  note 
was  on  April  22d  paid  by  check  of  the  company.    On  February  21, 

1893,  Leonard  A.  Weldon  executed  to  the  company  an  assignment  of 
five  applications  for  patents,  which  applications  were  dated,  respective- 
ly November  21,  1892.  November  28,  1892,  January  23,  1893  (two), 
and  February  10,  1893.  In  each  case  a  patent  was  later  issued  upon 
these  applications  and  became  the  property  of  the  company.  He  also 
assigned  at  some  later  date  to  the  company  an  application,  cuited  March 
21,  1893,  upon  which  a  patent  issued  November  20,  1894. 

There  were  issued  to  Leonard  Weldon  patents  dated  December  25, 

1894,  August  18,  1896,  March  20,  1900,  and  October  16,  1900,  which 
have  never  been  assigned  to  the  company ;  the  last  two  being  the  pat- 
ents in  question  in  this  suit.  Each  patent  above  mentioned  was  intend- 
ed to  be  used  in  connection  with  the  machines  manufactured  by  the 
company.  In  each  case  the  invention  was  made  and  tested  in  the  shops 
where  tfie  plaintifFs  machines  were  being  constructed,  from  materials 
belonging  to  the  company  and  by  its  employes.  The  inventions  were 
made  by  Leonard  A.  Weldon  while  in  the  employ  of  the  company,  up- 
on the  company's  time,  and  in  each  case,  when  the  invention  was  per- 
fected, the  improvement  was  embodied  in  the  company's  machinery 
and  sold  in  the  market. 

The  more  valuable  invention  in  question  in  this  action,  an  improve- 
ment for  adjusting  parts  of  the  rack  in  the  dyeing  machine  (the  pat- 
ent number  of  which  is  659,906),  was  made  in  1897;  the  first  ma- 
chine embodying  this  invention  was  sold  in  January,  1898.  Let- 
ters patent  upon  this  invention  were  taken  out  in  England,  and  the 
dyeing  machines  made  by  the  company  in  England  embodied  this  in- 
vention. Constantly  from  1898  to  the  present  day,  the  company  has 
made  its  dyeing  machines  with  this  improvement  on  each.  Since 
1902  or  1903,  the  patent  plate  on  these  machines  contained  those  two 
patents  set  forth  in  the  usual  form.  When  the  New  York  company 
was  organized,  the  Pennsylvania  company  executed  an  assignment  of 
these  two  patents  in  the  usual  form  to  tiie  New  York  company,  and 
said  assignment  was  duly  recorded  in  the  patent  office.  The  drawing 
furnished  by  Mr.  Weldon,  from  which  to  make  patterns  of  this  patent, 
when  presented  to  the  pattern  maker,  had  on  it  the  name,  "Klauder- 
Weldon  Dyeing  Machine  Company."  During  the  three  years  from 
January,  1896,  to  February,  1901,  Leonard  A.  Weldon  made  no  claims 
for  royalty  or  any  other  demand  for  the  use  by  the  company  of  this 
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patent.    No  question  as  to  the  ownership  of  this  patent  arose  in  the 
lifetime  of  Leonard  A.  Weldon. 

[1]  Mrs.  Weldon  testifies  that  she  paid  the  patent  fee  after  the 
death  of  Mr.  Weldon;  also  that  the  patents  were  given  to  her  by 
Mark  Dewey.    Again  she  says : 

"I  sent  a  draftsman  up  there  to  explain  everything  to  Mark  Dewey,  and  it 
was  through  this  draftsman  that  the  patent  was  granted  to  me  and  the  bill 
was  sent  to  me." 

But  the  patent  fee  must  be  paid  within  six  months  after  notice  of 
the  allowance  of  the  patent,  and  the  patent  must  issue  within  three 
months  after  the  fee  is  paid  (30  Cyc.  892) ;  a  patent  is  not  issued 
until  the  fee  is  paid.  These  patents  were  issued  before  Mr.  Weldon 's 
death.  Mrs.  Weldon  is  evidently  mistaken  in  her  testimony  in  this 
respect.  It  does  not  appear  in  the  evidence  by  whom  the  fee  was  paid ; 
it  does  appear  that  Mr.  Weldon  was,  from  time  to  time,  paid  by  the 
company  his  expenses  and  disbursements.  Mrs.  Weldon  testified,  in 
connection  with  the  payment  of  the  fee,  that  she  knew  the  patent  was 
very  valuable  and  had  not  been  assigned.  But  no  question  ever  arose 
between  her  and  the  plaintiff  as  to  the  assignment  of  this  patent  until 
1913.  She  testifies  that  she  did  not  know  that  the  plaintiff  was  using 
this  patent;  but,  knowing  that  it  was  very  valuable,  and  knowing 
that  it  had  not  been  assigned,  if  she  thought  the  patent  belonged  to 
her  as  executrix  of  Mr.  Weldon,  it  is  strange  that  she  never  made  any 
claim  upon  the  company.  And  it  is  to  me  quite  inconceivable  that  she 
knew  the  patent  was  valuable,  that  it  was  not  assigned  to  the  company, 
but  was  the.  property  of  Mr.  Weldon,  and  yet  should  never  try  to  use 
it  for  profit  during  12  of  its  17  years  of  life.  During  all  the  time  until 
1913  she  has  been  a  stockholder  of  the  company,  receiving  her  share 
of  the  dividends. 

A  letter  was  put  in  evidence  dated  February  25,  1901,  addressed  to 
the  company,  and  written  by  Mark  Dewey,  the  patent  attorney,  which 
letter  informed  the  company  that  the  patents  in  question  had  not  been 
assigned.  This  letter  was  produced  by  Mrs.  Weldon,  who  also  is  in 
possession  of  the  letters  patent.  She  says  the  letter  came  to  her  from 
Mr.  Smith,  who  had  been  employed  as  bookkeeper  in  the  company's 
office  and  shortly  after  Mr.  Weldon's  death  was  removed  from  his  po- 
sition. The  evidence  is  not  at  all  satisfactory  that  this  letter  ever  came 
to  the  knowledge  of  the  company ;  nor  is  it  satisfactorily  shown  how 
the  letters  patent  came  into  the  possession  of  Mrs.  Weldon.  She  tes- 
tifies in  one  place  that  she  received  them  from  Mark  Dewey  after 
Mr.  Weldon's  death  (if  this  is  true  Mr.  Weldon  never  had  them  in 
possession) ;  and  in  another  place  that  she  found  them  among  his  pa- 
pers. It  would  be  significant  if  they  were  brought  to  her,  with  the  let- 
ter, by  Mr.  Smith,  after  Mr.  Weldon's  death.  If  they  were  in  pos- 
session of  Mr.  Weldon  at  the  time  of  his  death,  he  was  then  the  general 
business  manager,  having  full  direction  of  the  company,  as  well  as  its 
vice  president. 

Mr.  Giles,  a  witness  for  the  defendants,  had  been  constantly  connect- 
ed with  the  company  since  1893,  and,  since  in  or  about  1897,  vras  the 
business  manager  and  vice  president.    Mr.  Giles  testifies  that,  at  the 
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Stockholders'  meeting,  January  3,  1893,  Mjt.  Weldon  stated,  before  the 
resolution  was  passed,  that  he  had  some  inventions,  some  for  which  he 
already  had  made  applications,  some  others,  on  which  applications 
were  being  prepared,  were  in  his  patent  attorney's  office,  and  one  was 
in  a  "nebulous"  condition  in  bis  mind.  Mr.  Giles  was  the  business 
manager  and  vice  president  of  the  company  at  the  time  the  assignments 
were  made  in  1910  by  the  Pennsylvania  company  to  the  New  York 
company.  He  knew  of  that  assignment,  and  that  it  contained  these 
two  patents.  He  testifies  to  a  conversation  with  Mr.  Klauder,  the  pres- 
ident of  the  company,  in  1901,  in  which  the  letter  of  February  25th 
was  mentioned,  and  Uie  fact  that  these  two  patents  had  never  been  as- 
signed was  also  mentioned;  and  in  which  Klauder  said,  "We  better 
let  sleeping  dogs  lie."  If  this  conversation  occurred,  it  is  not  incon- 
sistent with  the  belief  upon  the  part  of  Mr.  Klauder  that  the  company 
owned  the  two  patents  under  the  resolution  of  January  3,  1893,  al- 
though the  record  title  did  not  show  such  ownership ;  he  may  well  have 
thought  that,  the  company  claiming  to  own  under  the  resolution,  it  was 
as  well  not  to  raise  the  question  after  Mr.  Weldon's  death.  But,  in 
connection  with  this  testimony  of  Giles,  he  gave  other  testimony.  In 
1908  he  wrote  letters  showit^  that  he  <iid  not  then  know  whether  or 
not  these  patents  had  been  assigned — one  to  the  patent  attorney.  In 
1911  he  wrote  to  Duell  that  the  patents'  plates  contained  the  numbers 
of  these  two  patents.  There  was  no  other  transaction  by  which  the 
company  became  the  owner  of  these  patents  except  the  resolution  of 
January,  1893,  and  the  payment  to  Mr.  Weldon  of  the  $3,000.  Mr. 
Giles  is  a  large  stockholder  of  the  plaintiff.  In  1913  he  was  succeeded 
by  another  as  general  manager  of  the  company,  since  which  event  the 
disputes  here  in  issue  have  arisen.  If  he  knew  in  1893  that  the  parties 
to  the  transaction  then  made  intended  it  to  cover  only  the  applications 
for  patents  outstanding  and  the  one  invention  which  Weldon  had  un- 
solved in  mind,  then,  during  the  correspondence  above  mentioned,  and 
when  the  transfer  was  made  to  the  New  York  company  in  1910,  and 
while  he  was  a  stockholder  and  in  the  employ  of  the  company,  he  must 
have  been  willing  that  Mrs.  Weldon  should  be  deprived  of  her  property 
rights.  I  believe  that  Mr.  Giles  is  confused  in  his  recollection,  and  that 
the  meaning  of  the  resolution  of  January,  1893,  must  be  determined 
without  the  aid  of  his  testimony. 

In  December,  1901,  the  salary  due  Mr.  Weldon  was  adjusted  be- 
tween the  executors  of  Mr.  Weldon  and  the.  plaintiff.  At  this  time  she 
testifies  she  had  in  her  possession  the  aforesaid  letter  of  February  25, 
1901,  and  the  letters  patent,  and  knew  that  this  patent  was  valuable. 
She  executed  then  a  release  in  full  of  all  claims  against  the  company. 
This  release  was  signed  by  her  coexecutor,  Samuel  H.  Telford,  who  is 
her  father,  and  who  had  been  in  the  employ  of  the  company  in  its  man- 
ufacturing department,  where  some  parts  of  this  patented  article  had 
been  ifaade,  up  to  the  time  of  Mr.  Weldon's  death.  There  is  no  satis- 
factory proof  that  the  company,  or  its  officers,  other  than  Leonard  A. 
Weldon,  knew  these  patents  had  not  been  assigned  until  1908. 

[2-4]  Two  defenses  are  urged,  one  the  statute  of  limitations,  and 
another  that  the  contract  did  not  include  these  patents.  The  statute  of 
limitations  is  no  defense.    If,  in  the  sale,  January  3, 1893,  these  parents 
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were  included,  then,  upon  the  issuing  of  the  patent,  they  were  the  prop- 
erty of  the  plaintiff,  and  a  written  assignment  was  only  necessary  to 
perfect  the  record  title,  so  that  the  one  question  presented  is  whether  or 
not  the  resolution  of  January  3,  1893,  covered  the  two  patents.  Under 
the  resolution  Weldon  sold  to  the  Dyeing  Machine  Company  all  his 
patents,  applications  for  patents,  inventions  now  made  or  made  in  the 
future.  An  invention  is  not  a  patent,  and  it  is  not  an  application  for  a 
patent.  It  is  a  conception,  an  idea;  it  is  a  newly  discovered  thing, 
something  that  had  not  been  known  before.  In  1893  "inventions  made 
in  the  future"  were  intangible  and  unknown  things,  of  which  there 
could  be  no  assignment  in  specific  form.  It  could  not  be  that  the  reso- 
lution covered  only  patents  and  applications  for  patents,  for  it  specific- 
ally says  that  it  conveys  also  "inventions  now  made  or  made  in  the  fu- 
ture." These  words  must  be  given  a  meaning.  The  correct  meaning 
of  the  resolution  is  had  by  striking  out  the  word  "for"  before  the 
words,  "all  applications  pending."  The  use  of  this  word  indicates  that 
the  drafter  of  the  resolution  had  lost  the  line  of  thought  with  which  he 
started.  The  wording  is  broad.  The  resolution  was  evidently  not  pre- 
pared by  an  attorney  or  by  one  accustomed  to  use  exact  phraseology. 
Considering  the  words  that  were  used,  the  relative  circumstances  of 
the  parties,  and  the  acts  of  the  parties  thereafter,  I  am  unable  to  accept 
the  position  taken  by  the  able  counsel  for  the  defendant.  He  urges 
that  the  meaning  is  disclosed  by  inserting  certain  words  so  that  the 
resolution  would  read,  "all  applications  pending,  inventions  now  made 
or  made  in  the  future  on  pending  applications."  An  application  can- 
not be  made  for  an  undiscovered  invention  or  an  invention  made  in  the 
future.  The  application  is  for  a  patent  and  must  describe  the  inven- 
tion. Were  it  not  for  the  last  clause  in  the  resolution,  its  meaning 
would  be  clear.'  Weldon  was  working  for  the  company  and  was  being 
paid  for  the  time  he  was  using  in  making  his  inventions,  testing  them, 
and  putting  them  out,  and  was  a  large  stockholder  in  the  company.  He 
was  receiving  a  salary  of  $5,000  a  year.  It  would  not  be  a  strange  or 
unusual  contract  to  provide  that  inventions  that  he  should  produce  dur- 
ing the  course  of  his  employment  with  this  company  should  belong  to 
the  company.  The  last  clause  of  the  resolution,  however,  provides  that 
the  $3,000  be  paid  on  "the  completion  of  assignment  papers."  No  sin- 
gle assignment  paper  was  ever  executed  as  a  compliance  with  this  reso- 
lution. The  assignments  that  Weldon  did  make  were  separate  assign- 
ments. The  defendants'  attorney  urges  that  the  parties  intended  that 
the  $3,000  should  not  be  paid  until  those  things  then  purchased  by  the 
company  had  been  assigned ;  he  says  that  the  consideration  would  not 
be  paid  by  a  sane  busines  man  until  he  had  received  that  which  he  had 
purchased.  There  would  be  nothing  unbusinesslike  in  the  transaction 
if  a  man  sold  to  his  employer  the  inventions  he  might"  make  while  in  his 
employ  for  $3,000,  payable  when  the  agreement  was  made.  The  fact  is 
that  the  consideration  in  this  case  was  paid  before  any  assignment  was 
made.  The  payment  was  made  on  the  2d  day  of  February;  the  as- 
signments were  made  on  the  succeeding  21st  day  of  February.  There 
is  nothing  unfair  or  unjust  in  holding,  as  I  do,  that  the  parties  under- 
stood by  this  transaction  that  Weldon  sold  and  the  company  purchased 
for  $3,000  all  inventions  that  he  might  make  while  in  their  employ  in 
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connection  with  machines  they  manufactured  for  sale.  If  they  did  so 
intend,  at  some  time  the  consideration  must  be  paid.  It  is  not  at  all 
necessary  to  conclude  that,  if  the  parties  had  such  intention,  then  the 
consideration  would  not  be  paid  until  Mr.  Wcldon's  death,  or  until  the 
termination  of  his  employment  Mr.  Weldon  did,  at  the  time  the  reso- 
lution was  passed,  have  outstanding  certain  applications  for  patents, 
either  formulated  and  filed  or  about  to  be.  I  think  the  last  clause  of 
the  resolution  should  be  given  no  more  significance  than  that  it  was  in- 
tended to  pay  the  $3,000  to  Mr.  Weldon,  and  that  the  drafter  of  the 
resolution  fixed  the  time  of  payment  upon  the  completion  of  assign- 
ment papers,  and  the  assignment  papers  then  had  in  mind  were  those 
for  applications  of  patents  then  filed  or  about  to  be. 

A  patent  is  issued  for  17  years.  In  1913,  13  years  of  this  period 
had  expired.  Up  to  that  time  there  had  been  no  claim  whatever  that 
the  plaintiff  did  not  own  these  patents.  The  defendants  and  Mr.  Leon- 
ard Weldon  in  his  lifetime  enjoyed  as  stockholders  a  share  in  the  earn- 
ings from  these  patents.  The  patent  which  I  have  principally  consid- 
ered is  essential  to  the  success  of  the  business  in  one  of  its  principal 
machines.  When  this  resolution  was  passed,  it  was  realized  by  Mr. 
Weldon  and  the  other  members  of  the  company  that  the  success  of 
their  business  depended  upon  keeping  up  with  the  times,  making  ma- . 
chines  that  could  be  sold,  and,  if  possible  constantly  bettering  them.  It 
seems  to  me  that  it  would  now  be  unjust  for  the  court  to  hold  that  the 
parties  did  not  intend  that  the  company,  in  which  Mr.  Weldon  was  a 
large  stockholder,  should  own  and  enjoy  the  benefit  of  those  inventions 
which  Mr.  Weldon  made  while  he  was  being  paid  his  salary,  using  the 
time  which  belonged  to  the  company,  using  the  employes  of  the  com- 
pany and  their  time,  using  the  materials  of  the  company,  using  its  shops 
and  its  machines  for  testing  the  inventions,  and  teaching  the  trade 
their  value. 

I  have  examined  all  the  authorities  that  have  been  cited  by  the  par- 
ties. My  conclusion  is  that  the  plaintiff  is  the  owner  of  the  two  said 
patents  and  is  entitled  to  a  written  assignment  of  each. 

Ordered  accordingly. 


(164  App.  Dly.  490) 

LA  MARCA  V.  ATLANTIC  STEVEDORINO  CO.  et  al.     (No.  6186.) 

(Supreme  Court,  Appellate  Division,  First  Department.    December  4,  1914.) 

Masteb  ard  Sebvant  (§  96*) — Injobt  to  Seevan-p— Chakob  or  CJonditions. 

While  stevedores  were  temporarily  away  from  the  lighter  out  of  which 
they  were  discharging  heavy  crates,  the  captain  of  the  lighter  moved  a 
couple  of  them  so  that  they  became  liable  to  fall  over.  On  return  of  the 
stevedores  their  foreman  gave  a  curaory  glance  at  tbe  crates,  but  took  no 
stepR  to  remedy  the  danger.  Held,  that  tbe  employer  of  tbe  stevedore 
was  not  liable  to  one  of  them,  on  whom  a  crate  fell  over,  the  place  hav- 
ing been  safe  when  work  was  started,  and  a  master  not  being  liable 
where  tbe  place  of  work  is  made  temporarily  unsafe  in  the  progress  of 
the  work  by  the  act  of  coservants  or  of  persons  for  whose  acts  the  mas- 
ter is  not  responsible. 

[Ed.  Mote. — For  other  cases,  see  Master  and  Servant,  Ont.  Dig.  §{  157, 
158,  162;   Dec.  Dig.  6  96.*] 

*For  otiier'cuei  «e«  Mme  toplo  ft  t  ndmbeb  in  Deo.  A  Am.  Dlca-'ISOT  to  date.  It  Rep'r  Iad«x«s 
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Appeal  from  Trial  Term,  New  York  County. 

Action  by  John  La  Marca  against  the  Atlantic  Stevedoring  Company 
and  another.  From  a  judgment  against  the  named  defendant,  and  an 
order  denying  a  new  trial,  such  defendant  appeals.  Reversed  and  re- 
manded. 

Argued  before  INGRAHAM,  P.  J.,  and  McLAUGHLIN,  LAUGH- 
LIN,  CLARKE,  and  SCOTT,  JJ. 

John  Vernou  Bouvier,  Jr.,  of  New  York  City  (W.  Montague  Geer, 
Jr.,  of  New  York  City,  on  the  brief),  for  appellant. 

Gustavus  A.  Rogers,  of  New  York  City,  for  respondent. 

SCOTT,  J.  The  action  is  for  damages  for  injuries  received  by  plain- 
tiff while  working  in  appellant's  employ  as  stevedore;  the  fault  attri- 
buted to  appellant  being  that  it  failed  to  furnish  its  servant  with  a 
safe  place  to  work.  At  the  time  of  the  accident  plaintiff  was  one  of  a 
gang  engaged  in  loading  corrugated  steel  plates  from  a  lighter  into  a 
ship.  These  plates  were  packed  in  crates  weighing  about  500  pounds 
each  and  measuring  6  feet  by  2^/2  or  3  feet  and  having  a  thickness  of 
6  inches.  They  stood  on  end  in  double  rows,  one  on  top  of  the  other. 
The  first  thing  the  men  did  w^  to  take  out  some  of  the  crates  in  the 
middle,  so  as  to  make  a  place  to  work  in,  called  in  the  case  a  gangway. 
Then  the  crates  on  either  side  of  this  gangway,  fore  and  aft  from  it, 
were  slightly  slanted,  apparently  to  avoid  the  danger  that  some  of  the 
crates  might  fall  over  upon  the  workmen.  After  the  men  had  worked 
for  an  hour  or  two,  a  shower  of  rain  came  up,  during  which  the  men  de- 
sisted from  work  and  left  the  lighter.  While  the  men  were  away,  some 
one,  identified  by  some  of  the  witnesses  as  the  captain  of  the  lighter, 
a  person  not  in  the  employ  of  appellant,  is  said  to  have  up-ended  two 
of  the  crates,  so  that  they  stood  up  perpendicularly,  and  they  were  in 
this  condition  when  the  men  resumed  work.  After  they  had  been  at 
work  a  little  while  a  crate  fell  down,  striking  plaintiff  and  injuring  him. 
As  the  men  resumed  work,  one  CoUis  or  Kelly,  a  foreman  employed 
by  appellant,  who  stood  on  the  deck  of  the  ship  some  distance  above 
the  lighter,  looked  down  and  observed  the  perpendicular  crates.  He 
apparently  failed  to  recognize  that  they  presented  any  danger,  and 
did  nothing. 

It  is  apparent  that  the  appellant  furnished,  in  the  first  instance,  an 
entirely  safe  place  for  the  men' to  work  in,  and  it  is  equally  clear  that 
neither  the  appellant  nor  any  one  for  whose  action  it  was  responsible 
did  anything  to  render  the  place  unsafe.  So  much  is  not  questioned  by 
plaintiff,  but  it  is  said  that  it  was  negligence  for  the  foreman  not  to 
have  realized  th&t  the  shifting  of  the  two  crates  to  a  perpendicular  posi- 
tion made  that  unsafe  which  had  theretofore  been  safe,  and  not  to  have 
taken  some  steps  to  obviate  the  newly  created  danger,  and  this  negli- 
gence it  is  sought  to  impute  to  appellant,  the  employer. 

This  is  an  attempt  to  hold  the  employer  to  a  much  stricter  measure 
of  responsibility  than  the  law  will  justify.  Apart  from  the  question 
whether  the  foreman  can  justly  be  charged  with  negligence,  because, 
upon  the  cursory — almost  momentary — glance  he  had  of  the  changed 
conditions,  he  did  not  realize  that  a  dangerous  condition  had  arisen,  it 
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is  well  established  that,  when  a  master  has  originally  furnished  a  safe 
place  to  work,  he  is  not  liable  if  the  place  be  temporarily  made  unsafe 
in  the  progress  of  the  work  by  the  act  of  cosfervants,  or  of  persons  for 
whose  actions  the  employer  is  in  nowise  responsible.  Perry  v.  Rogers, 
157  N.  Y.  251,  51  N.  E.  1021 ;  Edgar  v.  Brooklyn  Heights  R.  R.  Co., 
146  App.  Div.  541,  131  N.  Y.  Supp.  286;  Kearney  v.  Hanlien,  149 
App.  Div.  524,  134  N.  Y.  Supp.  9.  The  master  in  such  .a  case  is  not 
supposed  to  watch  for  supervening  conditions  in  the  progress  of  the 
work  in  which  the  workmen  are  engaged.  If  his  measure  of  duty  has 
been  performed  by  sending  them  oif  to  work  under  right  conditions, 
with  an  experienced  foreman  and  competent  workmen)  nothing  further 
was  incumbent  upon  him.  Capasso  v.  Woolfolk,  163  N.  Y.  472,  57 
N.  E.  760.  As  was  said  by  the  Court  of  Appeals  in  Russell  v.  Lehigh 
Valley  R.  R.  Co.,  188  N.  Y.  344,  81  N.  E.  122, 19  L.  R.  A.  (N.  S.)  344: 

"If  the  defendant  set  tbe  men  at  work  under  a  competent  foreman  and  with 
suitable  appliances,  it  had  performed  Its  duty  towards  them,  and  the  execu- 
tion of  the  details  of  the  work  could  properly  be  Intrusted  to  the  judgment  of 
the  foreman.  For  his  negligence,  or  for  his  mistake  In  judgment,  as  to  such, 
it  could  not  be  made  liable  for  Injuiious  results." 

The  responsibility  of  appellant  in  the  case  at  bar  is  certainly  no  great- 
er than  it  would  have  been  if  CoUis,  the  foreman,  had  himself,  in  the 
course  of  the  work,  shifted  the  two  crates  to  a  perpendicular  position, 
and  it  seems  to  be  clear  under  the  authorities  that,  if  he  had  done  so, 
no  liability  would  have  attached  to  appellant. 

Furthermore,  the  verdict  was  directly  contrary  to  the  law  of  the 
case  as  propounded  by  the  court  The  plaintiff's  claim  was  that  the 
crates  had  been  shifted  by  the  captain  of  the  lighter,  who  was  not  the 
servant  of  appellant,  but  of  the  Baltimore  &  Ohio  Railroad  Company, 
a  codefendant  The  court  charged  the  jury  that  if  the  accident  was 
caused  by  the  negligent  act  of  the  captain  of  the  lighter  the  railroad 
company  was  liable,  but  that  if  the  captain  had  not  interfered  with  the 
crates  neither  defendant  was  liable,  yet  the  jury  by  their  verdict  exon- 
erated the  railroad  company,  thus  finding  in  effect  that  its  captain  had 
not  interfered  with  the  cargo,  and  cast  the  appellant  in  damages,  which 
could  only  have  been  done  on  the  theory  that  the  captain  had  so  inter- 
fered. Upon  the  whole  case,  the  evidence  failed  to  establish  the  appel- 
lant's liability,  and  the  complaint  should  have  been  dismissed. 

The  judgment  and  order  appealed  from  should  be  reversed,  and  a 
new  trial  granted,  with  costs  to  appellant  to  abide  the  event. 

INGRAHAM,  P.  J.,  and  McLAUGHLIN  and  CLARKE,  JJ,  con- 
cur.   LAUGHLIN,  J.,  concurs  on  last  ground. 
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SATiOMON  T.  NEW  YORK  CENT.  &  H.  R.  R.  CO.     (No.  6465.) 
(Supreme  Court,  Appellate  DlTlsion,  First  Department    December  4,  1914.) 

1.  Cabbiers  (I  2.53*) — TicKEia — Conditions. 

A  condition  in  railroad  tickets,  limiting  their  use  to  the  original  pur- 
chaser and  making  them  void  in  the  hands  of  any  one  else,  is  valid. 

[Ed.  Note.— For  other  cases,  see  Carriers,  Cent.  Dig.  3§  1011,  1012,  1013, 
1016-1018 ;  Dec.  Dig.  {  253.*] 

2.  Carrtebs  (§  261*) — Cabriaoe  of  Pabbenoebs — ^Refund  of  Passage  Monet. 

A  railroad  company,  having  sold  a  ticket,  may  treat  the  purchase  price 
as  having  been  irrevocably  paid,  so  long  as  it  stands  ready  to  furnish  the 
transportation,  and  in  the  absence  of  statute  may  decline  to  refund  it  la 
case  the  ticket  be  not  used. 

[Ed.  Note. — For  other  cases,  see  Carriers,  Cent.  Dig.  {  1034 ;  Dec.  Dig. 
I  261.*] 

8.  Cabbiebs  (5  261*) — Cabbiaoe  of  Passenoebs — Tickets — Refpnd  of  Pub- 
CRASE  Price. 

Penal  Law  (Consol.  Laws,  c.  40)  §  1562,  regulating  the  redemption  of 
railroad  tickets,  limits  the  right  to  persons  who  shall  have  purchased  the 
ticket  from  an  authorized  agent  of  a  railroad  company.  Personal  Prop- 
erty Law  (Consol.  Laws,  c.  41)  {  41,  providing  that  any  claim  or  demand 
may  be  transferred,  also  declares  that  it  does  not  apply  where  the 
rights  or  Uabilitiea  of  a  party  to  a  claim  which  is  transferred  are  rega- 
lated  by  special  provision  of  law.  Independent  of  statute,  railroad  cum- 
panles  are  not  bound  to  redeem  unused  tickets.  Held,  that  the  redemp- 
tion of  tickets  was  regulated,  by  special  provision  of  law,  the  Penal  Law 
recognizing  the  right  of  a  railroad  company  to  issue  a  nontransferable 
ticket,  limited  to  the  use  of  the  original  purchaser,  and  hence  an  assignee 
of  such  a  ticket  may  not  require  the  railroad  company  to  redeem  it. 

[Ed.  Note. — For  other  cases,  see  Carriers,  CJent.  Dig.  %  1034 ;  Dec.  Dig. 
8  261.*] 

Submission  of  controversy  between  Walter  J.  Salomon  and  the  New 
York  Central  &  Hudson  River  Railroad  Company.  Judgment  for 
defendant. 

In  November,  1909,  Dr.  Joslen,  of  San  Francisco,  arranged  with  Dr.  Talcott, 
Of  New  York,  to  accept  a  position  with  the  former  in  California;  Joslen 
agreeing  to  furnish  transportation  for  Talcott  and  his  wife  from  New  York 
to  San  Francisco,  and  to  pay  othef  necessary  traveling  expenses.  To  ef- 
fectuate this  arrangement,  on  November  2d  Joslen  deposited  with  Thomas 
Cook  &  Sons,  defendant's  agents  in  San  Francisco,  $350 ;  the  latter  agreeing 
to  deliver  to  Talcott  in  New  York  City  two  railroad  tickets,  of  Oie  value  of 
$159.50,  for  the  transportation  of  Talcott  and  his  wife  to  San  Francisco,  and 
to  pay  the  remainder  to  Talcott  in  cash.  Pursuant  to  this  agreement,  Cook 
&  Sons,  on  November  26,  1909,  delivered  to  Talcott  the  two  tickets  herein- 
after referred  to,  the  purchase  price  of  which  was  $159.50,  and  paid  to  Tal- 
cott $190.50  in  cash.  The  foregoing  facts  were  unknown  to  the  plaintiff  un- 
til about  December  20,  1909.  These  tickets  are  identical  In  form.  Each  is 
headed  with  the  following  legend:  "Caution.  The  original  purchaser  of  this 
ticket  having  agreed  that  it  is  nontransferable,  all  persons  are  hereby  noti- 
fied that  any  one  attempting  to  use  this  ticket  by  Imitating  the  signature  of 
the  original  purchaser  will  render  himself  or  herself  liable  to  prosecution  for 
forgery."  In  the  body  of  each  ticket  is  the  statement  that  it  is  '"good 
•  •  •  for  passage,  subject  to  the  following  contract:  In  consideration  of 
the  reduced  fare  at  which  this  ticket  is  sold,  I,  the  undersigned,  agree  to  and 
with  the  several  companies  over  whose  lines  this  ticket  entitles  me  to  be  car- 
ried, as  follows,  to  wit:  •  •  •  (5)  That  this  ticket  is  not  transferable, 
and  I,  the  original  purchaser,  whose  signature  is  hereon,  will  sign  my  name 

•For  other  cases  see  same  topic  &  !  kdubsb  in  Dec.  A  Am.  Digs.  1907  to  date,  &  Rep'r  Indezea 
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and  otherwise  identiff  myself  as  sncb,  whenever  called  upon  to  do  bo  by  any 
conductor,  ticket  collector,  or  agent  of.  the  line  or  lines  over  which  this  ticket 
reads;  If  presented  by  any  other  person  than  myself  (the  original  purchaser), 
all  title  and  right  in  or  to  this  ticket  Is  hereby  waived,  and  the  conductor  or 
ticket  collector  to  whom  presented  may  take  it  np  and  collect  fare."  Other 
features  of  the  contract  liefer  to  certain  conditions  attaching  to  the  ticket  if 
punched  as  "limited" ;  but,  as  printed  in  the  record,  no  such  punch  appears 
to  have  been  made,  nor  is  the  question  of  the  limited  or  unlimited  nature  of 
the  ticket  important.  Indorsed  on  the  back  of  each  ticket  is  the  following: 
"This  ticket  good  only  on  train  No.  6  leaving  New  York  9:40  A.  M.  11/25, 

1909,  and  on  L.  S.  &  M.  So.  K.  R.  Train  No.  — leaving  Buffalo  ll/«5. 1909." 

Talcott  signed  his  name  to  each  ticket  on  or  about  November  25,  1909.  In- 
stead of  using  the  tickets,  Talcott  on  or  about  December  1,  1909,  pledged  them 
to  plaintiff  for  a  loan,  which  was  to  be  repaid  on  or  about  December  15,  1909, 
and  upon  the  further  agreement  with  plaintiff  that,  If  he  failed  to  repay, 
plaintiff  should  have  the  right  to  redeem  the  tickets  and  apply  the  proceeds 
to  the  payment  of  his  loan.  Talcott  defaulted  on  his  loan,  and  on  or  about 
December  19,  1909,  plaintiff  offered  the  tickets  to  defendant  for  redemption, 
which  defendant  refused. 

Argued  before  INGRAHAM,  P.  T.,  and  McLAUGHLIN. 
CLARKE,  DOWLING,  and  HOTCHKISS,  JJ. 

Walter  H.  Bond,  of  New  York  City,  for  plaintiff. 
William  Mann,  of  New  York  City,  for  defendant. 

HOTCHKISS,  T.  [1,2]  The  controversy  submitted  is  whether, 
on  the  foregoing  tacts,  plaintiff  is  entitled  to  judgment  for  the  pur- 
chase price  of  the  tickets.  I  think  not.  Aside  from  the  conditions  of 
the  tickets,  that  they  were  not  transferable  and  were  limited  to  the 
personal  use  of  the  original  purchaser,  whose  name  was  subscribed 
thereto,  which  conditions  have  been  held  to  be  valid  (People  ex  rel. 
Fleischman  v.  Caldwell,  64  App.  Div.  46,  71  N.  Y.  Supp.  654,  affirmed 
168  N.  Y.  671,  61  N.  E.  1132;  Bitterman  v.  Louisville  &  Nashville 
R.  R.  Co..  207  U.  S.  205,  28  Sup.  Ct.  91,  52  L.  Ed.  171,  12  Ann.  Cas. 
693),  I  think  it  clear  tliat  no  court  has  power  to  change  the  contract 
of  the  parties,  or  without  fault  on  defendant's  part  to  say  that  the 
original  purchaser  of  the  ticket  or  any  subsequent  holder  thereof  may 
refuse  to  avail  himself  of  the  right  to  the  transportation  evidenced 
thereby  and  demand  that  defendant  redeem  the  ticket.  The  railroad's 
agreement  was  to  furnish  transportation,  which  agreement  could  not 
by  the  mere  election  of  the  ticket  holder  be  turned  into  an  obligation 
to  pay  back  the  price  of  the  tickets  on  demand.  Trezona  v.  Chicago 
Great  Western  Ry.  Co.,  107  Iowa,  22,  77  N.  W.  486,  43  L.  R.  A..  136. 
When  a  railroad  has  sold  a  ticket,  it  has,  in  the  absence  of  a  statute, 
the  right  to  treat  the  purchase  price  as  having  been  irrevocably  paid 
to  it  for  its  own  uses,  and,  so  long  as  it  stands  ready  to  perform  its 
contract,  it  cannot  at  common  law  be  deprived  of  the  consideration 
money. 

[3]  Section  41  of  the  Personal  Property  Law  has  no  application. 
This  section  reads: 

"1 — ^Any  claim  or  demand  can  be  transferred,  except  In  one  of  the  follow- 
ing eases:  •  •  •  (3)  •  •  •  This  section  does  not  apply,  where  the 
rights  or  liabilities  of  a  party  to  a  claim  or  demand,  which  is  transferred, 
are  regulated  by  special  provision  of  law." 
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The  "claim"  in  this  instance  is  the  claim  for  redemption,  and  at 
common  law  such  a  claim  is  unfounded.  Furthermore,  as  I  shall  pro- 
ceed to  show,  whatever  right  of  redemption  there  is  vests  upon  a  stat- 
ute which  does  not  apply  to  this  plaintiff.  On  this  point,  the  words  of 
the  court  in  Blake  v.  Griswold,  104  N.  Y.  613,  617,  11  N.  E.  137,  138, 
are  apposite.  Applying  the  provisions  of  the  Code  of  Civil  Procedure 
from  which  section  41  of  the  Personal  Property  Law  was  taken,  the 
court  said: 

"The  'rights  and' liabilities'  of  parties  nnder  the  penal  provlslonB  of  the 
Manufacturing  Act  are  not  only  'regulated*  by  special  provisions  of  law,  but 
are  wholly  created  by  such  special  provisions,  and  have  no  existence  outside 
of  the  exceptional  and  peculiar  authority  and  regulation  of  the  statute.  So 
that  in  the  present  case,  as  also  In  Brackett  v.  Griswold  [103  N.  Y.  42b,  9 
N.  E.  438],  the  right  of  transfer  given  by  the  Code  does  not  under  the  same 
Code  give  a  right  of  enforcement  to  the  transferee,  but  leaves  the  question  of 
that  right  to  the  existing  law." 

The  statute  regulating  the  redemption  of  railroad  tickets  is  section 
1562  of  the  Penal  Law.  The  operation  of  this  section  is  expressly  lim- 
ited to  persons  "who  shall  have  purchased  a  passage  ticket  from  an 
authorized  agent  of  a  railroad  company."  It  is  a  notorious  fact  that, 
for  their  own  special  and  peculiar  purposes,  many  railroads  have  for 
years  past  issued  nontransferable  tickets  limited  to  the  use  of  the  orig- 
inal purchaser,  and  to  make  certain  that  the  ticket  should  be  recognized 
as  a  contract,  and  not  as  a  mere  token,  they  have  printed  upon  the  tick- 
ets provisions  in  the  form  of  contract,  and  have  required  the  purchas- 
er to  sign  the  ticket  as  evidence  of  his  acceptance  of  the  ticket  as  a  con- 
tract, and  not  as  a  token,  as  was  done  in  this  instance.  To  my  mind 
it  is  clear  that  the  Penal  Law  intended  to  preserve  and  respect  this  r^- 
ulation,  which  the  courts  have  held  to  be  reasonable,  and  to  restrict 
the  right  of  redemption  to  the  original  purchaser,  and  did  not  intend 
to  recognize  the  right,  at  least  in  the  case  of  a  nontransferable  ticket, 
of  any  transferee  to  have  the  ticket  redeemed,  and  thus  force  upon  the 
railroad  recognition  of  a  right  expressly  denied  by  the  ticket — contract. 

It  follows  that  there  should  be  a  judgment  for  the  defendant,  with 
costs.    All  concur. 


(164  App.  Div.  737) 

GARRISON  v.  SUN  PRINTING  &  PUBLISHING  ASS'N.     (No.  6450.) 

(Supreme  Court,  Appellate  Divlalon,  Bint  Department.    Deconbw  4,  1814.) 

I   New  Tbial  (§  72*) — Setting  Aside  Vebdiot. 

A  verdict  ought  not  to  be  set  aside,  except  for  good  and  substantial 
reasons,  and  will  not  be  disturbed,  as  against  the  w^ght  of  evidence,  un> 
less  the  court  can  see  that  the  Jury,  In  reaching  Its  conclusion,  failed  to 
give  effect  to  all  of  the  evidence,  or  was  Influenced  by  something  outside 
of  it. 

[Ed.  Note.— For  other  cases,  see  New  Trial,  Cent  Dig.  {{  146-14S ;  Dec. 
Dig.  i  72.»] 
2.  New  Tbial  (S  75*) — ^Inadequate  Damages — Libel. 

In  an  action  for  libel,  charging  that  plaintiff,  a  married  woman,  had 
disappeared  simultaneously  with  a  certain  forger,  had  been  deserted,  for- 
given, and  bad  returned  home,  but  disappeared  again,  and  was  heard 

•For  oUier  casea  see  uune  topic  A  !  ndubbb  In  Dee.  A  Am.  Digs.  1907  to  date,  A  Kep'r  Indexes 
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from  as  belbg  wltb  him,  where  It  appeared  that  a  woman  of  the  same 
sarname  living  at  t^e  street  number  stated,  which  was  not  plaintiff's 
number,  had  eloped  with  the  forger,  a  verdict  of  flOO  could  not  be  set 
aMde  as  inadequate;  damages  in  such  case  being  peculiarly  within  the 
dlBcrettcm  of  the  Jury. 

[Ed.  Note. — Tor  other  cases,  see  New  Trial,  Cent.  Dig.  (|  161,  162 ;  Dec. 
Dig.  ^  76.*] 

8.  TbiaIi  (1 109*) — ABormiCT  or  Oottnbel — Facts  Iktcnded  to  bk  Pboted. 
Counsel  for  def«idant  was  acting  within  his  rights  when  he  stated  what 
he  expected  and  intended  to  prove. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent.  Dig.  §§  91,  270,  367,  388, 
385;  Dec.  Dig.  J  109.*] 

4.  Tbial  (i  133*) — ^Aboument  of  Counssl — Inbtbuotion. 

Such  argument,  if  objectionable,  as  stating  an  intention  to  prove  certain 
facts,  which  were  not  proved,  was  cured  by  an  Instruction  that  the  Jury 
were  not  to  be  led  astray  by  what  counsel  said,  but  were  to  get  the  facts 
from  the  evidence. 

[Ed.  Not& — ^For  other  cases,  see  Trial,  Cent  Dig.  f  816;  Dec.  Dig.  | 
133.*] 

6k  AfPEAL  ARn  Bbbob  (8  977*) — ^Nbw  Tbiai/— DisoBEriOR — Review. 

Where  the  Issues  in  an  action  for  libel  were  fully  tried  and  fairly  sub- 
mitted to  the  Jury  in  a  trial  lasting  four  days,  and  where  the  record  on 
appeal  consisted  of  237  printed  pages,  the  discretion  of  the  trial  court  in 
setting  aside  a  verdict  is  the  discretion  of  the  Supreme  Court,  and  can- 
not be  sanctioned  upon  review,  unless  there  la  something  to  indicate  at 
least  a  basis  for  it. 

[Ed.  Note. — For  other  cases,  see  Appeal  and  Error,  Cent  Dig.  jj  88«0- 
3865;   Dec.  Dig.  §977.*] 

Appeal  from  Trial  Term,  New  York  County) 

Action  by  Rose  G.  Garrison  against  the  Sun  Printing  &  Publishing 
Association.  From  an  order  setting  aside  a  verdict  and  granting  a  new 
trial,  defendant  appeals.    Reversed,  and  verdict  reinstated. 

Argued  before  INGRAHAM,  P.  J.,  and  McLAUGHLIN, 
CLARKE,     DOWUNG,     and    HOTCHKISS,    JJ. 

Herbert  C.  Smyth,  of  New  York  CSty,  for  appellant. 
Herbert  H.  Gibbs,  of  New  York  City,  for  respondent 

McLAUGHLIN,  J.  This  action  was  brought  to  recover  damages 
for  a  libel  published  in  defendant's  newspaper  on  the  22d  of  Novem- 
ber, 1908.  The  libel  was  contained  in  an  article  reporting  the  capture 
in  Seattle,  Wash.,  of  one  Elliot  A.  Archer,  a  forger,  who  had  disap- 
peared from  Newark,  N.  J.,  in  1902.    It  was  stated  in  the  article  that : 

"At  the  time  of  Archer's  disappearance  Mrs.  George  E.  Garrison  of  426 
Summer  avenue  also  disappeared.  Later  she  wrote  to  her  husband  from 
Denver  that  she  had  been  deserted  and  begged  forgiveness.  Garrison  sent 
her  money  and  she  returned  to  the  East.  She  disappeared  a  second  time  and 
later  was  beard  from  as  b^ng  with  Archer  on  the  Pacific  Coast."' 

Mrs.  George  E.  Garrison  lived  at  436,  and  not  at  426,  Summer  ave- 
nue. Mrs.  E.  G.  Garrison  did  live  at  426,  and  she  did  elope  with  Arch- 
er, at  the  time  stated  in  the  article.  At  the  conclusion  of  the  trial  the 
court  left  it  to  the  jury  to  determine  whether  the  article  complained  of 
was  published  of  or  concerning  the  plaintiff,  and,  if  so,  the  amount  of 

•For  other  casaa  see  utme  topic  A  {  numbeb  in  Dec.  &  Am.  Digs.  1907  to  date,  &  Rep'r  Indexea 
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damages  to  which  she  was  entitled.    She  had  a  verdict  for  $100,  which 
the  court  set  aside,  and  granted  a  new  trial,  and  defendant  appeals. 

The  verdict  was  set  aside,  as  appears  from  the  memorandum  of  the 
learned  justice,  because  defendant's  counsel,  during  the  course  of  the 
trial,  stated,  in  the  presence  of  the  jury,  that  he  intended  to  prove  cer- 
tain facts,  which  were  not  proved,  and  by  reason  thereof  the  plaintiff's 
case  may  have  been  prejudiced.  The  order,  however,  setting  aside  the 
verdict  and  granting  a  new  trial,  states  that  it  is  upon  the  excepticms 
taken  by  the  plaintiff,  and  because  the  verdict  is  for  insufficient  dam- 
ages, "and  as  a  matter  of  judicial  discretion." 

[1,  2]  A  verdict  ought  not  to  be  set  aside,  except  for  good  and  sub-  • 
stantial  reasons.  The  record,  as  I  read  it,  does  not  disclose  any  excep- 
tions taken  by  the  plaintiff  which  would  justify  setting  aside  the  ver- 
dict. Nor  do  I  think,  under  all  the  circumstances  omnected  with  the 
publication,  that  the  damages  can  be  said  to  be  insufficient.  The 
amount  of  damages  to  which  a  plaintiff  is  entitled  for  the  publication 
of  a  libel  is  peculiarly  within  the  discretion  of  the  jury.  Holmes  v. 
Jones,  147  N.  Y.  59,  41  N.  E.  409,  49  Am.  St.  Rep.  646;  Mattice  v. 
Wilcox,  147  N.  Y.  624,  42  N.  E.  270;  Crane  v.  Bennett,  177  N.  Y.  106, 
69  N.  E.  274,  101  Am.  St.  Rep.  722.  And  a  verdict  will  not  be  disturb- 
ed, as  being  against  the  weight  of  evidence,  unless  the  court  can  see 
that  the  jury,  in  reaching  its  conclusion,  failed  to  give  effect  to  all  of 
the  evidence,  or  was  influenced  by  something  outside  of  it.  There  is 
nothing  here  to  indicate  that  such  was  the  case. 

[3, 4]  Nor  was  the  court  justified  in  setting  aside  the  verdict  for 
the  reasons  stated  in  his  memorandum.  Counsel  for  defendant  was 
acting  within  his  rights  when  he  stated  what  he  expected  and  intended 
to  prove.  The  colloquy  which  then  ensued  between  court  and  counsel 
for  the  respective  parties  could  not  have  influenced  the  jury.  That  it 
was  not  considered  of  any  importance  is  evidenced  by  the  fact  that 
plaintiff's  counsel  made  no  objection  to  it;  on  the  contrary,  joined  in 
the  discussion.  And  if  the  statements  made  could  by  any  possibility  be 
considered  objectionable,  the  effect  upon  the  jury  was  removed  by  the 
instruction  of  the  court  immediately  following  the  discussion,  when 
he  stated  they  were  not  to  be  led  astray  by  what  counsel  said,  but  were 
to  get  the  facts  from  the  evidence. 

[6]  The  issues  in  the  case  were  fully  tried  and  fairly  submitted  to 
the  jury.  The  trial  lasted  four  days;  and  the  record  on  appeal  consists 
of  237  printed  pages.  Under  such  circumstances,  a  verdict  ought  not 
to  be  set  aside,  unless  there  be  good  and  sufficient  reason  therefor.  The 
discretion  of  the  trial  court  in  setting  aside  a  verdict  is  the  discretion 
of  the  Supreme  Court,  and  its  exercise  cannot  be  sanctioned,  when 
brought  under  review  on  appeal,  unless  there  is  something  to  indicate 
at  least  a  basis  for  it.  Maier  v.  Duffin,  134  App.  Div.  594,  119  N.  Y. 
Supp.  427.  "  , 

I  am  of  the  opinion  that  the  verdict  ought  not  to  have  been  set  aside, 
and  that  the  order  appealed  from  should  therefore  be  reversed,  and 
the  verdict  reinstated,  with  costs.    All  concur. 
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RUMSEX  T.  SULLIVAN  et  al.    (No.  269/68.) 

(Supreme  Court,  Appellate  Division,  Fourth  Department.    November  11, 1914.) 

1.  DowxB  (j  86*) — ^PBOTEcxrow  or  Inchoate  Hioht — Bnjoimino  Wastk. 

A  wife  who  did. not  Join  in  lier  husband's  conveyance  of  land  could  not, 
during  his  lifetime,  enjoin  his  grantee  from  drlUlug  for  oil  or  gas  on  the 
land  and  removing  or  gelling  any  oil  produced,  since  she  cannot  Inter- 
fere witti  her  ht^^band's  occupancy  and  use  of  the  land,  and  whatever 
right  and  title  he  has  he  may  convey  to  another,  as  her  right  of  dower  is 
always  inchoate  and  subject  to  the  changes,  Improvements,  dilapidation, 
or  depreciation  occurring  during  his  lifetime,  especially  as  no  wells  were 
dug  or  opened  prior  to  the  conveyance,  and  her  tight,  in  case  she  sur- 
vives the  husband,  to  operate  the  wells  was  therefore  acquired  by  reason 
of  tlie  grantee's  act  in  opening  them. 

[Ed.  Note. — For  other  cases,  see  Dower,  Cent  Dig.  f |  85,  86 ;  Dec.  Dig. 
i  S5.«] 

2.  Dower  (J  1*) — Natube  of  IIioht  of  Dower. 

While  the  original  object  in  allowing  dower  was  to  furnish  means  and 
sustenance  for  the  wife  and  for  the  nurture  and  education  of  the  chil- 
dren after  the  death  of  the  husband,  It  is  now  regarded  as  existing,  not 
only  for  such  reasons,  but  for  reasons  of  public  policy,  and  is  recognized 
as  a  positive  and  definite  institution. 

[Ed.  Note. — For  other  cases,  see  Dowor,  Cent  Dig.  U  1,  2,  8;  Dec. 
Dig.  I  1.*] 

3.  DOWKR   (§  S*) IirCHOATE  RiORT  OF  DOWER MODIFICATION   BY   STATUTE. 

Dower  does  not  result  from  any  contractual  relation  between  husband 
and  wife,  express  or  implied,  and  the  Legislature  may  alter,  abolish,  or 
diminish  such  right  while  it  still  remains  Inchoate. 

[Ed.  Note.— For  other  cases,  see  Dower,  Cent  Dig.  ${  6,  7,  93;  Dec. 
Dig.  t  3.«] 

4.  DowEB  (i  6%,  New,  vol.  19  Key-No.  Series) — Requisites — Marbiaoe — 

Seisin  and  Death  of  Husband. 

The  requisites  of  dower  are  a  valid  marriage,  the  seisin  of  the  husband, 
and  his  death. 

[Ed.  Note. — ^For  other  definitions,  see  Words  and  Phrases,  First  and 
Seixtnd  Series,  Dower.] 

5.  DowEB  (I  114*)-^RiQHTS  OF  Tenant  in  Dower — Minkrai,  ob  Oil  Lands. 

A  widow  may  operate  and  work  such  mines  or  oil  and  gas  wells  opened 
during  the  lifetime  of  her  husband  as  are  situated  upon  that  portion  of 
the  premises  admeasured  to  her  as  her  dower,  and  may  oi>en  new  shafts 
for  working  an  old  vein,  or  sink  shafts  into  a  new  seam  or  vein  underly- 
ing the  first,  and  take  minerals  or  oils  therefrom  to  any  extent,  even  to 
the  exhaustion  of  the  mines  or  wells,  but  may  not  open  new  mines  or 
wells. 

[Ed.  Note. — For  other  cases,  see  Dower,  Cent  Dig.  f §  367-373,  376,  377 ; 
Dec.  Dig.  S  114.*] 

ft.  DowEB  (§  29*) — ^"Inchoate  Doweb  Right" — Natube  of  Inchoate  Inteb- 

EST. 

An  "inchoate  dower  right"  is  not  an  estate  nor  an  interest  in  real  es- 
tate, but  is  merely  a  substantial  right,  possessing  many  of  the  incidents 
of  property  which  may,  in  certain  cases,  be  protected  by  the  court 

[Ed.  Note. — For  other  cases,  see  Dower,  Cent  Dig.  {  81 ;  Dea  Dig.  { 
29.* 

For  other  definitions,  see  Woi-ds  and  Phrases.  First  and  Second  Series, 
Inchoate  Right  of  Dower.] 
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7.  Mines  and  Minerals  (J  47*) — Oil/ — Ownership. 

Oil  in  the  earth  belongs  to  the  owner  of  the  soil. 
[Ed.  Note. — For  other  cases,  see  Mines  and  Minerals,  Cent.  Dig.  {  133 : 
Dec.  Dig.  g  47.*] 

8.  Mines  and  Minerals  (S  47*) — On/ — Riorts  or  Adjoinhtg  Landowners. 

An  owner  of  land  may  pnmp,  use,  and  sell  oU,  though  bis  wells  are  so 
located  as  to  lessen  the  flow  of  bis  neighbor's  wells  dug  prior  to  his. 

[Ed.  Note. — For  other  cases,  see  Mines  and  Minerals,  Gent.  Dig.  (  133; 
Dec.  Dig.  f  47.»] 

Kruse,  P.  J.,  dissenting. 

Ajipeal  from  Trial  Term,  Cattaraugus  County, 

Action  by  Kate  Rumsey  against  Darris  Sullivan  and  another.  From 
a  judgment  for  defendants,  plaintiff  appeals.  On  reargument.  For- 
mer decision  adhered  to,  and  judgment  affirmed. 

For  former  decision,  see  148  N.  Y.  Supp.  1142.  See,  also,  149  N.  Y. 
Supp.  1108. 

Argued  before  KRUSE,  P.  J.,  and  LAMBERT,  ROBSON,  and 
FOOTE,  JJ. 

Jewell  &  Waring,  of  Olean,  for  appellant. 
Nevins  &  Black,  of  Salamanca,  for  respondents. 

LAMBERT,  J.  [1]  The  plaintiflf  is  the  wife  of  one  Homer  Rum- 
sey who  on  or  about  September  13,  1902,  conveyed  the  premises  de- 
scribed in  the  complaint  to  the  defendant,  Darris  Sullivan.  At  the 
time  of  the  conveyance  Rumsey  was  the  owner  of  the  tract,  and  the 
plaintiff,  who  was  then  his  wife,  did  not  sign  the  deed.  Alfter  such 
conveyance  the  defendants  drilled  and  are  now  drilling  wells  for  oil 
and  gas,  and  it  is  alleged  in  the  complaint  that  the  principal  value  of 
the  premises  is  dependent  upon  the  right  to  produce  oil  and  gas 
thereon. 

This  action  is  brought  to  permanently  enjoin  the  defendants  from 
drilling  for  oil  or  gas  on  the  land,  and  from  removing  or  selling  any 
produced  thereon. 

The  action  is  an  unusual  one,  and  there  is  no  case  in  this  state  which 
is  directly  in  point. 

The  plaintiff  claims  that  the  operations  of  the  defendants  consti- 
tute waste,  and  that  her  inchoate  right  of  dower  is  entitled  to  be  pro. 
tected  by  enjoining  such  waste. 

A  widow's  right  of  dower  in  the  lands  of  her  husband  has  always 
been  held  sacred.  "Favorabilia  in  lege  sunt,  vita,*ficus  dos  libertas"  is 
a  maxim  cited  by  the  most  ancient  text-writers. 

[2]  The  original  object  in  allowing  dower  was  to  furnish  means  and 
sustenance  for  the  wife  and  for  the  nurture  and  education  of  the  chil- 
dren after  the  death  of  the  husband.    Wait  v.  Wait,  4  Barb.  192. 

So  important  is  the  object  to  society  at  large  that  the  court's  have 
extended  to  it  the  same  degree  of  protection  as  to  liberty  and  life,  and 
dower  is  now  held  to  exist,  not  only  for  the  reasons  aforesaid,  but  for 
reasons  of  public  policy,  and  is  recognized  as  a  positive  and  definite 
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institution  of  the  state.  Lawrence  v.  Miller,  2  N.  Y.  245 ;  Moore  v. 
New  York,  8  N.  Y.  1 10,  59  Am.  Dec.  473. 

[3]  Dower  does  not  result  from  any  contractual  relation  between 
husband  and  wife,  either  express  or  implied,  and  the  Legislature  has 
the  power  to  alter,  abolish,  or  diminish  such  right  while  it  still  remains 
inchoate.  Moore  v.  New  York,  8  N,  Y.  110,  59  Am.  Dec.  473;  14 
Cyc.  887. 

[4,5]  There  are  three  requisites  of  dower:  A  valid  marriage; 
seisin  of  the  husband,  and  his  death.  Upon  the  death  of  her  husband 
the  plaintiff,  if  she  survives,  will  be  entitled  to  the  life  use  of  one-third 
of  the  premises  in  question,  and  as  an  incident  thereto  may  operate 
and  work  such  of  the  oil  and  gas  wells  opened  during  the  lifetime  of 
her  husband  as  mav  be  situate  upon  that  portion  of  the  premises  ad- 
measured to  her.  iThe  complaint  does  not  allege  that  any  wells  were 
dug  or  opened  before  the  conveyance  to  the  defendant,  Darris  Sulli- 
van, by  plaintiff's  husband.  The  plaintiff,  therefore,  even  if  she  sur- 
vived her  husband,  could  never  have  taken  oil  or  gas  from  the  prem- 
ises unless  wells  were  dug  and  opened  during  the  lifetime  of  the  hus- 
band by  the  said  defendant  or  her  grantees. 

The  rule  is  well  stated  as  follows  in  Coates  v.  Cheever,  1  Cow.  460 : 

"There  is  no  donbt  that,  as  to  mines  in  general,  including  beds  of  Iron  ore, 
If  they  are  unopened  at  the  time  of  the  owner's  death,  hia  widow  must  take 
her  dower  in  other  land  merely.  The  newly  opening  a  mine  is  waste,  and  the 
widow,  having  only  an  estate  for  life,  can  legally  do  no  act  which  injures  the 
Inheritance.  All  the  cases  agree  in  this.  But  it  is  equally  clear  that  if,  dur- 
ing the  husband's  lifetime,  mines  are  opened,  dower  in  them  la  properly  as- 
signable." 

The  above  case  was  decided  in  1823,  and  the  rule  then  laid  down  has 
been  followed  in  nearly  all  of  the  states,  not  only  in  respect  to  mines 
of  ore,  but  also  to  wells  of  oil  and  gas.  Billings  v.  Taylor,  10  Pick. 
(Mass.)  460,  20  Am.  Dec.  533 ;  Swayne  et  al.  v.  Lone  Acre  Oil  Co. 
(April  27,  1905),  98  Tex.  597,  86  S.  W.  740,  69  L.  R.  A.  986,  8  Ann. 
Cas.  1117;  Stoughton  v.  Leigh,  1  Taunt.  402;  Higgins  Oil,  etc.,  Co. 
v.  Snow,  113  Fed.  433,  51  C.  C.  A.  267. 

In  Swayne  v.  Lone  Acre  Oil  Co.  (above),  the  learned  court  says : 

"It  Is  too  well  settled  to  require  a  citation  of  authority,  that  while  it  is  not 
waste  for  a  tenant  by  the  curtesy  or  a  tenant  in  dower  to  work  an  open  mine, 
it  is  waste  to  open  a  new  mine.  In  other  words,  the  tenant  of  a  life  estate 
punishable  for  waste  has  no  right  to  remove  the  minerals,  when  the  land  had 
not  been  devoted  to  mining  purposes  before  the  creation  of  his  estate.  Oil 
before  its  extraction  is  a  mineral  and  is  a  part  of  the  land,  and.  In  so  far  as 
the  question  under  discussion  is  concerned,  is  to  be  considered  like  Iron,  coal, 
lead,  or  other  solid  mineral  substance." 

It  is  therefore  clear  that  a  widow  may  work  mines,  oil  or  gas  wells 
situate  upon  that  portion  of  the  premises  admeastired  to  her.  She  may 
also  open  new  shafts  for  working  an  old  vein,  may  sink  shafts  into  a 
new  seam  or  vein  which  underlies  the  first,  and  take  minerals  or  oil 
therefrom  to  any  extent,  even  to  the  exhaustion  of  the  mines  or  wells 
but  may  open  no  new  ones.  Bond  v.  Godsey,  99  Va.  564,  39  S.  E. 
216;  Richmond  Natural  Gas  Co.  v.  Davenport,  37  Ind.  App.  25,  76 
N.  E.  525;  Westmoreland  Coal  Co.'s  Appeal,  85  Pa.  344;  Lenfers 
ISON.Y.S.— 19 
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V.  Henke,  73  111.  405,  24  Am.  Rep.  263 ;  Coates  v.  Cheever,  1  Cow. 
460;  Billings  v.  Taylor,  10  Pick.  (Mass.)  460,  20  Am.  Dec.  533. 

[6]  While  the  rights  of  a  widow  are  well  settled,  I  find  no  case  in 
which  a  court  of  equity  has  restrained  acts  similar  to  those  complained 
of  at  the  instance  of  a  wife  having  only  an  inchoate  right  of  dower  in 
the  premises.  An  inchoate  dower  right  is  not  an  estate,  nor  is  it  an 
interest  in  real  estate.  14  Cyc.  925 ;  Moore  v.  New  York,  8  N.  Y. 
110,  59  Am.  Dec.  473. 

It  is  merely  a  substantial  right,  possessing  many  of  the  incidents  of 
property,  which  may,  in  certain  cases,  be  protected  by  the  court.  Simar 
V.  Canaday,  53  N.  Y.  298,  13  Am.  Rep.  523. 

It  has  been  held  that  the  court  will  protect  a  wife  when  she  has  been 
induced  by  fraud  to  release  her  inchoate  right  of  dower.  And  in  cer- 
tain cases  of  judicial  sales  the  court  determines  the  value  of  such 
right  by  accepted  standards,  and  either  sets  aside  a  sum  for  the  use 
of  the  wife  or  decrees  a  payment  in  gross  in  lieu  thereof. 

But  I  am  unable  to  find  any  case  in  which  waste  has  been  enjoined, 
during  the  lifetime  of  the  husband,  upon  the  suit  of  the  wife.  As  her 
right  of  dower  in  the  lands  of  her  husband  depends  upon  her  survival, 
she  cannot  interfere  with  her  husband's  occupancy  and  use  thereof. 
Her  right  is  always  inchoate  and  subject  to  the  changes,  improvements, 
dilapi<ktion,  or  depreciation  which  may  occur  during  his  lifetime.  Any 
other  rule  would  occasion  great  confusion  and  much  uncertainty  as  to 
what  a  man  may  or  may  not  do  with  his  own  property.  A  husband, 
owning  lands,  may  cut  die  timber,  dig  wells,  mine  ores,  and  pump  the 
oil  or  gas  thereon  in  any  manner  he  sees  fit,  so  long  as  he  does  not 
thereby  create  a  nuisance  or  infringe  upon  the  rights  of  the  general 
public.  Whatever  right  and  title  he  has  he  may  convey  to  another, 
and  even  if  the  premises  do  contain  mines,  minerals,  oil,  or  gas  which 
may  in  time  be  exhausted,  the  right  of  his  wife  therein  is  still  inchoate, 
and  she  carmot  enjoin  their  development  and  use  during  her  husband's 
lifetime. 

[7,  8]  It  has  been  held  that  oil  in  the  earth  belongs  to  the  owner  of 
the  soil.    Hughes  v.  United  Pipe  Lines,  119  N.  Y.  423,  23  N.  E.  1042. 

It  resembles  water  as  it  exists  in  the  earth,  its  original  source  is  un- 
certain, and  even  the  exact  location  thereof  may  not  be  known,  but  like 
salt  or  mineral  waters,  it  has  a  market  value,  and  the  owner  of  the  fee 
has  a  right  to  pump,  use,  and  sell  it  even  if  his  wells  are  so  located  on 
his  premises  as  to  lessen  the  flow  of  his  neighbor's  wells  dug  prior  to 
his.  And  in  such  case  the  courts  will  not  enjoin  their  use  at  the  suit  of 
the  neighbor.    Wagner  v.  Mallory,  169  N.  Y.  501,  62  N.  E.  584. 

In  the  case  at  bar  plaintiflf  desires  to  restrain  defendants  from  using 
the  wells  of  oil  and  gas  which  they  have  dug.  She  wishes  to  preserve 
the  oil  and  gas  until  some  future  period  when  she  may  be  entitled  to 
enjoy  these  new  rights  which  she  has  acquired  by  reason  of  the  de- 
fendants' diligence  in  opening  the  wells,  and  thus  deprive  them,  for 
the  present  at  least,  of  the  fruits  of  their  industry.  Ordinarily  a  zeal- 
ous life  tenant  or  owner  is  of  benefit  to  the  remainderman  or  one  hav- 
ing an  inchoate  right  of  dower  in  the  lands.  So  in  this  case  the  de- 
fendant's enterprise  in  first  opening  the  wells  gave  plaintiff  her  claim 
of  an  inchoate  right  to  benefit  by  them.    But  now  having,  as  she  thinks. 
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gained  such  a  right,  she  seeks  to  curb  the  activities  of  the  defendants 
to  the  end  that  dl  such  benefits  may  be  preserved  in  full  for  her  com- 
mon enjoyment  in  case  she  ever  has  dower  in  the  lands.  The  defend- 
ants are  rightfully  in  possession  of  the  premises,  and  their  present 
operations  cannot  be  said  to  constitute  waste  as  against  the  plaintiff. 

The  complaint,  therefore,  does  not  state  facts  sufficient  to  constitute 
a  cause  of  action,  and  it  is  clear  that  the  judgment  appealed  from 
should  be  affirmed. 

All  concur  except 

KRUSE,  P.  J.  (dissenting).  I  dissent  upon  the  ground  that  the 
plaintiff  has  an  inchoate  right  of  dower  in  the  producing  oil  and  gas 
wells,and  that  she  is  entitled  to  have  that  right  adjusted  and  protected 
by  a  court  of  equity.  The  husband  can  no  longer  be  regarded  as  repre- 
senting his  wife  or  protecting  her  rights  therein.  He  has  parted  with 
his  title,  deserted  his  wife,  and  refuses  to  support  her. 

The  principal  value  of  the  lands  is  the  oil  and  gas.  .  For  farming 
purposes  the  land  is  worth  not  to  exceed  $10,000,  while  the  oil  and  gas 
exceeds  in  value  $100,000.  I  think  it  clear  that  if  the  wife  should  sur- 
vive her  husband,  she  would  be  entitled  to  dower  in  the  producing  oil 
and  gas  wells.  It  was  early  decided  that  a  widow  is  entitled  to  be  en- 
dowed of  mines  opened  and  worked  in  the  lifetime  of  her  husband. 
Coates  V.  Cheever,  1  Cow.  460.  While  the  inchoate  right  of  dower  is 
not  an  estate  in  lands,  it  is  a  substantial  interest  and  highly  favored  in 
equity,  and  whenever  the  right  has  been  threatened  by  destruction  or 
impairment,  the  courts  have  protected  it.  Matter  of  Brooklyn  Bridge, 
75  Hun,  558,  27  N.  Y.  Supp.  597,  affirmed  143  N.  Y.  640,  37  N.  E. 
823;  Clifford  v.  Kampfe,  147  N.  Y.  383,  42  N.  E.  1,  affirming  84  Hun. 
393,  32  N.  Y.  Supp.  352. 


(164  App.  EMIT. 

VON  BAYER  v.  NINIGRET  MILLS  CO.    (No.  6385.) 

(Supreme  Court,  Appellate  Dlylsion,  First  Department.     December  4,  1914.) 

1.  Bbokebs  (J  86*) — Pbocxtbino  Loan — Pebfobmance  of  Emplotmknt — Evi- 

DKNOK. 

In  a  broker's  suit  to  recover  commissions  for  obtaining  a  loan  for  de- 
fendant corporation,  evidence  held  insufficient  to  Justify  a  verdict  finding 
that  plalntlft  had  procured  a  person  ready,  able,  and  willing  to  make  the 
loan,  and  had  tendered  full  performance,  before  defendant  notified  blm 
that  the  transaction  was  at  an  end. 

[Ed.  Note. — For  other  cases,  see  Brokers,  Cent  Dig.  {f  116-120;  Dec. 
Dig.  f  86.»] 

2.  Bbokebs  (S  88*) — Action  fob  Compensation — Qtiestion  fob  Jitbt. 

Where,  in  a  broker's  action  to  recover  commissions,  the  evidence  was  in- 
snfiiclent  to  show  performance  of  the  broker's  contract  before  his  employ- 
ment was  terminated,  defendant's  motion  for  a  dismissal  on  that  ground 
at  the  close  of  plaintiff's  case  should  have  been  granted. 

[Ed.  Note.— For  other  cases,  see  Brokers,  Cent  Dig.  §|  121,  123-130; 
Dec.  Dig.  i  88.*] 

•For  other  cases  see  Beine  topic  A  i  inmBaB  In  Dec.  a  Am.  Dlge.  1907  to  date,  *  Rep'r  Indexes 
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Appeal  from  Trial  Term,  New  York  County. 

Action  by  Rudolph  C.  Von  Bayer  against  the  Ninigret  Mills  Com- 
pany. From  a  judgment  in  favor  of  plaintiff,  and  from  an  order  deny- 
ing defendant's  motion  for  a  new  trial,  it  appeals.  Reversed  and  dis- 
missed. 

Argued  before  INGRAHAM,  P.  J.,  and  McLAUGHLIN,  LAUGH- 
UN,  CLARKE,  and  SCOTT,  JJ. 

Hartwell  Cabell,  of  New  York  City,  for  appellant. 
Clarence  U.  Carruth,  of  New  York  City,  for  respondent. 

LAUGHLIN,  J.  The  plaintiff  has  recovered  a  commission  of  ly^, 
per  cent.,  less  certain  credits  for  amounts  advanced,  on  the  theory 
that,  pursuant  to  a  contract  of  employment,  he  procured  a  party  ready, 
willing,  and  able  to  make  a  loan  of  $50,CiOO  to  the  defendant.  On  a 
former  trial  plaintiff  recovered  on  substantially  the  same  basis;  but 
the  judgment  was  reversed,  and  a  new  trial  granted  by  this  court  149 
App.  Div.  578,  134  N.  Y.  Supp.  116.  We  held  that  the  evidence  then 
before  the  court  failed  to  show  that  the  plaintiff  established  a  cause  of 
action,  and  that  the  defendant  had  withdrawn  its  proposition  to  plain- 
tiff to  obtain  a  loan  before  there  was  an  unqualified  acceptance  there- 
of by  the  party  plaintiff  claimed  to  have  procured;  and  we  also  held 
that  the  preponderance  of  the  evidence  showed  that  the  party  was  un- 
willing to  make  the  loan  unless  subscriptions  for  the  bonds  of  the  com- 
pany, which  were  to  be  issued  to  him  for  the  loan,  were  first  obtained. 

[1]  The  general  nature  of  the  case  is  sufficiently  stated  in  the  opin- 
ion of  the  court  on  the  former  appeal.  The  evidence  with  respect  to 
the  agreement  between  the  plaintiff  and  the  defendant  is  the  same  as  on 
the  former  appeal.  The  original  complaint  was  for  $20,000  damages 
for  terminating  the  contract  before  the  plaintiff  was  able  to  perform 
it,  by  which  the  plaintiff  lost  the  benefit  of  the  agreement  and  his 
time,  to  his  damage  in  the  sum  claimed ;  but  the  first  trial  and  recovery 
were  had  on  the  theory  of  commissions,  without  amending  the  com- 
plaint. We  commented  on  this  on  the  former  appeal,  and  on  the  last 
trial  the  complaint  was  amended  so  as  to  claim  commissions  earned  as 
for  full  performance. 

The  first  recovery  was  on  the  theory  that  the  plaintiff  procured  one 
Sutro,  who  was  ready,  able,  and  willing  to  make  the  loan,  and  that  he 
tendered  the  money,  or  a  certified  chedc,  but  that  it  was  refused.  We 
held  that  the  evidence  failed  to  show  a  tender,  and  that  Sutro  had  only 
conditionally  agreed  to  make  the  loan.  On  the  new  trial  no  evidence 
was  offered  with  respect  to  a  tender.  On  the  former  trial  the  plain- 
tiff did  not  testify  that  he  had  notified  the  defendant,  before  it  with- 
drew its  proposition,  that  Sutro  had  accepted  the  proposition,  and  was 
ready,  able,  and  willing  to  make  the  loan,  and  had  authorized  him  to 
arrange  a  meeting  for  closing.  On  that  trial,  with  respect  to  this,  he 
merely  testified  that  he  arranged  for  an  appointment  between  Sutro 
and  the  officers  of  the.company,  and  that  "there  was  a  closing  arranged 
at  Mr.  Sutro's  office,"  and  that  he  and  Sutro  were  there,  but  that  no 
one  appeared  for  the  defendant ;  that  he  telephoned  to  the  defendant's 
office,  and  its  sales  agent  told  him  that  the  deal  was  off,  and  that  the 
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compaily  had  decided  that  it  was  not  a  money-making  proposition,  and 
that  he  was  requested  to  go  to  the  defendant's  office  with  a  view  to 
making  another  arrangement;  that  he  did  go  to  the  office,  and  at  his 
request  a  meeting  was  arranged  for  next  day  at  Sutro's  office;  that 
pursuant  to  this  appointment-the  secretary  and  sales  agent  of  the  de- 
fendant met  him  and  Sutro,  and  the  secretary  explained  that  the  reason 
the  company  had  determined  to  abandon  the  negotiations  was,  in  effect, 
that  instead  of  obtaining  a  straight  loan,  as  was  originally  intended,  the 
plan  had  resolved  itself  into  an  arrangement  for  underwriting  the 
bonds  in  advance  for  the  protection  of  Sutro,  in  which  the  company, 
through  its  officers  and  creditors,  were  to  participate,  which  the  com- 
pany had  decided  was  not  a  good  business  proposition,  and  had  there- 
fore determined  to  abandon  it,  and  that  thereupon,  without  tendering 
money  or  a  check,  or  saying  that  he  would  do  so,  Sutro  asked  the  secre- 
tary if  his  certified  check  for  $50,000  would  be  accepted,  and  the  secre- 
tary and  sales  agent  said  that  they  would  not  take  the  check  if  offered. 
On  the  new  trial,  with  respect  to  that  interview,  Sutro  testified  that 
he  stated  that  he  was  ready,  able,  and  willing  to  make  the  loan,  and 
that  the  representatives  of  the  defendant  refused  to  proceed  further, 
and  he  was  corroborated  by  the  plaintiff;  but  the  defendant's  repre- 
sentatives testified  that  Sutro  refused  to  make  the  loan. 

On  the  former  trial  it  appeared  that  Sutro  was  unwilling  to  advance 
any  money,  and  that  he  and  the  plaintiff  entered  into  an  arrangement 
by  which  it  was  expected  that  the  money  that  he  was  to  loan  to  the  de- 
fendant would  be  procured  from  subscribers  to  the  bonds,  and  to  that 
end  he  engaged  plaintiff  to  go  to  Mystic,  Conn.,  where  the  plant  of  the 
company  was,  and  there  obtain  from  officers,  stockholders,  and  credi- 
tors of  the  company,  and  from  others,  subscriptions  for  the  bonds,  on 
the  understanding  that  10  per  cent,  of  the  bonds,  which  Sutro  was  to 
receive  from  the  defendant  as  a  bonus,  and  51  per  cent,  of  the  stock, 
which  he  was  also  to  receive  as  a  bonus,  were  to  be  divided  between 
him  and  the  plaintiff  and  the  subscribers  for  the  bonds,  and  that  pur- 
suant to  that  arrangement  plaintiff  negotiated  with  lien  creditors  of  the 
defendant  to  take  bonds  in  payment  of  their  claims  and  obtained  cer- 
tain subscriptions  for  bonds,  and  that  the  defendcmt  co-operated  in 
obtaining  such  subscriptions.  On  the  new  trial  the  plaintiff  testified 
that  he  induced  subscriptions  for  bonds  on  an  offer  that  the  subscribers 
would  receive  from  25  to  100  per  cent,  of  the  amount  of  bonds  sub- 
scribed in  capital  stock  of  the  company ;  and  some  of  the  subscriptions, 
which  are  in  writing,  expressly  show  this,  and  others  show  it  by  a  pro- 
vision that  the  subscriptions  were  upon  conditions  or  understandings 
verbally  agreed  upon  between  the  subscribers  and  the  plaintiff. 

Sutro,  by  his  testimony  in  the  record  now  before  the  court,  denies 
that  he  agreed  to  share  any  part  of  his  stock  with  the  subscribers  for 
bonds,  and  according  to  the  testimony  of  the  plaintiff  in  this  record 
he  did  not  know  whether  the  stock  he  had  agreed  to  give  the  sub- 
scribers was  to  come  from  the  stock  to  be  given  to  Sutro  as  a  bonus,  or 
from  the  remaining  49  per  cent,  of  the  capital  stock  of  the  company, 
or  from  what  source  it  was  to  come.  There  was  no  agreement  on  the 
part  of  the  defendant  to  furnish  or  to  deliver  any  stock,  other  than  the 
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51  per  cent,  which  was  to  go  to  Sutro  as  a  bonus.  Sutro  testified  that 
his  purpose  in  exacting  a  bonus  of  51  per  cent,  of  the  capital  stock 
of  the  company  was  to  obtain  actual  stock  control  of  the  company, 
and  that  he  intended  to  retain  such  control.  It  is  manifest  that  the 
subscriptions  for  the  bonds,  which  ran  to  the  plaintiff,  could  not  have 
been  enforced  without  the  delivery  of  the  stock  to  the  subscribers  pur- 
suant to  the  agreements  made  with  them  by  the  plaintiff,  and  inasmuch 
as  defendant  was  not  obliged  to  furnish  the  stock,  and  Sutro,  according 
to  his  testimony,  would  not  have  done  so,  the  subscriptions  for  the 
bonds  would  not  have  accomplished  the  purpose  intended  by  Sutro. 

According  to  the  testimony  of  Sutro,  he  was  ready,  able,  and  willing 
to  deliver  $50,000  for  a  trust  company,  which  it  was  expected  would 
take  the  mortgage  to  secure  the  bonds;  but  he  did  not  offer  to  defend- 
ant, or  any  one  representing  it,  to  do  so,  and  he  testified  that  he  ex- 
pected that  the  trust  company,  before  paying  over  the  money  to  the  de- 
fendant, would  pass  upon  the  validity  of  the  subscriptions  for  the 
bonds  which  the  plaintiff  had  obtained,  and  he  would  not  have  au- 
thorized the  trust  company  to  pay  over  the  money  to  the  defendant 
unless  it  found  that  the  subscriptions  were  valid  and  enforceable,  for 
he  expected  to  be  reimbursed  from  that  source.  The  effect  of  this  testi- 
mony is  not  destroyed  by  Sutro's  subsequent  testimony  to  the  effect  that 
he  accepted  and  was  willing  to  take  chances  on  the  validity  of  the  sub- 
scriptions and  on  enforcing  them.  Not  only  was  no  tender  of  the  loan 
made  or  rejected,  but  the  papers  had  not  been  prepared  for  execution, 
and  there  was  no  demand  by  either  plaintiff  or  Sutro  that  defendant 
prepare  or  present  the  bonds  or  mortgage,  or  to  consummate  the  con- 
tract, and  the  negotiations  had  not  proceeded  to  a  point  where  there 
was  a  complete  enforceable  agreement  for  the  loan. 

The  plaintiff,  therefore,  failed  to  show  full  performance  of  his  con- 
tract, which  was  essential  to  entitle  him  to  recover  the  commissions. 
Not  only  this,  but  he  has'  failed  to  show  that  the  defendant,  which  was 
in  need  of  the  money  for  immediate  use,  could  have  obtained  it  from 
Sutro  under  the  agreement  pending  when  it  broke  off  negotiations, 
which  might  have  afforded  him  a  cause  of  action  for  damages  for 
breach  of  contract.  If  defendant  had  continued  the  negotiations,  it  is 
improbable  that  it  would  have  obtained  the  loan,  for  the  reason  that 
the  subscriptions  to  the  bonds  were  conditional  on  the  subscribers'  re- 
ceiving stock  which  no  one,  other  than  the  plaintiff,  had  promised  that 
they  should  have,  and  as  he  had  no  stock,  and  controlled  none,  he  was 
not  in  a  position  to  perform  his  agreement  with  them;  and  Sutro 
would  not  have  furnished  the  stock  and  would  not  have  permitted  pay- 
ment of  the  money  to  defendant  until  the  trust  company  investigated 
and  approved  the  subscription  and  "an  accountant  and  attorney  and  a 
trust  company  investigated  and  determined  whether  the  statements  and 
representations  made  to  him  were  true,"  which  had  not  been  done,  nor 
until,  as  he  said,  "everything  was  arranged  legally  and  satisfactory." 
Neither  at  nor  prior  to  the  time  the  negotiations  were  broken  off  had 
this  question,  with  respect  to  who  was  to  furnish  the  stock  to  be  deliv- 
ered to  the  subscribers  to  the  bonds,  arisen,  and  it  is  therefore  claimed 
on  the  part  of  the  respondent  that  it  afforded  no  defense  to  this  action. 
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The  respondent  also  claims  that  Sutro  was  mistaken  in  thinking — as 
his  testimony  in  the  present  record  shows  he  did — ^that  the  stock  that 
was  to  go  to  the  subscribers  was  to  come  fronj  the  remaining  49  per 
cent,  of  the  capital  stock  of  the  defendant ;  and  it  is  also  argued  that 
Sutro  could  have  maintained  control  of  the  company  without  keeping 
51  per  cent,  of  the  stock,  owing  to  the  fact  that  all  of  the  stock  had  not 
been  issued.  Sutro,  however,  says  he  intended  to  keep  the  51  per  cent, 
of  the  stock. 

The  burden  was  upon  the  plaintiff  of  showing  that  he  had  procured 
a  customer  ready,  able,  and  willing  to  make  the  loan  on  the  terms  upon 
which  he  was  authorized  to  procure  it,  so  that,  if  defendant  had  not  re- 
fused to  proceed,  it  would  have  received  the  loan  of  money  as  desired 
unconditionally  then  and  there,  if,  indeed,  an  actual  tender  and  rejec- 
tion of  the  loan  was  not  essential.  In  this  we  think  he  failed,  notwith- 
standing the  fact  that  the  question  with  respect  to  who  was  to  furnish 
the  stodc  to  be  delivered  to  the  subscribers  to  the  bonds  had  not  arisen, 
for  it  was  inevitable  that  that  question  would  have  arisen  if  the  nego- 
tiations had  proceeded,  and,  according  to  the  testimony  of  Sutro,  he 
would  not  have  authorized  the  trust  company  to  deliver  the  money  to 
the  defendant  if  it  involved  his  parting  with  any  of  the  51  per  cent, 
of  die  stock  which  he  was  to  receive  as  a  bonus,  and  he  would  not  have 
authorized  the  delivery  of  the  money  to  the  defendant  by  the  trust  com- 
pany unless  the  subscriptions  were  bona  fide  and  the  conditions  had 
been  complied  with,  and  he  expected  the  trust  company  to  investigate 
and  determine  this  question.  He  was  only  ready  to  deliver  the  money 
to  the  trust  company  upon  the  condition  that  the  subscriptions  be  de- 
livered to  it,  and  that  their  validity  should  be  passed  upon  by  it ;  and 
he  says  that  "the  conditions  would  have  to  be  ratified  and  confirmed," 
and  by  this  he  doubtless  referred  to  the  investigation  and  determina- 
tion with  respect  to  the  statements  and  representations  made  to  him. 

According  to  the  evidence  now  in  the  record,  after  the  plaintiff  in- 
terested Sutro,  the  latter  went  to  Mystic  and  investigated  the  finances 
and  prospects  of  the  company,  and  then  agreed  to  make  the  loan  of 
550,000,  provided  the  plaintiff  would  obtain  subscriptions  from  others 
in  advance  for  something  more  than  one-half  the  amount  of  the  bonds. 
Although  the  defendant  was  aware  of  that  agreement,  and  consented 
to  the  plan  of  having  part  of  the  bonds  so  underwritten  before  the  loan 
was  to  be  made,  and  assisted  in  obtaining  subscriptions,  it  was  not  a 
party  to  the  agreement  between  plaintiff  and  Sutro ;  nor,  as  already  ob- 
served, did  it  in  any  manner  become  obligated  to  furnish  the  stock 
which  plaintiff  agreed  to  give  to  the  subscribers.  At  most,  it  merely 
waited  for  a  period,  and  through  its  officers  assisted  the  plaintiff  in  ob- 
taining subscriptions. 

Under  the  charge  by  which  the  case  is  submitted  to  the  jury,  the 
plaintiff  was  permitted  to  recover  provided  the  jury  were  satisfied  that 
Sutro  was  ready,  able,  and  willing  to  deliver  $50,000  to  the  trust  com- 
pany, and  the  conditions  upon  which,  according  to  Sutro's  testimony, 
he  was  ready  to  deliver  the  money  to  the  trust  company,  namely,  that 
the  money  was  not  to  be  paid  over  to  the  defendant  until  the  trust 
company  had  passed  upon  the  bona  fides  of  the  subscriptions,  and  had, 
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Ui  effect,  accepted  them  after  investigation,  were  disregarded.    It  is 
quite  clear  that  the  verdict  cannot  be  sustained. 

[2]  The  remaining  question  is:  Should  there  be  a  new  trial,  or 
should  the  complaint  'be  dismissed  ?  At  the  close  of  the  plaintiff's 
case,  counsel  for  defendant  moved  for  a  dismissal  of  the  complaint, 
upon  the  ground  that  the  plaintiff  had  failed  to  establish  the  cause 
of  action  alleged  in  the  complaint,  or  any  cause  of  action,  and  in  sup- 
port of  that  motion  stated : 

"The  point  I  want  to  make  Is  that  the  burden  Is  upon  the  plaintifl  to  show 
that  he  had  a  person  there  actually  wUling  to  take  up  the  proposition  as  it 
then  stood ;  and  the  testimony  of  the  person  who  was  supposed  to  have  d<me 
that  has  upset  that  theory  entirely.  He  says  he  was  willing  to  do  it  provided 
everything  was  all  right,  but  there  ia  no  testimony  here  that  it  was  all  right" 

That  motion,  which  pointedly  presented  the  vital  question  in  this 
case,  was  denied,  and  an  exception  duly  taken.  The  motion  was  re- 
newed on  tne  same  grounds  at  the  close  of  the  evidence,  and  denied, 
and  an  exception  taken.  We  are  of  opinion  that,  as  matter  of  law, 
the  plaintiff  was  not  entitled  to  recover  under  the  contract  for  com- 
missions, for  he  did  not  show  full  performance,  and  therefore  the 
court  erred  in  denying  the  motion  to  dismiss  the  complaint. 

It  follows  that  the  judgment  and  order  should  be  reversed,  with  costs 
to  appellant,  and  the  complaint  dismissed,  with  costs.    All  concur. 


(1C4  App.  Dir.  493} 

ARCHER  et  al.  ▼,  HESSE  et  al.     (No.  6400.) 

(Supreme  Court,  Appellate  Division,  First  Department    December  4,  1914.) 

1.  CoBPOKATiONB  (J  72*) — Stock — Rioht  to  Issue. 

Where,  in  obedience  to  a  decree  of  court,  treasury  stock  of  a  corpora- 
tion, which  was  Improperly  issued,  was  returned,  and  the  certificate  can- 
celed, the  corporation  may  thereafter  issue  such  treasury  stock  for  any 
lawful  purpose,  provided  full  value  was  received,  in  accordance  with 
Stock  Corporation  Law  (Consol.  Laws,  c.  69)  §  55. 

[Ed.  Note. — For  other  cases,  see  Corporations,  Dec  DJg-  8  T2.*] 

2.  Contempt  (|  20*) — Civn,  Contempt. 

Where  a  Judgment  required  directors  of  a  corporation  to  surrender 
treasury  stock  Improperly  issued,  and  this  was  done,  it  is  not  a  con- 
tempt for  the  directors  Oiereafter  to  Issue  and  attorneys  to  receive  the 
stock  as  surrendered  In  payment  for  services  rendered  the  corporation; 
the  Judgment  not  prohibiting  the  reissue  of  the  stock,  although  authoriz- 
ing the  plaintiffs  to  apply  for  subsequent  orders. 

[Ed.  Note. — For  other  cases,  see  Contempt  Cent  Dig.  §{  58-€2;  Dec. 
Dig.  i  20.*] 

S.  Contempt  (|  20*) — ^Disobedience  op  Judgment. 

Where  stockholders  of  a  corporation  instituted  an  action  for  its  benefit 
to  require  directors  to  return  stock  certificates  for  cancellation,  a  Judg- 
ment directing  the  return  of  such  certificates  was  solely  for  the  benefit  of 
the  corporation;  and  the  fact  that  the  certificates  were  thereafter  Issued 
in  such  manner  that  the  successful  suitors  were  unable  to  gain  control 
of  the  company  is  no  ground  for  a  contempt  order,  where  the  corpora- 
tion was  not  injured. 

[Ed.  Note. — ^For  other  cases,  see  (Contempt,  Cent  Dig.  |g  68-62:  Dec. 
Dig.  §  20.*] 
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4.  Contempt  (8  63*) — Civu,  Contempt — Penalties — Patmxnt. 

Where  stockholders  of  a  corporation  procured  an  order  compelling  di- 
rectors to  return  stock  certificates  for  cancellation,  and  the  certificates 
were  thereafter  issued  in  contempt  of  the  judgment,  an  order  punishing 
the  directors  for  contempt  should  direct  any  fine  imposed  to  be  paid  to. 
the  corporation,  and  not  to  the  stockholders. 

[Ed.  Note. — For  other  cases,  see  Contempt,  Cent.  Dig.  |§  195,  197-201 ; 
Dec.  Dig.  I  63.*] 

Ok  C0P.P0BAT10NS  (§  159*) — Stock — TBeasubt  Stock — Disposition. 

A  corporation  may  dispose  of  its  original  unissued  authorized  capital 
stock  for  any  lawful  purpose  it  sees  fit ;  the  rule  entitling  existing  share- 
holders to  an  opportunity  to  subscribe  to  it  in  such  proportions  as  the  stock 
they  then  hold  bears  to  the  total  amount  of  the  outstanding  stock  not 
applying,  as  in  case  of  new  issues  of  stock  to  raise  funds. 

[Ed.  Note. — ^For  other  cases,  see  Corporations,  Cent  Dig.  {  448;  Dec. 
Dig.  {  159.*] 

Appeal  from  Special  Term,  New  York  County. 

Action  by  George  F.  Archer  and  another  against  G.  Emil  Hesse 
and  Cornelius  J.  Bushnell,  impleaded  with  Turbo-Electric  Construc- 
tion Company.  From  an  order  adjudging  the  first-named  defendants 
and  Henry  M.  McCorkle  and  another  guilty  of  contempt,  they  appeal. 
Order  reversed,  and  motion  to  punish  defendants  denied. 

See,  also,  149  N.  Y.  Supp.  1069. 

Argued  before  INGRAHAM,  P.  J.,  and  McLAUGHLIN,  LAUGH- 
LIN,  CLARKE,  and  SCOTT,  J  J. 

Louis  Marshall,  of  New  York  City,  for  appellant  Bayne. 
John  R.  Abney,  of  New  York  City,  for  appellant  McCorkle. 
A.  D.  Palmer,  of  New  York  City,  for  appellant  Bushnell, 
Walter  L.  McCorkle,  of  New  York  City,  for  appellant  Hesse. 
Andrew  J.  Shipman,  of  New  York  City,  for  respondent  Tisdall. 
William  Byrd,  of  New  York  City,  for  respondent  Archer. 

Mclaughlin,  J.  This  action  was  commenced  by  the  plaintiff 
Archer,  on  behalf  of  himself  and  all  other  stockholders  of  the  Turbo- 
Electric  Construction  Company,  a  domestic  corporation,  to  procure  a 
judgment  adjudging  void  a  resolution  of  its  board  of  directors,  and  the 
issuance  of  197  shares  of  its  preferred  capital  stock  to  the  defendant 
Hesse  in  pursuance  thereof,  and  decreeing  that  the  same  be  declared  in- 
valid and  surrendered  to  the  corporation  for  cancellation.  At  the  time 
the  resolution  was  passed,  and  the  stock  issued,  the  defendants  Hesse 
and  Bushnell  constituted  a  majority  of  the  board  of  directors,  and  with 
the  corportion  they  were  made  defendants  in  the  action.  After  the  ac- 
tion was  commenced,  Archer  transferred  his  stock  to  the  plaintiff  Tis- 
dall, who  was  thereupon  joined  as  a  party  plaintiff.  Each  defendant  an- 
swered separately,  putting  in  issue  the  material  allegations  of  the  com- 
plaint. The  issues  raised  by  the  pleadings  came  on  for  trial  at  Special 
Term ;  the  corporation  being  represented  by  its  attorney,  the  appellant 
McCorkle,  and,  with  the  other  defendants,  by  appellant  Bayne  as  coun- 
sel. The  trial  lasted  five  days,  and  at  its  conclusion  the  court  rendered 
a  decision  upon  which  judgmoit  was  entered  in  favor  of  the  plaintiffs, 
and  against  the  defendants,  for  substantially  the  relief  prayed  for  in 
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the  complaint.  The  judgment  decreed  that  the  resolution,  and  the  is- 
sue of  197  shares  of  stock  in  pursuance  thereof,  were  null  and  void. 
It  also  directed  the  defendant  Hesse  to  at  once  surrender  to  the  cor- 
poration for  cancellation  the  certificate  representing  such  shares. 

In  pursuance  of  the  judgment,on  the  18th  of  March,  1914,  Hesse 
surrendered  to  the  corporation  the  certificate  for  the  197  shares,  and 
the  same  was,  on  that  day,  actually  canceled.  A  formal  resolution  can- 
celing the  same  was  passed  by  the  board  of  directors  two  days  later. 
After  such  cancellation,  the  corporation  had  197  shares  of  its  authoriz- 
ed preferred  capital  stock  unissued.  The  appellants  McCorkle  and 
Bayne,  not  having  been  paid  for  the  services  rendered  by  them  to  the 
corporation  in  the  action,  and  it  not  having  funds  to  pay  them,  agreed 
to  accept  in  payment  certain  shares  of  the  preferred  capital  stock — 
McCorkle  40  and  Bayne  15  shares.  A  resolution  was  then  passed, 
Hesse  and  Bushnell  voting  in  favor  of  and  Archer  against  it,  authoriz- 
ing the  issuance  of  such  stock  and  directing  the  proper  officers  to  exe- 
cute a  certificate  in  the  name  of  each  for  the  amount  which  they  had 
agreed  to  accept.  Certificates  were  so  issued,  delivered,  and  receipted 
for.  On  the  day  following  the  issue  of  this  stock,  the  plaintiffs  obtain- 
ed from  the  learned  justice  who  tried  the  action  an  order  to  show 
cause,  returnable  before  him,  why  Hesse,  Bushnell-,  McCorkle,  and 
Bayne  should  not  be  punished  for  a  contempt  of  court — ^the  two'  for- 
mer for  issuing  and  delivering,  and  the  two  latter  for  receiving,  the 
certificates  representing  such  stock.  Upon  the  return  of  the  order 
they  were  each  adjudged  guilty  of  contempt,  and  for  their  misconduct 
fined  the  sum  of  $250,  which  was  directed  to  be  paid  to  the  plaintiff 
Tisdall  within  10  days  after  service  of  a  copy  of  the  order  and  notice 
of  entry  upon  the  attorneys  for  the  plaintiffs;  McCorkle  and  Bayne 
were  directed  to  deliver  up  for  cancellation  the  certificates  of  stock 
which' they  had  respectively  received;  Hesse  and  Bushnell,  as  officers 
of  the  corporation,  were  directed  to  cancel  the  same ;  and  for  a  failure 
to  do  as  directed  they  were  ordered  committed  to  the  jail  of  the  coun- 
ty, there  to  be  detained  until  the  order  had  been  complied  with.  Each 
of  the  parties  adjudged  guilty  of  contempt  separately  appeals. 

[1,  2]  The  facts  above  recited  demonstrate,  as  it  seems  to  me,  clear- 
ly and  conclusively,  that  the  order  appealed  from  must  be  reversed. 
The  action  was  a  representative  one.  It  was  brought  for  and  on  be- 
half of  the  corporation,  and  no  one  else.  The  plaintiffs  had  no  personal 
interest  in  it,  or  the  judgment  rendered  therein,  other  than  that  com- 
mon to  all  the  stockholders.  The  judgment  decreed  the  issue  of  the  197 
shares  to  Hesse  to  be  null  and  void,  and  directed  him  to  surrender  to 
the  corporation  the  certificate  for  cancellation.  He  did  as  directed,  and 
the  judgment  thereupon  was  satisfied  in  that  respect.  After  the  cer- 
tificate had  been  surrendered  and  canceled,  the  corporation  had  197 
shares  of  authorized  preferred  stock  which  had  not  been  issued,  and  it 
could  thereafter  issue  the  same,  or  any  part  of  them,  for  any  lawful 
purpose,  because  the  judgment  did  not  qnjoin  a  reissue.  It  could  issue 
the  same,  provided  full  value  were  received,  for  services  rendered, 
property  purchased,  or  money  paid.  Section  55,  Stock  Corporation 
Law.    It  is  true  the  judgment  contained  a  provision  that  the  plaintiffs. 
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or  either  of  them,  might  apply  from  time  to  time  at  the  foot  of  the 
judgment  for  further  directions  or  instructions;  but,  at  the  time  the 
motion  was  made  to  punish  for  contempt,  no  such  application  had  been 
made.  Before  one  can  be  punished  for  contempt  in  violating  the  pro- 
visions of  a  judgment,  or  the  terms  of  an  order,  it  is  necessary  that  the 
mandate  alleged  to  have  been  violated  should  be  clearly  expressed,  and 
when  applied  to  the  act  complained  of  it  should  appear,  with  reason- 
able certainty,  that  it  has  been  violated.  Ketchum  v.  Edwards,  153  N". 
Y.  534, 47  N.  E.  918. 

[3,  4]  It  may  be  that  the  issue  of  the  55  shares  to  McCorkle  and 
Bayne  transfers  a  majority  of  the  stock  from  one  set  of  stockholders 
to  another,  or  prevents  Tisdall  obtaining  a  majority ;  but  this  does  not 
concern  the  corporation.  It  has  no  interest  in  who  holds  or  controls  a 
majority  of  the  stock ;  indeed,  its  only  concern  is  that  its  business  and 
affairs  shall  be  honestly  managed  for  the  benefit  of  all  the  stockholders. 
The  action  was  brought  by  the  plaintiffs  as  stockholders  for  the  benefit 
of  the  corporation,  since  those  who  had  committed  the  wrong  were 
in  control  thereof,  and  would  not  permit  the  corporation  itself  to  bring 
it.  The  judgment  rendered  was  solely  for  its  benefit,  and  when  the 
197  shares  issued  to  Hesse  had  been  reclaimed,  the  purpose  of  the  ac- 
tion was  accomplished,  and  the  judgtnent  satisfied.  This  seems  to 
have  been  lost  sight  of  by  the  learned  justice  sitting  at  Special  Term 
in  punishing  the  appellants  for  contempt.  That  order  recites  that  the 
acts  of  the  appellants  were  "calculated  to  and  actually  did  defeat,  im- 
pair, impede,  and  prejudice  the  rights  and  remedies  of  *  *  *  Ed- 
ward W.  Tisdall  herein  secured  to  him  by  the  said  judgment,"  and  by 
reason  of  that  fact  the  appellants  were  directed  to  pay,  not  to  the  cor- 
poration, but  to  him  personally,  $250.  Tisdall  personally  had  no 
"rights  and  remedies  *  *  *  secured  to  him  by  the  said  judgment." 
He  had  no  right  or  interest  in  the  judgment,  other  than  that  common 
to  all  the  stockholders.  Waters  v.  Waters  &  Co.,  130  App.  Div.  678, 
115  N.  Y.  Supp.  432,  affirmed  201  N.  Y.  184,  94  N.  E.  602;  Hay  v. 
Brookfield,  160  App.  Div.  277,  145  N.  Y.  Supp.  543.  The  fine,  even  if 
properly  imposed,  should  have  been  directed  to  be  paid  to  the  corpora- 
tion, since  it  was  the  only  one  injured. 

[6]  But  it  is  urged  that  the  issuance  of  the  stock  to  McCorkle  and. 
Bayne  was  unlawful,  and  therefore  the  order  may  be  sustained  upon 
that  ground.  What  is  claimed  in  this  respect  is  that  such  stock  was 
"unissued  authorized  capital  stock  of  the  company,  and  before  it  could 
be  issued  lawfully  every  existing  stockholder  of  the  company  was  en- 
titled to  an  opportunity  to  subscribe  to  it  in  such  proportions  as  the 
stock  he  then  held  bore  to  the  total  amount  of  stock  then  outstanding." 
I  do  not  understand  this  to  be  a  correct  statement  of  the  law.  A  cor- 
poration may  use  its  original  unissued  authorized  capital  stock  for  any 
legitimate  or  lawful  purpose  it  sees  fit,  and  the  authorities  cited  are 
not  to  the  contrary.  Stokes  v.  Continental  Trust  Co.,  186  N.  Y.  285,  78 
N.  E.  1090,  12  L.  R.  A.  (N.  S.)  969,  9  Ann.  Cas.  738;  Waters  v.  Wa- 
ters &  Co.,  supra.  Before  making  such  use,  it  is  not  obligated  to  give  to 
existing  stockholders  an  opportunity  to  purchase.  It  is  only  when 
the  capital  stock  is  increased  by  the  issue  of  new  shares  that  each 
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holder  of  the  original  stock  has  a  right  to  subscribe  for  and  demand 
from  the  corporation  such  a  proportion  of  the  new  stock  as  the  num- 
ber of  shares  already  owned  by  him  bears  to  the  whole  number  of 
shares  before  the  increase.  In  that  case  the  rule  simply  applies  when 
the  new  stock  is  issued  for  money  only,  and  not  to  purchase  property 
necessary  for  the  purposes  of  the  corporation,  or  to  effect  a  consolida- 
tion. Stokes  V.  Continental  Trust  Co.,  supra;  Waters  v.  Waters  & 
Co.,  supra. 

The  order  appealed  from,  therefore,  is  reversed,  with  $10  costs  and 
disbursements,  and  the  motion  to  punish  appellants  for  contempt  de- 
nied, with  $10  costs.    All  concur. 


(IW  App.  Div.  S02) 

In  re  FARLEY,  State  Excise  Com'r.    (No.  6510.) 

(Supreme  Court,  Appellate  Division,  First  Department.    December  4,  1914.) 

iNTOXiCATiira  LiquoBs  (J  108*) — ^Licenses — Cancellation — Statute. 

Liquor  Tax  Law  (Consol.  Laws,  c.  34)  §  8,  subd.  1,  Imposes  an  excise 
tax  on  trafficking  in  liquor  to  be  drunk  on  the  premisea  where  sold ;  sec- 
tion 36,  subds.  3,  8,  provide  for  forfeiture  of  a  liquor  tax  certificate  b; 
two  convictions  of  employes  for  selling  liquor  during  prohibited  hours; 
section  30,  subd.  2,  as  to  such  premises,  prescribes  certain  regulations  as 
to  access,  rooms,  accommodations,  and  order ;  section  27  provides  a  civil 
proceeding  to  cancel  the  certificate  for  violation  of  law,  and  that  a  crim- 
inal prosecution  and  conviction  shall  not  be  a  condition  precedent  there- 
to ;  and  section  15  provides  that,  on  cancellation,  dlequaliflcation  shall 
attach  to  the  premises  and  no  certificate  shall  issue  therefor  vidthln  one 
year  from  the  entry  of  the  final  order  of  cancellation.  Beld,  that  the 
right  to  have  the  certiflcate  canceled  for  permitting  the  premises  to  be- 
come disorderly  depends  upon  the  facts  existing  when  the  proceeding  is 
begun,  that  a  previous  forfeiture  of  the  certificate  by  convictions  of  em- 
.  ployes  did  not  oust  Jurisdiction  of  the  proceeding  to  cancel  it,  and  that, 
where  the  evidence  of  violation  was  clear,  an  order  canceling  It  would 
be  entered. 

[Kd.  Note. — ^For  other  cases,  see  IntoxlcaUng  Liquors,  Cent  Dig.  f|  116- 
118;   Dec.  Dig.  J  108.*] 

Appeal  from  Special  Term,  New  York  County. 

Petition  by  William  W.  Farley,  as  State  Commissioner  of  Excise, 
for  an  order  revoking  and  canceling  Liquor  Tax  Certificate  No.  1807, 
issued  to  Charles  Cardow.  From  an  order  denying  his  application, 
petitioner  appeals.    Reversed,  and  order  to  be  entered  for  petitioner. 

Argued  before  INGRAHAM,  P.  J.,  and  LAUGHLIN,  SCOTT, 
BOWLING,  and  HOTCHKISS,  JJ. 

C.  R.  O'Connor,  of  Hobart  (Louis  M.  King,  of  Schenectady,  on  the 
brief),  for  appellant. 

P.  A.  McManus,  of  New  York  City,  for  respondent 

LAUGHLIN,  J.  On  the  13th  day  of  September,  1913,  the  liquor 
tax  certificate  in  question  was  duly  issued  to  the  respondent  Cardow, 
authorizing  him  to  traffic  in  Uquor  under  the  provisions  of  subdivision 
1  of  section  8  of  the  Liquor  Tax  Law,  at  No.  105  West  Sixteenth 
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street,  borough  of  Manhattan,  New  York,  for  the  excise  year  ending 
September  30,  1914.  OnJhe  18th  day  of  May,  1914,  the  petitioner  ob- 
tained an  order  requiring  Cardow  to  show  cause  why  the  certificate 
should  not  be  revoked,  on  the  ground  that  he  had  permitted  the  prem- 
ises to  become  disorderly  in  violation  of  subdivision  2  of  section  30  of 
the  Liquor  Tax  Law.  The  petition  charged,  among  other  things,  that 
the  holder  of  the  certificate  wrongfully  and  unlawfully  suffered  and 
permitted  the  premises  to  become  and  remain  disorderly  on  the  3d,  9th, 
17th,  and  25th  days  of  April,  1914.  On  the  hearing  at  Special  Term 
these  charges  were  fairly  established,  and  the  testimony  of  the  agents 
of  the  excise  department,  showing  that  the  premises  were  disorderly  on 
the  dates  specified,  was  not  materially  controverted.  The  proceeding 
was  dismissed  on  the  10th  day  of  August,  1914,  on  the  ground  that  the 
certificate  had  already  been  forfeited  under  the  provisions  of  subdivi- 
sions 3  and  8  of  section  36  of  the  Liquor  Tax  Law,  by  two  convictions 
of  employes  of  the  respondent  of  violations  of  the  Liquor  Tax  Law 
for  selling  liquor  on  the  licensed  premises  during  prohibited  hours. 
One  of  these  convictions  was  on  the  20th  day  of  March,  1914,  and  the 
other  on  the  12th  day  of  June,  1914. 

By  virtue  of  the  provisions  of  subdivision  3  of  section  36. of  the 
Liquor  Tax  Law,  the  certificate  was  forfeited  upon  the  second  crimi- 
nal conviction,  which  was  had  before  the  termination  of  this  proceeding. 
We  are  of  opinion  that  the  learned  justice  before  whom  the  case  was 
heard  at  Special  Term  erred  in  deciding  that  the  forfeiture  of  the  liq- 
uor tax  certificate  ousted  the  court  of  jurisdiction  in  this  civil  proceed- 
ing for  the  cancellation  of  the  liquor  tax  certificate.  The  provision  of 
the  Liquor  Tax  Law  with  respect  to  a  civil  proceeding  for  the  cancel- 
lation of  the  certificate  and  with  respect  to  criminal  prosecutions,  and 
the  effect  thereof  on  the  liquor  tax  certificate,'  are  independent  of  one 
another.  The  civil  proceeding  for  the  cancellation  of  the  certificate  is 
authorized  by  section  27  of  the  Liquor  Tax  Law,  and  it  is  therein  ex- 
pressly provided  that  a  criminal  prosecution  and  conviction  shall  not 
be  a  condition  precedent  to  the  granting  of  an  order  revoking  and 
canceling  the  certificate  for  any  violation  of  the  Liquor  Tax  Law.  The 
right  of  the  petitioner  to  have  the  liquor  tax  certificate  canceled  depends 
upon  the  facts  existing  at  the  time  the  proceeding  is  instituted.  Van 
Vleck  V.  Coonan,  2  L.  T.  L.  Reports,  330;  Matter  of  Lyman,  28  Misc. 
Rep.  408,  59  N.  Y.  Supp.  968  affirmed  sub  nom.  Matter  of  Lyman, 
48  App.  Div.  275,  62  N.  Y.  Supp.  846;  Matter  of  Schuyler,  32  Misc. 
Rep.  222,  66  N.  Y.  Supp.  251;  In  re  Howard,  66  N.  Y.  Supp.  1133. 
In  Matter  of  Lyman,  supra,  this  court  held  that  an  order  revoking  and 
canceling  a  liquor  tax  certificate  relates  back  and  takes  effect  as  of 
the  date  when  the  petition  was  filed,  and  that  the  certificate  could  be 
canceled  notwithstanding  the  fact  that  the  period  for  which  it  had 
been  issued  had  expired  prior  to  the  decision  on  the  application. 

It  will  be  observed  that  the  forfeiture  of  the  liquor  tax  certificate  by 
the  criminal  convictions  was  on  account  of  violations  other  than  those 
charged  in  the  petition,  and  that  the  state  commissioner  of  excise  was 
not  a  party  to  the  criminal  prosecutions  and  could  have  no  voice  there- 
in.   Although  the  only  relief  demanded  and  that  can  be  decreed  by 
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the  court  in  such  a  proceeding  is  for  the  revocation  and  cancellation  of 
the  liquor  tax  certificate,  together  with  costs,,  that  is  not  the  only  effect 
of  the  order.  The  Legislature  has  declared  that,  where  a  liquor  tax 
certificate  is  canceled  by  the  court  as  the  result  of  such  a  proceeding 
as  this,  upon  the  ground,  among  others,  that  the  premises  have  been 
suffered  or  permitted  to  become  disorderly,  a  disqualification  shall  at- 
tach to  the  premises,  and  that  no  liquor  tax  certificate  for  trafficking 
in  liquor  thereon  shall  thereafter  be  issued  for  the  period  of  one  year 
from  the  date  of  the  entry  of  the  final  order  canceling  the  certificate. 
Section  15,  Liquor  Tax  Law;  Matter  of  Cullinan,  104-  App.  Div.  205, 
93  N.  Y.  Supp.  492,  affirmed  185  N.  Y.  546,77  N.  E.  1184.  It  was  the 
duty  of  the  court,  therefore,  to  dispose  of  the  application  on  the  merits. 
In  the  view  taken  of  the  case  by  the  learned  justice  at  Special  Term, 
he  did  not  deem  it  necessary  to  determine  the  facts  with  respect  to  the 
alleged  violation ;  but,  as  already  observed,  the  evidence  of  the  viola- 
tion is  clear,  and  the  petitioner  was  therefore  entitled  to  an  order  re- 
voking and  canceling  the  liquor  tax  certificate  (section  27,  Liquor  Tax 
Law),  and  consequently  it  is  unnecessary  to  send  the  case  back  for  fur- 
ther hearing,  or  for  a  decision  on  the  merits. 

It  follows  that  the  order  should  be  reversed,  with  $10  costs  and  dis- 
bursements, and  an  order  should  be  entered  granting  the  prayer  of  the 
petition,  revoking  and  canceling  the  liquor  tax  certificate  as  of  the 
date  the  proceeding  was  instituted,  with  $50  costs  to  the  petitioner. 
All  concur. 


(164  App.  DlT.  eOO) 

In  re  WAHiACH.     (No.  6480.) 

(Supreme  Court,  Appellate  DMsion,  First  Department.    December  4,  1914.) 

1.  Executors  and  Aduinistbatobs  (J  91*) — ^Attoenet  job  BxEctnoB — ^Des- 

iGNATiow  BT  Will — Biwdino  Effect. 

A  direction  in  a  will  tbat  testator's  son  shall  act  as  sole  attorney  for 
the  executors  does  not  obligate  the  executors  to  employ  or  recognize  the 
SOD  as  their  attorney,  or  as  attorney  for  the  estate. 

[Ed.  Note. — For  other  cases,  see  Executors  and  Administrators,  Cent 
Dig.  Si  397,  398,  400-402 ;   Dec.  Dig.  S  91.*] 

2.  EXECUTOBS    AND    ADMINISTBATOBS    (J   91*) MANAGEMENT    OF    ESTATE CON- 

STBDCTION   OF   WILL DESIGNATION   OF   ATTOBNET GlFT. 

A  provision  of  a  will  that  testator's  son  should  be  paid  $2,000  per  an- 
num for  bis  serviced  as  attorney  for  the  executors  did  not  entitle  the  son 
to  such  amount  as  an  absolute  gift,  where  the  executors  refused  to  em- 
ploy him  as  their  attorney. 

[Ed.  Note. — For  other  cases,  see  Executors  and  Administrators,  Cent. 
Dig.  SI  397,  398,  400^02;   Dec.  Dig.  §  91.*] 

3.  Bxecctobs  and  Administbatobs  (S  494*) — Compensation  or  Executob— 

Pebfobmance  of  Sebvices  as  Attobney. 

An  executor  is  not  entitled  to  compensation  for  legal  services  performed 
,for  the  estate  under  an  employmaat  by  himself  as  attorney  for  the  estate. 

[Ed.  Note. — E\>r  other  cases,  see  Executors  and  Administrators,  Cent 
Dig.  SS  2084-2087 ;   Dec.  Dig.  §  494.*] 

Ingraham,  P.  J.,  dissenting. 
•Po>  other  cues  8«e  same  topic  &  I  ndmbsb  is  Dec.  A  Am.  Digs,  1S07  to  date.  &  Rep'r  Indexes 


Digitized  by 


Google 


Sup.  Ct)  IN   BE  WALLAOH  803 

Appeal  from  Surrogate's  Court,  New  York  County. 

In  the  matter  of  iSirl  M.  Wallach,  deceased.  From  the  decree  of 
the  Surrogate's  Court,  affirming  the  referee's  report,  an  appeal  has 
been  taken.    Affirmed. 

Argued  before  INGRAHAM,  P.  J.,  and  CLARKE,  SCOTT,  DOW- 
LING,  and  HOTCHKISS,  JJ. 

A.  G.  Reeves,  of  New  York  City,  for  appellant. 
Achilles  H.  Kohn  and  Benjamin  F.  WoUman,  both  of  New  York 
City,  for  respondent. 

F.  W.  Sperling,  of  New  York  City,  special  guardian. 

DOWLING,  J.  The  question  involved  in  this  appeal  was  hereto- 
fore before  this  court,  upon  the  construction  of  the  decedent's  will,  in 
Wallach  v.  Wallach,  144  App.  Div.  19,  128  N.  Y.  Supp.  1020.  A  ma- 
jority of  this  court  concurred  in  a  modification  of  the  judgment 
therein,  by  striking  out  all  of  the  provisions  whereby  the  clauses  of 
the  will  were  construed  bearing  upon  the  employment  of  the  dece- 
dent's son  as  sole  attorney  and  counsel  for  the  executors  and  trus- 
tees of  the  estate.  A  minority  dissented,  and  voted  for  affirmance  up- 
on the  grounds  set  forth  in  the  opinion  of  the  court  at  Special  Term. 
That  opinion  appears  in  128  N.  Y.  Supp.  1021. 

[  1  ]  The  questions  presented  by  this  appeal  are  substantially  the  same 
as  those  heretofore  argued.    In  his  will  the  decedent  provided : 

"Nineteenth. — I  bereby  nominate,  constitute  and  appoint  my  said  wife, 
Brelnchen,  my  daughter  Dlna,  my  son  Sidney,  and  my  son-in-law  Milton  M. 
Dryfoos  executors  and  trustees  under  this  my  last  will  and  testament.  Pro- 
vided, however,  that  they  act  without  compensation  for  their  services  as  such 
executors  and  trustees ;  and  in  case  either  of  them  shall  refuse  to  act  on  said 
condition,  I  appoint  only  such  of  them  executors  and  trustees  as  shall  consent 
to  act  without  pay.  I  direct  that  my  said  son,  Sidney,  shall  be  employed  also 
as  sole  attorney  and  counsel  for  said  executois  and  trustees  in  the  settlement 
and  management  of  my  estate,,  and  that  he  shall  receive,  out  of  the  income  of 
my  estate,  the  stun  of  two  thousand  dollars  ($2,000)  per  year  for  Ills  services 
as  said  attorney  and  counsel." 

It  is  the  contention  of  the  appellant  that  the  decedent  had  the  right 
to  select  his  son  as  the  sole  attorney  and  counsel  for  the  executors  and 
trustees,  and  that  they  cannot  refuse  to  recognize  him  in  that  capacitv. 
In  the  Matter  of  Caldwell.  188  N.  Y.  115,  80  N.  E.  663,  a  will  was  be- 
fore the  court  wherein  the  testator  assumed  to  appoint  the  attorneys  for 
his  estate  upon  proceedings  to  probate  the  decedent's  will,  as  well  as 
upon  all  other  matters  wherein  his  executors  should  reqiiire  legal  serv- 
ices or  advice  in  the  settlement  of  his  estate.  Bartlett,  J.,  said  in  188  N. 
Y.  at  page  121,  80  N.  E.  at  page  664: 

"The  law  of  this  state  does  not  recognise  any  testamentary  power  to  control 
executors  In  the  choice  of  the  attorneys  or  counsel  who  shall  act  for  them  In 
their  representative  capacity.  They  may  Incur  a  personal  liability  for  the  con- 
duct of  their  lawyers,  and  hence  they  are  beyond  the  control  of  their  testator 
In  making  the  selection.  Such  a  provision,  therefore,  as  this  wUl  contains,  in 
reference  to  the  attorneys  to  be  employed.  Is  to  be  regarded  merely  as  expres- 
sive of  a  wish  on  the  part  of  the  testator,  which  it  is  most  proper  for  the  ex- 
ecutors to  observe  if  it  accords  with  their  own  Judgment,  but  which  otherwise 
they  are  not  bound  to  regard." 

To  the  same  effect  are  the  decisions.  In  re  Ogier,  101  Cal.  381,  35 
Pac.  900,  40  Am  St.  Rep.  61 ;    In  re  Pickett's  Will,  49  Or,  127,  89 
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Pac.  y77\  Young  v.  Alexander,  84  Tenn.  (16  Lea)  108;  Foster  v.  Els- 
ley,  L.  R.  19  Ch.  Div.  518.  So  strongly  is  this  the  trend  of  the  author- 
ities, even  though  there  are  some  to  the  contrary,  that  the  rule  is  laid 
down  in  Amer.  &  Eng.  Enc.  of  Law  (2d  Ed.)  vol.  11,  page  1241,  that: 

"The  right  of  the  executor  to  select  the  attorney  whom  he  would  employ  in 
the  affairs  of  the  estate  cannot  be  controlled,  even  by  the  will  of  the  decedent." 

And  when  one  considers  the  necessarily  confidential  relationship 
which  prevails  between  the  attorney  and  his  client,  the  reason  for  the 
refusal  to  allow  the  testator  to  control  the  designation  of  the  attor- 
ney, who  shall  represent  the  executor  and  subject  him  to  liability  of 
many  kinds,  becomes  apparent.  As  was  said  in  Re  Paschal,  10  Wall. 
496,  19  L.  Ed.  992: 

"The  relations  between  counsel  and  client  are  of  a  very  delicate  and  confi- 
dential character,  and  unless  the  utmost  confidence  prevails  between  them  the 
client's  Interests  must  necessarily  suffer." 

So  far  has  this  recognition  of  the  special  character  of  attorney  and 
client  been  carried  that  the  courts  have  recognized  the  right  of  the 
client  to  substitute  another  attorney  and  terminate  their  relation* 
ship  under  conditions  which  would  not  justify  the  termination  of  an 
ordinary  contract.  Matter  of  Dunn,  205  N.  Y.  398,  98  N.  E.  914, 
Ann.  Cas.  1913E,  536. 

We  are  of  the  opinion,  therefore,  that  the  provision  of  the  testator's 
will  did  not  obligate  his  executors  to  employ  or  recognize  his  son  as 
their  attorney,  or  as  the  attorney  for  the  estate. 

[2]  Nor  do  we  believe  that  the  paragraph  quoted  of  the  decedent's 
will  can  be  construed  as  an  absolute  gift  to  him  of  $2,000  per  annum 
out  of  the  income  of  the  estate,  for  the  language  of  the  will  shows 
clearly  that  such  amount  was  to  be  received  only  as  payment  for  the 
legal  services  which  the  testator  believed  his  son  would  be  called  upon 
to  render  to  the  estate.  Its  purpose  plainly  was  to  limit  the  amount  of 
legal  expenses  to  which  his  estate  would  be  subjected,  and  while  he  de- 
sired his  son  to  receive  that  amount  in  compensation  for  his  services, 
it  was  clearly  not  a  gift,  but  in  consideration  of  services  to  be  per- 
formed. As  the  services  have  not  been  performed,  and  the  executors 
decline  to  allow  him  to  perform  them,  the  consideration  for  the  pay- 
ment ceased,  and  the  payment  falls  with  it. 

[3]  The  appellant  now  claims  that  inasmuch  as  he  performed  legal 
services  under  an  employment  by  himself,  as  executor  and  trustee,  of 
himself  as  attorney,  he  is  entitled  to  compensation ;  but  we  think  this 
position  is  untenable.  In  Parker  v.  Day,  155  N.  Y.  383,  49  N.  E.  1046, 
the  court  quoted  with  approval  from  Perry  on  Trusts,  §  432,  as  fol- 
lows: 

"The  rule  that  trustees  can  make  no  profit  out  of  the  estate  la  carried  so  far 
in  England  that  they  can  receive  no  compensation  for  their  services.  In  the 
United  States  trustees  are  entitled  to  reasonable  compensation.  Both  in  Eng- 
land and  the  United  States  a  trustee  can  receive  no  indirect  profit  from  the 
estate  by  reason  of  his  connection  with  It  *  •  •  If  trustees  axe  factors 
or  brokers,  or  commission  agents  or  auctioneers,  or  bankers,  or  attorneys,  or 
solicitors,  they  can  make  no  charges  against  the  trust  estate  for  services  ren- 
dered by  them  In  their  professional  capacity  to  the  estate  of  which  they  are- 
trustees.    They  may  employ  the  services  of  such  agents,  if  necessary,  and  pay 
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for  tbem  from  the  estate ;  bat  U  they  undertake  to  act  In  Bucb  capacity  them- 
selves for  the  estate  they  can  receive  no  compensation.  This  rule  is  so  strict 
that.  If  the  trustee  has  a  partner  and  employs  such  partner,  no  charge  can  be 
made  by  the  firm ;  but  if  the  trustee  Is  excluded  from  all  participation  in  Uie 
compensation,  the  partner  of  the  trustee  may  be  paid  like  any  other  peraon 
for  similar  services.  *  *  *  In  the  United  States  a  trustee  has  been  re- 
fused compensation  as  solicitor  for  professional  services  rendered  by  himself 
for  himself  as  trustee,  on  the  ground  that  no  man  can  make  a  contract  with 
himself." 

The  court  further  quoted  approvingly  from  Collier  v.  Munn,  41  N. 
Y.  143,  where  it  was  held  that : 

"An  executor,  who  is  an  attorney  and  counselor  at  law,  cannot  be  allowed 
any  fees  whatever  from  the  estate  for  professionally  defending  and  conducting 
an  fiction  brought  against  the  estate,  although  requested  by  his  coexecutor  to 
appear  in  such  action  and  undertake  the  defense,  with  the  promise  of  com- 
pensation, and  although  the  legatees  and  next  of  kin  united  in  such  request." 

.   See,  also,  Bushby  v.  Berkeley,  153  App.  Div.  742,  138  N.  Y.  Supp. 
831. 

It  follows  that  the  decree  appealed  from  should  be  affirmed,  with 
costs. 

CLARKE,  SCOTT,  and  HOTCHKISS,  JJ.,  concur.  INGRA- 
HAM,  P.  J.,  dissents. 


(164  App.  Dlv.  697) 

CURTIS  T.  DAVIDSON.     (No.  6361.) 

(Supreme  Court,  Appellate  Division,  First  Department.    December  4,  1914.) 

1.  Banks  and  Banking  (§  263*) — Deposits — Riqut  to. 

The  receiver  of  an  Insolvent  national  bank  takes  Its  assets  subject  to 
all  defenses,  and  an  indorser  on  an  unpaid  note,  who  was  sued  alone, 
may  set  oft  against  the  amount  of  the  note  bis  deposit  in  the  bank,  with- 
out showing  that  the  makers  were  insolvent. 

[E:d.  Note. — For  other  cases,  see  Banks  and  Banking,  Cent.  Dig.  §§  9S5, 
1122;   Dec.  Dig.  i  263.*] 

2.  CouKTs    ({  97*) — Decisions  of  Fedebai.  Courts — Authobitt  in   Stati 

COUBTS. 

In  determining  the  rights  of  set-off  in  a  suit  by  the  receiver  of  a  na- 
tional bank,  the  rule  prevailing  in  the  federal  courts  should  be  followed. 

[Ed.  Note.— For  other  cases,  see  Courts,  Cent  Dig.  {{  32&-333;  Dec. 
Dig.  I  97.*] 

Appeal  from  Special  Term,  New  York  County. 

Action  by  Rensselaer  L.  Curtis,  as  receiver  of  the  Atlantic  Na- 
tional Bank,  against  Henry  Davidson.  From  an  order  denying  motion 
for  judgment  on  the  pleadings,  plaintiff  appeals.    Affirmed. 

Argtied  before  INGRAHAM,  P.  J.,  and  McLAUGHLIN, 
LAUGHLIN,  CLARKE,  and  SCOTT,  JJ. 

Stuart  G.  Gibboney,  of  New  York  City,  for  appellant. 
Jerome  A.  Strauss,  of  New  York  City,  for  respondent 

McLaughlin,  J.  The  complaint  alleges  that  on  April  16,  1913, 
the  Atlantic  National  Bank  was  found  to  be  insolvent,  and  plaintiff 

*Fot  otlier  ease*  sm  aamt  topic  A  i  nttmsek  in  Dee.  &  Am.  Digs.  1M7  to  data,  ft  Rep'r  Indexes 
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appointed  receiver  of  the  same ;  that  among  its  assets,  at  the  time  of 
such  appointment,  were  19  promissory  notes,  aggregating  $2,600.61, 
which  had  been  discounted  by  the  bank,  and  upon  which  the  defend- 
ant was  indorser;  that  none  of  the  notes  matured  prior  to  the  in- 
solvency; that  at  maturity  they  were  not  paid,  were  duly  protested, 
and  notice  thereof  given  to  the  defendant.  The  answer  does  not  deny 
the  material  allegations  of  the  complaint,  but  alleges,  by  way  of  set- 
off, that  at  the  time  the  bank  became  insolvent,  and  the  plaintiff  was 
appointed  receiver,  the  defendant  had  a  'deposit  therein  amounting  to 
$647.66,  and  he  asks  that  the  judgment  demanded  by  plaintiff  be  re- 
duced to  that  extent.  After  issue  had  been  joined,  the  plaintiff  moved, 
under  section  547  of  the  Code  of  Civil  Procedure,  for  judgment  on 
the  pleadings.    The  motion  was  denied,  and  he  appeals. 

[i]  The  appellant  admits  that,  if  the  action  were  against  the  makers 
of  the  notes,  they  would  be  entitled  to  set  off  their  deposit  balances  in 
reduction,  pro  tanto,  of  the  claims  asserted  against  them,  but  he  claims 
the  allowance  of  such  set-off  to  an  indorser,  in  the  absence  of  an  al- 
legation of  the  makers'  insolvency,  would  result  in  an  unlawful  pref- 
erence in  favor  of  the  indorser;  in  other  words,  that  an  indorser 
should  not  be  allowed  to  set  off  his  deposit  balance  against  his  liability 
on  a  note,  without  alleging  and  proving  the  inability  of  the  maker  to 
pay.  I  have,  however,  been  unable  to  find  any  authority  which  holds 
that,  when  the  indorser  alone  is  sued,  his  right  to  set  off  a  balance 
standing  to  his  credit  when  the  bank  became  insolvent  is  dependent  up- 
on his  alleging  and  proving  the  insolvency  of  the  maker,  and  I  can  see 
no  good  reason  why  such  set-off  should  not  be  allowed.  The  receiver 
acquired  the  assets  of  the  bank  subject  to  all  defenses  and  set-offs 
which  might  have  been  interposed  in  an  action  brought  by  it.  Scott  v. 
Armstrong,  146  U.  S.  499,  13  Sup.  Ct.  148,  36  L.  Ed.  1059.  Had  the 
bank  brought  this  action,  instead  of  the  receiver  clearly  the  defendant 
would  have  had  a  right  to  offset  against  the  plaintiff's  claim  whatever 
deposit  balance  the  bank  held  standing  to  his  credit.  Van  Wagoner  v. 
Paterson  Co.,  23  N.  J.  Law,  283. 

Matter  of  Middle  District  Bank,  1  Paige,  585,  upon  which  the  ap- 
pellant chiefly  relies,  has  not  escaped  my  attention.  That  was  not  an 
action  where  an  indorser  sought  to  set  off  his  balance,  but  simply  an 
application  for  instructions,  by  the  receiver  of  an  insolvent  bank,  to  the 
chancellor.  The  instructions  given  cannot  be  said  to  have  defined  the 
rights  of  an  indorser  in  an  action  by  the  receiver  in  which  the  in- 
dorser is  made  sole  defendant. 

[2]  The  bank  of  which  plaintiff  is  receiver  was  organized  under  the 
National  Banking  Act,  and,  in  determining  whether  this  would  be  a 
proper  set-off  under  that  act,  the  rule  prevailing  in  the  federal  courts 
should  be  followed.  Frank  v.  Mercantile  National  Bank,  182  N.  Y. 
264,  74  N.  E.  841,  108  Am.  St.  Rep.  805.  The  right  of  a  depositor  in 
an  insolvent  national  bank  to  set  off  his  deposit  against  the  amount  of 
a  note  upon  which  he  was  sued  as  indorser  was  settled  in  Yardley  v. 
Clothier  (C.  C.)  49  Fed.  337.    In  that  case  Butler,  J.,  said : 

"We  do  not  consider  It  Important  that  the  defendant's  obligation  Is  that 
of  an  indorser  simply.  Hia  undertaking  was  complete,  and  bis  obligation  ab- 
solute, when  be  placed  his  name  an  the  note.    Nothing  remained  for  him 
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to  do.  *  *  *  Tbe  fact  that  he  might  be  discharged  by  act  of  the  maker, 
or  fallnre  to  protest  and  give  notice,  ia  unimportant.  «  •  *  Whatever 
character,  however,  may  be  ascribed  to  tlie  defendant's  obligation,  the  receiver 
took  it,  such  as  it  was,  subject  to  tbe  right  «f  set-off  which  the  defendant 
then  had." 

This  decision  was  subsequently  affirmed  by  the  Circuit  Court  of  Ap- 
peals (51  Fed.  506,  2  C.  C.  A.  349,  17  L.  R.  A.  462),  and  approved 
by  the  Supreme  Court  of  the  United  States  in  Scott  v.  Armstrong, 
supra.  The  same  rule  was  applied  in  Re  Shults  (D.  C.)  132  Fed.  573. 
See,  also,  Arnold  v.  Niess,  1  Walker  (Pa.)  115. 

I  think  the  motion  for  judgment  on  the  pleadings  was  properly  de- 
nied. The  order  appealed  from,  therefore,  should  be  affirmed,  with 
$10  costs  and  disbursements.    All  concur. 


(164  App.  DiT.  581) 

EIDLITZ  et  al.  T.  MANHATTAN  WRE5CKIN0  ft  CONTRACTING  CO. 

CNo.  6362.) 

(Supreme  Court,  Appellate  Division,  First  Departm«it    December  4,  1914.) 

L  Refokmation  or  Instruments  (J  19*) — Right  to  Rbli»»— Inadeqdact 
ov  RxioBDT  AT  Law. 

Where  a  written  contract  for  the  wrecking  of  certain  buildings  by  mis' 
take  Included  other  buildings  not  intended  by  the  parties,  and  the  wreck- 
ing company  removed  the  valuable  materials  from  the  buildings  intended 
to  be  Included,  and  then  refused  to  proceed,  because  it  was  not  given 
possession  of  the  other  buildings,  the  other  party  to  the  contract  has  no 
adequate  remedy  at  law,  and  Is  entitled  to  equitable  relief,  reforming  the 
contract. 

[Ed.  Note. — For  other  cases,  see  Reformation  of  Instruments,  Cent. 
Dig.  {{  74-78 ;   Dec.  Dig.  {  19.*] 

2.  Refobmation  or  Instruments  (J  32*) — ^Laches — ^Injubt  to  Defendant. 

An  action  for  the  reformation  of  a  contract  for  the  wrecking  of  build- 
ings, on  the  ground  of  mistake,  which  was  not  begun  imtll  more  than 
two  years  after  the  execution  of  the  contract,  is  not  barred  by  laches, 
where  it  did  not  appear  that  tbe  defendant  had  been  caused  to  change 
its  position  to  its  hurt  by  the  delay  in  briugiag  the  action,  especially 
where  there  had  been  pending  in  the  meantime  an  action  at  law  by  the 
defendant  against  the  plaintiffs,  in  which  plaintiffs  relied  upon  the  mis- 
■  take  as  a  defense,  and  which  was  dismissed  only  two  days  before  the 
equitable  action  was  begun. 

[Ed.  Note. — ^For  other  cases,  see  Reformation  of  Instruments,  Cent 
Dig.  |{  119-121 ;  Dec.  Dig.  {  32.*] 

Appeal  from  Special  Term,  New  York  County. 

Action  by  Otto  M.  Eidlitz  and  another  against  the  Manhattan 
Wrecking  &  Contracting  Company.  Judgment  for  the  defendant  (84 
Misc.  Rep.  243,  145  N.  Y.  Supp.  889),  and  plaintiffs  appeal.  Reversed, 
and  new  trial  ordered. 

Argued  before  INGRAHAM,  P.  J.,  and  McIvAUGHLIN,  LAUGH- 
LIN,  CLARKE,  and  SCOTT,  JJ. 

Eidlitz  &  Hulse,  of  New  York  City  (Frederick  Hulse,  of  New  York 
City,  of  counsel),  for  appellants. 

Feltenstein  &  Rosenstein,  of  New  York  City  (Moses  Feltenstein,  of 
New  York  City,  of  counsel),  for  respondent. 

•Por  other  case*  see  same  topic  A  {  kdmbbb  In  Dec.  A  Am.  Digs.  1M7  to  date,  A  Rep'r  Indexes 
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CLARKE,  J.  The  learned  Special  Term  in  its  decision  found,  inter 
alia,  the  following  facts : 

The  plaintiffs,  doing  business  under  the  firm  name  and  style  of  Marc 
Eidlitz  &  Son,  on  May  17,  1911,  entered  into  a  written  contract  witli 
the  New  York  Society  for  the  Relief  of  Ruptured  and  Crippled  for 
the  erection  of  a  hospital  on  the  site  of  the  buildings  then  known  as 
304-322  East  Forty-Third  street,  inclusive,  and  303-325  East  Forty- 
Second  street,  inclusive,  in  the  borough  of  Manhattan,  city  of  New 
York.  Theretofore,  and  on  May  11th,  the  defendant  made  application 
to  the  Society,  asking  to  whom  defendant  might  submit  estimates  for 
the  demolition  of  the  buildings  on  said  site.  On  the  27th  of  May  plain- 
tiffs received  from  the  Society  this  letter  of  inquiry  of  the  defendant, 
and  on-  the  same  day  they  wrote  to  the  defendant : 

"Inclosed  please  find  proposal  form.  Will  you  please  submit  your  estimate 
thereon,  and  let  us  have  same  at  this  office  not  later  than  Monday  afternoon 
next?" 

In  the  envelope  with  said  letter  plaintiffs  mailed  three  inclosures: 
A  diagram  showing  the  site  of  proposed  hospital  and  containing  the 
numbers  of  the  houses  to  be  wrecked,  which  on  Forty-Third  street  ran 
from  304  to  322,  inclusive;  a  typewritten  blank  proposal,  on  which 
the  language  was,  "We  hereby  agree  to  furnish  *  *  *  all  labor 
and  materials  *  *  *  necessary  to  take  down  and  remove  from  the 
premises  all  portions  of  said  buildings,  including  fences  and  outhouses 
in  back  yard,  and  the  cutting  down  and  removal  of  trees,  now  situated 
at  304  to  332  East  Forty-Third  street,  inclusive,  and  303  to  325  East 
Forty-Second  street,  inclusive" ;  and  also  an  envelope  addressed  to  the 
plaintiff — which  letter  and  inclosures  the  defendant  received. 

On  the  11th  day  of  May,  1911,  the  defendant's  president,  Levenson, 
read  an  article  in  the  New  York  Times  regarding  the  site  of  the  propos- 
ed hospital,  which  said : 

"Complete  Site  for  New  Hospital. 

"The  Society  for  Ruptured  and  Crippled  Children  has  completed  the  site* 
for  its  proposed  building  to  replace  the  old  Lexington  avenue  property  by 
the  purchase  of  310  East  Forty-Third  street  and  303  East  Forty-Second  street. 
•  ♦  •  The  hospital  trustees  have  accumulated  a  frontage  of  200  feet  on 
Forty-Second  street  and  170  feet  on  Forty-Third  street  Just  east  of  Second 
avenue,  which  is  to  be  improved  for  a  group  of  buildings." 

Immediately  after  receiving  the  letter  with  the  three  inclosures,  Lev- 
enson visited  the  site  and  inspected  the  houses  standing  thereon,  and 
found  all  of  the  houses,  namely,  303-325  East  Forty-Second  street, 
inclusive,  and  304-322  East  Forty-Third  street,  inclusive,  vacant,  but 
found  the  houses  324-332  East  Forty-Third  street,  inclusive,  fully  oc- 
cupied. 

The  court  further  found : 

That  on  or  about  the  1st  day  of  January,  1911  (which  is  an  evident 
mistake  for  the  1st  day  of  June),  plaintiffs  and  defendant  agreed  upon 
the  terms  of  a  contract  whereby  defendant  agreed  to  wall  and  suffi- 
ciently perform  and  finish  demolition  and  removal  of  all  rubbish  occa- 
sioned thereby  at  the  site  to  be  used  as  the  building  of  the  Society 
known  at  304-322  East  Forty-Third  street,  inclusive,  and  303-325. 
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inclusive,  East  Forty-Second  street,  said  work  to  be  done  within  30 
days  after  possession  shall  be  given  to  defendant,  and  defendant  was  to 
pay  plaintiffs  for  the  privilege  of  demolishing  said  buildings  and  using 
the  contents  thereof  $365.  After  the  aforesaid  terms  had  been  agreed 
upon,  plaintiffs  stated  that  they  would  have  the  contract  drafted,  which 
contract  was  to  express  their  agreement  and  intentions  as  hereinbe- 
fore set  forth ;  that  they  did  undertake  to  do  so,  and  the  said  instru- 
ment was  on  June  Ist  executed  by  both  parties  and  is  Exhibit  9.  This 
agreement  described  the  work  generally  as : 

"All  demolition  and  removal  of  rubbish  occasioned  thereby,  as  per  attached 
proposal,  for  and  at  the  buildings  for  the  New  ToVk  Society  for  the  Belief  of 
Ruptured  and  Crippled,  303  to  325  East  Forty-Second  street" 

At  the  time  of  the  execution  by  the  parties  of  Exhibit  9,  the  pro- 
posal, Exhibit  8,  was  also  attached  to  Exhibit  9.  In  the  proposal  the 
numbers  of  the  houses  on  East  Forty-Third  street  were  incorrectly 
stated,  and  should  have  been  304-322,  instead  of  304-332.  That  be- 
tween the  2d  of  June  and  the  16th  of  June  the  defendant  removed  all 
the  junk,  fixtures,  and  other  materials  of  value  from  the  buildings 
304-322  East  Forty-Third  street  and  303-325  East  Forty-Second 
street.  That,  the  plaintiffs  refusing  to  deliver  to  the  defendant  the 
possession  of  the  five  houses  324-332  East  Forty-Third  street,  the  de- 
fendant ceased  work  after  having  demanded  possession  of  said  houses. 
That  on  June  16th  the  defendant  abandoned  the  work  it  had  agreed 
to  do,  and  neglected  and  refused  to  complete  the  work.  That  there- 
after the  plaintiffs  were  compelled  to  and  did  complete  the  work  which 
the  defendant  had  agreed  to  do.  That  the  plaintiffs  have  duly  per- 
formed each  and  every  the  terms  of  said  agreement  on  their  part  to  be 
performed. 

On  the  14th  of  October,  1911,  defendant  began  an  action  in  the  City 
Court  to  recover  $5,000  damages  for  the  breach  of  said  contract,  and 
on  November  3d  the  plaintiffs  here,  tHe  defendants  there,  interposed  an 
answer,  setting  up  a  separate  defense  that  the  buildings  324-332  East 
Forty-Third  street  were  included  in  said  contract  by  mistake,  and  that 
there  had  been  a  waiver  of  the  provisions  of  the  contract  including 
said  houses,  and  setting  up  by  way  of  counterclaim  the  same  facts, 
and,  after  alleging  the  abandonment  of  the  work  on  said  contract,  de- 
manded an  affirmative  judgment  against  the  plaintiff  for  $2,300.  That 
case  was  tried,  and  a  judgment  entered  for  the  plaintiff  on  June  22, 
1912,  which  on  appeal  to  the  Appellate  Term  was  reversed.  There- 
after the  defendants  there,  the  plaintiffs  here,  served  an  amended  an- 
swer, and  subsequently  the  case  was  removed  to  the  Supreme  Court, 
and  on  October  16,  1913,  it  came  on  for  trial,  and  at  the  close  of  plain- 
tiff's evidence  the  complaint  was  dismissed. 

On  October  28,  1913,  the  plaintiffs  commenced  this  action  to  reform 
the  contract  and  for  judgment  for  damages  occasioned  by  the  alleged 
breach  of  the  defendant.  Notwithstanding  the  facts  as  found  by  the 
learned  court  clearly  established  the  mistake  in  the  inclusion  of  the  i 

buildings  Nos.  324-332,  and  warrant  the  reformation  of  the  contract,  ! 

the  complaint  was  dismissed,  the  conclusions  of  law  being :  | 
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"(1)  That  the  plaintiffs  had  and  bare  a  complete  and  adequate  remedy  at 
.  law.    (2)  Tbat  the  plaintiffs  are  guilty  of  such  laches  In  commencing  this  ac- 
tion about  October  28,  1913,  that  they  are  precluded  from  maintaining  this 
action." 

[  1  ]  I  am  unable  to  perceive  how  the  plaintiffs  had  and  have  a  com- 
plete and  adequate  remedy  at  law.  What  they  demand  is  damages  for 
the  alleged  breach  of  its  contract  by  the  defendant,  who,  having  got 
into  possession  of  all  the  buildings  intended  to  be  covered  by  the  con- 
tract, ripped  out  all  material  that  was  of  any  value  to  them,  and  then 
refused  to  complete,  alleging  as  a  reason  that  they  did  not  get  the  five 
buildings  which  they  thoroughly  well  knew  were  not  included  in  the 
site  of  the  new  hospital  and  within  their  contract.  The  mistake,  being 
proved,  might  have  been  a  defense  in  the  action  brought  by  the  defend- 
ant for  the  alleged  breach  on  plaintiffs'  part  in  not  putting  it  into  pos- 
session of  the  extra  buildings;  but  how  the  present  plaintiff^  could 
recover  damages  in  an  action  at  law,  the  contract  remaining  unchanged, 
I  fail  to  see.  I  think  they  were  required  to  go  into  equity  for  a  refor- 
mation of  the  contract. 

[2]  I  am  also  unable  to  perceive  such  laches  on  their  part  as  will 
defeat  a  recovery.  The  statute  of  limitations  has  not  run,  and  the  de- 
fendant has  not  been  caused  to  change  its  position  to  its  hurt  by  the 
delay  in  bringing  the  action.  In  Andrews  v.  Gillespie,  47  N.  Y.  487, 
the  court  said : 

"The  correction  of  mistakes  in  written  instruments,  occurring  by  accident, 
fraud,  or  otherwise,  has  been  one  of  the  acknowledged  branches  of  equity  Ju- 
risdiction from  the  earliest  history  of  the  court,  and  the  party  Injured  by  the 
mistake  has  a  right  to  demand  its  correction  upon  furnishing  satisfactory 
proof  that  it  has  been  made.  Gillespie  and  Wife  v.  Moon,  2  Johns.  Gh.  585 
[7  Am.  Dec.  559].  In  this  case,  Chancellor  Kent,  with  his  usual  ability,  states 
the  doctrine  and  the  principles  upon  which  it  rests,  and  reviews  many  of  the 
cases  which  had  then  been  determined,  and  shows  that  delay  In  commencing 
proceedings  will  not  alone  prevent  the  granting  of  relief.  In  this  case,  a 
mistake  in  a  deed  was  corrected  after  the  lapse  of  14  years,  there  then  being 
no  statute  barring  the  action,  if  not  commenced  within  that  period.  This,  and 
the  cases  cited,  shows  that  lapse  of  time,  in  the  absence  of  such  statute,  will 
not  prevent  the  granting  of  the  relief."    . 

In  Bidwell  v.  Astor  Mutual  Ins.  Co.,  16  N.  Y.  263,  the  court  said : 

"There  is  no  rule  of  law  which'  fixed  the  period  within  which  a  man  may 
discover  that  a  writing  does  not  express  the  contract  which  he  supposed  it  to 
contain,  and  which  bars  him  of  relief  for  delay  in  asserting  his  rights,  short 
of  the  period  fixed  by  the  statute  of  limitations." 

In  Galliher  v.  Cadwell,  145  U.  S.  368,  12  Sup.  Ct.  873,  36  L.  Ed. 
738,  Mr.  Justice  Brown  said : 

"The  cases  are  many  in  which  this  defense  [laches]  has  been  invoked  and 
considered.  It  is  true  that,  by  their  difference  of  fact,  no  one  case  becomes 
an  exact  precedent  for  another,  yet  a  uniform  principle  pervades  them  all. 
They  proceed  on  the  assumption  that  the  party  to  whom  laches  Is  imputed  has 
knowledge  of  his  rights  and  an  ample  opportunity  to  establish  them  In  the 
proper  forum ;  that  by  reason  of  his  delay  the  adverse  party  has  good  rea- 
son to  believe  that  the  alleged  rights  are  worthless,  or  have  been  abandoned  ; 
and  that,  because  of  the  change  la  (Condition  or  relations  during  this  period 
of  delay,  it  would  be  an  injustice  to  the  latter  to  permit  blm  to  now  assert 
them.    *    *    •    They  all  proceed  apon  the  theory  that  lacbea  is  not,  like 
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limitation,  a  nfere  matter  of  time ;  but  principally  a  question  of  the  inequity 
«f  permitting  tbe  claim  to  be  enforced — an  inequity  founded  upon  some  change 
in  tlie  co&dltlon  or  relations  of  the  property  or  the  pardes." 

To  the  same  effect,  Pennsylvania  Mutual  Insurance  Co.  v.  Austin, 
168  U.  S.  685,  18  Sup.  Ct.  223, 42  L.  Ed.  626. 

In  Cox  V.  Stokes,  156  N.  Y.  491,  511,  51  N.  E.  316,  322,  Judge  Vann 
said: 

"\Miether  the  equitable  doctrine  of  laches,  as  distinguished  from  the  stat- 
ute of  limitations,  now  exists  In  this  state,  is  open  to  serious  doubt" 

And  this  was  repeated  by  Judge  Gray  in  Treadwell  v.  Clark,  190  N. 
Y.  51,  at  page  60,  82  N.  E.  505,  at  page  507. 

The  defendant  knew,  from  the  time  the  mistake  was  discovered 
down  to  the  very  time  of  the  beginning  of  this  action,  precisely  what 
plaintiffs'  claim*was,  and  in  that  respect  the  situation  is  similar  to  that 
in  Boardman  v.  Lake  Shore  &  Michigan  Southern  Ry.  Co.,  84  N.  Y. 
157.  The  defendant  has  not  changed  its  position  in  any  respect  by  rea- 
son of  the  delay  in  commencing  this  suit ;  on  the  contrary,  it  was  en- 
gaged in  actual  litigation  in  regard  to  the  same  contract,  and  knew 
throughout  the  whole  conduct  of  that  litigation  the  plaintiffs'  claim. 
This  action  was  commenced  within  five  days  after  the  dismissal  of  the 
complaint  in  that  case. 

The  dismissal  of  the  complaint  in  the  case  at  bar  was  erroneous; 
but,  as  no  evidence  was  taken  upon  the  question  of  damages,  we  are 
not  in  a  position  to  direct  the  final  judgment  to  which  plaintiff  is  en- 
titled. 

Therefore  the  judgment  appealed  from  should  be  reversed,  and  a 
new  trial  ordered,  with  costs  to  the  appellant  to  abide  the  event.  All 
concur. 


(88  Misc.  B«.  8S) 

PBOPLB  T.  EIMMEJI.  et  al. 

(Supreme  Court,  Appellate  Term,  First  Department.    December  7,  1914.) 

h  Dkugqistb  (5  11*) — Penalties — Adttltebation  and  Sale  of  Adulterated 
Drugs  by  Clbsk — "Person." 

Under  Public  Health  Law  (Consol.  Laws,  c.  45)  |  234,  as  amended  by 
Laws  1910,  c.  422,  making  every  proprietor  of  a  pharmacy  or  drug  store 
responsible  for  the  strength,  quality,  and  purity  of  all  drugs  sold  or  dis- 
posed by  him ;  section  235,  as  so  amended,  making  such  proprietor  liable 
for  Tlolatlons  of  that  section  by  his  apprentices,  or  unlicensed  employes ; 
section  240,  subds.  10,  11,  as  so  amended,  making  it  a  misdemeanor  for 
any  person  to  adulterate  any  drug,  knowing  or  Intending  that  it  shall  be 
used,  or  to  sell  any  adulterated  drug,  or  for  any  person  to  violate  any 
provision  of  that  article  for  which  no  other  punishment  is  Imposed ;  and 
the  farther  provisions  of  section  240,  as  amended,  that  any  person  vio- 
lating any  provision  of  that  article  who  is  not  criminally  prosecuted  shall 
forfeit  to  the  people  $50,  that  the  word  "person"  In  that  article  shall  Im- 
port both  the  plural  and  singular,  and  include  corporations,  partnerships, 
etc.,  that  the  act,  omission,  or  failure  of  any  officer,  agent,  or  person  act- 
ing for  or  employed  by  any  corporation  or  association  within  the  scope  of 
his  authority  or  employment  shall  be  deemed  the  act,  omission,  or  failure 
of  the  corporation  or  association,  and  that.  In  case  of  a  violation  by  a  ■ 
partnership,  association,  or  corporation,  every  member  of  the  partnership 

*For  other  eases  aee  Rame^epic  A  9  inmssit  In  Dee.  ft  Am.  Digs.  1907  to  date,  &  Rep'r  Indexes 
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or  assodatlon,  and  the  directors  and  general  officers  of  the  corporation 
and  the  general  manager  of  each  shall  be  individually  liable — ^ttae  mem- 
bers of  a  partnership  were  Uable  for  the  penalty  for  the  act  of  their 
clerk,  a  registered  pharmacist,  in  wrongfully  couipoundlng  and  delivering 
an  adulterated  drug,  although  they  had  directed  him  to  obey  the  law,  and 
though  partnerships  are  not  mentioned  In  the  provision  relative  to  the 
liability  of  corporations  or  associations  for  the  acts  of  their  officers  and 
agents,  as  the  purpose  of  the  amendment  of  1010  to  section  240  was  not 
to  limit  the  scope  of  the  act,  but  to  make  it  more  definite  and  certain  as 
to  corporations  or  associations. 

[Ed.  Note. — ^For  other  cases,  see  Druggists,  Cent  Dig.  {  10;  Dec.  Dig. 
S  II.* 

For  other  definitions,  see  Words  and  Phrases,  First  and  Second  Series, 
Person.] 

2.  Cbiminal  Law  (§  21*) — ^Intent — Acts  Pbohibited  by  Statute. 

The  general  mle  that  criminal  Intent  is  the  essence  of  the  crime  does 
not  apply  to  an  act  which  is  simply  malum  prohibitum. 

[Ed.  Note. — For  other  cases,  see  Criminal  Law,  Cent.  Dig.  i  22;  Dec. 
Dig.  i  21.*] 

Seabury,  J.,  dissenting. 

Appeal  from  Municipal  Court,  Borough  of  Manhattan,  Fifth  Dis- 
trict. 

Action  for  a  penalty  by  the  People  of  the  State  of  New  York  against 
Oscar  P.  Kimmel  and  another.  From  a  judgment  in  favor  of  de- 
fendants, the  People  appeal.  Reversed,  and  judgment  directed  for 
the  People. 

Argued  December  term,  1913,  before  SEABURY,  GUY,  and  BI- 
JUR.  JJ. 

Steiner  &  Peterson,  of  New  York  City  (Thomas  Carmody,  Atty. 
Gen.,  and  Jerome  Steiner,  of  New  York  City,  of  counsel,  and  Joseph 
H.  Kohan,  of  New  York  City,  on  the  brief),  for  the  People. 

Herman  H.  Kimmel,  of  New  York  City  (Edward  Petigor,  of  New 
York  City,  of  counsel),  for  respondents. 

GUY,  J.  [1]  The  plaintiff  appeals  from  a  judgment  in  favor  of 
defendants,  entered  after  a  trial  by  the  court,  acting  without  a  jury, 
in  an  action  brought  to  recover  $50  penalty  for  violation  of  article 
11  of  the  Public  Health  Law,  which  (section  240)  provides : 

"Any  person  that  violates  any  of  the  provisions  of  this  article,  who  Is  not 
criminally  prosecuted,  as  for  a  misdemeanor,  shall  forfeit  to  the  people  of 
the  state  of  New  York    •    »    •    fifty  dollars,"  etc. 

The  evidence  shows  that  defendants'  relief  clerk,  a  registered  phar- 
macist, during  the  absence  and  without  knowledge  of  defendants, 
wrongfully  compounded  and  delivered  to  a  customer  of  defendants 
a  prescription  which  called  for  50  per  cent,  of  ichthyol,  whereas,  in 
fact,  the  prescription  as  compounded  contained  only  38  per  cent,  of 
ichthyol;  that  defendants  were  partners;  that  said  relief  clerk  was 
employed  by  them  to  perform  duty  when  neither  they  nor  their  reg- 
ular clerk  could  be  present;  and  that  he  had  been  instructed  by  de- 
fendants to  obey  the  law. 

•For  other  cases  <«e  same  topic  &  !  numbeb  in  Dec.  A  Am.  Digs.  Up7  to  date,  &  Rep'r  Indexes 
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Section  234  of  article  11,  subd.  2,  provides  that: 

"Erery  proprietor  of  a  wholesale  or  retail  pharmacy,  drug  store  or  store  Is 
responsible  for  the  strength,  quality  and  purity  of  all  drugs  sold  or  dispensed 
by  him." 

Section  235  provides  for  permission  to  employ  apprentices,  and  fur- 
ther provides  that: 

"The  proprietor  as  principal  shall  be  equally  liable  for  violations  of  this 
article  by  his  apprentices  or  his  unlicensed  employes." 

Section  237,  subd.  5,  provides  that  a  drug  is  to  be  deemed  adul- 
terated where  the  "strength,  quality  or  purity"  of  any  article  com- 
pounded or  sold  by  a  druggist  "differs  from  the  professed  standard 
of  strength,  quality  or  purity  under  which  it  is  sold." 

Section  240,  subd.  10,  provides,  among  other  things,  that  it  shall 
be  a  mi.sdemeanor  for  "any  person  to  adulterate,  misbrand  or  sub- 
stitute any  drug,  knowing  or  intending  that  it  shall  be  used,  or  sells, 
offers  for  sale  or  causes  to  be  sold  any  adulterated,  misbranded  or 
substituted  drug,"  or  (subdivision  1 1)  "for  any  "person  to  violate  any 
of  the  provisions  of  this  article,  *  *  *  for  which  violation  no 
other  punishment  is  imposed." 

Section  240,  after  providing  for  the  forfeiture  of  $50,  as  before 
stated,  further  provides : 

"In  construing  and  enforcing  ttie  provisions  of  this  article  the  word  'person' 
shall  Import  both  the  plural  and  singular  and  shall  Include  corporations,  com- 
panies, partuerships,  societies  and  associations,  and  the  act,  omission  or  fail- 
ure of  any  ofUcer,  agent  or  other  person  acting  for  or  employed  by  any  cor- 
IMratlon  or  association  within  the  scope  of  his  authority  or  employment  shall 
in  every  case  be  deemed  to  be  the  act,  omission  or  failure  of  the  corporation 
or  association  as  well  as  that  of  the  otlicer,  agent  or  other  person ;  and  that 
in  case  of  violation  of  the  provisions  of  this  article  by  a  partnership,  associa- 
tion or  corporation,  every  member  of  the  partnership  or  association  and  the 
directors  and  general  officers  of  the  corporation  and  the  general  manager  of 
the  partnership,  association  or  corporation,  shall  be  individually  liable,  and 
any  action,  prosecution  or  proceeding  authorized  by  this  article  may  be  brought 
against  any  or  all  of  such  persons." 

It  is  contended  by  the  defendants  respondents,  and  it  was  so  de- 
termined by  the  learned  trial  court  below,  that  the  failure  to  include 
the  word  "partnership"  in  the  clause  providing  that  the  act,  omission, 
or  failure  of  any  officer,  agent,  or  other  person  acting  within  the  scope 
of  his  authority  shall  be  deemed  to  be  the  act  of  the  corporation  or 
association,  indicates  an  intent  on  the  part  of  the  Legislature  that  only 
corporations  and  associations  shall  be  held  liable  for  the  acts  of  their 
authorized  agents,  and  that  members  of  a  partnership  shall  only  be 
punishable  as  for  a  misdemeanor  for  an  intentional  violation  of  the 
law,  and  cannot  be  held  liable  as  for  a  penalty  for  any  violation  of 
the  statute  by  a  registered  pharmacist  in  their  employ,  committed  with- 
out their  knowledge  or  specific  authorization.  In  this  construction  of 
the  statute  I  am  of  the  opinion  that  the  learned  court  erred.  Such 
a  construction  would,  in  effect  nullify  the  statute,  so  far  as  the  pun- 
ishment of  partners  by  penalty  for  the  acts  of  agents  is  concerned. 

The  statute  must  be  read  as  an  entirety  and  with  regard  to  the  pur- 
pose for  which  it  was  enacted..   The  construction  placed  upon  the 
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amendment  to  section  240  is  entirely  at  variance  with  the  provision 
contained  in  section  234  that  every  proprietor  of  a  drug  store  "is 
responsible  for  the  strength,  quality  and  purity  of  all  drugs  sold  or 
dispensed  by  him,"  and  with  the  general  purpose  of  the  statute — i.  e., 
to  prevent  the  selling  or  compounding  and  dispensing  by  prescription 
of  adulterated  drugs,  drugs  that  differ  in  strength,  quaUty  and  purity 
from  the  professed  standard  under  which  they  are  sold.  Under  the 
statute  as  it  stood  before  the  amendment  of  1910,  every  proprietor  of 
a  drug  store  would  have  been  liable  individually,  or  as  a  partnership, 
to  punishment  by  penalty  for  every  violation  of  the  statute  on  the 
part  of  themselves  or  their  employes.  The  purpose  of  the  amend- 
ment of  1910  was  not  to  limit  the  scope  of  the  act,  but  to  make  it  more 
definite  and  certain  as  to  proprietors  acting  as  a  corporation  or  as- 
sociation. It  is  inconceivable  that  the  Legislature  intended,  in  a  meas- 
ure designed  for  the  protection  of  the  public  health,  to  create  a  priv- 
ileged class,  in  the  forin  of  a  partnership,  which  might  violate  the  stat- 
ute with  impunity  so  far  as  the  imposition  of  a  penalty  is  concerned. 

It  is  not  necessary  to  consider  here  whether  members  of  a  partner- 
ship can,  under  the  amended  statute,  be  punished  as  for  a  misdemeanor 
for  acts  of  their  licensed  clerks,  committed  without  their  knowledge 
or  specific  authorization.  Section  240  provides  for  the  imposition  of 
a  penalty  as  to  all  violators  of  the  statute  who  "are  not  criminally 
prosecuted,"  whether  liable  to  such  prosecution  or  not.  The  defend- 
ants herein  have  not  been  criminally  prosecuted;  the  violation  com- 
plained of  was  committed  by  their  agent,  acting  within  the  scope  of 
his  authority.  No  general  direction  given  by  them  to  their  agent  that 
he  should  "obey  the  law"  could  relieve  them,  under  the  statute,  for 
responsibility  for  his  acts  so  far  as  the  penalty  provision  is  concerned. 

[2]  The  general  rule  that  criminal  intent  is  the  essence  of  the 
crime  does  not  apply  to  an  act  which  is  simply  malum  prohibitum. 
People  V.  Werner,  174  N.  Y.  132,  66  N.  E.  667 ;  People  v.  Snyder, 
90  App.  Div.  422,  86  N.  Y.  Supp.  415 ;  People  v.  D'Antonio,  150  App. 
Div.  109,  134  N.  Y.  Supp.  657;  Cullinan  v.  Burkard,  93  App.  Div. 
31,  86  N.  Y.  Supp.  1003. 

The  judgment  must  therefore  be  reversed,  and  judgment  directed 
in  favor  of  plaintiff  for  the  amount  of  the  penalty,  wi3i  costs  of  ap- 
peal and  costs  in  the  court  below. 

BIJUR,  J.,  concurs. 

SEABURY,  J.  I  dissent.  This  is  an  action  to  recover  a  penalty 
for  a  violation  of  article  11  of  the  Public  Health  Law.  The  defend- 
ants are  members  of  a  copartnership,  and  did  not  themselves  do  any 
act  in  violation  of  the  Public  Health  Law.  It  was  proved  upon  the 
trial  that  the  "relief  clerk,"  who  was  a  licensed  pharmacist  and  was 
employed  one  night  a  week  to  take  the  place  of  the  regular  clerk,  did 
violate  said  law  without  the  knowledge  and  contrary  to  the  express 
instructions  of  the  defendants.  The  statute  provides  that  the  viola^ 
tion  of  that  law  shall  constitute  a  misdemeanor,  and  that  one  who 
violates  such  law,  "who  is  not  criminally  prosecuted,  as  for  a  mis- 
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demeanor  shall  forfeit  to  the  people  of  the  state  of  New  York   * .  ♦    ♦ 
fifty  dollars."    The  statute  also  provides  that: 

"The  act,  omission  or  failure  of  any  ofBcer,  agent  or  other  person  acting 
for  or  employed  by  any  corporation  or  aaioeiatioK  within  the  scope  of  his  au- 
thority or  employment  shall  in  every  case  be  deemed  to  be  the  act,  omission 
or  failure  of  the  corporation  or  association  as  well  as  that  of  the  officer,  agent 
■or  other  person." 

It  will  be  observed  that  there  is  nothing  in  the  statute  which 
provides  that  the  act,  omission,  or  failure  of  an  agent  of  an  individual 
•or  partnership  shall  be  deemed  the  act,  omission,  or  failure  of  such 
individual  or  partnership.    On  the  contrary,  the  statute  does  provide: 

•That  In  case  of  violation  of  the  provisions  of  this  article  by  a  partnership, 
association  or  corporation,  everv  member  of  the  partnership  or  association 
and  the  directors  and  general  officers  of  the  corporation  and  the  general  man- 
<Hfer  of  the  partnership,  association  or  corporation,  shall  be  individually  lia-. 
ble,  and  any  action,  prosecution  or  proceeding  authorized  by  this  article  may* 
be  brought  against  any  or  all  such  persons." 

It  is  true  that  in  cases  of  the  sale  of  adulterated  goods,  or  of  in- 
toxicating liquors,  the  Legislature  has  in  certain  cases  provided  that 
the  act  of  the  agent  shall  be  imputed  to  the  individual  employer. 
Commonwealth  v.  Stevens,  155  Mass.  291,  29  N.  E.  508;  People  v. 
Kibler,  106  N.  Y.  321,  12  N.  E.  795.  In  Commonwealth  v.  Stevens, 
siipra,  the  court  said: 

"The  criminal  liability  of  a  master  for  the  act  of  his  servant  does  not  ex- 
tend so  far  as  his  civil  UabiHty,  inasmuch  as  he  cannot  be  held  criminally  for 
'What  the  servant  does  contrary  to  his  orders,  and  without  any  authority,  ex- 
pressed or  Implied,  merely  because  it  is  in  the  course  of  his  business  and 
within  the  scope  of  the  servant's  employment ;  but  he  would  be  liable  clvlllj 
for  a  tort  of  this  kind." 

The  authorities  referred  to  above  establish  that  in  cases  of  this 
character  one  may  be  held  liable  without  criminal  intent.  No  person 
or  class  of  persons  should  have  imputed  to  them,  by  judicial  construc- 
tion, offenses  of  which  they  are  innocent  and  of  which  they  had  no 
knowledge.  The  doctrine  of  imputed  crime  may  easily  result  in  in- 
justice. The  Legislature  is  the  judge  of  the  public  policy  to  be  adopt- 
ed, and  where  it  has  not  imposed  a  criminal  liability  the  courts  can- 
not impose  such  a  liability. 

Whether  the  discrimination,  which  the  Legislature  has  seen  fit  to 
make,  between  the  cases  of  corporations  and  associations  and  the 
cases  of  individuals  and  partnerships,  is  wise  or  not,  is  no  concern  of 
the  courts.  That  the  Legislature  had  made  such  a  discrimination  the 
language  employed  plainly  shows,  and  that  such  discrimination  is  not 
without  reason  cannot  be  denied.  In  effect  it  has  provided  that  such 
juristical  persons  as  corporations  or  associations,  which  can  only  act 
through  a  representative  or  agent,  are  chargeable  with  the  acts  or 
omissions  of  their  representatives  or  agents,  but  that  natural  per- 
sons, like  individuals  or  partnerships,  who  may  act  directly  for  them- 
selves, are  chargeable  with  their  own  acts,  but  not  with  the  acts  of 
agents  or  representatives  who  act  without  their  knowledge  or  consent. 
The  distinction  made  is  one  which  writers  on  jurisprudence  have  often 
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observed  and  commented  upon.  See  Markby's  Elements  of  Law,  § 
125. 

As  I  understand  it,  it  is  the  duty  of  the  courts  to  enforce  the  law  as 
it  is,  and  not  to  attempt,  by  construction,  to  make  the  law  as  they 
believe  it  ought  to  be.  The  Legislature  has  discriminated  between 
corporations  and  associations  and  the  case  of  partnership,  and  it  is 
the  duty  of  the  courts  to  observe  the  discrimination  which  the  Legis- 
lature has  made,  and  it  is  not  their  duty  to  declare  that  the  Legisla- 
ture did  not  intend  to  make  the  very  discrimination  which  the  language 
employed  shows  that  it  did  intend  to  make.  The  Legislature  having 
failed  to  impose  the  penalty,  the  courts  have  no  right,  by  construc- 
tion, to  impose  it.  It  is  no  answer  to  this  argument  to  say  that  the 
court  does  not  hold  that  this  construction  shall  be  given  to  the  stat- 
ute where  criminal  liability  is  sought  to  ht  imposed.  The  statute 
^  makes  no  distinction  between  the  cases  where  civil  liability  is  to  be 
imposed  and  the  cases  where  criminal  liability  is  imposed.  Those 
violating  the  statute  are,  by  its  terms,  rendered  liable  for  a  misde- 
meanor, and  in  the  event  of  their  not  being  prosecuted  for  a  misde- 
meanor they  are  liable  to  the  civil  penalty.  Thus  it  is  evident  that, 
unless  the  parties  have  committed  a  misdemeanor,  they  are  not  liable 
for  any  penalty  at  all.  The  same  statute  cannot  be  construed  to  mean 
one  thing  where  a  civil  penalty  is  to  be  imposed  and  another  thing  where 
a  criminal  liability  is  to  be  imposed.  The  meaning  of  the  statute  is 
not  affected  by  the  character  of  the  penalty  imposed  upon  those  vio- 
lating it.  Either  the  statute  makes  a  partnership  liable  for  the  acts 
of  its  agent  done  without  its  authority  and  contrary  to  its  express  di- 
rections, or  it  does  not.    There  is  no  halfway  position  possible. 

Nor  does  giving  effect  to  the  language  of  the  statute  make  the  stat- 
ute in  any  way  inconsistent  or  nullify  any  other  of  its  provisions. 
In  order  to  hold  that  the  statute  means  what  it  says,  and  does  not 
make  the  act  of  the  agent  done  without  the  knowledge  and  against  the 
directions  of  his  principal  the  act  of  a  partnership,  it  is  not  at  all  neces- 
sary to  decide  that  partners  are  not  liable  unless  they  intentionally  vio- 
late the  statute.  The  question  whether  the  act  must  be  intended,  in 
order  that  liability  shall  be  incurred,  is  not  involved  in  this  case,  and 
has  nothing  to  do  with  the  question  presented  for  determination.  If 
any  individual  or  member  of  a  partnership  violates  the  statute,  he  can 
be  held  individually  liable,  without  proof  of  criminal  intent.  To  so 
hold  is  quite  different  from  holding  that  a  partnership  is  liable  for  the 
act  of  an  agent,  when  it  had  no  knowledge  of  the  agent's  act,  and 
when  such  act  was  in  fact  contrary  to  their  express  direction.  In 
my  judgment  the  court  below  properly  applied  the  statute  in  award- 
ing judgment  for  the  defendants,  dismissing  the  complaint 

I  vote  in  favor  of  aiifirming  the  judgment  appealed  from,  with  costs. 
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PEOPLE  V,  MTFB. 

(Supreme  CSonrt,  Appellate  Division,  Fourth  Department    November  11, 1914.) 

L  Indictment  and  Irpobmation  (§  128*) — Deobeeb  of  Offense — Joindeb. 

Under  Code  Grim.  Proc.  I  279,  providing  that  the  crime  may  be  charged 
In  separate  counts  to  have  been  committed  In  a  different  manner  or  by 
different  means,  and  where  the  acts  complained  of  may  constitute  differ- 
ent crimes,  such  crimes  may  be  charged  In  separate  counts,  an  Indictment 
In  five  counts,  three  of  which  charged  arson  In  the  first  degree  and  two 
arson  In  the  second  degree,  all  based  on  the  same  occurrence,  was  not 
demurrable  as  charging  more  than  one  cjlme. 

[Ed.  Note. — For  other  cases,  see  Indictment  and  Information,  Cent. 
Dig.  i$  403-413;   Dec.  Dig.  §  128.  *j 

2.  ARSon  (I  37*) — Vebdiot — Weight  of  Evidemce. 

In  a  prosecution  for  arson,  circumstantial  evidence  'heM  insufficient  to 
sustain  a  conviction  of  arson  in  the  second  degree. 

[Ed.  Note. — For  other  cases,  see  Arson,  Cent.  Dig.  ({  71-73 ;  Dec.  Dig. 
I  37.*] 

3.  Cbiminai.  Law  (g  568*) — Elements  of  Offknbb — Motive. 

While  It  is  unnecessary  to  show  motive,  if  accused  actually  committed 
the  crime,  yet  where  the  case  depends  entirely  on  circumstantial  evi- 
dence which  of  itself  is  not  very  satisfactory,  the  abseitce  of  motive  Is  a 
strong  circumstance  in  exculpation. 

[Ed.  Note. — For  other  cases,  see  Criminal  Law,  Cent.  Dig.  \  1271;  Dec. 
Dig.  {  668.*] 

4.  Cbiminai.  Law  (|  730*) — Appeal — ^Pkejtjdicb — Misconduct  of  CotrNSEL. 

Where,  In  a  criminal  prosecution,  assistant  counsel  for  the  people  made 
improper  statements  during  the  taking  of  testimony  and  In  argument, 
bringing  to  the  jury's  attention  the  fact  tliat  defendant  had  not  testifled, 
and  charging  the  suppression  of  evidence,  with  a  deliberate  purpose  of 
getting  before  the  Jury  matters  not  in  evidence,  and  Improperly  influenc- 
ing them  to  convict,  and  the  court  on  objection  merely  directed  that  an 
exception  be  noted,  the  conviction  would  be  set  aside. 

[Ed.  Note. — ^For  other  cases,  see  Criminal  Law,  Cent  Dig.  (  1693 ;  Dec. 
Dlig.  S  730.*] 

Robson  and  Foote,  JJ.,  dissenting. 

Afipeal  from  Trial  Term,  Seneca  County. 

John  Myer  was  convicted  of  arson  in  the  second  degree,  and  he  ap- 
[)eals  from  such  conviction,  from  the  order  disallowing  the  amended 
demurrer  to  the  indictment,  and  from  the  order  denying  his  motion  for 
a  new  trial  and  in  arrest  of  judgment.  Reversed,  and  a  new  trial  or- 
dered. 

Argued  before  KRUSE.  P.  J.,  and  ROBSON,  FOOTE,  LAM- 
BERT, and  MERRELL,  JJ. 

N.  D.  Lapham,  of  Geneva,  for  appellant 

Leon  S.  Church,  Dist.  Atty.,  of  Interlaken,  and  Louis  E.  Fuller,  of 
Rochester,  for  the  People. 

KRUSE,  P.  J.  The  defendant  was  convicted  of  the  crime  of  arson 
in  the  second  degree,  upon  an  indictment  accusing  him  of  setting  on 
fire  a  certain  building,  in  the  town  of  Lodi,  Seneca  county.  A  part  of 
the  building  was  occupied  as  a  clothing  store,  known  as  the  "Freuden- 

*For  otber  cases  see  same  topic  &  S  inmBBS  in  Dee.  &  Am.  Digs.  1907  to  date,  ft  Rep'r  Indexes 
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heim  Store,"  and  another  part  as  a  public  library.  The  fire  was  com- 
municated from  this  building  to  other  buildings,  including  certain 
dwelling  houses. 

There  are  five  counts  in  the  indictment,  three  of  which  charge  arson 
in  the  first  degree  and  two,  arson  in  the  second  degree.  A  demurrer 
to  the  indictment  was  interposed,  setting  forth  various  grounds,  among 
others  that  more  than  one  crime  was  charged.  The  demurrer  was 
disallowed.  The  same  questions  were  again  raised  upon  the  trial  in 
various  forms,  and  after  the  trial  upon  a  motion  in  arrest  of  judg- 
ment and  for  a  new  trial,  but  decided  against  the  defendant. 

[  1  ]  We  are  of  the  opinion  that  the  indictment  is  sufficient,  that  the 
separate  counts  were  proper  under  the  provisions  of  section  279  of 
the  Code  of  Criminal  Procedure,  and  that  the  questions  relating  to 
the  indictment  were  properly  decided  against  the  defendant. 

[I]  But  the  other  points  urged  for  reversal  are  more  serious.  The 
evidence  upon  which  the  defendant  was  convicted  is  wholly  circiun- 
stantial.  Unless  the  testimony  of  the  witness,  Charles  Galloup,  is  to 
be  believed  that  he  saw  the  defendant  running  away  from  the  fire 
about  the  time  it  started,  as  he  describes,  the  judgment  of  conviction 
cannot  be  sustained ;  and  his  evidence  was  so  unsatisfactory  and  im- 
probable in  some  of  its  aspects  as  to  leave  the  learned  justice  who 
presided  at  the  trial  in  grave  doubt  as  to  whether  the  conviction  should 
stand,  although  he  denied  the  motion  for  a  new  trial. 

Main  street  divides  the  little  hamlet  of  Lodi,  where  the  fire  occurred. 
Galloup  conducted  a  barber  shop  and  poolroom  in  a  building  diagonally 
across  the  street  from  the  Freudenheim  store,  where  the  fire  started. 
Galloup's  barber  shop  is  on  the  west  side  and  the  Freudenheim  store 
was  on  the  east  side  of  the  street.  The  fire  started  about  2  o'clock 
in  the  morning  of  December  5,  1913.  The  wind  was  blowing  strong 
from  the  northwest,  so  that  several  dwellings '  southeast  from  the 
Freudenheim  store  were  destroyed  and  many  others  endangered,  includ- 
ing defendant's  dwelling,  which  was  seven  or  eight  buildings  south- 
erly of  the  Freudenheim  store  on  the  same  side  of  the  street,  a  dis- 
tance therefrom  of  between  400  and  500  feet. 

Galloup  testified,  in  substance,  that  he  and  one  Harris  were  sitting 
in  his  barber  shop,  talking ;  that  he  heard  a  noise  like  breaking  glass, 
and  concluded  that  a  burglary  was  being  committed.  He  went  up- 
stairs and  came  back  with  an  automatic  repeating  shotgun.  As  he 
came  downstairs  he  asked  Harris  to  turn  off  the  lights  and  then  went 
over  to  a  drawer,  took  out  a  revolver  and  hand^  it  to  Harris.  It 
was  then  about  midnight.  They  sat  or  walked  about  the  shop  in  the 
darkness,  talking  low,  watching  for  burglars,  about  an  hour,  when 
Harris  went  away  to  tell  his  mother  that  he  would  not  be  home  till 
later.  Harris  returned  in  about  ten  minutes  with  a  revolver  of  his 
own.  The  two  men  then  watched  for  about  an  hour  longer,  when 
Galloup  discovered  what  he  describes  as  a  moving  lighted  match  in  the 
Freudenheim  store,  and  immediately  thereafter  the  fire  broke  out, 
coming  through  a  window  on  the  south  side  of  the  building  next  to 
the  alley.  He  called  Harris'  attention  to  it,  saying  "They  have  fired 
the  Jew's,"  and  ran  out  of  the  shop,  Harris  behind  him,  and  fired  his 
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gun  three  times  at  a  man  who  ran  out  of  the  alley  and  along  and 
across  the  street,  diagonally  and  in  a  southwesterly  direction  toward 
the  Eagle  Hotel,  which  is  on  the  same  side  of  the  street  as  Galloup's 
shop  and  about  a  hundred  feet  southerly  therefrom.  Galloup  states 
that  he  recognized  the  man  at  whom  he  shot,  as  the  defendant ;  that 
the  man  stood  for  an  instant  looking  at  him  after  coming  out  of  the 
alley,  and  that  he  (Galloup)  looked  at  the  man.  He  says  it  was  dark, 
but  that  it  was  light  enough  for  him  to  see,  and  he  recognized  the  man 
as  he  was  standing  there,  going  so  far  in  his  testimony  as  to  say 
that  he  saw  the  light  reflected  in  one  of  the  man's  eyes.  The  man 
started  to  run,  and  he  shot,  but  the  man  continued  running,  and  he 
shot  again,  and  then  shot  a  third  time.  Galloup  states  that  he  in- 
tended to  hit  the  running  man,  and  although  he  was  a  wing  shot,  as 
he  admits,  failed  to  hit  him  if  the  defendant  was  the  man,  as  the  man 
continued  running  and  a  subsequent  examination  of  the  defendant's 
body  disclosed  no  evidence  of  his  having  been  hit.  Harris  testified 
that  he  saw  no  one,  but  he  swears  he  heard  some  one  running.  Gal- 
loup admits  he  did  not  tell  his  companion  who  the  man  was  he  shot 
at,  although  he  then  knew  who  he  was.  After  some  questioning  by 
counsel  upon  this  point,  the  trial  judge  finally  asked  Galloup  these 
questions : 

"Q.  Did  yon  say  to  Harris,  who  was  right  there  with  yon,  'Why  It  Is  Myer,' 
or  anything  ot  that  kind?  A.  No,  sir.  Q.  Or  he  didnt  say  anything  to  you 
on  that  subject  at  tiiat  time?  A.  No,  sir.  Q.  Tou  recognized  him,  and  simply 
be  passed  Into  the  darkness,  and  you  made  no  comment  to  your  companion  as 
to  who  be  was,  is  that  it?  A.  I  think  I  asked  him  who  it  was,  and  be  said 
he  didnt  know,  be  didn't  see  him.  Q.  And  did  you  tell  bim  t^e  Impression 
that  was  left  with  yon  as  to  who  it  was?    A.  No,  sir ;  I  did  not" 

And  Galloup  further  admitted  that  he  never  told  any  one  who  the 
man  was  until  several  weeks  afterward.  His  explanation  for  this 
delay  is  that  he  was  told  not  to  reveal  the  identity  of  the  man  at  whom 
he  shot.  But  that  suggestion,  if  made  to  him  at  all,  was  not  made 
until  later,  and  does  not  seem  to  furnish  a  very  satisfactory  explana- 
tion why  he  should  ask  Harris  who  the  man  was,  or  should  not  dis- 
close to  Harris  his  identity,  if  he  actually  knew  at  that  time  who  he 
was. 

On  Monday,  following  the  Friday  of  the  fire,  a  Mr.  Campbell,  who 
seems  to  have  been  a  member  of  a  Vigilance  Committee  organized  to 
investigate  the  fire,  went  with  Galloup  to  Buffalo  to  the  Pinkerton 
Detective  Agency  to  have  the  fire  investigated.  Galloup  was  there 
interviewed  by  the  manager  of  the  agency,  and  the  latter  testified  that 
Galloup  told  him  it  was  Ollie  Williams  whom  he  had  seen  running 
away  from  the  fire  and  shot  at.  Galloup  would  not  swear  positively 
that  he  did  not  so  state.  The  best  he  could  do  was  to  say  that  he  had 
no  recollection  of  so  stating  to  the  manager,  but  admitted  that  he  told 
him  that  Ollie  Williams  and  Anthony  Monaghan  "were  guilty;  knew 
something  about  it";  and  he  further  admitted  that  he  did  not,  at 
that  time  or  later,  tell  the  manager  that  he  identified  the  defendant  as 
the  man  who  ran  away  from  the  fire,  although  he  remained  in  Buffalo 
several  weeks  and  was  at  the  office  of  the  detective  agency  very  fre- 
quently.   Not  even  Campbell  was  told  the  name  of  the  man  Galloup 
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shot  at,  although  Campbell  testifies  that  he  told  Galloup  not  to  dis- 
close at  that  time  the  name  of  the  person  he  shot  at.  But  Galloup 
himself  swears  that  Campbell  never  made  any  such  suggestion  to  him. 
However,  it  was  not  until  his  return  to  Ivodi  from  Buffalo,  and  after 
the  Vigilance  Committee  had  secured  the  services  of  the  Bums  De- 
tective Agency,  that  Galloup  told  any  one  that  it  was  the  defendant 
whom  he  saw  running  from  the  fire,  and  then  only  in  response  to  a 
suggestion  or  inquiry  of  a  detective  from  that  agency,  as  to  whether  it 
was  not  the  defendant  whom  he  saw,  to  which  he  replied  that  it  was. 

Several  witnesses  testified  that  while  the  fire  was  in  progress  they 
asked  Galloup  who  it  was  he  shot  at,  and  he  said  it  was  so  dark  he 
could  not  tell.  Other  witnesses,  who  claim  to  have  heard  the  same 
inquiry,  state  that  Galloup  made  no  response  thereto,  and  one  or  two 
witnesses  say  that  they  suggested  that  night  that  he  better  not  reveal 
the  identity  of  the  man  shot  at,  in  view  of  the  excited  condition  of 
the  people  at  that  time.  Campbell  testified,  as  has  been  stated,  that  he 
told  Galloup  when  they  went  to  the  detective  agency  that  he  better  not 
disclose  the  name  of  the  man,  but  he  does  not  claim  that  Galloup  told 
him  who  it  was.  If  Galloup  did  in  fact  know  at  the  time  of  the  shoot- 
ing, that  the  defendant  was  the  man  shot  at,  his  conduct  in  not  reveal- 
ing that  fact  to  any  one  sooner  than  he  did  seems  at  least  strange  and 
unnatural. 

It  is  true  that  there  is  testimony  that  shortly  after  the  fire  started 
the  defendant  was  seen  in  the  locality  toward  which  Galloup  claims 
he  saw  the  defendant  running;  but,  even  so,  that  is  not  necessarily 
inconsistent  with  the  defendant's  innocence.  Both  the  defendant's  wife 
and  his  daughter  testify  that  they  were  awakened  by  the  shots,  got  up, 
and  that  the  defendant  was  then  in  bed ;  that  the  shots  were  spoken  of, 
and  the  defendant  got  up.  They  all  dressed  and  were  afterward  seen 
on  the  street.  The  persons  who  claim  to  have  seen  the  defendant  in  the 
locality  toward  which  the  man  was  seen  to  run  were  themselves  aroused 
by  the  shots  or  alarm  of  fire,  and  must  have  had  time  to  dress  and 
go  out  upon  the  street,  where  they  claim  to  have  seen  the  person 
whom  they  identified  as  the  defendant.  There  is  evidence  that  after 
the  fire  had  started,  the  defendant  was  seen  at  the  hotel  with  a  pail, 
for  the  purpose,  as  it  is  claimed,  of  helping  to  put  out  the  fire,  but 
that  he  was  advised  to  look  after  his  own  house,  which  was  endan- 
gered, and  that  he  then  went  back  home  to  watch  his  own  house,  put 
a  ladder  against  the  house  and  told  his  wife  and  daughter  to  pack  up, 
and  some  of  the  things  were  packed  and  removed  from  the  house. 

The  only  possible  motive  suggested  by  the  prosecution  which  would 
prompt  the  defendant  to  set  fire  to  this  building  is  that  the  defendant's 
wife  and  brother-in-law,  Keady,  went  to  Freudenheim  a  day  or  two 
before  the  fire  and  accused  him  of  getting  the  defendant  drunk.  To 
be  exact,  I  quote  from  the  brief  of  the  learned  district  attorney: 

"Tbere  was  evidence  that  Freudenheim  quarreled  with  James  Keady  and 
ht(d  some  conversation  with  Mrs.  Myer  the  Wednesday  before  the  flre.  In  re- 
gard to  Freudenheim  getting  Myer  drunk.  And  it  further  appears  that  Mrs. 
Myer  In  that  conversation  said  that  unless  Myer  straightened  up  she  would  not 
live  with  him.  Here  was  some  evidence  of  a  reason  to  induce  some  man  to 
get  even  with  Freudenheim." 
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That  might  possibly :  furnish  a  motive  fpt  the  defendant's  wife  or 
her  brother,  but  I  fail  to  see  how  it  would  induce  the  defendant  to 
commit  the  crime,  unless,  of  course,  he  was  instigated  to  do  so  by  his 
wife  and  brother-in-law.  But  there  is  not  the  slightest  evidence  to 
connect  them  with  the  fire.  The  only  motive,  so  far  as  I  can  discover 
from  the  record,  on  the  part  of  any  one  to  bum  this  store,  is  over  in- 
surance. It  appears  that  Freudenheim  carried  $7,000  of  insurance. 
His  last  inventory  showed  $6,000  of  stock,  and  there  was  talk  just 
before  the  fire  of  canceling  some  of  the  insurance.  But  it  is  not 
claimed  by  the  prosecution  that  Freudenheim  procured  the  defendant 
to  fire  the  building.  Indeed,  the  prosecution  contends  that  Freuden- 
heim did  not  fire  the  building  or  procure  any  one  to  fire  it.  If  the  de- 
fendant had  any  motive  for  setting  this  fire,  it  is  not  apparent  from 
anything  contained  in  the  record.  The  circumstances  are  quite  to  the 
contrary.  As  before  stated,  a  strong  wind  was  blowing  from  the 
northwest,  so  that  firing  the  Freudenheim  store  would  endanger  other 
stores  and  dwellings  to  the  south  and  southeast,  including  the  house 
of  the  defendant. 

[3]  It  is  true,  as  is  contended  on  behalf  of  the  people,  that  it  is  un- 
necessary to  show  any  motive,  if  the  defendant  actually  committed  the 
crime ;  but  where,  as  here,  the  case  depends  entirely  upon  circumstan- 
tial evidence  and  upon  testimony  which  of  itself  is  not  very  satisfac- 
tory, the  absence  of  motive  is  a  strong  circumstance  in  the  exculpation 
of  the  defendant.  As  is  said  by  Mr.  Wheaton  in  his  work  on  Criminal 
Evidence  (2  Wheaton's  Criminal  Evidence  [10th"Ed.]  §  948): 

"Crimes  are  committed  without  any  apparent  motlre,  and  while  motive  is 
never  essential  to  conviction  where  a  crime  has  been  proved,  stlU  the  ab- 
sence of  motive  or  all  Inducement  to  commit  the  crime  is  a  strong  circum- 
stance in  favor  of  the  accused,  and  in  cases  depending  upon  drcumstantlal 
evidence,  it  is  not  only  a  matter  relevant  to  the  issue,  but  is  sometimes  a  mat- 
ter of  vital  importance." 

While  the  learned  jud|[e  who  presided  at  the  trial  was  eminently 
fair,  impartial,  and  clear  in  his  charge  and  did  his  best  to  give  the  de- 
fendant a  fair  trial,  I  cannot  resist  the  conclusion  that  the  verdict  was 
the  result  of  unfair  acts  of  the  counsel  who  assisted  upon  the  trial  of 
the  prosecution,  to  some  of  which  I  will  call  attention. 

[4]  During  the  course  of  the  cross-examination  of  the  witness  Wil- 
cock,  the  manager  of  the  Pinkerton  Detective  Agency,  counsel  incor- 
porated in  his  question  the  contents  of  two  letters,  which  he  assumed 
to  read  and  quote,  asking  the  witness  whether  he  did  not  write  one  of 
them  to  Mr.  Lapham  (defendant's  attorney)  and  whether  Mr.  Lapham 
did  not  attach  thereto  the  other  note.  It  is  true  that  they  were  exclud- 
ed by  the  court  and  the  jury  directed  to  disregard  them,  but  counsel  in 
this  way  succeeded  in  getting  their  contents  before  the  jury.  After 
inquiring  of  the  same  witness  whether  he  did  not  receive  money  from 
Keady,  the  brother-in-law  of  the  defendant,  or  from  Mr.  Lapham,  he 
asked  the  witness  whether  the  reports  made  when  the  agency  was" 
working  for  the  Vigilance  Committee  had  been  turned  over  to  Mr. 
Lapham.  Witness  answered  all  of  these  inquiries  in  the  negative,  say- 
ing that  he  knew  the  fact  to  be  to  the  contrary.  Nevertheless,  in  sum- 
UON.Y.&— 21 
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ming  up  the  case,  counsel  for  the  prosecution  referred  to  these  reports, 

saying : 

"It  woul(}  have  been  very  interesting  to  yon  [the  Jury]  if  Mr.  Wilcock  and 
the  attorney  for  the  defendant  had  allowed  me  to  present  to  you  those  Pinker- 
ton  reports,  as  to  who  set  this  fire,  which  I  tried  to  introduce  In  evidence  and 
they  prevented  me,  and  right  here  and  now  I  challenge  them  that  they  don't 
dare  present  those  reports  to  this  jury." 

Defendant's  counsel  interrupted  and  said :  "If  the  court  please,  I  ex- 
cept to  the  remarks  of  the  counsel."  To  which  the  court  replied: 
"Note  the  exception." 

Further  in  the  course  of  his  summing  up,  commenting  upon  the  fail- 
ure of  the  defendant  to  call  his  brother-in-law,  Keady,  as  a  witness, 
contending  that  the  presumption  of  law  was  that  if  Keady  had  taken 
the  witness  stand  and  told  the  truth,  his  evidence  would  have  been 
damaging  to  John  Myer,  he  called  attention  to  the  fact  that  the  defend- 
ant had  not  taken  the  stand,  saying  that  he  was  not  obliged  to  do  so  un- 
less he  saw  fit,  but  that  the  jury  should  not  take  his  failure  to  do  so  as 
evidence  against  him,  that  he  had  no  right  to  comment  upon  the  fact 
that  the  defendant  did  not  take  the  stand  in  his  own  behalf,  but  that 
he  had  a  right  to  comment  upon  the  fact  that  the  brother-in-law,  who 
was  in  the  defendant's  house  that  night,  had  failed  to  take  the  stand  in 
behalf  of  the  defendant.  If  counsel  had  stopped  there,  perhaps  no 
serious  harm  would  have  been  done  the  defendant,  but  he  was  not  con- 
tent to  call  attention,  as  he  had,  to  the  fact  that  the  defendant  had  not 
been  sworn  in  his  o^n  behalf ;  later  on  he  adverted  again  to  that  fact, 
stating  that  the  prosecution  could  not  produce  any  evidence  against  the 
character  or  past  life  of  the  defendant,  unless  he  was  first  put  on  the 
witness  stand.  Defendant's  counsel  again  objected  and  excepted  to  the 
remark,  and  the  court  directed  the  exception  to  be  noted.  This  was  an 
adroit  way  of  commenting  upon  a  forbidden  subject. 

In  discussing  the  question  of  over  insurance,  counsel  claimed  that  the 
inventory  showing  $6,000  was  made  nine  months  or  more  before  the 
fire,  and  then  stated  that  at  the  time  the  fire  took  place  he  had  $12,000 
of  stock,  although  there  was  no  such  evidence.  This  statement  was 
objected  tb  as  not  proven,  and  to  be  stricken  from  the  record.  After 
the  court  had  stated,  "You  have  your  exception,"  counsel  then  consent- 
ed that  the  statement  be  stricken  out,  whereupon  defendant's  counsel 
said,  "I  do  not  propose  to  have  you  make  those  statements."  The 
court  replied,  "It  may  stand  on  the  record."  But  it  is  unnecessary  to 
pursue  this  subject  further.  It  is  very  apparent  that  these  statements 
were  not  made  inadvertently,  but  with  the  deliberate  purpose  of  getting 
before  the  jury  matters  not  in  evidence,  and  improperly  influencing  the 
jury  to  render  a  verdict  against  the  defendant.  Some  of  these  matters 
standing  alone  would  not  be  sufficient  for  reversal,  but  in  a  case  so 
close  upon  the  facts  as  this  is,  we  would  not  be  warranted  in  overlook- 
ing these  improprieties  and  holding  that  they  were  not  prejudicial  to 
the  defendant.  People  v.  Wolf,  183  N.  Y.  464,  76  N.  E.  592;  People 
V.  Milks,  55  App.  Div.  372,  66  N.  Y.  Supp.  889;  Steinacher  v.  Sayles- 
Zahn  Co.,  145  App.  Div.  241,  130  N.  Y.  Supp.  29.  The  defendant  was 
entitled  to  a  fair  trial,  and  that,  I  think,  he  did  not  have. 
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The  judgment  of  conviction  should  be  reversed,  and  a  new  trial  or- 
dered, upon  the  gronnd  that  the  finding  of  the  jury  that  the  defendant 
set  the  fire  is  against  the  weight  of  the  evidence,  and  because  of  the  inv> 
proper  remarks  and  misconduct  of  the  counsel,  and  that  the  defendant 
did  not  have  a  fair  trial.  All  concur  except  ROBSON  and  FOOTE, 
J  J.,  who  dissent. 


(164  App.  Dlv.  604) 

MIELE  V.  ROSENBLATT  et  aL     (No.  6445.) 

(Supreme  Court,  Appellate  Division,  First  Department.    December  4,  1914.) 

1.  Mastxb  AifD  Servant  (8  270*)— iRJxrBiBS  to  Sbbvaitt — ^Adxissibiutt  or 

EviDENCB — Custom. 

Where  a  servant  contended  tbat  his  injury  resulted  from  tbe  master's 
failure  to  furnish  him  with  proper  tools,  evidence  tbat  it  was  the  cus- 
tom of  the  trade  to  furnish  the  tools  he  contended  were  necessary  is  ad- 
missible if  it  appeared  that  defendant  had  notice  thereof,  if  it  was  a  lim- 
ited custom,  or  If  tbe  custom  was  so  general  as  to  raise  a  presumption  of 
notice. 

nSd.  Note. — For  other  cases,  see  Master  and  Servant,  €3ent  Dig.  {{ 
913-927,  932;   Dea  Dig.  t  270.*] 

2.  SviDENCx  (I  471*) — Opinion  Etidenob — Gonolubions. 

In  an  action  for  injuries  to  a  servant,  where  plaintiff  was  seeking  to 
establish  a  custom  of  the  trade  with  reference  to  tools  used  for  partic- 
ular work,  the  questioning  of  a  witness  who  had  worked  at  that  trade  in 
several  shops  as  to  how  that  work  was  done  In  those  shops  was  not  ob- 
jectionable as  calling  for  a  conclusion. 

[Ed.  Note. — For  other  cases,  see  Evidence,  Cent  Dig.  U  2149-2185; 
Dec.  Dig.  f  471.*] 

8.  EviDBNCE  (S  616*) — Opinion  Evidence — Expert  Testimont. 

Nor  did  such  question  call  for  expert  testimony  for  the  purpose  of 
showing  the  custom. 

[Ed.  Note.— For  other  cases,  see  Evidence,  Ont.  Dig.  {  2325 ;  Dec.  Dig. 
f  B16.*) 

4.  Evidence  (|  540*) — Opinion  Evidknok — Special  Enowlbdox — Custom  or 
THE  Trade. 

Witnesses  who  had  worked  at  a  particular  trade  for  50  and  14  years, 
respectively,  in  several  dlfleroit  shops,  are  qualified  to  testify  as  to  a  cus- 
tom of  that  trade,  al thought  they  did  not  know  the  particular  usage  in 
each  shop  in  that  locality. 

[Ed.  Note. — ^For  other  cases,  see  Evidence,  Cent  Dig.  f  2353;  Dec. 
Dig.  {  540.*] 

6.  Appeal  and  Ebboe  ({  232*) — Fbesxntino  Questions  iif  Lowxb  Coubt — 
Objections  to  Testimont — Reasons. 

Objections  to  testimony  as  to  the  existence  of  a  trade  custom  on  the 
ground  that  the  questions  asked  called  for  a  conclusion  and  for  expert 
testimony,  that  the  witnesses  were  not  qualified,  and  that  tbe  evidence 
does  not  tend  to  show  a  universal  custom,  are  not  suffleient  to  call  the 
court's  attention  to  the  failure  to  show  that  there  was  a  custom,  before 
asking  what  that  custom  was,  so  as  to  render  that  objection  available  up- 
on appeal. 

[Ed.  Note. — For  other  cases,  see  Appeal  and  Error,  Cent  Dig.  {{  1351, 
136S,  14."^  1430, 1431 ;   Dec.  Dig.  §  232.*]   ' 

Ingrabam,  P.  J.,  and  McLaughlin,  J.,  dissenting. 
•For  oUiar  cuM  Ma  uune  topto  4  i  NVMBaa  In  Dm.  A  Am.  Digs.  U07  to  tMt»,  A  lUp'r  Indeze* 
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Appeal  from  Trial  Term,  Nevir  York  County. 

Action  by  Robert  Miele  against  Salem  Rosenblatt  and  others.  Judg- 
ment for  plaintiff,  and  defendants  appeal.    Aiilinned. 

Argued  before  INGRAHAM,  P.  J.,  and  McLAUGHLIN, 
CLAIRE,  DOWLING,  an^  HOTCHKISS,  JJ. 

E.  Clyde  Sherwood,  of  New  York  City,  for  appellants. 
Bernard  Gordon,  of  New  York  City,  for  respondent 

HOTCHKISS,  J.  The  plaintiff,  an  employe  of  defendants  in  their 
factory  in  this  city,  was  injured  while  sharpening  a  small  steel  drill. 
The  sharpening  was  done  by  repeatedly  heating  and  hammering  the 
cutting  end  of  the  drill.  When  sufficiently  heated  the  drill  was  ham- 
mered out  on  a  small  slab  of  steel  resting  on  the  end  of  a  bench  or  table 
supporting  a  lathe  operated  by  artificial  power  and  vibrating  from  the 
effect  thereof.  To  enable  him  to  hold  and  manipulate  the  drill,  plain- 
tiff was  furnished  with  a  pair  of  ordinary  gas  pliers,  more  or  less  de- 
fective from  use.  I  am  satisfied  that  the  judgment  was  right  so  far  as 
defendant's  negligence  and  plaintiff's  absence  from  contributory  neg- 
ligence are  concerned.  The  only  question  of  any  seriousness  arises 
from  the  admission  of  testimony. 

[1]  One  of  the  questions  sharply  contested  on  the  trial  was  the  ap- 
propriateness of  the  gas  pliers  and  the  steel  slab  with  its  uncertain  sup- 
port. Plaintiff  contended  that  the  proper  implements  with  which  he 
should  have  been  furnished  were  a  pair  of  blacksmith's  tongs  and  a 
firmly  supported  anvil.  To  sustain  this  contention,  testimony  was  of- 
fered in  his  behalf  tending  to  show  a  custom  to  use  these  latter  devices. 
Such  testimony  was  proper  (Drummond  v.  Norton,  156  App.  Div.  126, 
133,  141  N.  Y.  Supp.  29),  and  the  custom  might  have  been  of  a  limited 
character,  in  which  case  proof  of  defendants'  knowledge  -wss  neces- 
sary, or  it  must  have  been  so  general  as  to  have  raised  a  presumption  of 
knowledge  on  their  part.  Rickerson  v.  Hartford  Ins.  Co.,  149  N.  Y. 
307,  316,  43  N.  E.  856. 

[2-4]  Danks,  a  witness  for  plaintiff,  testified  that  he  had  been  a  but- 
ton cutter  for  13  or  14  years,  and  had  worked  for  defendants.  He  had 
worked  in  four  or  five  shops  in  New  York  City  and  in  Massachusetts 
shops.  He  was  asked,  "Will  you  state  ho'w  that  [the  work  of  sharpen- 
ing] was  done  in  other  shops?"  This  was  objected  to  on  the  groimd 
that :  (1)  It  called  for  a  conclusion ;  (2)  expert  testimony  for  the  pur- 
pose of  showing  custom ;  (3)  the  witness  is  not  qualified  to  testify  on 
those  subjects.    None  of  these  objections  was  tenable. 

[6]  The  witness  then  answered  that  in  the  other  shops  "there  was 
either  a  man  kept  specially  for  that  purpose  of  forging  out  drills 
*  *  *  or  they  had  proper  tools."  He  was  then  asked,  without  ob- 
jection, to  describe  the  method  customarily  pursued,  and  he  answered, 
without  objection,  "There  is  a  blacksmith's  anvil  and  a  blacksmith's 
tongs."  A  sample  of  such  tongs  was  offered  in  evidence,  and  tlie  fol- 
lowing question  was  asked :  "Q.  Is  that  the  tongs  customarily  used  in 
this  other  place  you  have  referred  to?  A.  That  is  just  the  kind." 
After  he  had  answered,  plaintiff  offered  the  tongs  in  evidence,  and  de- 
fendants' counsel  said,  "I  make  the  same  objection ;  it  does  not  tend 
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to  show  imh^sat  custom*' ;  but  he  took  no  exception  and  asked  for  rid 
ruling,  nor  did  he  naove  to  strike  out  the  answer  already  received. 
Then,  by  the  court':  "Q.  Is  that  the  kind  of  tongS  that  is  customarily 
used  in  the  trade  in  doing  the  work  which  you  have  testified  that  you 
and  the  plaintiff  were  doing  at  the  time  of  the  accident  ?  A.  Yes,  sir." 
The  tongs  were  then  offered  and  received  in  evidence  over  defendants' 
"same  objection"  and  exception.  I  take  it  that  "same  objection"  means 
that  it  did  not  tend  to  show  universal  custom ;  but  the  question  formu- 
lated by  the  court  was  perfectly  proper  in  form;  the  only  iKJSsible 
objection  being  that  there  had  been  no  proof  that  in  fact  there  was  any 
custom  whatever,  general  or  particular. 

Lane,  another  witness  called  by  plaintiff,  had  been  a  button  cutter 
for  50  years,  and  had  worked  in  five  shops  in  New  York  City  and  vi- 
cinity, where  it  was  the  custom  for  the  operators  to  sharpen  their  own 
drills.  "Q.  Do  you  know  the  method  and  the  tools  that  were  custom- 
arily used  for  that  purpose?  A.  Certainly.  Q.  On  and  prior  to  the 
4th  of  September,  1912?  A.  Yes,  sir."  After  the  last  answer  had 
been  received,  the  question  which  had^voked  it  was  objected  to  be- 
cause it  did  not  state  whether  it  referred  to  any  general  custom,  or  only 
to  the  custom  in  shops  in  which  the  witness  worked.  But  the  form  of 
this  question  was  good,  and  the  preceding  question,  to  which  perhaps 
the  objection  was  intended  to  be  directed,  was  equally  proper.  The 
only  objection  to  which  the  latter  was  open  was 'again  the  fact  that  the 
witness  had  not  specifically  sworn  to  the  existence  of  any  custom.  But 
as  to  this  it  may  be  said  that  if  a  workman  in  the  trade  for  50  years 
fwears  that  he  knows  the  "custom"  pursued  in  any  particular  depart- 
ment, presumably  there  must  have  been  a  custom,  or  he  could  not  know 
of  it.  The  witness  was  then  asked  to  state  what  the  custom  was.  This 
question  was  unsuccessfully  objected  to  on  the  ground,  not  that  there 
had  been  no  proof  that  there  was  any  custom,  but  that  it  did  not  appear 
that  the  witness  was  "qualified  to  state  the  general  custom  in  the  busi- 
ness," and  the  witness  answered,  "Well,  the  custom  is  of  a  man  when 
he  is  drawing  out  his  drills,  these  blacksmith's  tongs  are  kept  in  the 
shop  for  his  use  and  likewise  an  anvil."  _As  I  have  said,  it  was  compe- 
tent for  plaintiff  to  prove  a  proper  custom,  but  of  course  it  was  not 
competent  to  prove  the  practice  pursued  in  particular  shops.  I  do  not 
think,  however,  that  defendants'  objections  were  directed  to  this  point ; 
they  went,  rather,  to  the  qualification  of  the  witnesses. 

At  the  conclusion  of  plaintiff's  case,  defendants  moved  to  strike  out 
the  testimony  of  Danks  and  Lane — 

"npon  the  gronnd  that  neither  of  those  witnesses  were  qualified  •  •  *  to 
testify  as  to  custom,  tnasmnch  as  It  appears  from  the  evidence  that  there  are 
at  lea«t  50  shops  where  this  same  work  is  done  in  New  York  City  alone,  and 
that  according  to  the  testimony  of  Danks,  he  only  knows  the  instruments  and 
the  manner  of  the  work  that  was  done  In  four  or  five  of  these  shops,  •  •  * 
and  Lane  is  familiar  only  with  the  manner  in  which  the  work  Is  done  and 
the  instruments  used  In  five  of  the  shops,  and  that  •  •  •  they  cannot  pos- 
sibly be  qualified  under  those  circumstances  to  testify  as  to  the  general  cus- 
tom in  the  business." 

This  again  goes  to  qualification,  and  bases  the  lack  of  qualification 
or  inability  of  the  witnesses  to  testify  as  to  what  was  done  in  every 
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shop,  which  of  course  was  not  necessary.  There  can  be  no  question 
as  to  the  qualification  of  the  witnesses,  who  were  men  of  many  years' 
experience  in  the  trade  and  presumably  knew  its  usages.  Had  objec- 
tion been  made  that,  before  they  could  speak,  they  must  first  show 
that  there  7vas  a  custom,  it  might  have  been  availing  on  this  appeal. 
No  such  objection,  however,  was  made.  Had  it  been,  the  proper  ques- 
tion might  have  been  put  and  answered  satisfactorily.  The  point  is 
narrow,  and  I  do  not  think  this  judgment  should  be  reversed  in  view  of 
the  failure  of  defendants  to  squarely  bring  to  the  attention  of  the  trial 
court  the  points  they  now  raise. 
The  judgment  and  order  should"  be  affirmed,  with  costs. 

CLARKE  and  DOWLING,  JJ.,  concur.    INGRAHAM,  P.  J.,  and 
McLAUGHUN,  J.,  dissent 


(164  App.  Dlv.  608) 

GILLERAN  v.  OOI-BY.     (No.  6374.) 

(Snpreme  Court,  Appellate  Division,  First  Department.    December  4,  1914.) 

1.  Ububt  (§  109*) — Action  to  Reooteb — ^Likitatioit. 

Where  plaintiff,  as  inducement  for  a  demand  loan  in  excess  of  the  law- 
ful rate  of  Interest,  jSellvered  certificates  of  indebtedness  valued  at  more 
than  the  loan,  his  action  to  declare  the  loan  usurious  and  the  tran&fer 
of  the  certificates  void,  for  a  retransfer  thereof,  and  an  accounting  of 
money  received  by  defendant  thereon,  was  an  action  brought  under  Gen- 
eral Business  I^aw  (Consol.  Laws,  c.  20)  {  372,  providing  that  any  person, 
paying  or  delivering  any  greater  sum  or  value  than  is  allowed  to  be  re- 
ceived for  a  loan,  may  recover  the  money  or  value  delivered  above  the 
legal  rate,  by  action  therefor  within  one  year  after  payment  or  delivery, 
and  that,  if  not  brought  within  one  year,  it  may  be  brought  within  three 
years  thereafter  by  any  overseer  or  superintendent  of  the  poor,  which  la 
a  limitation,  not  only  of  the  remedy,  but  of  the  time  for  bringing  action, 
so  that  a  bcwrower's  action  not  brought  within  one  year  was  extinguished ; 
the  statute  not  contemplating  those  actions  only  la  which  a  money  judg- 
ment is  sought 

[Ed.  Note.— For  other  cases,  see  Usury,  Cent  Dig.  §{  267-269;  Dec. 
Dig.  S  109.*] 

2.  Usury  (§  94*) — EQxntABia  Reukf — SrATurs. 

Such  an  action  could  not  be  maintained  under  General  Business  Law 
(Consol.  Laws  1909,  c.  20)  I  373,  providing  that  all  bonds,  conveyances,  or 
securities  whereon  is  reserved  any  sum  in  excess  of  the  legal  rate  shall 
be  void,  and  that  the  court  shall  declare  them  void,  and  enjoin  any  prose- 
cution thereon,  and  order  them  surrendered,  as  the  statute  applies  only 
to  Instruments  given  or  property  delivered  as  collateral  -security  for  a 
loan. 

[Ed.  Note.— For  other  cases,  see  Usury,  CJent  Dig.  S  195;  Dec.  Dig. 
8  94.*] 

3.  Limitation  of  Actions  (8  180*) — Pleaotno — Demubreb. 

Where  it  appears  on  the  face  of  the  complaint  that  the  action  was  not 
brought  within  the  time  limited  therefor,  a  demurrer  to  the  complaint 
should  be  sustained. 

[Ed.  Note. — For  other  cases,  see  Limitation  of  Actions,  Cent.  Dig.  81 
670-^75,  681;    Dec.  Dig.  6  180.*] 

•Por  oUier  caaoa  sae  lame  topic  a  i  nukbeb  In  Dee.  &  Am.  Digs.  1M7  to  date,  A  Rep'r  Indexee 
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Appeal  from  Special  Term,  New  York  County. 

Action  by  Thomas  Gilleran  against  Thomas  E.  Colby.  From  an 
order  granting  plaintiff's  motion  for  judgment  on  the  pleadings,  de- 
fendant appeals.    Reversed,  motion  denied,  and  demurrer  sustained. 

See,  also,  161  App.  Div.  923,  145  N.  Y.  Supp.  682. 

Argued  before  INGRAHAM,  P.  J.,  and  McLAUGHUN,  LAUGH- 
LIN,  CLARKE,  and  SCOTT,  JJ. 

Daniel  Day  Walton,  of  San  Juan,  Porto  Rico,  for  appellant 
John  M.  Gardner,  of  New  York  City,  for  respondent. 

McLaughlin,  J.  The  defendant  demurred  to  the  complaint  upon 
the  ground  that  it  did  not  state  facts  sufficient  to  constitute  a  cause 
of  action,  and  also  that  it  appeared  upon  the  face  thereof  that  more 
than  one  year  had  elapsed  smce  it  accrued.  After  the  demurrer  had 
been  interposed,  plaintiff  moved,  under  section  547  of  the  Code  of 
Civil  Procedure,  for  judgpient  on  the  pleadings.  The  motion  was 
granted,  with  leave,  however,  to  the  defendant  to  withdraw  the  de-. 
murrer  within  20  days  and  interpose  an  answer.  The  defendant  ap- 
peals from  the  order,  except  in  so  far  as  it  allows  him  to  withdraw 
the  demurrer  and  plead  anew. 

The  complaint  alleges,  in  substance,  that  on  the  22d  of  May,  1908, 
the  defendant  loaned  to  the  plaintiff  $25,000,  to  secure  the  payment 
of  which  plaintiff,  with  others,  executed  and  delivered  to  defendant 
a  bond  and  mortgage,  payable  on  demand,  with  interest  at  6  per  cent. ; 
that  before  making  the  loan,  and  as  an  inducement  therefor,  defend- 
ant exacted-  of  plaintiff  8,000  certificates  of  indebtedness,  of  $100 
each,  issued  by  the  Springfield,  L.  I.,  Cemetery  Society,  which  plain- 
tiff delivered  to  defendant  as  consideration  for  the  loan,  in  excess 
of  the  lawful  rate  of  interest  thereon;  that  defendant  has  the  cer- 
tificates in  his  possession  and  claims  to  be  the  owner  of  them;  that 
they  were  and  are  worth  more  than  $25,000;  and  that  certain  sums 
are  now  due  upon  them,  which  defendant  threatens  to  appropriate. 
The  judgment  demanded  is  that  the  loan  be  declared  usurious,  that 
the  transfer  of  the  certificates  be  decreed  null  and  void,  that  the  same 
be  ordered  retransferred  to  the  plaintiff,  that  a  receiver  be  appointed, 
and  an  accounting  had  of  the  moneys  received  by  defendant  upon  the 
certificates. 

[1]  The  appellant  contends  that  the  action  is  brought  under  section 
372  of  the  General  Business' Law,  while  the  respondent  insists  it  is 
brought  under  section  373.  The  determination  of  the  question  pre- 
sented by  the  appeal  depends  upon  which  contention  is  correct  Sec- 
tion 372  provides  that: 

"'Every  person  who,  for  any  sucb  loan  or  forbearance,  sball  pay  or  deliver 
any  greater  sum  or  value  than  Is  above  allowed  to  be  received,  ♦  •  •  may 
recover.  In  an  action  against  the  person  who  shall  have  taken  or  received  the 
same,  *  ♦  *  the  amount  of  the  money  so  paid  or  value  delivered,  above 
the  rate  aforesaid,  If  such  action  be  brought  within  one  year  after  snch  pay- 
ment or  delivery.  If  such  suit  be  not  brought  within  the  said  one  year,  and 
prosecuted  with  eftect,  then  the  said  sum  may  be  sued  for  and  recovered  with 
costs,  at  any  time  within  three  years  after  the  said  one  year,  by  any  overseer 
o£  the  poor  of  the  town  where  such  payment  may  have  been  made,  or  by  any 
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county  superintendent  of  the  poor  of  the  county,  In  whicb-  the  p&yment  may 
have  been  made." 

Section  573  provides : 

"All  bonds,  bills,  notes,  assurances,  conveyances,  all  other  contracts  or  se- 
curities whatsoever,  ♦  •  •  whereupon  or  whereby  there  shall  be  reserved 
or  taken,  or  secured  or  agreed  to  be  reserved  or  taken,  any  greater  sum,  or 
greater  value,  for  the  loan  or  forbearance  of  any  money,  goods  or  other  things 
in  action,  than  is  above  prescribed,  shall  be  void.  Whenever  It  shall  satis- 
factorily appear  •  ♦  •  that  any  bond,  bill,  note,  assurance,  pledge,  con- 
veyance, contract,  security  or  any  evidence  of  debt,  has  been  taken  or  re- 
ceived in  violation  of  the  foregoing  provisions,  the  court  shall  declare  the 
same  to  be  void,  and  enjoin  any  prosecution  thereon,  and  order  the  same  to 
bo  surrendered  and  canceled." 

I  am  of  the  opinion  that  the  action  is  brought  under  section  372,  and 
not  under  section  373.  The  certificates  involved  were  not,  according 
to  the  allegations  of  the  complaint,  delivered  as  collateral  security  for 
the  payment  of  the  loan,  but,  on  the  contrary,  were  delivered  as  a 
consideration  for  the  loan  itself  and  in  excess  of  the  lawful  rate  of 
interest.  The  loan  was  payable  on  demand,  with  6  per  cent,  interest, 
and  as  collateral  security  for  such  payment  the  bond  and  mortgage 
were  given.  The  certificates  constituted  an  excess  of  interest,  and, 
that  being  so,  an  action  by  the  borrower  to  recover  them  had  to  be 
brought  within  one  year  from  the  time  the  same  were  delivered.  The 
right  to  bring  the  action  at  all  is  given  by  the  statute,  which  limits 
the  time  within  which  it  may  be  brought.  If  the  borrower  does  not 
bring  an  action  within  one  year,  then  the  cause  of  action  is  transferred 
to  the  overseer  of  the  poor  of  the  town,  or  the  superintendent  of  the 
county,  in  which  the  payment  of  interest  was  made.  Such  designated 
oflRcials  may  then  bring  an  action  within  three  years  thereafter.  After 
the  expiration  of  one  year  the  cause  of  action,  so  far  as  the  borrower 
is  concerned,  is  extinguished. 

The  respondent  contends  that  section  372  contemplates  only  actions 
in  which  a  moneyed  judgment  is  sought;  that  the  complaint  states  an 
equitable  cause  of  action,  and  can  be  maintained  under  section  373. 
I  do  not  think  a  proper  construction  of  the  statute  sustains  either 
contention.  Section  372  is  a  limitation,  not  merely  of  the  remedy,  but 
of  the  right  of  the  borrower  to  recover  excess  of  interest,  whether 
represented  by  money  paid  or  property  delivered.  Ackerman  v.  Acker- 
man,  200  N.  Y.  72,  93  N.  E.  192 ;  Hamilton  v.  Royal  Insurance  Co., 
156  N.  Y.  327,  50  N.  E.  863,  42  L.  R.  A.  485.  The  language  is  that 
the  borrower  may,  within  one  year,  maintain  an  action  to  recover  "the 
amount  of  the  money  so  paid  or  value  received."  As  was  said  in 
Palen  v.  Johnson,  50  N.  Y.  49 : 

"The  condition  which  follows  must  operate  as  a  restri(;tlon  upon  the  right 
80  declared;  otherwise,  it  can  have  no  operation  whatever.  •  •  •  We 
think  that  the  obvious  and  natural  construction  of  the  statute  la  that  all  right 
of  action  terminates,  as  to  the  borrower,  at  the  end  of  one  year." 

[2]  Nor  can  the  action  be  maintained  under  section  373.  That  sec- 
tion applies  only  to  instruments  given  or  property  delivered  as  col- 
lateral security  for  the  payment  of  a  loan — in  this  case,  to  the  bond 
and  mortgage.    It  does  not  relate  to  a  recovery  of  excess  of  interest 


Digitized  by 


Google 


Sup.  Ct.),  PBOPLB  T.  PBBNDBBGA8T  328- 

paid  in  money  or  property,  and  for  that  reason  Gurtiss  v.  Teller,  157 
App.  Div.  804,  143  N.  Y.  Supp.  .188;  and  Crusins  v.  Siegman,  81 
Misc.  Rep.  367,  142  N.  Y.  Supp.  349,  cited  by  the  respondent,  are  not 
ih  point. 

[3]  If  the  foregoing  views  be  correct,  then  the  action  cannot  be 
maintained,  because  it  was  not  brought  within  one  year  after  the  cer- 
tificates were  delivered.  This  appears  upon  the  face  of  the  complaint, 
and  tlie  defendant's  demurrer  should,  for  that  reason,  have  been  sus- 
tained. Wood  V.  Soudder,  155  App.  Div.  254,  140  N.  Y.  Supp.  284. 
If  the  allegations  of  the  complaint  be  true,  then  leave  to  serve  an 
amended  complaint  would  be  of  no  benefit  to  the  plaintiff. 

The  order  appealed  from,  therefore,  is  reversed,  with  $10  costs  and 
disbursements,  and  the  motion  denied,  with  $10  costs,  and  the  demur- 
rer sustained.    All  concur. 


PEOPLE  ex  reL  MUKPHT  «.  PbBNDSBGAST,  0<Huptr<>ller>    (No.  68iS.) 
(Supreme  Court,  Appeliale  Division,  First  Department.    Deoesber  4,  1014.) 

(3I.EBKS  OF  CotJBTS  (I  11*) — Compensation — ^Right  to. 

Judiciary  Law  (Consol.  Laws.'c.  30)  §  160,  declares  that  each  Justice 
of  the  Supreme  Court  ot  the. First  district  shall  appoint  and  at  pleasure 
remove  a  clerli  to  the  Justice,  while  Laws  1S96,  c.  553,  §  11,  relating  to, 
the  appointment  of  clerks,  declares  that  such  officers  shall  perform  such 
additional  duties  as  the  Appellate  Dirislon  may  direct.  Public  Officers-' 
Law  (Consol.  Laws,  c.  47)  {  2,  provides  that  the:  term  "statei  officer" 
shell  include  Justices  of  the  Supreme  Court  and  every  officer  appointed 
by  other  state  oflicers.  Eeld  that,  conceding  the  clerk  of  a  Justice  of  the 
Supreme  Court  to  be  a  state  officer,  entitled  under  Public  Officers  Law,  i 
6,  to  bold  until  his  office  shall  terminate,  his  office  terminates  when  the 
Justice  who  appointed  him  leaves  the  bench. 

[Ed.  Note. — For  other  cnses,  see  Clerks  of  Courts,  C!ent.  Di^.  H  33,  38, 
40,  41,  50,  52,  57,  «),  eS;   Pec.  Dig.  §  ll.»] 

Ingraham,  P.  J.,  dissenting. 

Appeal  from  Special  Term,  New  York  County. 

Proceeding  by  the  People,  on  the  relation  of  John  ].  Murphy,  for  a 
writ  of  mandamus  against  William  A.  Prendergast,  as  Comptioller. 
From  an  order  denying  the  writ,  relator  appeals.    Affirmed. 

Argued  before  INGRAHAM,  P.  J.,  and  CLARKE,  SCOTT,  DOW- 
LING,  and  HOTCHKISS,  JJ. 

C.  L.  Hoffman  and  H.  A.  Friedman,  both  of  New  York  City,  for 
appellant. 

Wm.  E.  C.  Mayer,  of  New  York  City,  for  respondent 

HOTCHKISS,  J.  In  1910  the  relator  was  appointed  clerk  to  Mr. 
Justice  Gerard,  whom  he  continued  to  serve  until  September  13,  1913, 
when  Mr.  Justice  Gerard  resigned.  Some  time  thereafter  the  relator 
was  appointed  by  Mr.  Justice  Weeks  as  his  clerk.  The  relator  was 
paid  his  salary  to  and  including  December,  1913,  but  his  subsequent 
salary  for  a  short  period  prior  to  his  appointment  by  Mr.  Justice  Weeks 

*Fot  oUier  caua  see  same  topio  &  (  mniBiB  In  Dee.  *  Am.  Dlga.  1M7  tctfate,  ft  R'ep'r  Index** 
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was  withheld  by  the  comptroller,  and  this  application  is  to  compel 
payment  of  the  same.  The  claim  of  the  relator  is  that  after  the  resig- 
nation of  Mr.  Justice  Gerard  he  continued  to  hold  office  until  he  was 
removed  or  his  successor  was  appointed,  which  latter  event  occurred 
on  his  appointment  by  Mr.  Justice  Weeks. 

[  1  ]  Prior  to  1895,  there  was  no  legislative  recognition  of  the  office 
of  clerk  to  a  justice  of  this  court.  Until  that  date  section  93  of  the 
Code  of  Civil  Procedure  provided  that  the  judges  of  certain  coucts  in 
this  state,  including  justices  of  this  court,  might — 

"upon  the  request  of  any  Judge  designate  one  of  the  said  court  attendants  to 
also  act  as  clerk  and  secretary  at  snch  jadge  tar  each  time  as  they  mao^  desig- 
nate." 

By  section  5,  c,  553,  Laws  of  1895,  it  was  provided  that: 

"Each  of  the  justices  of  the  Supreme  Court  in  the  First  Judical  district, 
elected  or  transferred  to  said  court,  *  *  *  shall  appoint  and  at  pleasure 
remove  a  clerk  to  such  Justice." 

Section  1 1  of  the  same  act  provided  that : 

"Xiach  of  the  officers  hereinbefore  named  shall  perform  such  additional  du- 
ties as  the  said  Appellate  Division  shall  direct  and  shall  be  subject  to  such 
rules  and  regulations  as  shall  be  made  by  the  said  Appellate  Division." 

By  the  Judiciary  Law  (chapter  35,  Laws  1909)  all  of  the  foregoing 
acts,  including  section  93  of  the  Code  of  Civil  Procedure,  were  repeal- 
ed, except  section  11,  above  quoted.  Section  160  of  the  Judiciary  Law 
provides  as  follows : 

"Each  of  the  justices  of  the  Supreme  Court  in  the  First  judicial  district 
shall  appoint  and  at  pleasure  remove  a  clerk  to  tuch  Justice." 

Public  Officers  Law,  §  2,  provides  that : 

"The  term  "state  officer'  includes  ■  *  *  justices  of  the  Supreme  Court, 
•  •  ♦  and  every  officer,  appointed  by  one  or  more  state  officers,  or  by  the 
Legislature,  and  authorized  to  exercise  his  official  functions  throughout  the  en- 
tire state,  or  without  limitation  to  any  political  subdivision  of  the  state,  except 
United  States  Senators'-  and  other  federal  offlciala 

As  further  evidence  of  the  public  nature  of  the  office  of  justice's 
clerk,  regard  may  be  had  for  the  fact  that  it  has  been  the  custom  for 
such  clerks  to  take  the  usual  oath  of  office,  a  custom  which  the  record 
shows  was  followed  by  the  relator.  Further  evidence  of  the  l^slative 
recognition  of  these  clerks  as  embraced  within  the  official  class  whose 
terms  of  office  and  faithful  service  may  extend  over  so  many  years  as 
to  justify  an  expression  of  public  gratitude  is  found  in  Laws  of  1914, 
c.  497,  where  they  are  included  among  those  who  may  be  pensioned. 

But,  admitting  that  relator's  office  was  a  public  office,  I  do  not  see 
how  that  fact  affects  the  question :  When  did  his  term  of  office  end  ? 
Nor  does  section  5  of  the  Public  Officers  Law  seem  to  afford  an  an- 
swer.   That  section  says : 

"Every  officer,  except  a  judicial  officer,  a  notary  ptiblic,  a  commissioner  of 
deeds  and  an  officer  whose  term  is  fixed  by  the  Constltutlan,  having  duly  en- 
tered on  the  duties  of  his  office,  shall,  unless  the  office  shall  terminate  or  be 
abolished,  hold  over  and  continue  to  discharge  the  duties  of  his  office,  after 
the  expiration  of  the  term  for  which  he  shall  have  been  chosen,  until'  his  suc- 
cessor shall  be  chosen  and  qualified," 
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The  effect  of  this  section  is  to  turn  one  back  to  the  original  question : 
When  did  relator's  office  "terminate"?  The  learned  court  below  was 
of  the  opinion  that  the  office  was  coterminous  with  cAe  term  of  the 
appointing  justice.  I  concur  in  this  view.  The  duties  of  the  office  are 
not  defined  by  law.  They  are  in  fact  of  a  general  character,  such  as  the 
term  "clerk"  implies,  and  are  commonly  of  a  confidential  nature.  The 
appointment  and  service  is  as  clerk  to  the  appointing  justice  himself, 
and  the  service  performed  is  clearly  personal  to  that  justice.  No  du- 
ties, save  such  as  he  is  so  called  upon  to  perform,  devolve  upon  him 
by  virtue  of  bis  office  as  clerk,  and  the  personal  and  confidential  char- 
acter of  the  office  are  recognized  by  the  Civil  Service  Law,  which  places 
justices'  clerks  in  the  exempt  class.  Consol.  Laws,  c.  7,  §  12.  Offices 
of  a  similar  nature  have  been  held  to  be  coterminous  with  that  of  the 
official  making  the  appointment.  In  People  ex  rei.  Schulum  v.  Harbur- 
ger,  132  App.  Div.  260,  116  N.  Y.  Supp.  994,  this  court  so  held  with 
respect  to  the  office  of  coroner's  clerk,  and  in  Nammack  v.  Creelman, 
145  App.  Div.  289,  130  N.  Y.  Supp.  211,  affirmed  206  N.  Y.  630,  99 
N.  E.  1110,  similar  views  were  expressed  with  respect  to  the  office  of 
coroner's  physician. 

I  see  nothing  in  section  M,  hereinbefore  referred  to,  whidi  militates 
against  the  view  'I  take  of  the  case.  That  section  merely  gives  to  this 
court  power  to  direct  that  clerks  such  as  those  in  question  shall  per- 
form "such  additional  duties"  as  this  court  "shall  direct"  There  is 
nothing  in  these  words  applying  to  the  term  of  office,  or  indicating  any 
intention  to  continue  the  same  after  the  time  when  the  particular  serv- 
ice for  which  the  appointment  was  made  has  become  no  longer  pos- 
sible. 

The  order  should  be  affirmed,  with  $10  costs  and  disbursements, 

CLARKE,  SCOTT,  and  DOWLING,  JJ.,  concur.  INGRAHAM, 
P.  J.,  dissents. 


(87  Misc.  Rep.  88) 

PEOPLB  T.  JOHNSON. 

(Supreme  Ck>urt,  Criminal  Term,  Erie  County.    September,  1014.) 

1.  Lakcknt  ({  1*) — "Common-Law  Labcent." 

"Common-law  larceny"  Is  that  form  of  larceny  where  the  defendant 
furtively,  without  the  consent  of  the  owner,  takes  his  property,  or  for- 
cibly takes  it  without  his  consent  or  against  bis  will,  or  where  the  de- 
fendant accomplishes  larceny  by  trick,  device,  or  artifice,  and  the  owner 
has  not  parted  with  bis  property  absolutely,  but  only  temporarily  with 
its  possession. 
[Ed.  Note. — For  other  cases,  see  Larceny,  Cent.  Dig.  1 1 ;  Dec.  Dig.  {  l.» 
For  other  definitions,  see  Words  and  Phrases,  First  and  Second  Se- 
ries, Larceny.] 

2.  FAtSE  PKETlBNSBa   (J  49») — LaBCEWT   (J  65*) — StWnciENOT  or  BVIDEWCE. 

Evidence  held  Insufficient  to  authorize  the  conviction  of  a  contractor 
for  public  work  on  the  highways  of  either  common-law  larceny  or  larceny 
by  false  pretenses,  where  it  showed  that  the  state  had  voluntarily  made 
its  drafts  and  checks  payable  to  the  order  of  defendant,  and  parted  {ib- 
solutely  with  the  money  represented  by  these  instruments,  and  there  was 

•For  otlier  csiei  tee  tame  topic  A  t  nitiibbb  in  Deo.  It  Am.  Digs.  U07  to  date,  *  Rep'r  Indexa* 
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no  proof  of  conspiracy,  or  that  defendant  bad  made  an,y  representations 
to  secure  the  payments. 

[Ed.  Note. — For  other  cases,  see  False  Pretenses,  Cent.  Dig.  f  ffij ;  Dec. 
Dig.  {  49;*  Larcray,  Cent  Dig.  f$  152,  164,  16S,  167-16»;  Dec.  Dig.  { 
85.*] 

John  E.  Johnson  was  charged  with  grand  larceny  in  the  first  de- 
gree, ani3  moves  for  direction  of  a  verdict.    Decision  for  defendant. 

Wesley  C.  Dudley,  Dist.  Atty.,  of  Buffalo  (Guy  B.  Moore,  Asst. 
Dist.  Atty.,  of  Buffalo,  of  counsel),  for  the  People. 

Daniel  J.  Kenefick,  of  Buffalo  (Henry  W.  Killeen,  of  Buffalo,  of 
counsel),  for  defendant. 

BISSELL,  J.  The  defendant  is  chai^d  with  the  commission  of 
the  crime  of  grand  larceny  in  the  first  degree.  The  first  count  of  the 
indictment  charges  the  commission  of  common-law  larceny,  so  called, 
and  the  second  count  charges  the  commission  of  larceny  by  false  pre- 
tenses. It  must  appear  that,  the  people  have  established  the  crime  of 
larceny  under  one  or  the  other  of  these  counts,  or  the  indictment  must 
be  dismissed,  and  the  defendant  acquitted. 

[1,2]  In  my  opinion  the  prosecution  has  failed  to  establish  com- 
mon-law larceny,  which  is  defined  as  the  form  of  larceny  where  the 
defendant  furtively,  without  the  consent  of  the  owner,  takes  his  prop- 
erty, or  forcibly  takes  it  without  his  consent  or  against  his  will, 
or  where  the  defendant  accomplishes  larceny  by  trick,  device,  or  arti- 
fice, and  the  owner  has  not  parted  with  his  property  absolutely,  but 
only  temporarily  with  its  possession.  The  proofs  in  this  case  show 
that  the  state  of  New  York,  through  its  highway  department,  voltm- 
tarily  made  its  drafts  and  checks  to  the  order  of,  and  forwarded  them 
to,  the  defendant,  and  parted  absolutely  with  the  money  represented 
by  these  instruments,  so  that  the  proofs  do  not  bring  the  crime,  if  a 
crime  has  been  committed,  under  the  first  count  in  the  indictment. 

If  the  defendant  has  been  guilty  of  the  crime  of  larceny  by  false 
pretenses,  it  must  appear  that  the  money  of  the  state  was  obtained 
by  false  representations  made  by  the  defendant,  that  in  reliance  there- 
on and  imder  the  inducement  thereof  the  state  parted  with  its  money, 
and  that  the  false  pretenses  were  made  with  intent  to  cheat  and  defraud 
the  state.  The  proofs  do  not  disclose  that  the  defendant  made  any 
representations  whatever.  He  did  not  present  a  written  verified  claim 
or  voucher  for  money.  He  did  not  make  any  oral  statements  or  repre- 
sentations to  induce  the  state  to  part  with  it. 

It  was  established  by  the  prosecution  that  the  defendant  entered  into 
three  contracts  with  the  state,  providing  for  the  resurfacing  of  Clinton 
street  from  a  point  1,300  feet  easterly  from  the  center  of  Union  road 
in  the  town  of  West  Seneca  to  a  point  2.79  miles  distant  westerly  there- 
from. The  original  contract  provided  for  the  furnishing  of  the  ma- 
terials and  labor  for  this  work  for.  a  total  sum  of  $62,004.14,  and 
two  supplemental  agreements  were  entered  into  for  extra  work,  ag- 
gregating $12,084.81,  making  the  total  ammint  of  the  contract  price  for 
all'  of  the  work  to  be  done  the  sum  of  $74,088.95.    The  defective  work 
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involved  in  the  indictnrentin  this  casetds^^stb  tl»e  concrete  edging 
specified  to  be  constructed  upon  die  sides  o£  the  brick  roadway,  being 
29,550  lineal  feet,  to  be  paid  for  at  the  price  of  15  cents  per  lineal 
foot,  or  the  total  sum  of  $4,432.50. 

The  proofs  show  that  only  about  7,000  feet  of  this  edging  were 
constructed  of  fairly  good  concrete;  that  none  of  it  was  constructed 
8  inches  in  width,  as  specified,  but  only  6  inches  in  width,  and  that 
about  22,000  lineal  feet  of  it,  and  probably  all  of  it,  were  not  in  any 
respect  the  second-class  Por-tland  cement  concrete  called  for  by  die 
specifications  attached  to  the  contract.  It  appears,  however,  that  esti- 
mates, so  called,  of  which  there  are  two  in  evidence,  were  prepared 
by  the  bureau  of  maintenance  and  repairs  of  the  state  department  of 
highways  certifying  to  the  work  done,  sworn  to  by  two  certain  high- 
way inspectors  in  charge  and  approved  by  the  superintendent  of  re- 
pair, the  first  deputy  highway  commissioner,  and,  finally,  by  the  high- 
way commissioner  of  the  state.  Upon  these  estimates  made  by  the 
department  itself  the  payments  were  made  by  the  highway  department 
to  the  defendant.  The  first  of  these  verified  and  approved  estimates, 
dated  November  16,  1912,  sliowed  a  total  of  work  done  according  to 
the  original  contract  and  the  first  supplemental  agreement  amounting 
to  $42,343.53,  which  included  the  sum  of  $4,432.50  for  29,550  lineal 
feet  of  concrete  edging  in  place  complete.  Ten  per  cent,  of  thi?  esti- 
mate, or  the  sum  of  $4,234.33,  was  deducted  and  retained  by  the.  state 
under  the  clause  in  the. contract  providing  that: 

"Payment  to  the  contractor  will  be  made  montiily  to  an  ainount  not  exceed- 
ing 90  per  centam  of  the  work  done  Ten  per  ceutiun  of  the  eontract  pirlce 
win  be  retained  until  the  entire  work  has  been  completed  and  accepted." 

Upon  this  first  estimate,  made  by  the  highway  department  without 
any  communications  or  vouchers  or  representations  of  any  kind  from 
the  defendant,  the  state  paid  the  defendant  the  sum  of  $38,109.18. 
The  contract  also  provides  that : 

"The  approval  of  materials  or  workmanship  by  the  engineer  in  charge,  or 
any  employ^  of  the  department,  does  not  under  any  conBideratlon  preclude 
the  right  of  the  commission  to  reject  all  or  any  part  of  the  same  at  any  time 
previous  to  the  payment  of  the  final  estimate." 

It  does  not  appear  that  a  final  estimate  has  ever  been  made,  and  it 
appears  that  the  sum  of  $18,663.86  has  been,  and  still  is,  retained  by 
the  state  from  the  total  contract  price,  and  is  available  for  use  of  the 
state  to  secure  the  proper  construction  of  the  work  under  the  terms 
of  the  last  quoted  clause  of  the  contract,  in  the  event  that  any  part 
of  the  work  is  rejected.  The  state  is  further  protected  by  a  bond  irf 
the  penalty  of  $31,161,  execiited  by  the  American  Bonding  Company 
of  Baltimore,  as  surety,  conditioned  upon  the  faithful  performance  by 
the  defendant  of  all  of  the  tetms,  covenants,  and  conditions  of  the 
contract.  It  thus  appears  that  the  state  has  not  been  defrauded  of 
any  money. 

it  appears  that  the  modus  operandi  of  the  highway  department  re- 
lieves the  contractor  of  the  necessity  of  making  representations  by  pre- 
senting verified  vouchers  or  claims  for  work  done  from  time  to  time. 
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and  there  is  no  proof  that  this  defendant  made  any  representations  at 
all  respecting  the  edging  constructed  by  him  or  the  moneys  that  might 
become  due  him  therefor,  to  induce  the  state  to  part  with  money  in 
payment  for  this  edging,  shown  to  be  defective  and  not  in  accordance 
with  the  specifications. 

The  courts  have  held  that  mere  silence  or  suppression  of  the  truth, 
a  mere  withholding  of  knowledge  upon  which  another  may  act,  is  not 
sufficient  to  constitute  false  pretenses,  and  that  to  constitute  the  crime 
of  larceny  by  false  pretenses  there  must  be  active,  affirmative,  false 
representations.  People  v.  Baker,  96  N.  Y.  340;  People  v.  Miller,  169 
N.  Y.  351,  62  N.  E.  418,  88  Am.  St.  Rep.  546.  There  is  no  proof 
that  the  defendant  made  any  statements  or  representations  of  any 
kind  to  induce  the  state's  highway  department  to  send  him  the  draft 
and  checks  amounting  to  $55,425.15,  which  included  the  amount  al- 
lowed in  the  estimate  of  $4,432.50  for  the  construction  of  the  con- 
crete edging,  now  proved  to  be  defective  and  not  in  accordance  with 
•the  specifications  for  second-class  concrete. 

The  case  would  rest  upon  a  diflferent  basis  if  it  appeared  that  the 
money  of  the  state  had  been  obtained  by  the  defendant  through  a  con- 
spiracy existing  between  himself  and  the  officers  or  employes  of  the 
highway  department  to  cheat  and  defraud  the  state  of  its  property, 
or  to  obtain  money  or  any  other  property  by  false  pretenses.  But 
there  is  no  evidence  connecting  the  defendant  with  such  a  conspiracy. 

Whether  or  not  the  officials  and  employes  of  the  state  highway  de- 
partment have  been  guilty  of  neglect  of  duty  or  misconduct  in  the 
matteV  of  the  inspection  of  this  work  and  the  preparation  of  the  esti- 
mates and  the  sending  of  the  draft  and  checks  pursuant  to  tlie  esti- 
mates made  by  it,  the  defendant  cannot  be  convicted  of  a  crime  except 
upon  proof  that  he  was  connected  with  it,  and  it  is  not  the  province 
of  the  court  or  the  jury  to  indulge  in  presumptions  of  guilt  based  upon 
suspicions,  however  strong,  unsupported  by  proof  in  compliance  with 
the  rule  of  law  which  places  upon  the  people  the  burden  of  proving  the 
guilt  of  the  defendant  beyond  a  reasonable  doubt. 

It  is  not  for  the  court,  in  determining  this  motion,  to  criticise  the 
higtiway  department  for  its  peculiar  methods  in  preparing  estimates 
and  making  payments  thereon  without  requiring  any  sworn  statements 
from  the  contractor  as  to  the  amount  and  quality  of  the  work  done, 
or  the  presentation  by  the  contractor  of  verified  vouchers  for  the  mon- 
ey claimed  to  be  due  him ;  nor  is  it  for  the  court  to  square  the  con- 
duct of  this  defendant  by  any  code  of  morality  or  standard  of  integrity, 
because  he  may  have  failed  to  construct  this  edging  according  to  the 
specifications  of  this  contract,  or  because,  despite  his  failure  to  con- 
struct the  edging  as  specified,  he  accepted  part  payment  therefor  upon 
the  estimates  made  by  the  highway  department. 

The  sole  question  to  be  determined  on  this  motion  is  whether  the 
proof  presented  by  the  people  is  sufficient  to  show  that  the  defendant 
committed  the  crime  with  which  he  is  charged  in  the  indictment.  I 
am  of  the  opinion  that  it  has  utterly  failed.  Notwithstanding  the  zeal- 
ous eflforts  of  the  district  attorney,  and  the  production  on  the  part  of 
the  people  of  all  available  proofs,  the  evidence  is  insufikient  to  war- 
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rant  a  conviction,  and  I  therefore  advise  the  acquittal  of  the  defend- 
ant pursuant  to  section  410  of  the  Code  of  Criminal  Procedure. 
Ordered  accordingly. 


(164  App.  DiT.  498) 

FULTON  TRUST  00.  OF  NEW  TOBK  t.  PHILI-IPS  et  al.     (No.  6468.) 

(Supreme  Ckxirt,  Appellate  DiTisloo,  First  O^artment    December  4,  ldl4.) 

Wills  (J  634*) — Constkuction — Vestino  o»  Intkbxst. 

Under  a  clause  of  a  will  setting  apart  one  aihaxe  of  y^  residuary  estate 
fbr  tbe  benefit  of  B.,  and  providins  tiiat  the  trustee  should  pay  to  R 
for  life  the  net  annual  Income  <^  such  share,  and  pay  such  income  after 
her  decease  to  her  children  in  equal  shares,  until  they  respectively  at- 
tained the  age  of  21  years,  when  an  equal  proportionate  part  of  the  prin- 
cipal of  such  share  and  the  net  accrued  income  thereof  should  be  paid  to 
each  of  such  children,  it  was  the  testator's  clear  intention  that  R  and 
her  children,  and  they  only,  should  have  the  interest  in  this  moiety  of 
the  remainder  of  her  estate;  and  hence  such  Interest  vested,  and  passed 
on  the  death  of  £}.,  her  children  having  predeceased  her,  to  the  legatees  un- 
der ber  will,  or  the  next  of  kin  of  her  children,  rather  than  to  the  heln 
of  the  original  testatrix. 

[Ed.  Note.— For  other  cases,  see  WUls,  Gent  Dig.  {f  1488-1510;  Dec. 
Dig.  I  6S4.*] 

Dowling  and  Scott,  JJ.,  dissenting. 

Appeal  from  Special  Term,  New  York  County. 

Action  by  the  Fulton  Trust  Company  of  New  York,  as  stibstituted 
trustee  under  the  will  of  Jane  V.  C.  Cooper,  deceased,  asfainst  Brad- 
ley H.  Phillips  and  others,  as  executors  of  the  will  of  Elizabeth  M. 
Newton,  deceased.  From  the  judgment,  certain  defendants  appeal. 
Affirmed. 

Argued  before  INGRAHAM,  P.  J.,  and  CLARKE,  SCOTT,  DOW- 
LING, and  HOTCHKISS,  JJ. 

Albert  W.  Putnam,  of  New  York  City,  for  appellants  Lawrence  and 
others. 
.  Henry  A.  Forster,  of  New  York  City,  for  appellants  Hoffman  and 
another. 

Frederick  H.  Man,  of  New  York  City,  for  appellants  Cammann  and 
another. 

Richard  T.  Greene,  of  New  York  City,  for  respondents  Phillips  and 
others. 

Carlos  C.  Alden,  of  New  York  City,  for  respondent  Cross. 

INGRAHAM,  P.  J.  The  determination  of  the  question  involved 
in  this  appeal  depends  upon  the  construction  to  be  given  to  the  thir- 
teenth clause  of  the  will  of  Jane  V.  C.  (;k)oper,  dated  the  18th  day  of 
May,  1889,  and  duly  admitted  to  probate  on  the  30th  day  of  April 
1890.  The  testatrix  was  a  resident  of  the  county  of  New  York,  and 
died  on  the  4th  day  of  April,  1890,  leaving  no  husband,  no  descendants, 
and  no  father  or  mother,  but  as  her  heirs  at  law  and  next  of  kin  three 
sisters  and  a  niece,  the  child  of  a  deceased  sister.     She  left  as  her 

*For  oUier  easw  ne  aame  topic  &  i  mombbb  Id  D«o.  a  Am.  Digs.  1M7  to  date,  &  Rep'r.Ind«z«* 
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executor  one  Israel  Minor,  Jr.,  who  subsequently  died,  and  the  jrfain- 
tiff  was  appointed  to  execute  the  trusts  contained  in  the  will.  By  the 
thirteenth  clause  of  the  will  the  testatrix  |;ave  all  the  rest,  residue,  and 
remainder  of  her  estate  to  her  executor,  m  trust  to  convert  the  realty 
into  money  and  to  divide  the  net  proceeds  thereof,  together  with  the 
personalty  of  her  residuary  estate,  into  two  equal  parts ;  "to  set  aside 
one  of  such  shares  for  the  benefit  of  Elizabeth  Newton,  of  Fredonia, 
in  the  state  of  New  York,  and  the  other  of  such  shar-s  for  the  bene- 
fit of  Dorus  Bailey,  Florence  Bailey  and  Mary  De  r'eyster  Bailey, 
three  of  the  children  of  mjr  niece  Mary  B.  Bailey,  and  to  invest  said 
shares  *  *  *  and  receive  the  income  thereof  and  to  dispose  of 
the  same  and  of  the  principal  of  such  shares  as  follows,  to  wit :  First, 
to  pay  over  to  said  Elizabeth  Newton  the  net  annual  income  of  the 
share  so  set  apart  for  her  benefit,  for  and  during  the  terra  of  her  nat- 
ural life,  and  from  and  after  her  decease  to  her  children  in  equal 
shares  until  they  shall  respectively  attain  the  age  of  twenty-one  years, 
and  as  each  of  such  children  shall  reach  that  age  to  pay  ovei"  to  him  or 
her  an  equal  proportionate  part  of  the  principal  of  such  share  and 
of  the  net  accrued  income  thereof."  The  other  part,  for  the  ben- 
efit of  the  children  of  Mary  B.  Bailey,  the  niece  of  the  testatrix,  is  not 
involved;  the  sole  question  being  as  to  the  share  set  apart  for  the 
benefit  of  Elizabeth  Newton. 

At  the  time  of  the  death  of  the  testatrix,  Elizabeth  Newton  was 
alive.  She  was  a  first  cousin  of  the  testatrix,  and  had  two  sons,  Henry 
J.  Newton  and  Albert  L.  Newton,  who  were  her  only  living  descend- 
ants at  the  time  of  the  death  of  the  testatrix.  Henry  J.  Newton,  one 
of  the  sons,  died  on  August  13,  1894,  over  21  years  of  age,  intestate, 
leaving  as  his  heirs  at  law  and  next  of  kin  his  mother,  the  said  Eliza- 
beth Newton,  and  his  brother,  Albert  L.  Newton.  Letters  of  admin- 
istration were  first  taken  out  by  his  brother  Albert,  and  on  his  death 
by  his  mother,  and  after  her  death  letters  were  duly  issued  to  the  de- 
fendant Bradley  H.  Phillips.  Albert  L.  Newton,  the  other  son  of 
the  said  Kizabeth  Newton,  died  February  4,  1909,  about  40  years  of 
age,  leaving  a  last  will  and  testament  by  which  all  his  property,  both 
real  and  personal,  was  devised  and  bequeathed  to  his  mother,  the  said 
Elizabeth  M.  Newton.  Letters  testamentary  were  issued  to  her,  and 
after  her  death  to  the  defendant  Bradley  H.  Phillips.  Elizabeth  M. 
Newton  died  May  16,  1913,  leaving  a  last  will  and  testament.  Let- 
ters were  issued  to  her  executors  on  June  23,  1913,  and  the  question  is 
as  between  the  heirs  at  law  of  Mrs.  Cooper  and  the  legatees  and  devi- 
sees under  the  will  of  Elizabeth  M.  Newton.  This  depends  upon 
whether,  under  the  thirteenth  clause  of  the  will,  the  remainder  of  this 
moiety  of  the  estate  set  apart  for  the  benefit  of  Elizabeth  M.  Newton 
vested  in  her  two  sons  at  the  time  of  the  death  of  the  testatrix. 

In  the  construction  of  this  will  there  are  two  late  cases  which  apply. 
In  Dickerson  v.  Sheehy,  156  App.  Div.  101,  141  N.  Y.  Supp.  35,  affirm- 
ed without  opinion  209  N.  Y.  592,  103  N.  E.  717,  but  with  a  strong 
dissent  by  Chief  Judge  Cullen,  with  whom  Judges  Gray  and  Willard 
Bartlett  concurred.  In  this  court,  after  discussing  the  cases,  it  was 
stated: 
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"There  are,  In  the  will,  no  direct  woarda  of  gift  to  him.  The  entire  residuary 
estate  \b  given  to  the  executors,  with  direction  to  tJiem,  upon  his  reaching 
the  age  of  25  years,  to  convey,  transfer  and  pay  over  to  him'  a  portion  of 
the  estate.  •  •  *  It  la  only  -apon  his  attaining  that  age  that  the  executors 
are  directed  to  convey,  transfer  and  pay  over.'  Upon  the  death  of  the  widow 
tile  executors  were  to  convey  and  tranter  a  certain  interest  if  Edward  'be 
ttten  twenty-five  years  of  age,'  and  if  he  were  not  tlien  25  years  of  age,  'th«i 
upon  his  attaining  that  age' — clearly  showing,  as  it  seems  to  me,  that  the  tes- 
tator's purpose  was  that  Kdward's  interest  should  not  vest  until  be  became  25 
years  of  age." 

And  further  during  the  course  of  the  opinion  the  court  said : 

"It  is  true  there  are  certain  exceptions  to  the  rules  thus  laid  own  with  ref- 
erence to  vesting.  In  Matter  of  Crane,  164  N.  T.  71  [58  N.  E.  47],  these  ex- 
ceptions are  classified  under  two  heads:  (a)  Where  the  postponement  of  the 
transfer  or  payment  to  the  beneficiary  is  for  the  purpose  of  letting  In  an  in- 
termediate estate;  and  (b)  where  there  are  words  in  the  will,  aside  from  tne 
direction  to  the  trustee  to  pay  over,  which  import  a  gift  vested  in  interest 
prior  to  the  time  for  payment* 

It  was  then  held  that  a  consideration  of  th^  provisions  of  the  will 
showed  that  these  exceptions  have  no  application,  and  the  court  then 
went  on  to  sajf: 

"But  in  the  present  case  there  was  no  immediate  severance.  The  executor:^ 
were  directed  to  collect  the  rents,  issues,  and  profits  from  the  entire  residuary 
estate,  and  divide  them  in  certain  proportions  among  the  Jbeneficlarles  named. 
It  was  not  until  Edward  reached  25  years  of  age  that  there  was  to  be  a  di- 
vision and  a  severance  of  bis  stiare  of  the.  estate^  and  until  t^at  time  arrived 
his  interest  in  the  real  estate  was  contingent  merely." 

Judge  Cullen,  in  his  dissenting  opinion,  after  a  review  of  the  cases, 
sums  up  as  follows: 

"As  a  result  of  this  review  of  the  cases,  I  think  the  rule  should  be  consid- 
ered as  established  that  a  gift  by  means  of  a  direction  to  divide  or  pay  over 
at  a  future  time  wUl  not  be  deemed  contingent,  so  as  to  fall  on  death  before 
that  time,  unless  provision  is  made  for  a  substituted  gfit  ta  favor  of  the  is- 
sue of  the  flz^  devisee  or  legatee." 

In  Cammann  v,  Bailey,  210  N.  Y.  19,  103  N.  E.  824,  decided  in  the 
same  month  as  the  case  of  Dickerson  v.  Sheehy,  supra,  the  court 
was  able  to  discover  in  the  will  an  intent  that  the  controlling  date 
was  the  death  of  the  testator,  and  that  his  intention  was  to  make 
vested  gifts  to  such  son  subject  to  the  provisions  for  the  widow  post- 
poning the  time  that  the  son  should  have  possession,  and  that  such 
vested  interest  passed  under  the  will  of  the  son.  In  the  course  of  his 
opinion  Judge  Chase  said : 

"Tile  intention  of  the  testator  being  reasonably  clear,  it  is  quite  unneces- 
sary to  discuss  the  decisions  made  In  other  cases  Involving  the  vesting  of 
property,  held  in  trust.  Rules  for  the  construction  of  wills  are  for  the  sole 
purpose  of  ascertaining  the  Intention  of  the  testator,  and  If  the  intention  is 
clear  and  manifest  it  must  control,  regardless  of  all  rules  that  have  been 
formed  for  the  purpose  of  determining  tlieir  c<M>structU)n.  •  *  •  The  law 
favors  the  vesting  of  remainders." 

With  the  conclusion  in  that  case  Chief  Judge  Cullen  concurs,  for  the 
reasons  stated  in  his  dissenting  opinion  in  Dickerson  v.  Sheehy,  supra, 
150N.Y.8.— 22 
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but  Stated  that,  if  the  decision  in  that  case  were  to  be  followed,  he 
should  be  constrained  to  vote  for  the  affirmance  of  the  order.  No  ref- 
erence is  made  to  the  Sheehy  Case  in  the  prevailing  opinion,  but  the 
Chief  Judge  assumes  that  the  decision  of  the  Sheehy  Case  proceeded  on 
the  theory  stated  by  the  Appellate  Division  on  the  rule  that  a  gift  of 
income  tends  to  vest  in  the  beneficiary  the  capital  of  which  the  income 
is  given  was  inapplicable,  because  in  Dickerson  v.  Sheehy,  supra,  the 
principal  fund  was  not  severed  from  the  general  estate,  but  the  bequest 
was  only  a  part  of  the  aggregate  income  of  the  whole  residuary  es- 
tate, and  I  suppose  we  must  assume  that  the  decision  of  the  court  in 
Dickerson  v.  Sheehy  was  upon  that  ground.  Judge  Cullen  then  con- 
cludes  by  saying: 

"The  result  of  the  rule  as  to  the  construction  of  a  gift,  conflned  to  a  mere 
direction  to  divide  and  pay  over,  has  been  productive  of  more  litigation  than 
any  other  rule  as  to  the  construction  of  wills.  That  nearly  all  laymen  and 
very  many  lawyers  are  wholly  ignorant  of  it  there  can  be  no  question. 
Despite  that  fact,  if  it  liad  become  a  rule  of  property,  it  should  be  respected, 
whether  good  or  bad;  but,  Instead  of  being  a  rule  of  property,  it  is  a  rule 
which  unsettles  title  to  property,  and  the  condition  of  the  decisions  is  such 
that  in  almost  every  case  counsel  is  justified  in  insisting.  If  not  actually  re- 
quired to  insist,  that  his  client  shall  obtain  the  decision  of  tlie  court  of  last 
resort  on  the  question." 

I  think  we  could  concur  in  tlie  statement.  As  we  are  to  apply  these 
rules  to  the  constniction  of  this  will,  it  must  be  said  that  the  mere  direc- 
tion to  pay  over  to  the  children  of  Elizabeth  Newton  this  share  of  the 
residuary  estate  in  equal  shares  when  such  children  shall  arrive  at  the 
age  of  21  would  be  insufficient  to  vest  them  with  any  title  to  the  proper- 
ty until  the  time  of  distribution  arrived,  and  the  remainder  would  be 
contingent,  and  not  vested^  Then  it  becomes  our  duty  to  scrutinize  the 
will,  to  see  if  there  is  any  provision  which  indicated  an  intention  of 
the  testatrix  that  the  remainder  should  be  vested  in  Elizabeth  Newton's 
children  upon  her  death. 

At  the  beginning  of  the  thirteenth  clause  there  is  an  equitable  con- 
version of  all  the  testatrix's  real  estate  into  personalty.  The  executor  is 
directed  to  "convert  the  realty  into  money  at  public  or  private  sale  and 
at  such  time  or  times  and  upon  such  terms  as  in  his  judgment  may  ap- 
pear for  the  best  interests  of  my  estate."  This  seems  to  be  an  imper- 
ative power  of  sale,  and  there  resulted  an  equitable  conversion  of 
realty  into  personalty.  The  trustee  is  then  to  divide  the  net  proceeds 
thereof,  together  with  the  personalty  of  the  residuary  estate,  into  two 
equal  shares,  and  to  set  apart  one  of  such  shares  for  the  benefit  of 
Elizabeth  Newton.  It  seems  to  me  that  here  is  a  declaration  of  in- 
tention that  this  testamentary  provision  was  to  be  for  the  benefit  of 
Elizabeth  Newton,  and  it  was  not  the  intention  of  the  testatrix  that 
her  heirs  at  law  or  next  of  kin  should  profit  by  any  portion  of  her  es- 
tate. At  the  time  the  will  was  made  Elizabeth  Newton  had  two  sons 
living,  who  were  minors,  and  one  moiety  of  the  residuary  estate  was 
given  to  the  trustee  for  her  benefit.  The  share  for  her  benefit  was 
3ien  set  apart  for  her,  to  be  held,  however,  by  the  trustees  to  accom- 
plish the  purpose  of  the  testatrix.    Having  thus  separated  from  her 
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residuary  estate  the  portion  that  she  intended  for  the  benefit  of  Eliza- 
beth Newton,  she  provides  that  the  trustee  should  pay  to  Elizabeth 
Newton  the  net  annual  income  of  the  share  so  set  apart  for  her  bene- 
fit for  and  during  the  term  of  her  natural  life,  and  from  and  after  her 
decease  to  her  children  in  equal  shares  until  they  shall  respectively  at- 
tain the  age  of  21  years.  Thus  the  trust  was  not  to  terminate  at  the 
death  of  Elizabeth  Newton,  but  was  to  continue  for  the  benefit  of 
her  children,  and  during  the  interval  between  the  time  of  the  death  of 
Elizabeth  Newton  and  the  coming  of  age  of  her  children  each  was  to 
have  an  equal  share  of  the  income  of  this  moiety  of  the  remainder  oi 
the  estate.    The  will  then  continues: 

"And  as  each  of  such  children  shall  reach  that  age  to  pay  over  to  him  or 
ber  an  equal  proportloaate  part  of  the  princiDal  at  such  share  and  ot  the  net 
a^eraed  income  thereof." 

Thus  the  scheme  of  the  disposition  of  this  moiety  of  the  estate  was 
complete.  She  set  apart  that  share  for  the  benefit  of  Elizabeth  New- 
ton, and  to  accomplish  that  purpose,  to  benefit  Elizabeth  Newton,  she 
provided  that  Elizabeth  Newton  should  have  the  incwne  of  the  es- 
tate as  long  as  she  lived  and  that  her  children  should  succeed  her  as 
beneficiaries  of  the  share  of  the  estate.  There  is  certainly  no  indica- 
tion here  that  she  intended  that  the  vesting  of  the  estate  in  Elizabeth 
Newton's  children  should  be  postponed  until  the  time  that  they  should 
be  entitled  to  payment  of  the  principal.  If  Elizabeth  Newton  had  died 
before  the  children  were  21,  they  were  to  have  the  income  until  they 
were  21,  and  then  the  principal.  It  seems  to  me  that  we  can  gather 
from  this  will  the  distinct  intention  that  this  moiety  of  the  estate  was 
to  be  devoted  to  the  benefit  of  Elizabeth  Newton,  and  that  to  accom- 
plish that  purpose  the  income  was  to  be  hers  for  life,  and  the  remain- 
der to  belong  to  her  children.  Here  is  just  the  condition  which  appear- 
ed in  Vanderpoel  v.  Loew,  112  N.  Y.  167,  19  N.  E.  481,  where  the 
court  said,  in  holding  the  remainder  vested: 

"And,  besides,  the  case  Is  one  in  which  the  whole  income  of  each  share, 
'from  the  death  of  the  parent  to  the  time  of  payment,  is  bequeathed  to  the  re- 
maindermen, a  circumstance  to  which  we  have  invariably  given  great  weight 
as  denoting  an  Intention  U>  vest  the  remainder  from  the  time  at  which  the  in- 
come be^B  to  acerue." 

And  as  was  said  by  Judge  Finch  in  Matter  of  Tienken,  131  N.  Y. 
391,  30N.  E.  109: 

"We  have  heretofore  said  that  the  mle  of  construction  founded  upon  a  gift 
flowing  only  from  a  direction  to  divide  has  many  exceptions,  and  is  to  .be 
used  as  an  aid  to  ascertain  the  Intention  and  not  as  a  force  to  pervert  It." 

With  much  diffidence  and  a  confession  of  my  inability  to  deduce 
from  the  authorities  any  rule  that  can  aid  in  the  construction  of  a  will 
presenting  these  features,  I  can  only  say  that,  endeavoring  to  very 
best  of  my  ability  to  follow  the  directions  of  the  Court  of  Appeals,  it 
seems  to  me  that  we  are  required  to  hold  that  in  this  case  it  was  the 
intention  of  the  testatrix  that  Elizabeth  Newton  and  her  children,  and 
they  only,  should  have  an  interest  in  this  moiety  of  the  remainder  of  her 
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estate,  and  that  therefore  the  estate  vested,  and  passed  on  the  death  of 
Elizabeth  Newton  to  the  legatees  or  next  of  kin  of  her  children. 

It  follows  that  the  judgment  appealed  from  should  be  affirmed,  with 
costs  to  those  appearing  in  this  court,  payable  out  of  the  estate. 

CLARKE  and  HOTCHKISS,  JJ.,  concur. 

DOWLING,  J.  (dissenting).  While  the  "pay  over"  rule  has  been 
often  criticized,  evert  as  late  as  Cammann  v.  Bailey,  210  N.  Y.  33, 
103  N.  E.  824,  where  Chief  Judge  CuUen  referred  to  it  as  having 
been  productive  of  more  litigation  than  any  other  rule  as  to  the  con- 
struction of  wills,  and  as  one  which  unsettles  title  to  property  and 
has  been  fruitful  of  litigation  and  of  contradictory  decisions,  still 
even  he  admitted  that  "the  rule  has  obtained  so  long  that  entire  relief 
from  it  cannot  be  obtained,  except  by  legislative  action."  I  deem  the 
rules  laid  down  in  Matter  of  Crane,  164  N.  Y.  >71,  58  N.  E.  47,  not 
to  have  been  modified  or  affected  by  any  subsequent  decisions.  They 
were: 

First,  "where  the  only  words  of  gift  are  found  in  the  direction  to  divide  or 
pay  at  a  future  time,  the  gift  Is  future,  not  Immediate ;  contingent,  and  not 
Tested ;"  and,  second,  "where  the  gift  is  of  money,  and  the  direction  to  con- 
vert the  estate  is  absolute,  the  legacy  given  to  a  class  of  persons  vestsi  in  those 
who  answer  the  description  and  are  capable  of  taking  at  the  time  of  the  dis- 
tribution." 

Here  the  primary  intention  of  the  testator  as  to  one-half  of  her 
residuary  estate  was  to  secure  to  Elizabeth  Newton  the  benefit  of  the 
life  estate  therefrom.  There  is  not  a  word  indicative  of  any  interest 
in,  or  purpose  to  care  for,  Mrs.  Newton's  children,  until  after  her 
death.  The  first  direction  is  to  pay  them  the  income  from  one-half 
share  "after  her  decease"  and  until  they  attain  majority,  "and  as  eacli 
of  such  children  shall  reach  that  age  to  pay  over  to  him  or  her  an 
equal  proportionate  share  of  the  principal  of  such  share  and  of  the 
net  accrued  income  thereof."  There  are  no  words  of  gift  used,  save 
to  the  executors.  The  direction  to  convert  the  realty  into  money  is 
absolute.  It  will  be  found  that,  where  the  "pay  over"  rule  has  been 
sought  to  be  limited  in  its  operation,  the  courts  have  done  so  in  the 
effort  to  save  an  inheritance  to  children  or  their  issue.  To  effect  this 
end,  any  word  that  could  be  possibly  mterpreted  as  an  expression  of 
purpose  to  make  a  present  gift  was  seized  upon  and  made  the  basis  of 
construing  the  gift  as  vested  and  not  contingent.  But  no  such  ques- 
tion is  presented  here.  Nor  does  the  fact  that,  if  the  gift  is  held  to 
be  contingent,  the  decedent  must  be  held  to  have  died  intestate  as  to 
one-half  of  her  residuary  estate,  present  an  argument  for  a  contrary 
holding;  for,  while  the  law  does  not  favor  intestacy,  that  condition 
must  arise  whenever  the  whole,  or  any  part,  of  the  residuary  estate 
of  a  testator  is  to  be  disposed  of  upon  a  contingency  which  never 
arises.  While  courts  can  go  very  far  in  seeking  to  effectuate  the  will 
of  a  testator,  it  must  be  his  expressed  will  which  they  aid  in  enforcing, 
and  they  cannot  make  a  new  will  for  him. 
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For  these  reasons,  I  believe  the  judgment  appealed  from  should  be 
reversed,  and  judgment  entered  in  favor  of  appellants,  decreeing  the 
testatrix  to  have  died  intestate  in  respect  to  the  fund  in  question,  and 
that  the  corpus  thereof  be  distributed  among  her  next  of  kin. 

SCOTT,.  J.,  concurs. 


(164  App.  Dlv.  795)  * 

PEOPLE  ex  reL  DEUTERMANN  v.  DOXLB,  Sheriff. 

(Supreme  Cionrt,  Appellate  Division,  Second  Department    November  27, 1914.) 

Maotsb  and  Servant  ({  13*) — ^Police  Power — Pubuc  Health — Houbs  or 
Work. 

Labor  Law  (Ctonaol.  Laws,  e.  81)  art  6,  S  8a,  as  added  by  I-aws  1013, 
c.  740,  violation  of  which  la  a  misdemeanor,  npder  Penal  Law  (Gonsol; 
Laws,  c.  40)  {  1275,  providing  that  every  employer  of  labor  engaged  In 
carrying  on  any  factory  or  mercantile  establishment  shall  allow  every 
person  at  least  24  consecutive  hours  in  every  seven  consecutive  days, 
and  that  no  employer  shall  operate  factory  or  establishment  on  Sunday, 
unless  he  posts  a  list  of  those  reqttired  or  allowed  to  work  Sunday  and 
designates  the  day  of  rest  for  each,  even  as  applied  to  those  enjoying  an 
8-hour  day,  has  a  real  and  substantial  relation  to  the  general  welfare, 
and  Is  a  valid  exercise  of  the  police  power. 

[Ed.  Note.— For  other  cases,  see  Master  and  Servant,  Cent  Dig.  |  14 ; 
Dec:  Dig.  1 13.*] 

Burr  and  Rich,  JJ.,  dissenting.  * 

Appeal  from  Special  Term,  Westchester  County. 

Habeas  corpus  by  the  People,  etc.,  on  the  relation  of  Charles  Deu- 
termann,  against  William  J.  Doyle,  as  Sheriff  of  the  County  of  West- 
chester, in  the  State  of  New  York.  From  order  dismissing  the  writ, 
relator  appeals.    Affirmed. 

Argued  before  JENKS,  P.  J.,  and  BURR,  CARR,  RICH,  and  PUT- 
NAM, JJ. 

Joseph  Rowan,  of  New  York  City,  for  appellant. 
William  J.  Fallon,  of  White  Plains,  for  respondent. 

PUTNAM,  J.  Accepting  the  statement  of  facts  contained  in  the 
opinion  of  Mr.  Justice  BURR,  tlie  test  of  the  constitutionality  of  such 
statutes,  which  are  aimed  to  preserve  public  health,  is  that  it  must  have 
"some  relation  to  the  general  welfare."  Regulations  of  the  Sunday 
working  hours  of  barbers  are  constitutional.  People  v.  Havnor,  149 
N.  Y.  195,  43  N.  E.  541,  31  L.  R.  A.  689,  52  Am.  St  Rep.  707; 
Petit  V.  Minnesota,  177  U.  S.  164,  20  Sup.  Ct.  666,  44  L.  Ed.  716. 
Where  maiiy  persons  work  together,  as  in  "a  factory  or  mercantile 
establishment,"  the  statute  may  require  cessation  of  work  during  one 
.  day  in  seven.  Judge  Vann  recognizes  that  the  employed  may  not  have 
the  power  to  observe  this  day  of  rest  without  legislation,  as  the  in- 
tensity of  business  "rivalry  and  competition  would  ultimately  prevent, 
not  only  the  wage  earners,  but  likewise  the  capitalists  and  employers 
themselves,  from  yieldin^j  to  the  warnings  of  nature  and  obeying  the 
instinct  of  self-preservation  by  resting  periodically  from  labor."    Peo- 

*For  othtr  oM«i  8W  iam»  topio  ft  (  kvubbb  In  Dec.  ft  Am.  Dial.  ItOT  to  Oat*.  &  B«p'r  IndezM 
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pie  V.  Havnor,  149  N.  Y.  195,  204,  43  N.  E.  541,  544  (31  L.  R.  A. 
689,  52  Am.  St.  Rep.  707). 

As  this  act  is  only  for  factories  and  mercantile  establishments  where 
the  tendency  is  to  long,  steady  hours  of  daily  labor,  I  cannot  say  that 
it  is  an  unjustifiable  encroachment  on  individual  rights.  Even  mills 
runningf  on  half  time  I  think  should  keep  this  seventh  day  of  rest. 
The  generality  of  the  provision  is  essential  to  its  practical  enforce- 
ment with  our  large  industrial  plants.  If  the  statute  gives  this  rest 
only  to  those  who  have  worked  a  minimum  period — say  48  hours  a 
week — even  that  limit  would  become  a  loophole  for  its  evasion.  Can 
we  say  that  a  seventh  day  of  rest  is  only  for  the  overworked?  I 
think  those  enjoying  an  8-hour  day  may  also  demand  it  for  their  pro- 
tection. In  four  places  this  act  refers  to  Sunday.  It  may  be  called 
a  modified  Sunday  law  protecting  against  work  on  that  day,  or,  if 
work  has  to  go  on  then,  providing  a  substituted  day  of  rest  so  as  to 
save  the  laborer  from  consecutive  toil  beyond  six  days. 

Hence  it  seems  to  me  that  we,  as  a  court,  can  see  in  this  measure 
a  real  and  substantial  relation  to  the  general  welfare. 

The  order  should  therefore  be  affirmed. 

JENKS,  P.  J.,  and  CARR,  J.,  concur.  BURR,  J.,  reads  for  re- 
versal, with  whom  RICH,  J.  concurs. 

BURR,  J.  (dissenting).  On  February  26,  1914,  Charles  Deutermann 
was  arrested  and  brought  before  a  justice  of  the  peace  of  the  town 
of  Harrison,  charged  with  a  misdemeanor  in  that  he  had  violated  sec- 
tion 8a  of  article  6  of  the  Labor  Law.  Consolidated  Laws,  c.  31 
(Laws  of  1909,  c.  36),  as  amended  Laws  of  1913,  c.  740;  Penal  Law, 
§  1275.  In  default  of  bail  he  was  committed  to  the  custody  of  the 
sheriff  of  Westchester  county.  Claiming  that  the  act  in  question  is 
contrary  to  the  provisions  of  subdivision  6  of  article  1  of  the  state 
Constitution  and  the  fourteenth  amendment  of  the  federal  Constitu- 
tion, he  sued  out  a  writ  of  habeas  corpus.  From  an  order  dismissing 
the  writ  and  remanding  the  relator,  this  appeal  is  taken. 

The  act  in  question  provides  as  follows: 

"Every  employer  of  labor  engaged  In  carrying  on  any  factory  or  mercantile 
establishment  In  this  state  shall  allow  every  person,  except  those  spedfled  in 
subdivision  two,  employed  in  such  factory  or  mercantile  establishment  at 
least  twenty-four  consecutive  hours  of  rest  in  every  seven  consecutive  days." 

The .  information  charges  that  relator,  who  is  an  employer  and  en- 
gaged in  carrying  on  a  factory,  did  on  the  iSth,  16th,  17th,  18th,  19th, 
20th  and  21st  days  of  February,  1914,  employ  as  a  laborer  one  Michael 
Ukrus  (not  being  one  of  those  excepted  in  subdivision  2  of  said  act) 
for  a  period  of  at  least  8  hours  of  the  consecutive  days  aforesaid,  and  ' 
did  not  allow  to  him  24  consecutive  hours  of  rest  in  the  aforesaid  7 
consecutive  days. 

The  only  question  before  us  is  the  validity  of  said  act.  At  the 
threshold  of  the  discussion,  we  must  determine  its  nature.  Follow- 
ing the  process  of  elimination,  we  conclude,  first,  that  it  is  not  a  reg- 
ulation with  reference  to  the  observance  of  the  first  day  of  the  week. 
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commonly  called  Sunday,  although  of  necessity  one  of  the  seven  con- 
secutive days  upon  which  relator  allowed  Ukrus  to  work  must  have 
been  Sunday.  By  an  entirely  different  statute,  all  work  on  the  first 
day  of  the  week  is  prohibited,  except  work  of  necessity  or  charity, 
and  work  by  persons  uniformly  observing  another  day  of  the  we^ 
as  holy  time  and  not  working  on  that  day.  Penal  Law,  §§  2140, 
2143,  2144,  and  2146.  Primarily  sabbath  regulations  have  to  do  with 
"serious  interruptions  of  the  repose  and  religious  liberty  of  the  com- 
munity." Penal  Law,  §  2140.  Their  purpose  is  "to  secure  to  the 
community  the  privil^e  of  undisturbed  worship,  and  to  the  day  itself 
that  outward  respect  and  observance  which  may  be  deemed  essential  to 
the  peace  and  good  order  of  society."  Lindenrauller  v.  People,  33 
Barb.  548.  The  Legislature  "has  the  right  to  regulate  its  observance 
as  a  civil  and  political  institution."  People  v,  Havnor,  149  N.  Y.  195, 
203,  43  N.  E.  541,  31  L.  R.  A.  689,  52  Am.  St.  Rep.  707;  People 
v.  Moses,  140  N.  Y.  214,  35  N.  E.  499;  People  v.  Dunford,  207  N. 
Y.  1'7,  100  N.  E.  433.  If  this  were  to  be  deemed  a  sabbath  regula- 
tion, the  only  individuals  who  could  possibly  be  affected  thereby  would 
be  those  outside  of  the  excepted  classes,  who  were  engaged  in  the 
works  of  necessity  or  charity  in  a  factory  or  mercantile  establishment, 
'i  he  language  of  the  act  does  not  so  limit  it.  We  may  assume, that 
persons  thus  employed  are  not  engaged  in  "works  of  charity."  In 
the  title  of  the  act  (Laws  of  1913,  c.  -740)  it  is  declared  to  be  "An  act 
to  promote  the  public  health  by  amending  the  labor  law,  in  relation 
to  labor  of  more  than  six  days  in  any  one  week."  It  must  therefore 
be  construed  to  be  primarily  what  its  title  indicates — an  act  to  regu- 
late the  hours  of  labor.  A  man's  right  to  labor  is  his  property.  If 
his  power  to  contract  freely  in  respect  to  the  same  is  impaired,  he  is 
so  far  forth  deprived  of  his  property.  Unquestionably  this  may  be 
done  in  the  exercise  of  what  is  awkwardly  described  as  the  "police 
power  of  the  state."  Generally  speaking,  this  power  is  "vested  in  the 
Legislature  by  the  Constitution  to  make,  ordain,  and  establish  all  man- 
ner of  wholesome  and  reasonable  laws,,  statutes,  and  ordinances,  either 
with  penalties  or  without,  not  repugnant  to  the  Constitution,  as  they 
shall  judge  to  be  for  the  good  and  welfare  of  the  commonwealth,  and 
of  the  subjects  of  the  same."  Cooley's  Constitutional  Limitations  (7th 
Ed.)  830;  Commonwealth  v.  Alger,  7  Cush.  (Mass.)  53,  85;  Thorpe 
V.  R.  &  B.  R.  Co.,  27  Vt.  140,  149,  62  Am.  Dec.  625.  Without  at- 
tempting definitely  to  mark  the  boundaries  of  this  power  or  prescribe 
limits  to  its  exercise,  let  us  see  to  what  extent  the  provisions  of  this 
act  may  be  carried,  for  it  is  not  what  has  been  done,  but  what  can 
be  done  or  prohibited  tinder  the  act,  which  determines  its  constitu- 
tional validity.  Curtin  v.  Benson,  222  U.  S.  78,  32  Sup.  Ct.  31,  56 
L.  Ed.  102.    We  observe,  therefore; 

First.  That  in  its  application  the  law  is  general  (omitting  the  ex- 
ceptions which  relate  only  to  four  classes  of  occupation),  and  it  ap- 
plies, not  only  to  every  woman  and  child  permitted  to  labor  in  any 
factory  or  mercantile  establishment  in  tlie  state,  but  also  to  every  man 
as  well,  no  matter  what  the  nature  of  the  employment  may  be.  It  is 
manifest  riiat  so  broad  a  prohibition  has  no  relation  "to  the  safety. 
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healtli,  morals,  and  general  welfare  of  the  public."  Lochner  v.  New^ 
York,  198  U.  S.  45,  25  Sup.  Ct.  539,  49  L.  Ed.  937,  3  Ann.  Cas.  1133. 
In  the  Lochner  Case,  which  involved  the  validity  of  a  statute  of  this 
state  limiting  the  hours  of  labor  in  bakeries  or  confectioneries  to  10 
hours  in  any  one  day  and  60  hours  in  any  one  week,  in  holding  such 
statute  unconstitutional,  the  Supreme  Court  of  the  United  States  said, 
with  regard  to  the  men  affected  thereby; 

"They  are  In  no  sense  wards  of  the  state.  Vle%ve<J  In  the  light  of  a  pnrely 
labor  law,  with  no  reference  whatever  to  the  question  of  health,  we  think 
that  a  law  like  the  one  before  us  Involves  neither  the  safety,  the  morals,  nor 
the  welfare  of  the  public,  and  that  the  Interest  of  the  public  is  not  in  the 
slightest  degree  affected  by  such  an  act.  •  •  •  The  limitation  of  the  hours 
of  labor  does  not  come  within  the  police  power  on  that  ground." 

It  is  true  that  in  the  case  of  women  and  children  a  different  rule 
prevails.  MuUer  v.  Oregon,  208  U.  S.  412,  28  Sup.  Ct  324,  52  L.  Ed. 
551,  13  Ann.  Cas.  957;  Commonwealth  v.  Riley,  210  Mass.  387,  97 
N.  E.  367,  Ann.  Cas.  1912D,  388,  affirmed  232  U.  S.  671,  34  Sup. 
Ct.  469,  58  h.  Ed.  788. 

In  MuUer  v.  Oregon,  supra,  the  court  said  of  a  statute  regulating 
the  hours  of  the  labor  of  women: 

"That  woman's  physical  stractare  and  the  performance  of  maternal  fan(>- 
tlons  place  her  at  a  disadvantage  in  the  straggle  for  subsistence  is  obvious. 
This  is  especially  true  when  the  burdens  of  motherhood  are  upon  her.  Even 
when  they  are  not,  by  abundant  testimony  of  the  medical  fraternity,  contin- 
uance for  a  long  time  on  her  feet  at  work,  repeating  this  from  day  to  day, 
tends  to  Injarlous  efCects  upon  the  body,  and,  as  healthy  mothers  are  esseu- 
tial  to  vigorous  offspring,  the  physical  well-being  of  woman  becomes  an  object 
of  public  Interest  and  care  in  order  to  preserve  the  strength  and  vigor  of  the 
race.  •  •  •  Differentiated  by  these  matters  from  the  other  sex,  she  Is 
properly  placed  in  a  class  by  herself,  and  legislation  designed  for  her  pro- 
tection may  be. sustained,  even  when  like  legislation  is  not  necessary  for  men 
and  could  not  be  sustained," 

In  Berdos  v.  Tremont  &  Suffolk  Mills,  209  Mass.  489,  95  N.  E. 
876,  Ann.  Cas.  1912D,  797,  in  construing  an  act  prohibiting  the  em- 
ployment of  children  under  14  years  of  age  in  a  mercantile  establish- 
ment, the  court  said: 

"This  statute  is  a  declaration  of  legislative  policy  that  parents  and  guard- 
ians of  children  undertaking  to  act  in  their  own  behalf  shall  no  longer  be 
permitted  to  bargain  at  all  as  to  the  work  of  children  of  tender  years  lu 
specified  employments.  It  relates  to  a  class  who  are  least  able  to  protect 
themselves  by  appreciating  and  avoiding  danger,  or  to  re(iuest  instructions  aa 
to  matters  beyond  their  understanding,  or  to  arrange  by  contract  for  their 
protection,  or  to  resist  any  compulsion  arising  from  their  own  necessities  or 
other  circumstances.  •  •  *  The  statute  has  to  do  with  the  protection  of 
childhood.  It  pertains  to  a  subject  of  universal  interest  fundamentally  vital 
in  its  broader  bearings  to  the  future  of  mankind." 

The  act  here  considered  also  differs  from  the  statute  relating  to 
the  hours  of  employment  of  persons  engaged  in  underground  mines 
and  workings,  where  the  character  of  the  employment  was  dangerous. 
Holden  v.  Hardy,  169  U.  S.  366,  18  Sup.  Ct.  383,  42  L.  Ed.  780.  But 
in  that, act  there  was  an  "emergency  clause"  excepting  from  its  pro- 
visions cases  "where  life  or  property  is  in  imminent  danger."  No 
such  clause  is  found  in  the  act  which  we  are  now  considering,  and. 
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no  matter  how  serious  and  threatenii^  the  emergency  arising  upon  the 
seventh  day,  the'  employe  must  rest  and  the  employer  seek  service 
from  another  source  or  fail  to  avert  the  threatened  danger.  Viola- 
tion of  the  provisions  of  the  statute  in  this  respect  to  the  slightest  de- 
gree would  not  be  innocent.    Commonwealth  v.  Riley,  supra. 

Second.  The  act  does  not  limit  the  hours  of  labor  either  upon  any 
particular  day  or  during  any  consecutive  period  of  days.  Entirely 
irrespective  of  the  duration  of  the  hours  of  labor  for  the  preceding 
.six  consecutive  days,  upon  the  seventh  dav  the  proprietor  of  the  fac- 
tory or  mercantile  establishment  must  give  to  his  employe  "at  least 
twenty-four  consecutive  hours  of  rest,"  and  this  irrespective  of  wheth- 
er this  seventh  day  falls  upon  Sunday  or  upron  some  other  day  of  the 
week.  If,  therefore,  the  employ^  has  worked  but  for  one  hour  a 
day  for  six  consecutive  days  in  an  establishment  where  the  labor  was 
of  the  lightest  and  least  exacting  character  and  under  the  most  favor- 
able sanitary  conditions,  the  laborer  cannot  sell  his  labor  on  the  sev- 
enth day,  nor  can  the  employer  purchase  the  same;  and  that,  too, 
entirely  irrespective  of  any  emergency  which  may  have  been  existing 
requiring  the  immediate  performance  of  some  slight  act  of  labor. 
Doubtless  an  act  might  be  framed  which,  taking  into  account  the  na- 
ture of  the  occupation  and  the  number  of  hours  of  labor  performed 
upon  the  six  preceding  consecutive  days,  should  require  the  granting 
bv  the  employer  of  24  consecutive  hours  of  rest  from  toil,  except  pos- 
siblv  in  the  presence  of  great  emergency,  threatening  serious  danger 
to  life,  person,  or  property,  and  such  legislation  be  sustained  as  in 
harmony  with  constitutional  provisions.  This  act  far  exceeds  such 
limitations,  and  reluctantly  we  are  constrained  to  hold  that  it  was  be- 
yond the  power  of  the  Legislature  to  enact. 

The  order  appealed  from  must  be  reversed,  the  writ  sustained,  and 
the  relator  discharged  from  custody. 


(164  App.  Dlv.  679) 

MARKOWITZ  V.  LINDEMAN.     (No.  6429.) 

(Supreme  Court,  Appellate  Division,  First  Department    December  4,  1914./ 

1.  MONrCIPAL  (JOBPOKATIONS  (S  706*) — iNJTJHIKS  TO  PeBSONS  ON  StBE'ET AC- 
TIONS— EviDKNCB— Jury  Question. 

In  an  action  by  a  street  sweeper,  who  claimed  to  have  been  Inlnied  by 
an  automobile,  the  questions  of  whether  be  was  in  fact  struck,  and 
whether  the  accident  resulted  from  the  negligence  of  the  motorist,  or  his 
own  contributory  negligence,  held  for  the  Jury. 

[Ed.  Note. — For  other  eases,  see  Municipal  Corporations,  Cent  Dig.  { 
1518;  Dec  Dig.  §  706.*] 

S   Damages  (J  185*) — Injuries  to  Persons  on  Streets — Actions — Evidence. 

in  a  personal  injury  action  by  a  street  sweeper,  run  down  by  an  auto- 
mobile, an  award  of  $1  damages  held  not  contrary  to  the  weight  of  the 
evideuoe. 

[Ed.  Note.— For  other  cases,  see  Damages,  Cent.  Dig.  f§  503-508 ;  Dec. 
Dig.  i  185.*] 

DowUng,  J.,  dissenting. 
*Fnr  other  ou«s  am  maa  topic  &  i  numbsb  in  Dte.  A  Am.  Digs.  1907  to  date,  ft  Rep'r  Indexes 
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Appeal  from  Special  Term,  New  York  County. 

Action  by  Herman  Markowitz  against  Beatrice  S.  Lindeman  (first 
name  "Beatrice"  fictitious,  real  name  being  unknown).  From  an  order 
denying  his  motion  to  set  aside  a  verdict  on  the  ground  of  inadequacy 
of  damages,  plaintiff  appeals.    Affirmed. 

Argued  before  INGRAHAM,  P.  J.,  and  McLAUGHUN,  LAUGH- 
LIN,  DOWLING,  and  HOTCHKISS,  JJ. 

Bernard  H.  Bernstein,  of  New  York  City,  for  appellant. 
Joseph  F.  Murray,  of  New  York  City,  for  respondent. 

LAUGHLIN,  J.  The  plaintiff  was  in  the  employ  of  the  department 
of  streets  of  the  city  of  New  York  as  a  street  cleaner,  and  he  claims 
that,  while  engaged  in  the  performance  of  his  duties  in  West  125th 
street,  between  Amsterdam  avenue  and  Broadway,  on  the  11th  day  of 
January,  1913,  he  was  run  down  by  an  electric  brougham  driven  by 
the  defendant,  and  sustained  substantial  injuries. 

The  only  question  presented  by  the  appeal  relates  to  the  sufficiency 
of  the  damages  awarded  by  the  jury.  There  is  medical  testimony  in 
the  case  tending  to  support  the  plaintiff's  claim  that  after  the  accident 
he  was  suffering  from  some  disability  which,  if  caused  by  the  negli- 
gence of  the  defendant,  would  have  entitled  him  to  a  larger  verdict; 
but  whether  the  abnormal  physical  conditions  of  which  he  complains 
resulted  from  the  accident  on  the  occasion  in  question  depends,  I  think, 
entirely  upon  the  testimony  of  the  plaintiff,  which  was  not  corroborat- 
ed. He  testified  that  the  accident  occurred  between  11  and  12  in  the 
forenoon;  that  he  was  working  on  the  southerly  side  of  the  carriage- 
way, about  three  or  four  feet  from  the  curb,  and  between  it  and  his 
can  carrier ;  that  he  was  using  a  shovel  and  broom,  and  emptying  the 
sweepings  into  a  large  can  on  a  can  carrier  on  wheels,  which  be  moved 
about  with  him ;  that  he  was  bent  over,  picking  up  a  pile  of  sweepings, 
when  he  was  struck  "right  in  my  left  part,  right  here  (indicating),  this 
side" ;  that  he  did  not  see  the  vehicle  app'roaching,  but  that  the  defend- 
ant stopped  after  the  accident,  and  gave  him  her  card,  and  asked  if  he 
was  seriously  hurt,  to  which  he  made  no  reply;  that  he  was  able  to 
and  did  walk,  but  says,  "I  had  my  pains,"  after  the  accident,  and  re- 
ported to  his  section  foreman,  and  then  went  home,  traveling  by  street 
car  part  of  the  way ;  that  his  wife  called  Dr.  Mencke,  and  that  after 
that  he  called  on  Dr.  Kornblum,  who  examined  and  treated  him ;  that 
he  went  to  a  hospital  for  deformities  and  joint  diseases  in  124th  street 
and  had  an  X-ray  picture  taken,  and  that  after  that,  and  on  the  18th  of 
January,  he  went  to  Mt.  Sinai  Hospital,  and  remained  there,  until  the 
2d  of  February,  and  was  subsequently  treated  at  a  dispensary  for  a 
time,  and  then  went  to  the  Harlem  Hospital  and  remained  a  week,  and 
later  went  to  Mt.  Sinai  Hospital  for  a  week  and  received  treatment; 
that  the  treatment  he  received  was  for  an  internal  condition,  and  con- 
sisted of  injections  and  applications  of  electricity;  that  during  this 
time  he  was  able  to  walk  about,  but  used  crutches  three  or  four  months, 
and  suffered  pain ;  that  he  left  the  Mt.  Sinai  Hospital  the  last  time  on 
the  24th  of  November,  and  called  there  again  on  the  2d  of  November ; 
that  during  this  time  the  only  work  he  did  was  light  work  for  the  city 
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for  about  six  weeks  from  July  20th  to  September  4th;  and  that  in 
part  of  his  left  leg  he  had  no  sensation  of  feeling  at  the  time  of  the 
trial.  This  is  the  substance  of  his  direct  testimony  relating  to  the  acci- 
dent and  to  the  injuries.  He  said  nothing  on  his  direct  examination 
with  respect  to  having  been  knocked  down,  and  it  is  h^hly  improbable 
that  si'.ch  an  important  matter  would  have  been  cmiitted,  if  he  had  in- 
formed his  counsel  that  he  had  been  precipitated  to  the  pavement  by 
the  collision.  On  cross-examination,  however,  on  being  asked  if  he 
was  knocked  down,  he  answered  that  he  was. 

One  Cummings,  called  for  plaintiff,  testified  that  he  was  returning 
froni  Amsterdam  avenue,  presumably  on  125th  street,  although  he  does 
not  state  the  fact,  and  that  his  attention  was  attracted  by  a  noise,  and 
he  looked  and  saw  plaintiff  lying  on  his  side  on  the  street  and  groaning, 
and  he  and  another  man  picked  him  up  and  helped  him  to  the  curb,  and 
then  plaintiff  walked  away.  One  Bell,  a  colored  minister  and  teacher 
78  years  old,  who  was  with  Cummings,  testified  that  he  saw  plaintiff 
in  the  act  of  rising  to  dump  sweepings  into  the  can  "when  he  got 
struck  on  the  left  side  with  the  automobile" ;  that  the  plaintiff  fell  and 
threw  both  hands  out  like  that,  and  fell  flat  upon  his  stomach  (illustrat- 
ing)" ;  and  in  answer  to  a  question  as  to  how  long  he  remained  with 
the  plaintiff,  he  said,  "Why,  I  judge  about  a  minute,  after  he  got  up ;" 
that  an  officer  then  arrived,  and  Cummings  "went  his  way" ;  and  that 
he  had  known  Cummings  between  15  and  18  years.  One  Egan  testified 
that  he  was  going  east  on  125th  street ;  that  he  heard  the  rattle  of  a  can 
and  somebody  halloaing,  and  turned  around  and  saw  two  men  picking 
plaintiff  up ;  but  he  did  not  see  whether  or  not  plaintiff  was  struck  by 
anything,  and  he  did  not  go  back  to  the  scene  of  the  accident. 

The  physician  first  called  to  attend  plaintiff  did  not  testify,  and  no 
explanation  was  offered  for  the  failiire  to  call  him.  Dr.  Komblum  was 
called  by  plaintiff,  and  testified  "that  he  first  examined  plaintiff  at  his 
office  on  the  13th  of  January,  1913,  which  would  be  two  days  after  the 
accident ;  that  he  found  no  mark,  bruise,  abrasion,  black  and  blue  spot, 
or  other  evidence  on  the  surface  of  plaintiff's  body  to  indicate  an  in- 
jury ;  that  there  was  a  sagging  of  the  left  buttock,  and  on  examining 
plaintiff  rectally  he  found  an  abnormal  condition,  the  cause  and  exact 
nature  of  which  he  was  unable  to  discover,  but  that  it  might  have  been 
caused  by  "an  enlarged  prostate,  or  it  might  be  an  extravasation  of 
blood  in  that  part,"  and  might  have  existed  "for  some  time" ;  that  he 
found  points  of  tenderness  "at  the  sacrum  and  at  the  left  part  of  the 
hip,"  and  found  evidence  of  partial  paralysis  of  some  of  the  muscles, 
and  lack  of  sensation  in  the  back  part  of  the  leg,  and  he  found  a  reac- 
tion of  the  muscles  that  could  not  be  stimulated ;  that  on  the  17th  of 
January  he  advised  plaintiff  to  go  to  a  hospital  to  have  an  X-ray  pic- 
ture taken ;  that  his  diagnosis  at  the  time  of  his  first  examination  was 
"inflammation  of  the  nerve  and  a  possible  fracture  of  the  pelvis ;  what 
part  of  the  pelvis  I  did  not  know" ;  that  with  the  exception  of  this  ab- 
normal rectal  condition,  and  the  reaction  of  the  muscles,  and  the  con- 
dition of  the  left  buttock,  the  complaints  of  the  plaintiff  depended  en- 
tirely upon  his  truthfulness.  A  medical  examiner  for  a  fraternal  socie- 
ty testified  that  he  examined  plaintiff  for  admission  thereto  about  three 
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weeks  prior  to  the  occasion  in  question,  and  apparently  found  nothing 
that  would  bar  plaintiff  from  admission;  but  it  appears  that  his  ex- 
amination was  superficial,  and  would  not  have  disclosed  the  conditions 
of  which  plaintiff  complained,  and  he  could  not.  and  did  not  testify  that 
none  of  those  conditions  existed  or  were  present  when  he  examined 
plaintiff.  Two  other  doctors  called  by  plaintiff,  one  who  examined  him 
at  the  Mt.  Sinai  Hospital  and  another  who  examined  him  for  the  pur- 
poses of  the  trial,  gave  testimony  corroborative  of  that  given  by  Dr. 
Kornblum  with  respect  to  plaintiff's  condition,  and  one  of  them  said 
that  an  X-ray  plate  should  be  had,  and  testified  that  he  had  a  fracture 
of  the  sacrum  and  tratmiatic  neuritis,  which  is  an  inflammation  of  the 
nerve  due  to  injury  caused  by  violence;  but  neither  of  them  professed 
to  be  able  to  state  how  long  these  conditions  had  existed,  or  what  caus- 
ed them,  excepting  that  one  of  them  said,  in  answer  to  a  hypothetical 
question,  that  they  might  have  been  caused  by  such  an  accident  One 
of  them  also  testified  that  plaintiff  told  him  that  he  was  struck  in  the 
back  by  an  automobile,  but  did  not  fall  when  he  was  struck,  or  experi- 
ence any  pain  until  five  or  ten  minutes  after,  when  he  felt  severe  pain 
in  his  back  and  down  his  thigh,  and  was  just  able  to  hobble  home. 

The  defendant  testified  that  the  vehicle,  which  was  inclosed  by  glass, 
did  not  strike  the  plaintiff,  and  that  "he  did  not  fall" ;  that  he  was  not 
in  front  of  her  vehicle,  but  "was  standing  on  the  right  of  the  carrier, 
which  was  facing  directly  north,  and  he  was  standing  at  one  end  of 
it" ;  that  she  was  sitting  on  the  left-hand  side  of  the  automobile,  and 
had  another  woman  and  two  children  with  her,  and  was  going  slowly 
down  a  slight  grade  with  the  power  off  and  her  foot  on  the  brake,  and 
a  street  car  was  passing  on  her  left;  that  she  "heard  a  rattle,"  and 
looked  and  saw  that  she  "had  touched  this  man's  cart  and  upset  all  his 
implements,  brooms,  whatever  it  was";  that  she  thought  the  noise 
was  caused  by  the  implements  that  were  standing  on  or  against  the 
can,  which  must  have  fallen,  because  the  can  was  still  standing;  that 
she  stopped  the  car  at  once  within  a  fev/  feet  of  the  plaintiff,  who  was 
standing  there,  and  asked  if  he  was  hurt,  and  he  said  that  he  was  not ; 
that  several  children  who  had  been  playing  there  crowded  around, 
creating  some  confusion,  and,  thinking  that  plaintiff  was  a  poor  man 
and  that  she  might  have  broken  some  of  his  implements,  she  requested 
boys  to  ask  if  he  wanted  "some  money,"  and  received  an  answer  in  the 
negative,  and  plaintiff  came  up  and  said  that  he  was  not  hurt,  and  she 
gave  him  her  card  and  was  about  to  pass  on,  when  a  policeman  arrived 
and  asked  her  name,  and  she  stated  that  she  had  given  her  card  to  the 
plaintiff,  and  that  no  one  was  hurt,  and  she  then  proceeded  on  her  way. 
Mrs.  Levinson,  who  was  riding  with  the  defendant,  and  who  was  sitting 
on  the  right-hand  side,  facing  forward,  testified  positively  that  the 
vehicle  merely  grazed  the  can  carrier,  without  tipping  it  over,  but  that 
the  tools  clattered  to  the  ground,  and  that  plaintiff  was  not  thrown 
down,  but  was  standing  in  the  street  "next  to  his  cart."  Another  wit- 
ness, who  was  standing  on  a  veranda  opposite  the  place  of  the  accident, 
testified  that  she  saw  the  vehicle  strike  the  can  carrier  and  tip  it  over, 
but  that  the  plaintiff,  who  was  standing  between  the  can  carrier  and  the 
curb,  did  not  fall,  and  when  she  looked  around  again  she  saw  him 
standing  there  in  the  street. 
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[1]  This  Is  the  substance  of  the  material  evidence  bearing  apon  the 
question  as  to  whether  the  plaintiff  was  injured,  and  the  nature  and 
extent  of  the  injuries.  It  will  be  seen  that,  if  the  jury  believed  the  tes- 
■  timony  of  the  defendant  and  her  two  witnesses,  they  were  justified  in 
finding  that  the  plaintiff  was  not  struck  or  injured,  either  directly  or 
indirectly,  by  the  brougham ;  and,  on  the  other  hand,  if  they  believed 
the  testimony  of  the  plaintiff  and  his  witnesses,  they  were  warranted 
in  finding  that  he  was  either  struck  by  the  vehicle,  or  by  the  can  car- 
rier, or  some  of  the  tools,  and  knocked  down.  The  circumstances  were 
such,  however,  that  it  was  for  the  jury  tp  say,  if  they  found  that  the 
plaintiff  fell  or  appeared  to  have  been  thrown,  whether  it  was  caused 
by  direct  contact  with  the  vehicle,  the  can  carrier,  or  tools,  or  whether 
it  may  not  have  resulted  from  being  startled  by  the  noise  resulting 
from  contact  between  the  vehicle  and  the  can  carrier  while  he  was  in  a 
stooping  position.  It  must  be  assumed  that  the  jury  found  in  favor  of 
the  plaintiff  on  the  issues  of  negligence  and  contributory  negligence, 
and  that  his  rights  were  trespassed  upon  by  his  being  struck,  directly 
or  indirectly,  by  the  vehicle ;  but  the  jury  may  have  found  that  he  was , 
not  thrown  down,  or,  at  least,  not  with  such  force  that  he  must  neces- 
sarily have  sustained  a  physical  injury.  The  verdict  shows  that  the 
jury  were  of  opinion  that  he  failed  to  (establish  by  evidence  satisfac- 
tory to  them  that  he  had  sustained  more  than  nominal  damages.  If  it 
be  assumed  that  the  jury  found  he  was  knocked  down — and  it  is  to  be 
borne  in  mind  that  they  were  not  bound  so  to  find,  and  may  not  have 
so  found — ^it  was  still  for  them  to  determine  to  what  extent,  if  any,  he 
was  injured,  and  that  it  was  not  seriously  controverted  that  he  immedi- 
ately arose,  or,  if  assisted  to  his  feet,  was  able  to  stand  alone,  and 
walked  away  unaided. 

[2]  If  there  was  nothing  to  impeach  the  testimony  of  the  plaintiff, 
it  might  well  be  argued  that  a  verdict  wholly  rejecting  it  with  respect 
to  the  damages  is  against  the  weight  of  the  evidence,  for  it  appears 
that  he  immediately  quit  work  and  soon  sought  medical  aid,  and  that 
he  was  found  suffering  from  abnormal  conditions,  which  might  have 
been  caused  by  the  accident,  if  it  happened  as  described  by  him  and 
his  witnesses.  But  there  is  evidence  in  the  record  which  would  very 
properly  lead  jurors  to  weigh  the  plaintiff's  testimony  with  respect  to 
his  injuries  with  great  caution,  if  not  to  reject  it  altogether,  and  it  can- 
not be  said  that  they  were  bound  to  accept  it,  and  in  the  circumstances 
of  this  case  the  denial  of  the  motion  by  the  trial  judge  is  entitled  to 
controlling  weight.  Plaintiff  was  39  years  of  age  at  the  time  of  the 
trial,  and  he  testified  on  cross-examination  that  he  was  strong  and 
healthy  before  the  accident,  and  then,  in  answer  to  a  question  as  to 
whether  he  had  ever  had  another'  accident,  he  answered,  "No,  sir ;  I 
had  an  accident  and  ruptured."  He  then  admitted  that  he  was  in  a 
hospital  on  account  of  the  rupture  from  the  20th  of  May  until  the  8th 
of  July,  1912,  and  that  the  rupture  was  caused  in  assisting  in  lifting  a 
heavy  can  onto  a  wagon,  evidently  in  the  street-deaning  service.  He 
then  testified  that,  otherwise  than  that,  he  was  never  injured,  and 
never  before  was  a  witness,  and  was  a  strong  and  healthy  man  in  every 
way,  and  in  good  condition,  and  never  had  a  doctor.    After  so  testif y- 
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ing,  when  confronted  with  an  accurate  statement  of  the  facts,  he  ad- 
mitted that  on  the  1st  day  of  March,  1912,  he  had  an  accident  while 
riding  on  the  rear  platform  of  a  Third  Avenue  car  by  being  struck  by  a 
pole  at  the  side  of  the  track,  and  sustained  injuries  to  the  back  of  the ' 
head,  and  that  he  used  crutdies  and  a  cane  after  that  accident,  and  ne- 
gotiated with  the  railway  company  for  a  settlement,  and  was  offered 
$25,  and  returned  to  his  work  in  four  days ;  but  on  redirect  examina- 
tion he  denied  that  he  had  ever  used  crutches  or  a  cane  before  the  ac- 
cident on  account  of  which  he  now  sues.  Again,  on  being  confronted 
with  the  facts,  he  admitted  that  on  the  19th  of  November,  1907,  while 
driving  a  horse  and  vehicle  along  West  U6th  street,  he  was  thrown 
from  die  wagon  and  sustained  injuries  on  the  front  of  his  body  on  the 
right  side,  and  was  taken  to  a  hospital  and  treated  therefor,  and  made 
a  claim  against  the  receivers  of  the  New  York  City  Railways  Company 
therefor,  and  verified  a  complaint,  and  testified  in  court,  and  claimed  in 
the  complaint  that  he  had  suffered  from  the  accident,  among  other 
things,  nervousness  of  a  "permanent  and  lasting  character,"  and  that 
he  had  a  doctor  at  that  time  who  treated  him  for  the  injuries ;  but  he 
"claimed  on  this  trial  that  those  injuries  were  "not  serious."  In  July, 
1912,  he  brought  an  action  against  his  wife  for  separation,  and  he  was 
asked  if  he  did  not  allege  that  she  kicked  him  in  the  stomach  and  so  in- 
jured him  that  he  was  unable  to  work;  but  after  some  discussion  be- 
tween the  court  and  counsel  the  question  was  not  pressed.  Subsequent 
to  this  accident  the  plaintiff  was  retired  from  the  municipal  service  on 
a  pension  of  $25  a  month.  Prior  to  such  pension  he  was  examined  by 
physicians  in  behalf  of  the  city,  and  although  he  admitted  that,  prior 
to  the  accident  in  question,  he  had  been  treated  four  different  times  at 
different  institutions  for  injuries  sustained,  he  failed  to  inform  the 
physicians  with  respect  thereto,  and  assigns  as  a  reason  for  not  doing 
so  that  he  was  not  asked.  A  witness  who  lived  in  the  same  apartment 
house  with  the  plaintiff  in  the  year  1912,  before  this  accident,  and  was 
janitress  thereof,  and  saw  him  frequently,  testified  that  he  used  crutch- 
es during  that  year.  Two  other  witnesses  testified  tliat  before  the  ac- 
cident in  question  plaintiff  walked  slowly,  with  a  shuffling  gait,  and 
dragged  his  feet  as  if  there  was  something  the  matter  with  him.  There 
is  no  evidence,  other  than  plaintiff's  own  testimony,  with  respect  to  the 
nature  or  effect  of  the  injuries  which  he  sustained  on  the  other  occa- 
sions to  which  reference  has  been  made.  Since  the  extent  of  the  in- 
juries and  the  amount  of  damages  caused  by  the  accident  in  question 
rested  on  the  testimony  of  the  plaintiff,  and  his  credibility  was  seriously 
impaired,  I  am  of  opinion  that  the  order  denying  the  motion  to  set 
aside  the  verdict  as  inadequate  should  be  affirmed. 
It  follows  that  the  order  should  be  affirmed,  with  costs. 

INGRAHAM,  P.  J.,  and  McLAUGHLIN  and  HOTCHKISS,  JJ., 
concur. 

DOWLING,  J.  I  dissent,  upon  the  ground  that  plaintiff,  who  was 
found  by  the  verdict  of  the  jury  to  have  been  entitled  to  a  recovery, 
proved  actual  damage  to  have  been  sustained  by  him  in  excess  of  the 
nominal  recovery. 
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(88  Misc.  Rep.  Si 

WAX  T.  WOODBDBI  Q.  LSHQVOK  CO.,  Inc.,  et  at 

(Snpreme  Conrt,  Appellate  Term,  First  Department    December  4,  1914.) 

1.  Dismissal  and  Nonsuit  ({  48*) — Intoluntabt  DisioasAL. 

In  an  action  for  personal  Injury  against  the  owner  of  premises  and  his 
tenant,  plaintiff's  employer,  the  dismissal  as  to  the  tenant  before  plain- 
tiff's case  was  concluded  was  erroneous,  since  there  was  nothing  to  Indi- 
cate whether  or  to  what  extent  the  tenant  had  rli^t  In  or  control  over 
the  balls  and  stairways  Involved,  so  that  his  obligation  to  maintain  safe 
access  and  egress  was  still  open. 

[Ed.  Note. — For  other  cases,  see  Dismissal  and  Nonsuit,  Cent  Dig.  S 
96;   Dec.  Dig.  J  48.*] 

2.  liANDLOBD  AND  TbNAHT  (8  169*) — ^ACTION  FOB  INJUBT — QUKSTION  FOB  JUBT. 

In  an  action  by  an  employe  of  the  tenant  against  the  landlord  for  per- 
sonal Injury  from  falling  from  a  dark  stairway  which  had  no  banister, 
where  plaintiff  testified  that  she  did  not  see  how  to  atep  and  there  was 
nothing  to  keep  her  hand,  her  contributory  negligence  was  for  the  Jury. 

[Ed.  Note. — For  other  cases,  see  Landlord  and  Tenant,  Cent  Dig.  f§ 
644-646,  664-667,  681-684 ;   Dec.  Dig.  S  160.*] 

3.  Landlobd  and  Tenant  ({  165*) — Staibs— Lahdlobd's  Liability — Stat- 

IJTE. 

Labor  Law  (GonaoL  Laws,  c.  31)  §  79c  requires  handrails  on  the  stairs 
of  "tenant  factories,"  and  section  94  makes  the  owner  responsible  for  any 
failure  to  observe  sections  79  and  80;  the  latter  being  the  former  provi- 
sion as  to  handrails,  as'  to  which,  by  oversight,  section  94  had  not  been 
changed  to  correspond.  Beld,  that  the  statute,  being  remedial,  should 
be  construed  to  effect  its  purpose ;  that  It  being  evident  that  the  provi- 
sions as  to  handrails  were  transferred  to  section  79c  the  liability  of  the 
owner  under  section  94  referred  to  his  duty  thereunder. 

[Ed.  Note. — For  other  cases,  see  Landlord  and  Tenant,  Cent  Dig.  {$ 
630,  631,  633-637,  640.  641;   Dec.  Dig.  {  165.*1 

4.  Landlobd  and  Tenant  (8  165*) — ^Lights — Stattjtb — Ok  Every  Workday. 

Under  Labor  Law  (Consol.  Laws,  c.  81)  8  81,  subd.  8,  requiring  the  halls 
of  tenant  factories  to  be  lighted  "on  every  workday,"  from  the  time  the 
building  la  open  in  the  morning  until  closed  in  the  evening,  the  landlord 
of  a  building  open  and  used  by  plaintiff,  an  employ^  of  his  tenant,  on 
January  Ist  a  statutory  holiday,  was  liable  to  plaintiff  for  injury  re- 
sulting from  his  failure  to  light  the  hall. 

[Ed.  Note. — For  other  cases,  see  Landlord  and  Tenant,  Cent  Dig.  §8 
630,  631,  638-637,  640,  641 ;  Dec  Dig.  8  166.*] 

Appeal  from  Municipal  Court,  Borough  of  Manhattan,  Second  Dis- 
trict. 

Action  by  Annie  Wax  against  the  Woodbury  G.  Langdon  Company, 
Incorporated,  and  Benjamin  Shrage.  From  a  judgment  dismissing  the 
complaint,  plaintiff  appeals.    Reversed,  and  new  trial  ordered. 

Argued  October  term,  1914,  before  SEABURY,  BIJUR,  and  CO- 
HALAN,  JJ. 

Lester  W.  Eisenberg,  of  New  York  City,  for  appellant 

Bertrand  L.  Pettigrew,  of  New  York  City  (Walter  L,.  Glenney,  of 

New  York  City,  of  counsel),  for  respondent  Woodbury  G.  Langdon 

Co.,  Inc. 
George  W.  Hurlbut,  of  New  York  City  (J.  L.  Coe,  of  counsel),  for 

respondent  Shrage.  '  

•For  other  cues  bm  sama  topic  t  i  nvubbb  In  Deo.  ft  Am.  Dlga.  1M7  to  date,  *  Kep'r  Indexes 
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BIJUR,  J.  Plaintiff  sued  to  recover  damages  for  personal  injuries. 
Defendant  corporation  is  the  owner  of  a  building.  Deftodant  Shrage 
is  a  tenant,  who  conducts  a  factory  on  the  third  floor  of  the  building, 
and  is  the  employer  of  the  plaintiff.  On  January  1,  1914,  defendant 
Shrage's  shop  was  in  operation,  and  plaintiff  came  to  work  in  the 
morning  at  8  o'clock.  The  elevator  (the  usual  means  of  access)  was  not 
running,  so  she  used  the  stairs.  At  the  close  of  work,  6  o'clock  in  the 
evening,  she  descended  the  stairs.  The  last  flight,  leading  to  the  ground 
floor,  was  very  dark,  and  there  was  no  banister.  Plaintiff  testifies: 
"I  didn't  see  how  to  step,  and  I  fell  down.  There  wasn't  anything  to 
keep  my  hand."  Plaintiff  served  the  notice  required  by  the  Employ- 
ers' Liability  Act. 

[1]  At  the  trial,  before  plaintiff's  case  was  concluded,  at  the  sug- 
gestion of  the  learned  judge  below,  counsel  for  defendant  Shrage 
moved  to  dismiss  the  complaint  as  to  him,  which  motion  was  granted. 
It  is  quite  evident  that  such  action  was  erroneous,  as  in  that  stage  of 
the  case  plaintiff  had  not  completed  her  proof,  and  there  was  nothing 
to  indicate  whether  or  to  what  extent  defendant  Shrage  had  right  in 
or  control  over  the  halls  and  stairway  affected,  so  that  the  question  of 
his  obligation  to  maintain  reasonably  safe  access  and  egress  (see  Dor- 
ney  v.  0'Neill,.49  App.  Div.  8,  10,  63  N.  Y.  Supp.  107)  was  still  open. 
At  the  close  of  the  entire  case  the  defendant  corporation's  motion  to 
dismiss  was  granted.  Its  answer  admits  that  it  is  the  owner  of  the 
premises  and  that  the  various  floors  were  let  to  tenants,  including  the 
defendant  Shrage. 

[2,3]  Under  the  circumstances,  it  seems  to  me  that,  on  the  rec- 
ord, as  matter  of  law,  the  defendant  corporation  was  liable  both  for 
failure  to  light  the  stairs  and  for  failure  to  safeguard  them  with  a 
balustrade,  and  that  the  case  should  have  been  submitted  to  the  jury  to 
determine  the  question  of  plaintiff's  contributory  negligence. 

The  respondent  corporation  seeks  to  justify  the  dismissal  by  its  in- 
terpretation of  the  provisions  of  the  present  Labor  Law.  Section 
79c  requires  handrails  on  the  stairs  of  "tenant  factories." .  Section  94 
makes  the  owner  of  the  building  responsible  for  any  failure  to  observe 
sections  79  and  80.  The  provision  for  handrails  under  the  Labor  Law 
of  1910  (Laws  1910,  c.  461)  was  contained  in  section  80.  Section  94 
has  remained  practically  unchanged.  Respondent  contends  that  by 
reason  of  the  change  in  the  section  numbers  the  owner  is  no  longer 
liable  for  failure  to  maintain  a  handrail.  The  statute,  however,  is  re- 
medial, and  should  receive  a  construction  tending  to  effectuate  its 
purpose.  It  is  quite  evident  that,  when  the  provisions  as  to  handrails 
in  old  section  80  were  transferred  to  the  new  section  79c,  section  94 
was,  by  an  oversight,  not  amended  in  detail  to  correspond ;  but,  under 
the  circumstances,  I  think  that  the  provisions  of  section  94,  making  the 
owner  liable  for  the  observance  of  the  requirements  of  section  79,  must 
be  held  to  refer  as  well  to  section  79c. 

[4]  But,  whateyer  doubt  may  be  entertained  as  to  this  conclusion, 
I  have  non6  as  to  the  owner's  responsibility  for  failure  to  light  the  hall. 
Indeed,  the  defendant  admits  that  this  requirement,  contained  in  sub- 
division 3  of  section  Slof  the  present  act,  would  ordinarily  be  binding 
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on  it,  but  dairos  that  no  responsibility  attaches  in  thcf  present  case,  be- 
cause the  section  requires  the  hall  to  be  lighted  only  "on  every  workday 
in  the  year  from  the  time  when  the  biiilding  is  open  for  use  in  the 
morning  until  the  time  it  is  closed  in  the  evening."  The  record  shows 
that  the  building  was  open  for  use.  In  Page  v.  Schainwald,  169  N.  Y. 
246,  62  N.  E.  356,  57  L.  R.  A.  173  (1901),  it  was  held  that  statutory 
holidays  do  not  stand  on  the  same  basis^as  Sunday  so  far  as  the  doing 
of  work  thereon  is  concerned.  It  was  there  decided  that  a  tender  of 
stock,  which  a  contract  provided  should  be  made  on  the  1st  of  Jan- 
uary, must  be  so  made,  regardless  of  its  being  a  holiday;  the  court 
pointing  out  that  the  1st  of  January  was  to  be  treated  like  any  other 
day,  except  in  so  far  as  the  statutes  had  otherwise  provided,  and  that 
the  sole  provisions  in  that  respect  were  those  relating  to  negotiable 
paper  (Laws  1887|  c.  289),  and  to  the  closing  of  public  offices  (Laws 
1897,  c.  614,  §  1).  The  former  has  now  become  General  Construction 
Law  (Consol.  Laws^c.  22)  §  24,  and  Negotiable  Instruments  Law  (Con- 
sol.  Laws,  c.  38)  §  5,  and  the  latter  General  Construction  Law,  §  24, 
and  Public  Officers  Law  (Consol.  Laws,  c.  47)  §  62.  The  only  addi- 
tional enactment  relating  to  public  holidays  (except  some  trifling  change 
not  germane  to  the  present  case)  is  the  addition  of  section  25,  Gen- 
eral Construction  Lpw  (the  re-enactment  of  Laws  1902,  c.  39),  design- 
ed to  meet  the  difficulty  pointed  out  in  the  Pa^e  Case,  namely,  the  pay- 
ment of  money  or  the  performance  of  a  condition  on  a  public  holiday. 

As  there  is,  therefore,  nothing  in  the  language  of  the  act  under  con- 
sideration to  exclude  the  notion  of  the  owner's  liability  on  January  1st, 
when  the  building  was  open,  and  as  it  would  be  contrary  to  the  spirit 
of  the  act  to  assume  that  it  intended  to  relieve  the  owner  of  responsi- 
bility on  a  day  when  it  was  perfectly  lawful  to  work,  I  cannot  agree 
with  the  respondent's  contentions  in  this  respect. 

Judgment  reversed,  and  a  new  trial  ordered,  with  costs  to  appellant 
to  abide  the  event    All  concur. 


BOSBNZWEIG  T.  BAUBITSCHEK  et  al.     (No.  6458.) 
(Supreme  Conrt,  Appellate  Division,  First  Department    December  4,  1914.) 

1.  Bkokers  ({  88*) — Actions  fob  ComassioNB — SvTnomxcr  or  Evidknoe. 

In  a  broker's  action  for  commissions,  in  wliich  he  claimed  tliat  be  was 
employed  to  negotiate  a  sale  or  exchange,  that  be  interested  the  other 
brokers,  who  negotiated  an  exchange,  and  that  they  promised  to  divide 
the  commissions  with  him,  to  the  knowledge  of  defendants,  while  defend- 
ants claimed  that  plalntLB  had  nothing  to  do  with  the  exchange,  evidence 
held  sufficient  to  mal^e  a  questicm  for  the  jury  on  this  issue. 

[Ed.  Note.— For  other  cases,  see  Brokers,  Cent  Dig.  if  121,  123-130; 
Dec.  Dig.  {  88.*] 

2.  Joint  Adventubbs  (j  7*) — ^Bights  of  Parties — CoifHissioNS. 

Where  a  broker,  employed  to  negotiate  a  sale  or  exchange,  Interested 
other  brokers,  who  agreed  to  divide  their  commissions  with  him,  and  who 
negotiated  an  exchange,  be  was  bound  by  thdr  agreement  with  bis  client 
that  commissions  would  not  be  charged,  until  a  resale  of  the  property 

*Por  other  caufc  see  i  ame  topic  A  i  muubbb  In  Dec.  A  Am.  Digs.  1S07  to  date,  ft  Rep'r  Index** 
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taken  by  his  client,  In  an  action  In  whldi  be  sought  to  recover  on  the 
theory  of  a  Joint  venture  or  partnership. 

[Ed.  Note. — For  other  cases,  see  Joint  Adventures,  Cent  Dig.  |  8;  Dec. 
Dig.  i  7.»] 

8.  JODQMBRT  (§  240*) — Joint  ob  Sevebal — Pabties — ELEonoir. 

In  a  broker's  acticai  for  commissions  against  the  person  who  employed 
plaintiff  to  negotiate  a  sale  or  exchange,  and  a  corporation  claimed  to  be 
such  person's  undisclosed  pt^dpal,  plalntlfl  should  have  been  compelled 
to  elect,  and,  though  no  election  was  requested,  a  Judgment  against  both 
defendants  could  not  be  sustained. 

[Ed.  Note. — For  other  cases,  see  Judgment,  Cent  Dig.  g$  423-125 ;  Dec. 
Dig.  i  240.*] 

Appeal  from  Trial  Term,  Bronx  Cotmty. 

Action  by  William  Rosenzweig  against  Max  H.  Raubitschek  and 
others.  From  a  judgment  on  a  verdict  for  $625,  against  the  defend- 
ants Seventy-Fourth  Street  Holding  Company  and  Isaac  Polstein  and 
from  an  order  denying  a  new  trial,  they  appeal.  Reversed,  and  new 
trial  ordered. 

Argued  before  INGRAHAM,  P.  J.,  and  McLAUGHLIN, 
CLARKE,  DOWLING,  and  HOTCHKISS,  JJ. 

Beekman,  Menken  &  Griscom,  of  New  York  City  (Stephen  P.  An- 
derton,  of  New  York  City,  of  counsel),  for  appellants. 

Boehm  &  Steinberg,  of  New  York  City  (Louis  Boehm,  of  New  Yoric 
City,  of  counsel),  for  respondent. 

CLARKE,  J.  The  complaint  alleges  that  the  defendant  Polstein 
represented  himself  to  the  plaintiff  as  being  the  owner  of  the  house 
and  lot  known  as  323  West  Seventy-Fourth  street,  and  plaintiff  relied 
upon  said  representation ;  that  in  October,  1913,  Polstein  engaged  the 
plaintiff  to  render  services  as  a  broker  to  obtain  a  purchaser,  either 
for  cash  or  by  exchange  of  property,  for  said  premises,  and  the  plain- 
tiff agreed  to  render  such  services  and  obtain  such  purchaser  upon 
the  terms  mentioned  by  Polstein,  or  upon  such  other  terms  as  should 
be  satisfactory  to  him ;  that  thereafter  the  plaintiff  rendered  services 
in  pfocuring  a  purchaser,  and,  acting  together  with  Raubitschek  and 
Thomas  L.  Reynolds,  Incorporated,  did  procure  a  purchaser,  ready, 
willing,  and  able  to  purchase  the  premises  for  $125,000,  and  upon 
terms  satisfactory  to  the  defendant  Polstein,  and  said  purchaser  was 
accepted  by  defendants  Polstein  and  Seventy-Fourth  Street  Holding 
Company;  that  the  usual  and  customary  broker's  commissions  upon 
the  sale  of  real  estate  is  1  per  cent,  of  the  selling  price,  or,  in  the  case 
of  an  exchange,  1  per  cent,  of  the  value  of  the  real  estate  as  agreed 
upon  for  the  purposes  of  exchange ;"  that  it  was  agreed  between  the 
defendants  Raubitschek  and  Thomas  L.  Reynolds,  Incorporated,  and 
the  plaintiff,  that  the  commissions  on  the  sale  of  said  premises  should 
be  divided  one  half  to  the  plaintiff  and  the  other  half  to  the  said  de- 
fendants ;  that  thereafter  plaintiff  discovered  that  Polstein  was  not  the 
owner  of  record  of  said  premises,  but  that  the  Seventy-Fourth  Street 
Holding  Company  was  record  owner  and  the  undisclosed  principal  of 
the  defendant  Polstein ;  that  the  plaintiff  has  requested  the  defendants 

*toT  Other  cases  see  same  topic  ft  !  numbbb  In  Dec.  &  Am.  Digs.  1907  to  date,  ft  Rep'r  tndexM 
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Raubitschek  and  Thomas  L.  Reynolds,  Incorporated,  to  join  with  him 
as  plaintiffs  in  this  action  to  recover  the  commissions  due  as  aforesaid, 
and  they  have  declined  so  to  do;  that  the  reasonable  value  of  the 
services  performed  by  the  plaintiff  and  the  said  defendants  is  the  sum 
of  $1,250;  that  no  personal  judgment  is  sought  against  the  defendants 
Raubitschek  and  Thomas  L.  Reynolds,  Incorporated,  herein.  Where- 
fore plaintiff  demands  judgment  against  the  defendants  Polst«in  and 
the  Seventy-Fourth  Street  Holdmg  Company  for  the  sum  of  $1,250, 
with  interest  from  the  15th  of  December,  1913. 

The  answer  of  the  defendant  Seventy-Fourth  Street  Holding  Com- 
pany which  alone  appears  in  the  record,  after  denials,  sets  up  as  a 
separate  defense  that  on  or  about  December  6,  1913,  it  entered  in  good 
faith  into  an  agreement  in  writing  with  the  defendant  Raubitschek  and 
one  Thomas  L,.  Reynolds,  which  was  attached  to  the  answer,  and  that 
by  said  agreement  the  Holding  Company  becomes  obligated  to  pay  to 
the  said  I^ubitschek  and  Reynolds,  according  to  the  conditions  thereof, 
the  brokers'  compensation  or  commission  in  the  transaction  referred 
to  in  the  complaint,  and  that  this  defendant  thereby  fully  satisfied  and 
discharged  any  and  all  claims  and  demands  for  such  compensation  or 
commissions. 

[  1  ]  Plaintiff's  story  is  as  follows :  He  was  a  real  estate  broker.  In 
the  fall  of  1913  Polstein  told  him  he  had  a  private  house,  323  West 
Seventy-Fourth  street,  which  he  had  taken  in  exchange.  He  said  the 
house  was  empty,  and  he  was  very  desirous  of  selling  it  for  cash.  If 
he  could  not  sell  for  cash,  he  was  willing  to  take  other  property  in 
trade,  preferably  property  that  he  could  improve.  Plaintiff  undertook 
to  make  a  deal  for  some  property  at  Edgemere,  but  after  some  ne- 
gotiations that  fell  through.  Subsequently  plaintiff  met  Raubitschek, 
another  broker,  with  whom  he  had  previous  dealings.  He  knew  that 
he  was  associated  with  Rejrnolds.  Plaintiff  told  Raubitschek  he  had 
Polstein's  house  for  sale.  Raubitschek  said  he  felt  sure  he  had  a  buyer 
and  would  like  to  meet  the  owner  of  the  property.  So  plaintiff  took 
Raubitschek  and  Reynolds  to  Polstein  and  introduced  them  to  him. 
They  told  Polstein  they  had  a  buyer,  Mr.  Felix  Isman,  and  negotia- 
tions went  on  with  Isman  up  to  and  including  the  drawing  of  a  con- 
tract, which  was  submitted  to  defendants'  attorneys  and  then  delivered 
to  Raubitschek  and  Reynolds  for  execution  by  Isman.  Every  one 
agrees  that  in  this  transaction  all  three  were  acting  as  the  brokers, 
and  that  commissions  were  to  be  divided  50  per  cent,  to  Rosenzweig 
and  the  other  50  per  cent,  to  Raubitschek  and  Re3molds.  But  this  con- 
tract was  not  carried  out.  The  plaintiff's  testimony  is  that,  after  it 
had  been  outstanding  for  about  two  weeks,  Polstein  instructed  him  to 
go  over  to  the  office  of  Mr.  Reynolds  and  get  all  those  papers  returned 
to  him. 

"He  had  an  abstract  of  title  belonging  to  Mr.  Polstein,  tbe  Bnrvey,  and 
the  contract  for  the  property.  They  refused  to  return  those  papers,  claiming 
that  they  nltlmately  expected  to  close  the  deal.  I  went  back  and  reported 
that  to  Mr.  Polstein.  Mr.  Polstein  was  very  angry,  it  being  h^d  up  so  long ; 
got  Ills  bookkeeper  and  stenographer  and  dictated  a  letter,  In  my  presence, 
*  *  *  that  all  their  connection  In  that  matter,  as  far  as  that  property  323 
West  Seventy-Fonrtb  street  Is  concerned,  he  withdraws  it ;    *    *    *    that  be 
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did  not  want  to  bare  any  further  dealings  with  them  as  far  as  that  matter 
was  concerned;  that,  should  they  desire  to  negotiate  for  that  house  there, 
all  their  negotiations  would  have  to  be  conducted  through  me  at  that  time  or 
any  other  time." 

There  is  a  dispute  about  that  letter.  The  letter  offered  in  evidence 
is  dated  November  14th,  and,  while  it  breaks  off  negotiations,  it  does 
not  state  that  any  further  negotiations  should  be  through  Rosenzweig. 
Rosenzweig,  however,  swears  that  the  letter  produced  is  not  the  letter 
that  was  dictated ;  that  he  saw  that  letter  dropped  in  the  mail  chute ; 
that  was  in  the  morning,  and  this  letter  appears  to  have  been  sent  by 
special  delivery,  and  is  postmarked  8  o'clock  that  night.  The  next 
morning  plaintiff  went  over  to  Reynolds  and  Raubitschek.  They  ac- 
knowledged receipt  of  the  letter  Mr.  Polstein  sent  the  preceding  day, 
and  they  felt  very  grieved  that  Mr.  Polstein  should  take  the  sale  of 
that  property  out  of  their  hands — 

"for  the  reason  that,  If  this  deal  were  not  consummated,  they  mentioned  the 
fact  to  me  that  they  had  a  purchaser  for  the  house — rather  had  an  exchange 
which  they  felt  pretty  sure  they  could  consummate.  They  asked  me  whether 
I  could  do  anything  toward  getting  them  back  into  the  good  graces  of  Mr. 
Polstein.  They  told  me  they  were  ready  to  return  the  other  pnpers,  wliich 
they  did  that  day.  They  returned  the  abstract  of  title  and  surrey,  but  they 
did  not  return  the  contract."  That  morning  "Mr.  Reynolds  and  Mr.  Raubit- 
hchek  told  me  that  they  had  Mr.  McMillan,  who  owned  the  northwest  comer 
of  Ninety-Seventh  street  and  West  End  avenue,  through  whom  they  figured 
they  had  some  negotiations  pending,'  and  they  asked  me  whether  I  would 
please  stay  out  of  the  matter — they  did  not  want  to  have  too  many  brokers 
in  It.  They  told  me  there  and  then  that  If  they  made  a  cash  sale  of  that 
house  there  for  Mr.  Polstein,  or  whether  they  made  an  exchange,  they  would 
pay  me  50  per  cent,  of  the  commissions  that  we  were  entitled  to,  and  on  that 
statement  of  theirs,  that  they  would  do  that,  I  did  not  bother  further  more 
about  the  matter.  I  only  reported  that  to  Mr.  Polstein,  and  Mr.  Polstein 
told  me,  he  repeated  that  statement  when  he  wrote  that  letter,  that  he  would 
absolutely  give  ,me  the  whole  sale  of  that  house.  •  •  •  I  told  him  they 
made  that  agreement  with  me,  that  they  would  divide  50  per  cent,  to  them 
and  50  per  cent,  to  myself.  He  was  satisfied  with  it.  It  was  the  same  agree- 
ment he  had  on  another  matter.  Q.  What  is  the  next  you  know  of  the  trans- 
action? A.  I  had  been  coming  in  to  see  Mr.  Raubitschek  and  Mr.  Reynolds 
probably  once  or  twice  a  day  thereafter.  They  told  me  they  were  making 
progress  in  that  deal  with  Mr.  McMUlan.  AH  of  a  sudden  they  told  me  they 
did  not  think  the  deal  would  go  through.  About  four  or  five  days  afterward, 
I  cannot  recollect  the  exact  day,  I  picked  up  a  paper  one  night  and  saw  the 
report  of  a  sale,  reported  in  the  evening  papers,  between  Samuel  McMillan, 
made  by  Raubitschek  and  Reynolds,  for  the  comer  of  Ninety-Seventh  street 
and  West  Knd  avenue  and  of  323  West  Seventy-Fourth  street" 

There  was  another  transaction  in  which  these  three  brokers  figured 
with  Mr.  Polstein,  and  on  which  they  divided  their  conunissions  50 — 
50,  about  this  time.  Polstein  denies  that  plaintiff  reported  the  con- 
versation to  him  under  which  he  was  asked  to  keep  out  and  he  would 
receive  one-half  of  the  fees.  Raubitschek  and  Reynolds  deny  that  they 
made  any  such  proposition  to  him.  They  say  the  whole  thing  fell 
through  when  Isman  declined  to  carry  out  and  execute  the  contract 
They  had  known  McMillan  for  a  number  of  years;  that  they  never 
said  anything  to  plaintiff  about  McMillan;  that  the  transaction  with 
him  took  only  two  days;  that  it  was  an  entirely  independent  affair; 
that  they  arranged  for  an  exchange  of  property  with  him,  and  that  in 
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the  contract  they  agreed  upon  a  commission  of  $1,000,  to  be  paid  on 
the  sale  of  the  lots  transferred  or  exchanged,  and  that  they  had  re- 
ceived  none  of  that  commission. 

Polstein  testifies  that  his  property  was  put  into  that  exchange  at 
$115,000;  that  no  brokerage  was  paid;  that  the  agreement  with  the 
brokers  was  that  they  should  resell  the  property  which  he  took  in 
exchange  for  a  certain  amount,  and  the  brokers  were  to  be  paid  when 
the  lots  were  resold,  and  they  have  not  been  resold.  The  record  title 
was  in  the  Seventy-Fourth  Street  Holding  Company,  which  Polstein 
testifies  was  created  for  him. 

The  court  charged  as  follows: 

"I  leave  the  question  to  you  entirely  on  this  point:  Was  the  sale  that  was 
flaally  made  to  Mr.  McMillan  so  made  In  pnrsaanoe  of  the  original  Bnthorlty 
given  by  Polstein  to  the  plaintlfl,  to  procure  a  purchaser,  or  was  it  made  by 
Messrs.  Reynolds  and  Ranbltscbek  independently,  and  not  pursuant  to  any 
other  arrangement  made  by  them  with  Rosenzweig?  •  •  *  The  question, 
gentlemen,  for  ycta  to  determine,  is  whether  the  final  sale,  the  actual  sale, 
eventually  made,  was  part  of  the  original  transaction.  If  it  was,  the  plain- 
tiff is  entitled  to  recover;  It  you  find  that  it  was  not,  the  defendant  is  en- 
titled to  your  verdict." 

The  jury  found  a  verdict  for  the  plaintiff — 

"for  the  amount  he  sued  for,  f625. 

"The  Court:  Which  defendant  do  you  find  against? 

n'he  Foreman:  For  the  plaintiff. 

"Mr.  Menken:  I  object  to  the  verdict,  and  ask  the  court  to  declare  a  mis- 
trial on  the  ground  the  verdict  of  the  jury  is  Improper. 

"The  Court:  You  find  against  which  defendant? 

"The  Foreman:  For  the  plaintiff. 

"The  Court:  Against  which  defendants?    There  are  several  defendants. 

"The  Foreman:  I  said  for  the  plaintlfl. 

"The  Court:  Against  whom? 

"The  Foreman:  Against  Polstein  and  the  Seventy-Fourth  Street  Holding 
Company. 

'^r.  Menken:  I  object  to  the  finding  of  the  verdict  Its  announcement  is 
irregular.    I  accept,  and  ask  the  court  to  find  a  mlstriaL 

"The  Court:  There  Is  no  personal  judgment  asked  against  the  other  two  de- 
fendants. The  court  directs  tbe  reception  of  the  verdict  as  against  the  two 
defendants,  against  whom  personal  claim  is  made. 

"Mr.  Menken:  I  except  to  your  honor's  finding.  Both  cannot  owe  the 
mtmey.    It  must  be  one  or  the  other, 

"The  Ck>urt:  A  verdict  for  $625." 

The  issue  of  veracity  between  the  plaintiff  and  the  defendants  was 
properly  to  be  determined  by  the  jury,  who  saw  and  heard  them.  The 
defendants  were  elusive  and  evasive.  There  is  no  question  but  that 
during  this  whole  period  of  time  in  at  least  two  transactions  the  ar- 
rangements were  as  testified  to  by  the  plaintiff  and  agreed  to  by  the 
defendants,  and  it  is  not  difficult  to  believe  that  the  same  relations  con- 
tinued upon  the  same  terms.  The  jury  so  determined.  Upon  this  is- 
sue there  seems  no  ground  for  interference  with  the  verdict. 

[2]  There  are  several  difficulties,  however.  In  the  first  place,  upon 
the  view  jnost  favorable  to  the  plaintiff,  the  verdict  was  $50  too  high. 
The  usual  commission,  as  agreed  by  all  parties,  was  1  per  cent.  The 
defendant  Polstein  testified,  without  contradiction,  that  his  property 
was  put  into  the  exchange  at  $115,000,  which  would  make  the  1  per. 
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cent.  $1,150,  and,  of  course,  one-half  of  that  is  $575,  instead  of  $625. 
The  written  agreement  pleaded  in  the  answer  limited  the  commissions 
on  that  exchange  to  $1,000  upon  the  sale  of  the  lots,  but  the  agree- 
ment was  not  put  in  evidence.  There  is  the  testimony  of  Polstein  in 
regard  to  this  agreement  that  the  payment  of  the  brokerage  on  the 
McMillan  sale  was  to  be  made  when  the  lots  were  resold,  and  he  tes- 
tified that  the  lots  have  not  been  resold,  and  that  he  has  paid  no  brok- 
erage. The  complaint  asks  for  the  full  amount  of  the  brokerage, 
namely,  $1,250,  upon  the  claim  that  the  property  was  sold  for  $125,- 
000,  upon  the  theory  of  a  joint  venture  or  partnership  as  for  one 
cause  of  action,  making  the  copartners  parties  defendant  because  they 
would  not  sue.  But  the  jury  gave  the  verdict  evidently  for  one-half 
thereof,  but  made  a  mistake  as  to  $50  as  indicated.  But  the  plaintiff 
does  not  appeal,  and  the  defendants,  on  the  motion  for  a  new  trial, 
expressly  excepted  insufficiency  of  amount.  Upon  the  theory  of  the 
action  that  plaintiff  and  the  defendants  Reynolds  and  Raubitschek 
were  quasi  partners,  plaintiff  was  bound  by  the  latter's  agreement, 
as  to  which  there  was  no  dispute.    Plaintiff's  own  testimony  was  that : 

"They  told  me  there  and  then,  If  they  made  a  cash  sale  of  that  house  there 
for  Mr.  Polstein,  or  whether  they  made  an  exchange,  they  would  pay  me  50 
per  cent,  of  the  commissions  that  we  were  entitled  to,  and  that  on  that  state- 
ment of  theirs,  that  they  would  do  that,  I  did  not  bother  further  more  about 
that  matter." 

So,  on  his  own  statement  of  his  contract  with  them,  he  was  only 
entitled  to  50  per  cent,  of  the  commissions  that  "we  were  entitled  to" 
and  that  depends  upon  the  agreement  that  Reynolds  and  Raubitschek 
made  with  Polstein,  and  the  only  evidence  in  the  case  in  regard  to 
that  is  that  they  were  entitled  to  be  paid  when  the  lots  were  sold  and 
from  the  proceeds  thereof,  and  as  no  lots  have  as  yet  been  sold  there 
is  no  sum  that  they  were  entitled  to. 

[3]  Again,  the  judgment  is  against  both  Polstein  and  the  Holding 
Company.  Polstein  was  either  the  principal  or  he  was  the  agent  of 
an  undisclosed  principal,  the  Holding  Company.  The  title  to  the  prop- 
erty was  in  the  Holding  Company.  I  do  not  see  how  judgment  can 
be  had  against  both.  Tuthill  v.  Wilson,  90  N.  Y.  423 ;  Cherrington 
v.  Burchell,  147  App.  Div.  16,  131  N.  Y.  Supp.  631.  As  the  princi- 
pal is  now  disclosed,  and  was  made  a  party  defendant,  plaintiff  should 
have  been  compelled  to  elect;  but  no  such  election  was  requested, 
although  motions  were  made  from  time  to  time  to  dismiss  as  against 
the  Holding  Company.  I  do  not  see  how  this  judgment  in  its  present 
shape  can  be  sustained.  Nor  does  it  seem  possible  for  this  court,  upon 
this  record,  to  direct  the  entry  of  a  proper  judgment;  this  being  a 
common-law  action. 

The  jury  have  determined  that  there  was  a  joint  adventure  or  quasi 
partnership  between  the  three  brokers;  but  the  other  matters  neces- 
sary for  the  rendition  of  a  proper  judgment  are  left  in  so  uncertain 
and  chaotic  a  state  that  we  are  compelled  to  reverse  the  judgment  and 
order  appealed  from,  and  order  a  new  trial,  with  costs  to  the  appel- 
lants to  abide  the  event.    All  concur. 
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(164  App.  mv.  812) 

ANDERSON  t.  ANDERSON.      (Nos.  6395,  6396.) 

(Supreme  Court,  Appellate  Division,  First  Department    December  4,  1914.) 

1.  Infants  (§  79*) — ^Actions— Quaspiah  Ad  Litem — Necessity  of  Appoint- 

ment. 

Under  Code  Civ.  Proc.  |  469,  providing  that,  before  a  summons  is  Is- 
sued In  the  name  of  an  Infant  plaintiff,  a  competent  and  responsible  per- 
son must  be  appointed  to  appear  as  his  guardian  for  the  purpose  of  the 
action,  and  section  721,  providing  that  where  a  verdict,  report,  or  deci- 
sion has  been  rendered  the  judgment  shall  not  be  stayed,  nor  shall  any 
Judgment  be  impaired  or  affected  by  reason  of  the  appearance  by  attor- 
ney of  an  infant  party,  if  the  verdict,  report,  decision,  or  judgment  is  in 
bis  favor,  vrhere  in  a  wife's  action  for  divorce  on  the  ground  of  adultery 
no  guardian  ad  litem  was  appointed,  though  the  wife  was  under  21,  after 
a  jury  trial  at  the  Trial  Term,  the  denial  of  a  motion  for  a  new  trial, 
and  a  report  of  a  verdict  adverse  to  the  wife  to  the  Special  Term,  the 
court  could  not  cure  the  irregularity  by  appointing  a  guardian  ad  Utem 
nunc  pro  tunc,  though  judgment  had  not  been  entered,  as  the  Special 
Term  had  no  control  over  the  verdict,  which  would  inevitably  lead  to  a 
judgment  adverse  to  the  Infant  plaintiff,  and  which,  being  adverse  to  her, 
was  not  within  the  provisions  of  section  721,  and  hence  a  motion  to  va- 
cate all  proceedings  and  strike  the  cause  from  the  calendar  should  have 
been  granted. 

[Ed.  Note. — For  other  cases,  see  Infants,  Cent  Dig.  §{  208,  209;  Dec. 
Dig.  i  79.*] 

2.  Infants  (i  78*) — ^Actions — Ovabdian  Ad  LmcM— Necessitt  of  Appoint- 

ment— "Infant." 

That  a  wife,  suing  for  a  divorce  ^tboat  the  appointment  of  a  guardian 
ad  litem,  was  over  20  years  old,  did  not  render  the  proceedings  regular, 
as  in  law  she  was  an  "infant"  Incompetent  to  litigate  without  the  aid  of 
a  guardian  ad  litem  to  the  very  moment  of  attaining  her  majority. 

[Ed.  Note.— For  other  cases,  see  Infants,  Cent  Dig.  JS  195-207,  209; 
Dec.  Dig.  t  78.* 
'■For  other  definitions,  see  Words  and  Phrases,  Infant.] 

3.  Infants  (J  80*) — ^Actions — Guardian  Ad  Litem — Pbocbedinos  fob  Ap- 

pointment. 

Where,  In  an  action  for  divorce,  the  court  after  a  verdict  adverse  to 
the  Infant  plaintiff,  but  before  judgment,  made  an  order  providing  that  a 
guardian  ad  litem  vfould  be  appointed  for  plaintiff  nunc  pro  tunc,  a  pe- 
tition by  plaintiff,  reciting  the  facts  as  to  her  infancy  and  the  proceedings 
which  had  been  had,  and  asking  for  the  appointment  of  her  mother  as 
guardian  ad  litem  for  the  sole  purpose  of  proceeding  by  appeal  or  other- 
wise to  have  vacated  and  set  aside  all  proceedings  already  had,  was  in 
strict  compliance  with  Code  dv.  Proc.  $  469,  requiring  the  appointment 
of  a  guardian  ad  litem  for  an  Infant  plaintiff,  and  section  470,  providing 
that  the  guardian  must  be  appointed  upon  the  application  of  the  infant, 
if  of  the  age  of  14  years  or  upwards,  and  an  order  appointing  the  mother 
pursuant  to  such  application  was  proper,  and  improperly  vacated. 

[Ed.  Note.— For  other  cases,  see  Infants,  Cent  Dig.  {{  210-221;  Dec. 
Dig.  I  80.*] 

Appeal  from  Special  Term,  New  York  County. 

Action  for  divorce  by  Marguerite  E.  Anderson  against  John  A.  An- 
derson. From  an  order  vacating  an  order  appointing  Mollie  Ebling  as 
guardian  ad  litem  of  the  infant  plaintiflF,  plaintiff,  by  guardian,  appeals ; 
and  from  an  order  appointing  Enos  S.  Booth  as  guardian  ad  litem  of 
said  plaintiff  nunc  pro  tunc,  he  appeals.    Order  appointing  the  guard- 

*Tor  otber  cases  see  same  topic  &  3  itoubeb  In  Dec.  ft  Am.  Digs.  1907  to  date,  &  Rep'r  Indexe* 
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ian  ad  litem  reinstated,  and  order  appointing  the  guardian  ad  liten 
nunc  pro  tunc  reversed,  and  plaintiff's  motion  to  vacate  all  proceedings 
in  the  action  and  strike  the  cause  from  the  calendar  granted. 

Argvied  before  INGRAHAM,  P.  J.,  and  McLAUGHLIN, 
LAUGHLIN,  CLARKE,  and  SCOTT,  JJ. 

Samuel  P.  Tull,  of  Philadelphia,  Pa.  (David  Leventritt,  of  New 
York  City,  of  counsel),  for  appellant. 
Edward  A.  Scott,  of  New  York  City,  for  respondent. 

CLARKE,  J.  The  matters  on  each  appeal  are  so  interwoven  that  it 
seems  proper  to  discuss  them  in  one  opinion.  This  action  was  brought 
by  the  plaintiff  for  an  absolute  divorce  upon  the  ground  of  adultery. 
Issues  were  framed  and  were  sent  to  the  Trial  Term  for  trial  before  a 
jury.  The  jury  answered  all  questions  submitted  to  it  in  favor  of  the 
defendant.  The  defendant  subsequently  moved  at  Special  Term,  Part 
3,  for  judgment  dismissing  the  complaint  upon  the  ground  that,  the 
jury  having  answered  all  questions  submitted  in  his  favor,  nothing 
more  remained  to  be  done.  Plaintiff  appeared  by  counsel  upon  that 
motion,  and  moved,  upon  affidavits  setting  forth  that  she  was  an  infant 
over  14  years  of  age  and  that  no  guardian  ad  litem  had  been  appointed 
for  her,  to  vacate  all  proceedings  in  the  action  and  to  strike  the  cause 
from  the  calendar.    The  court  thereupon  made  an  order  providing : 

"I'hat  a  guardian  ad  litem  for  the  infant  plaintiff  will  be  appointed  nunc 
pro  tunc,  and  that  the  plaintiff  may  present  a  petition  for  tbe  appointment  of 
such  guardian  within  10  days  from  the  service  of  this  order,  with  notice  of 
entry  thereof,  and  that  in  default  thereof  the  court  will  appoint  some  suitable 
person  as  such  guardian  ad  litem.  It  is  further  ordered  that  this  cause  stand 
adjourned  for  30  days  after  the  service  of  an  order,  with  notice  of  entry,  ap- 
pointing said  guardian  ad  litem,  to  enable  him  to  familiarize  himself  with 
the  proceedings  already  had  in  the  action,  and  to  make  such  application  Jto  the 
court  as  he  may  be  advised." 

This  was  the  order  of  Mr.  Justice  Page  of  April  7,  1914,  as  reset- 
tled by  the  order  of  May  2,  1914.  Thereafter  the  plaintiff  presented 
her  petition  to  Special  Term,  Part  2,  Mr.  Justice  Blanchard  presiding, 
reciting  her  age,  her  parentage,  her  marriage  to  the  defendant,  the 
institution  of  this  suit,  and  that  at  the  time  of  the  service  of  the  sum- 
mons and  ccwnplaint  herein  she  was  an  infant  under  the  age  of  21 
years,  and  no  guardian  ad  litem  had  been  appointed  for  her  in  said 
action,  the  proceedings,  the  trial,  and  result  thereof,  and  the  order  of 
Mr.  Justice  Page,  and  proceeded : 

"That  your  petitioner  desires  to  have  an  appeal  taken  from  said  order  of 
May  4,  1914,  and  from  any  order  which  may  hereafter  be  entered  appointing 
a  guardian  ad  litem  for  your  petitioner  In  accordance  with  the  provisions  of 
said  order  or  otherwise,  save  the  order  appointing  a  guardian  ad  litem  for 
your  petitioner  pursuant  to  this  petition,  and  also  desires  to  have  an  appeal 
taken  from  any  judgment  which  may  be  entered  in  said  action  of  Anderson  v. 
Anderson,  and  to  move  to  set  aside,  as  she  may  be  advised,  the  said  order  of 
May  4,  1914,  and  any  order  pursuant  thereto  appointing  a  guardian  ad  litem 
for  your  petitioner,  and  any  judgment  which  may  be  entered  in  said  action 
of  Anderson  v.  Anderson,  and  to  protect  the  rights  of  your  petitioner  here- 
after in  said  action,  as  she  may  be  advised,  and  as  the  guardian  ad  litem  who 
may  be  appointed  pursuant  to  this  petition  may  deem  proper,  necessary,  and 
for  the  best  interest  of  your  petitioner,  to  the  end  that  the  proceedings  al- 
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ready  had  In  said  action  may  be  declared  null  and  void  and  be  vacated  and 
set  aside.  Your  petitioner  desires  the  appointment  of  a  guardian  ad  litem  for 
the  puri)ose  of  setting  aside  the  proceedings  already  bad,  and  for  the  purpose 
of  establishing  their  nullity,  and  does  not  desire  said  appointment  to  be  made 
nunc  pro  tunc,  or  to  take  effect  from  any  date  previous  to  the  date  of  this  ap- 
plicatlixt." 

She  further  set  forth  that  her  mother,  Mollie  Ebling,  was  willing  to 
act  as  guardian  ad  litem,  and  that  she  was  a  responsible  and  competent 
person,  and  she  asked  t^at  said  mother  be  appointed  said  guardian  for 
the  purposes  set  forth.  This  petition  was  verified  on  May  29,  1914, 
and  was  accompanied  by  an  affidavit  and  consent  of  her  mother. 

Upon  said  papers  Mr.  Justice  Blanchard  at  Special  Term,  Part  2,  on 
the  29th  of  May,  1914,  made  an  order  providing: 

"That  said  MolUe  DbUng  be  and  she  hereby  is  appointed  guardian  ad  litem 
of  Marguerite  E.  Anderson,  the  Infant  above  named,  solely  for  the  purpose  set 
forth  In  the  aimexed  petition;  and  It  Is  further  ordered  that  said  MoUle 
Ebling  be  and  she  hereby  is  authorized  as  such  guardian,  to  take  and  insti- 
tute such  legal  proceedings  In  the  premises  as  she  may  deem  proper,  for  the 
purpose  of  setting  aside  the  proceedings  already  had  in  the  action  of  Mar- 
guerite B.  Anderson  v.  John  A.  Anderson,  and  for  the  purpose  of  establishing 
titeir  nullity,  Indudlng  the  prosecution  of  any  appeals  from  any  orders  now 
mtered,  or  any  orders  or  Judgments  which  may  hereafter  be  entered,  in  said 
action,  and  Including  the  making  of  any  motions  which  may  be  deemed  proper 
or  necessary  to  set  aside  any  order  or  orders,  verdict,  or  judgment  which  now 
have  or  may  hereafter  be  entered  in  said  action." 

On  July  7,  1914,-  Mr.  Justice  Giegerich  granted  an  order  to  show 
cause  why  the  order  of  Mr.  Justice  Blanchard  of  May  29,  1914,  ap- 
pointing Mollie  Ebling  guardian  ad  litem  for  the  infant  plaintiff,  should 
not  be  vacated  and  set  aside.  This  was  returnable  before  Mr.  Justice 
Guy,  who  by  an  order  of  July  14,  resettled  by  order  of  August  12, 
1914,  ordered  that  the  said  motion — 

"be  and  the  same  hereby  Is  granted,  and  that  the  order  made  by  Mr.  Justice 
Blanchard  on  May  2d,  1914,  wherein  and  whereby  Mollie  Ebling  was  ap- 
pointed the  guardian  ad  litem  of  the  Infant  plaintiff  In  this  action,  be  and  the 
same  hereby  is  in  all  respects  vacated  and  set  aside." 

From  this  order  plaintiff,  by  Mollie  Ebling,  as  guardian,  appeals. 

On  October  6,  1914,  Mr.  Justice  Page  made  an  order  which,  after 
reciting  the  proceedings  here  before  set  forth,  provided  that  Enos  S. 
Booth,  Esq.,  be  and  he  hereby  is  appointed  the  guardian  ad  litem 
of  the  plaintiff  nunc  pro  tunc  as  of  February  10,  1914,  for  the  pur- 
poses of  this  action,  and  it  is — 

"further  ordered  that  the  case  stand  adjonmed  for  30  days  after  the  service 
of  the  order  appointing  the  guardian  ad  litem,  with  notice  of  entry,  on  Samuel 
P.  Tull,  plaintiff's  attorney,  to  enable  the  guardian  ad  litem  herewith  ap- 
pointed to  familiarize  himself  with  the  proceedings  already  had  In  the  ac- 
tion, and  to  make  such  application  to  the  court  as  he  may  be  advised,  or  to 
take  an  appeal  to  the  Appellate  Division  from  this  order,  if  the  said  Samuel 
P.  Tull,  or  the  plaintiff,  shall  so  desire." 

Enos  S.  Booth,  guardian  ad  litem,  appeals  from  the  order  of  Mr. 
Justice  Page  entered  on  October  6,  1914,  appointing  said  appellant 
guardian  ad  litem  for  the  infant  plaintiff,  and  granting  him  leave  to 
take  an  appeal  to  the  Appellate  Division  from  the  said  order,  and 
from  each  and  every  part  of  said  order,  and  gave  notice  that  upon 
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the  hearing  of  this  appeal  appellant  will  bring  up  for  review  the  order 
made  herein  by  Mr.  Justice  Page,  dated  May  2,  1914,  and  entered  in 
the  office  of  the  clerk  of  the  county  of  New  York  on  May  4,  1914, 
and  each  and  every  part  of  said  order. 

[1]  The  Code  of  Civil  Procedure  provides  as  follows: 

"Sec.  469.  Before  a  summons  is  issued,  in  the  name  ot  an  infant  plaintiff, 
a  competent  and  responsible  person  must  be  appointed,  to  appear  as  his  guard- 
ian for  the  purpose  of  the  action.    ♦    •     • 

"Sec.  470.  The  guardian  must  be  appointed  upon  the  application  of  the  in- 
fant, If  he  is  of  the  age  of  fourteen  years,  or  upwards ;  or,  if  he  is  under  the 
age,  upon  the  application  of  bis  general  or  testamentary  guardian,  if  he  has 
one,  or  of  a  relative  or  friend.    •    *    •  " 

"Sea  472.  The  court  in  which  the  action  Is  brought,  or  a  judge  thereof,  or 
if  the  action  is  brought  in  the  supreme  court,  the  county  judge  of  the  county 
where  the  action  is  triable,  may  appoint  a  guardian  ad  litem  for  an  Infant, 
either  plaintiff  or  defendant,  as  prescribed  in  this  article.    •    *    •  " 

"Sec.  721.  In  a  court  of  record,  where  a  verdict,  report  or  decision  has  been 
rendered,  the  judgment  shall  not  be  stayed,  nor  shall  any  judgment  of  a  court 
of  record  be  impaired  or  affected  by  reason  of  either  of  the  following  Im- 
perfections, omissions,  defects,  matters,  or  things,  in  the  process,  pleadings  or 
other  proceedings:  •  •  ♦  7.  For  the  appearance,  by  attorney,  of  an  infant 
party,  if  the  verdict,  report,  or  decision,  or  the  judgment,  is  in  his  favor." 

In  Rima  v.  Rossie  Iron  Works,  120  N.  Y.  433,  24  N.  E.  940,  the 
action  was  to  recover  damages  for  personal  injuries,  and  the  appeal 
was  from  a  judgment  of  the  General  Term,  affirming  a  judgment  in 
favor  of  plaintiff,  entered  upon  a  verdict,  and  an 'order  affirming  two 
orders,  one  denying  a  motion  for  a  new  trial,  and  the  other  appoint- 
ing a  special  guardian  of  the  plaintiff.  Upon  the  trial,  upon  cross- 
examination  of  the  plaintiff,  it  appeared  that  he  was  an  infant  when 
the  action  was  commenced.  At  the  close  of  the  evidence  a  motion 
was  made  for  a  nonsuit,  among  others,  that  the  plaintiff,  although  un- 
der age,  was  prosecuting  the  action  without  a  guardian  ad  litem,  where- 
upon an  application  was  made  to  the  court  for  the  appointment  of  a 
guardian  nunc  pro  tunc.  The  application  was  granted,  and  before  the 
case  was  submitted  to  the  jury  an  order  was  entered  in  the  minutes 
of  the  court,  which,  after  reciting  the  substance  of  the  affidavit  upon 
which  it  was  founded,  appointed  a  guardian  ad  litem  "for  said  infant 
plaintiff  for  the  purposes  of  this  action,"  and  provided  "that  all  plead- 
ings herein  be  amended  accordingly."  It  was  further  directed  that 
the  order  "be  and  hereby  is  entered  as  of  a  date  previous  to  the  serv- 
ice of  the  summons  herein."  The  defendant  insists  the  court  had 
no  power  to  make  said  order,  and  that  the  motion  to  nonsuit  should 
have  been  granted.  The  question  is  also  raised  by  a  direct  appeal  from 
the  order  as  made.  After  citing  the  provisions  of  the  Code  of  Civil 
Procedure  and  the  corresponding  sections  of  the  Code  of  Procedure 
and  the  Revised  Statutes,  the  court  said: 

"Thus  it  appears  that  for  many  years  a  statute,  mandatory  In  form,  has 
required  the  appointment  of  a  guardian  or  next  friend  before  process  could 
be  issued  in  the  name  of  an  Infant  plaintiff.  The  decisions,  under  these  stat- 
utes, have  held,  almost  without  exception,  that  the  omission  to  appoint  a  spe- 
cial representative  of  the  infant  was  an  Irregularity  only,  and  that  It  did  not 
affect  the  Jurisdiction  of  the  court" 
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After  citing  a  number  of  cases,  the  opinion  proceeded : 
"We  tUnk  that  it  should  now  be  regarded  as  settled  that  the  failure  to  ap- 
point a  guardian  ad  Utem  for  an  infant  plaintiff  affects  the  regularity  of  pro- 
cedure, but  not  the  Jurisdiction  of  the  court  This  seems  to  hare  been  the 
theory  of  the  Legislature  in  enacting  title  1  of  chapter  8  of  the  Code  of  Civil 
Procedure,  entitled  'Mistakes,  Omissions,  Defects  and  Irregularities.'  This 
article  provides  that,  where  a  verdict  has  been  rendered,  the  judgment  shall 
not  be  stayed.  Impaired,  or  affected  by  reason  of  'the  appearance  by  attor- 
ney, of  an  infant  party,'  if  the  verdict  or  Judgment  is  in  his  favor,  and  con- 
fers ample  power  upon  courts  of  record  to  afford  relief  against  irregularities 
of  every  nature,  unless  it  should  be  contrary  to  the  right  and  Justice  of  the 
matter  or  should  alter  the  issue  between  the  parties.  Code  Civ.  Proc.  §§  721, 
725.  The  order  complained  of  was  therefore  within  the  sound  discretion 
of  the  court,  and  we  think  that  under  the  circtunstances  the  power  conferred 
by  the  statute  was  discreetly  exercised." 

In  Byrnes  v.  Byrnes,  109  App.  Div.  535,  96  N.  Y.  Supp.  306,  there 
was  an  appeal  by  the  defendant  from  an  order  setting  aside  a  judg- 
ment of  separation  theretofore  entered  in  favor  of  the  defendant.  The 
answer  set  up  a  counterclaim,  also  demanding  separation.  Upon  the 
repprt  of  the  referee  in  favor  of  the  defendant  on  the  13th  of  No- 
vember, 1903,  a  final  j"udgment  of  separation  was  entered.  At  the 
time  the  judgment  was  entered  the  plaintiff  was  under  21  years  of  age, 
and  a  guardian  ad  litem  had  not  been  appointed  for  her  in  the  action. 
Upon  this  ground  on  April  14,  1905,  by  an  order  to  show  cause,  she 
moved  to  vacate  this  judgment.  The  motion  was  granted,  and  the 
defendant  appealed.  Mr.  Justice  McLaughlin  said  for  a  unanimous 
court : 

"The  appelant  contends  that  the  failure  to  have  a  guardian  ad  litem  ap- 
pointed was,  at  most,  an  irregularity,  and  therefore.  Inasmuch  as  the  respond- 
ent did  not  move  within  one  year  after  she  became  21  years  of  age,  the  Judg- 
ment could  not,  under  section  1282  of  the  Code  of  Civil  Procedure,  be  set 
asidfe  I  am  of  the  opinion  that  it  was  more  than  an  irregularity.  It  was 
an  'error  in  fact  not  arising  upon  the  trial'  (citing  cases),  and  therefore,  un- 
der sections  128.3  and  1290  of  the  Code  of  Civil  Procedure,  a  motion  to  va- 
cate the  Judgment  could  be  made  at  any  time  within  two  years  from  the  date 
of  its  entry.  •  •  •  This  being  so,  there  was  nothing  for  the  court  to  do 
but  grant  the  motion.  The  application  is  only  to  vacate  the  Judgment,  and 
therefore  we  do  not  decide  the  effect  of  vacating  the  Judgment  or  the  in- 
fancy of  the  plaintiff  upon  the  other  proceedings  had  in  the  action." 

The  point  there  left  open  must  now  be  decided. 

It  is  conceded  in  the  case  at  bar  that,  if  judgment  against  the  plain- 
tiflf  had  been  entered  upon  the  findings  of  the  jury  adverse  to  her,  such 
adverse  judgment  must  have  been  set  aside  upon  its  having  been  made 
to  appear  to  the  court  that  she  was  an  infant  at  the  time  of  the  com- 
mencement of  the  action  and  that  no  guardian  ad  litem  had  been  ap- 
pointed. But  it  is  claimed  that  the  court  had  power  before  judgment 
to  appoint  a  guardian  ad  litem  nunc  pro  tunc  and  thus  cure  the  irreg- 
ularis in  the  proceedings,  and  that  the  order  of  Mr.  Justice  Page  so 
providing  and  staying  further  proceedings  for  30  days  to  give  the 
guardian  ad  litem  appointed  by  him  an  opportunity  to  examine  the 
proceedings  was  a  proper  exercise  of  judicial  discretion. 

The  difficulty  is  that  the  proceedings  already  had  inevitably  lead  to 
a  judgment  adverse  to  the  infant  plaintiff. 
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[2]  The  issue  presented  being  that  of  adultery,  there  existed  a  con- 
stitutional right  to  a  jury  trial.  The  trial  court  had  the  same  power 
over  the  verdict  as  in  any  other  case  triable  by  jury.  But  the  Special 
Term  to  which  the  verdict  was  reported  had  no  power  to  interfere 
therewith,  but  was  bound  thereby;  and  this  verdict,  having  been  ad- 
verse to  the  plaintiff,  is  not  within  the  provisions  of  subdivision  7,  § 
721  of  the  Code  of  Civil  Procedure.  The  trial  before  a  jury  having 
already  been  had,  and  a  motion  for  a  new  trial  having  already  been 
made  and  denied,  it  is  not  easy  to  perceive  what  advantage  accrues 
to  the  plaintiff  in  the  permission  to  her  guardian  ad  litem  for  30 
days'  examination  of  such  proceeding.  Nor  is  it  an  answer  that  she 
was  a  married  woman  and  upwards  of  20  years  of  age.  The  law  treats 
her  as  an  infant,  incompetent  to  litigate,  without  the  aid  of  a  guard- 
ian ad  litem,  up  to  the  very  moment  of  her  attaining  her  majority. 
As  the  court  said  in  Greenburg  v.  N.  Y.  C.  &  H.  R.  R.  Co.,  210  N. 
Y.  505,  104  N.  E.  931 : 

"The  reason  for  tbis  legislation  Is  not  far  to  seek.  It  grows  out  of  the  duty 
of  the  courts  to  protect  those  whom  the  law  regards  as  Incompetent  to  look 
after  their  own  Interests.  Infants  are  the  wards  of  the  courts,  and  our  Vulea 
of  practice  abound  tn  provlaions  of  ancient  origin  designed  to  safeguard  their 
legal  rights." 

And  again : 

"Just  because  the  infant  Is  the  party,  he  must  be  represented  by  a  guard- 
ian, who  chooses  the  attorney,  and  the  latter  has  and  should  have  no  greater 
authority  than  the  person  who  appoints  him.  *  *  *  In  such  cases  the  at- 
torney does  represent  the  infant;  but  he  represents  him  through  the  media- 
tion of  the  guardian,  from  whom  he  directly  receives  his  appointment  and  de- 
rives his  authority." 

Although  in  the  particular  case  the  infant  may  appear  to  have  been 
represented  by  able  counsel  and  to  have  proceeded  through  a  long  trial 
without  disclosing  the  fact  of  her  disability,  and  now  endeavors  to  get 
rid  of  an  adverse  verdict,  upon  issue  of  her  own  tendering,  by  taking 
advantage  of  what  at  first  sight  appears  to  be  a  mere  technicality,  yet 
this  court  is  not  willing  to  break  down  the  protection  which  the  law 
has  wisely  thrown  around  the  wards  of  the  court. 

[3]  We  think  that  the  application  made  at  Special  Term,  Part  2, 
for  the  appointment  of  a  guardian  ad  litem  upon  the  application  of 
the  infant  plaintiff,  who  was  over  the  age  of  14  years,  was  in  strict 
compliance  with  the  provisions  of  the  Code  of  Civil  Procedure  gov- 
erning the  appointment  of  guardians  ad  litem,  and  the  order  made 
by  Mr.  Justice  Blanchard,  presiding  at  said  part,  appointing  Mollie 
Ebling,  was  proper.  The  order  of  Mr.  Justice  Guy,  vacating  said  or- 
der, should  be  reversed,  and  the  order  of  Mr.  Justice  Blanchard  re- 
instated, with  $10  costs  and  disbursements  on  this  appeal.  The  order 
of  Mr.  Justice  Page  appointing  Enos  S.  Booth  as  guardian  ad  litem 
nunc  pro  tunc  was  erroneous,  and  should  be  reversed,  with  $10  costs 
and  disbursements,  and  the  motion  to  vacate  all  proceedings  in  the 
action  and  strike  the  cause  from  the  calendar  should  be  granted.  All 
concur. 
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In  re  KLENE:. 
(Supreme  Court,  Appellate  Division,  Second  Department    November  18, 1914.) 
Banks  and  Banking  ({  129*) — ^Deposits — Joint  Ownebsrip — ^Husband  and 

WiFB. 

Where  the  proceeds  of  a  sale  of  real  estate  by  husband  and  wife  were 
deposited  In  a  bank  by  both  of  them  in  their  Joint  names,  they  became 
Joint  tenants  of  the  deposit,  and  the  husband  was  not  ousted  from  such 
tenancy  by  the  wife's  withdrawal  of  a  portion  of  the  money  and  deposit 
of  it  elsewhere  in  her  own  name,  nor  by  her  loaning  a  part  of  it  and  re- 
ceiving a  note  therefor. 

[Ed.  Note. — For  other  cases,  see  Banks  and  Banking,  Cent  Dig.  {$  312- 
315,  326,  388;  Dec.  Dig.  f  129.*] 

Appeal  from  Surrogate's  Court,  Queens  County. 

Judicial  settlement  of  the  accounts  of  Fritz  Klenk,  as  administrator 
of  the  goods,  chattels,  and  credits  previously  belonging  to  Marie 
Klenk,  deceased.  From  a  decree  of  the  Surrogate's  Court,  charging 
the  administrator  with  certain  funds  claimed  individually  by  him,  in 
that  they  were  the  proceeds  of  moneys  jointly  owned  by  himself  and 
intestate,  his  deceased  wife,  and  also  charging  him  with  the  principal 
of  a  note  found  aniong  the  effects  of  intestate,  he  appeals.  Reversed, 
and  remitted  to  the  surrogate  for  further  proceedings. 

The  administrator  and  intestate  were  husband  and  wife,  and  prior  to  May, 
1906,  were  the  owners  of  certain  real  property,  which  was  purchased  from 
them  by  the  Pennsylvania  Railroad  Company,  they  receiving  $14,000  net, 
which  on  May  7,  1906,  was  dex>OBlted  by  both  of  them  In  the  Corn  Exchange 
Bank  la  their  joint  names.  The  fund  remained  there  intact  until  the  wife, 
without  the  knowledge  or  consent  of  her  husband,  on  October  16,  1906,  with- 
drew $6,000  of  the  fund  and  deposited  it  in  her  own  name  in  a  special  ac- 
count with  the  same  bank.  On  July  15th  she  withdrew  from  such  special  ac- 
connt  $2,500  and  deposited  It  in  her  own  name  with  the  German  Savings  Bank, 
and  snbsequenUy  reduced  her  account  in  tiiese  banks  to  the  balance  with 
which  the  decree  appealed  from  charged  the  administrator,  to  wit,  $1,532.05 
in  the  Com  Exchange  Bank  and  .¥2,5!i0  in  the  German  Savmgs  Bank.  There 
was  also  evidence  of  a  note  made  to  intestate  by  one  Albert  Klenk  for  $2,000, 
and  claimed  to  be  for  money  withdrawn  from  the  deposits  by  Intestate  and 
loaned  to  him. 

Argued  before  JENKS,  P.  J.,  and  THOMAS,  CARR,  STAPLE- 
TON,  and  PUTNAM,  JJ. 

John  B.  Merrill,  of  Jamaica,  for  appellant. 
Frederick  M.  Van  Nostrand,  for  respondents. 

PER  CURIAM.  The  husband  and  wife  became  joint  tenants  of 
the  $14,000  deposited  (KcUy  v.  Beers.  194  N.  Y.  49,  86  N.  E.  980,  128 
Am.  St.  Rep.  543;  Matter  of  Meehan,  59  App.  Div.  156,  69  N.  Y. 
Supp.  9 ;  Piatt  v.  Grubb,  41  Hun,  447 ;  Matter  of  Kaupper,  141  App. 
Div.  54,  125  N.  Y.  Supp.  878;  Kelly  v.  Home  Savings  Bank,  103  App. 
Div.  141,  92  N.  Y.  Supp.  578;  Sanford  v.  Sanford,  45  N.  Y.  723;  Mc- 
Elroy  V.  Albany  Savings  Bank,  8  App.  Div.  46,  40  N.  Y.  Supp.  422, 
and  the  husband  was  not  ousted  from  such  tenancy  by  her  withdrawal 
of  the  money  and  by  the  deposit  of  it  elsewhere,  or  by  loaning  a  part  of 
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it  and  receiving  a  note  therefor  (O'Connor  v.  Dunnigan,  158  App. 
Div.  334,  143  N.  Y.  Supp.  373). 

The  decree  of  the  Surrogate's  Court  of  Queens  county  should  be 
reversed,  without  costs,  and  the  matter  remitted  to  the  surrogate,  to 
proceed  in  accordance  v^ith  this  opinion. 


(87  Misc.  Bep.  629) 

ROBBET  V.  EOBEET. 
(Supreme  Court,  Special  Term,  New  York  County.    November  24,  1914.) 

Mabkiagk  (S  68*) — Anrulmsst — Gboukds — Fbaud.  ' 

Wbere  plaintiff  was  Induoed  to  marry  defendant  by  bis  representatlonB 
that  they  would  put  their  money  together  and  buy  a  hotel,  and  It  ap- 
peared that  defendant  had  never  had  any  Intention  of  carrying  out  his 
declared  intentions,  the  marriage  may  be  annulled  for  fraud ;  a  misrepre- 
sentation as  to  intention  being  a  misrepresentation  as  to  a  fact 

[Ed.  Note. — For  other  cases,  see  Marriage,  Cent.  Dig.  IS  115-128 ;  Dec. 
Dig.  i  58.*] 

Action  by  Lena  Robert  against  Otto  H.  Robert  for  the  annulment 
of  a  marriage  upon  the  ground  of  fraud.    Judgment  for  plaintiff. 

Herman  Weiss,  of  New  York  City,  for  plaintiff. 

BLANCHARD,  J.  This  is  an  action  for  the  annulment  of  a  mar- 
riage. No  defense  is  offered,  and  the  only  question,  therefore,  to  be 
determined,  is  whether  the  proof  offered  by  the  plaintiff  in  support 
of  her  contention  that  she  was  fraudulently  induced  to  marry  the  de- 
fendant is  sufficient  in  law  to  warrant  the  court  in  granting  a  decree. 

Plaintiff  was  engaged  in  domestic  service.  During  her  employment 
she  met  the  defendant.  In  the  course  of  their  acquaintance  it  de- 
veloped that  she  possessed  some  $1,100,  saved  out  of  her  earnings. 
The  defendant,  as  she  testifies,  said  to  her  that  if  she  would  give  him 
her  savings  he  would  marry  her,  and  that  with  her  money  and  money 
of  his  own  he  would  buy  a  hotel  and  go  into  business.  She  further 
testified  that  she  was  induced  by  this  representation  to  enter  into  the 
marriage,  that  she  relied  upon  it,  and  that  she  would  not  have  mar- 
ried the  defendant  unless  she  had  believed  that  such  was  his  inten- 
tion. Two  days  after  the  marriage  the  defendant  took  her  to  Pater- 
son,  N.  J.,  and  there  showed  her  a  hotel  which  he  represented  to  her 
was  for  sale  and  which  could  be  purchased  for  $7,000.  After  discus- 
sion it  was  agreed  that  the  premises  should  be  purchased.  She  accord- 
ingly gave  her  savings  to  the  defendant,  upon  the  representation  that 
$l,CiOO  was  to  be  paid  on  account  of  the  purchase  price.  The  defend- 
ant took  the  money  and  departed,  and  up  to  the  date  of  this  trial  she 
has  not  seen  him  nor  learned  of  his  whereabouts. 

In  Di  Lorenzo  v.  Di  Lorenzo,  174  N.  Y.  467,  67  N.  E.  63,  63  L.  R. 
A.  92,  95  Am.  St.  Rep.  609,  which  was  an  action  for  the  annulment 
of  a  marriage  upon  the  ground  of  fraud.  Judge  Gray,  writing  for 
the  court,  said : 

"The  free  and  full  consent,  which  is  of  the  essence  of  all  ordinary  contracts, 
Is  expressly  made  by  the  statute  necessai?  to  the  validity  of  the  marriage 
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contract.  The  minds  of  the  parties  must  meet  In  one  bitentlon.  It  la  a  gen- 
eral rule  that  every  misrepresentation  ol  a  material  fact,  made  with  the  in- 
tention to  induce  another  to  enter  into  an  agreement  and  without  which  he 
would  not  hare  done  so,  Justifies  the  court  in  vacating  the  agreement.  It  is 
obvious  ttiat  no  one  would  obligate  himself  by  a  contract  if  be  knew  that  a 
material  representation,  entering  into  the  reason  for  his  consent,  was  un- 
true. There  is  no  valid  reason  for  excepting  the  marriage  contract  from  the 
general  rule." 

As  I  view  this  case  the  right  of  consortium,  with  all  its  attendant 
obligations  and  responsibilities,  did  not  alone  measure  the  terms  of 
the  contract.  There  was,  in  addition,  an  agreement  to  merge  the  re- 
sources of  the  parties  and  therewith  to  undertake  a  definite-  and  fixed 
end,  and  this,  the  plaintiff  testified,  was  an  inducing  and  material 
cause  which  led  her  to  enter  into  the  contract.  The  conduct  of  the  de- 
fendant leaves  no  doubt  in  my  mind  that  he  never  had  the  slightest 
intention  at  any  time  of  fulfilling  his  portion  of  this  agreement,  but 
rather  that  he  intended  to  defraud  the  plaintiff  of  her  money,  and 
entered  into  the  contract  of  marriage  in  order  to  further  that  end. 
While  it  may  be  argued  that  his  representations  before  mitrriage  were 
statements  of  intention  rather  than  statements  of  fact,  nevertheless  mis- 
statements of  intention  which  are  material  may,  for  the  purpose  of 
voiding  contracts  on  the  ground  of  fraud,  be  regarded  as  misstatements 
of  fact.  Adams  v.  Gillig,  199  N.  Y,  314,  92  N.  E.  670,  32  L.  R.  A. 
(N.  S.)  127,  20  Ann.  Cas.  910. 

From  the  foregoing  it  follows  that  judgment  must  be  awarded  to 
the  plaintifiF.    Decision  and  -judgment  signed. 


SHAPE  V.  SHAPE  et  aL 

(Snpieme  Court,  Special  Term,  New  York  County.    March  2, 1914.) 

BiLts  AMD  NoTBS  (§  141*) — Renewal  Notes — Bseach  of  Contbact — Relist 
in  Equitt. 

Where  a  creditor  accepted  a  note  signed  by  the  debtor  In  payment  of 
a  pre-existing  debt,  and  agreed  to  renew  it  for  a  year  on  performance  by 
the  debtor  of  a  condition  precedent,  and  no  performance  or  tender  thereof 
was  made  by  the  debtor  in  time,  the  creditor  could  recover  on  the  original 
note,  and  equity  would  not  grant  relief  from  the  default,  in  the  absence 
of  fraud  or  mistake: 

[Ed.  Note.— For  other  cases,  see  Bills  and  Notes,  Cent  Dig.  $S  338,  3S9, 
850-354;   Dec.  Dig.  i  141.*] 

Action  by  William  H.  Shape  against  Robert  L.  Shape  and  others. 
Judgment  on  the  pleadings  for  plaintiff. 

Katz  &  Sonimerich,  of  New  York  City,  for  plaintiff. 

Putney,  Twombly  &  Putney,  of  New  York  City,  for  defendants. 

PAGE,  J.  The  complaint  states  that  on  or  about  the  1st  day  of 
November,  1912,  the  defendants  duly  made  and  delivered  to  the 
plaintiff  their  promissory  note  for  $5,221.57,  payable  one  year  after 
date,  and  that  no  part  of  the  note  has  been  paid,  although  duly  de- 
manded, and  judgment  is  asked  for  the  said  amount,  with  interest. 
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The  answers  of  the  defendants  are  practically  identical.  They  do 
not  deny  any  of  the  material  allegations  of  the  complaint,  but  allege 
as  a  defense  that  on  or  prior  to  the  30th  day  of  October,  1912,  the 
defendants  were  insolvent,  and  the  plaintiff  had  previously  com- 
menced an  action  against  them  to  recover  $11,308,  and  thereafter 
the  plaintiff  and  defendants  entered  into  an  agreement  in  writing, 
dated  October  30,  1912,  a  copy  of  which  is  annexed  to  the  answer, 
whereby  the  action  was  settled  for  $5,221.57,  to  be  evidenced  by  the 
execution  and  delivery  of  a  promissory  note  of  the  defendants  to 
the  order  of  the  plaintiff,  payable  November  1,  1913,  and  the  defend- 
ants agreed  that  they  would  each  apply  toward  the  payment  of  the 
claims  of  their  creditors  pro  rata  any  and  all  sums  received  by  them 
and  each  of  them  in  eixcess  of  an  allowance  of  $4,500  per  annum  to 
each,  and  it  was  further  stipulated  that: 

"The  defendants  agree  to  deliver  an  affldavit,  signed  by  each  of  tbem,  on 
the  1st  day  of  November  In  each  year  during  the  term  of  this  agreement,  set- 
ting forth  in  detail  the  allowance  made  to  each  of  them  from  the  1st  of  No- 
vember of  the  preceding  year." 

The  contract  then  states: 

"Upon  compliance  with  the  condition  of  this  agreement,  and  the  execution 
and  delivery  of  a  new  note,  herein  provided  to  be  given,  for  any  unpaid  bal- 
ance thereon,  each  year  for  a  period  not  to  exceed  four  years  from  tliis  date." 

The  answers  then  state  that  the  defendants  did  apply  towards  the 
claims  of  the  creditors,  including  the  plaintiff,  pro  rata  any  and  all 
sums  received  by  them  in  excess  of  $4,500  each,  and  that  on  the  2d 
day  of  November,  1913,  the  defendants  Shape  and  Bready  delivered 
to  the  plaintiff  an  affidavit  setting  forth  all  the  moneys  received  by 
them  during  the  previous  year,  and  showing  the  application  of  all 
in  excess  of  $4,500  each  to  the  payment  of  the  claims  of  creditors, 
and  the  defendant  Wilson  delivered  to  the  plaintiff  such  an  affidavit 
on.  December  1,  1913,  and  that  on  November  24,  1913,  the  defendants 
delivered  to  the  plaintiff  a  renewal  note  for  $5,729.18,  being  $5,221.- 
57,  with  interest,  but  the  plaintiff  refused  to  accept  it,  and  returned  it. 
It  is  then  alleged,  among  other  things,  that  payment  of  the  claim  of 
the  plaintiff  to  the  exclusion  of  other  creditors  would  violate  the 
agreement,  and  a  judgment  against  the  defendants  would  force  the 
defendants  to  have  recourse  to  the  courts  of  bankruptcy  in  order  to 
insure  an  equal  distribution  to  all  creditors.  The  same  matters  are 
then  alleged  by  way  of  counterclaim,  and  a  judgment  is  demanded 
decreeing  specific  performance  of  the  contract  for  the  renewal  of 
the  note. 

The  defendants  have  moved  for  a  separate  trial  at  Special  Term  of 
the  counterclaim,  and  the  plaintiff  has  simultaneously  moved  for  judg- 
ment on  the  pleadings.  After  a  careful  examination  "of  the  lengthy 
pleadings  set  forth  in  the  answers  of  the  defendants,  I  am  of  the 
opinion  that  no  sufficient  defense  or  counterclaim  is  alleged.  The  de- 
fendants concede  that  they  have  not  performed  the  condition  pre- 
cedent to  their  right  to  a  renewal  of  the  note.  They  have  not  on  Ko- 
vember  1,  1913,  the  due  date  of  the  note,  tendered  to  the  plaintiff  the 
affidavit  required  by  the  agreement,  and  one  of  them  failed  to  make 
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such  an  affidavit  for  a  month  thereafter.  On  November  24,  1913, 
when  the  renewal  note  was  tendered  to  the  plaintiff,  and  refused,  no 
affidavit  from  the  defendant  Wilson  had  yet  been  given  to  the  plain- 
tiff, and  he  was  well  within  his  rights  in  refusing  the  renewal. 

But  the  defendants  claim  that  time  was  not  of  the  essence  of  the 
contract,  and,  though  they  were  legally  in  default,  equity  will  relieve 
them  of  their  default,  and  compel  the  plaintiff  to  accept  the  renewal- 
It  is  true  that  in  a  proper  case  equity  will  grant  relief  from  a  technical 
default  in  order  to  prevent  injustice,  but  in  order  to  obtain  such  re- 
lief some  ground  for  equitable  intervention  must  be  shown,  such  as 
fraud  or  mistake,  or  relief  from  an  inequitable  forfeiture.  In  the 
present  case  no  ground  for  equitable  relief  has  been  shown.  The 
plaintiff  accepted  a  note  in  payment  of  a  just  and  pre-existing  indebt- 
edness, and  agreed  to  renew  it  for  another  year  when  due  upon  the 
performance  of  a  condition  precedent.  No  performance  or  tender 
of  performance  of  the  condition  has  been  alleged,  and  the  time  in 
which  it  should  have  been  performed  has  expired.  The  plaintiff  did 
not  agree  to  renew  the  note  a  month,  or  two  months,  after  it  was  due, 
but  upon  the  presentation  to  him  of  the  affidavits  of  the  defendants 
and  a  renewal  note  on  November  1,  1913.  This  is  expressed  in  the 
written  contract  as  a  condition,  and  no  ground,  legal  or  equitable,  for 
dispensing  with  this  condition,  and  making  a  new  contract  for  these 
parties,  is  apparent.  Where  parties  to  a  contract  clearly  express  a 
condition  precedent  their  liability,  equity  will  not  arbitrarily  dispense 
with  the  performance  of  that  condition,  and  impose  upon  them  a  dif- 
ferent liability  from  that  which  they  have  expressly  assumed.  Peo- 
ple's Bank  v.  Mitchell,  73  N.  Y.  406,  414;  Haines  v.  Barber,  113  App. 
Div.  696,  100  N.  Y.  Supp.  75.  The  present  case  does  not  in  any  way 
involve  a  forfeiture.  The  defendant  never  had  any  right  to  a  re- 
newal of  the  note,  except  under  the  conditions  stated,  which  condi- 
tions never  were  fulfilled. 

The  plaintiff's  motion  for  judgment  on  the  pleadings  is  granted,  with 
$10  costs,  and  the  defendants'  motions  for  a  separate  trial  of  their 
alleged  counterclaims  are  denied. 


(164  App.  Div.  74© 

OUBRAN  v.  OPPENHEIMBR  et  al.     (No.  6430.) 

(Supreme  Court,  Appellate  Division,  First  Department    December  4,  1914.) 

L  CoBPOBATioWB  (S  544*) — Assets — "Trust  Fond." 

The  assets  of  a  corporation  are  a  "trust  fund"  for  tbe  payment  of  debts, 
and  a  corporate  creditor  cannot  be  wrongfully  deprived  of  his  equitable 
lien  thereon. 

[Ed.  Note.— For  other  cases,  see  (Corporations,  Cent  Dig.  {§  2162-2169 ; 
Dec.  Dig.  §  544.* 

Vae  other  definitions,  see  Words  and  Phrases,  First  and  Second  Series, 
Trust  Fund.] 
2.  GoRPOBATiona   ($  34d*) — Liabiutt  or  Dibbctors — ^Dissolution  or  Cor- 
poration. 

The  failure  of  tbe  directors  of  a  corporation  to  formally  dl.ssolve  the 
corporation  on  a  distribution  of  assets  among  themselves  does  not,  In  the 
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absence  of  fraud  or  bad  faith,  render  the  directors  liable  to  the  full 
amount  of  the  claim  of  a  judgment  creditor  of  the  corporation ;  but  the 
remedy  of  the  creditor  extends  only  to  the  property  which  would  have 
been,  but  for  the  action  of  the  directors,  applicable  to  the  payment  of  his 
claim,  notwithstanding  General  Corporation  Law  CConsoL  Laws,  c.'23)  H 
90,  91,  defining  the  liability  of  directors. 

[Ed.  Note. — For  other  cases,  see  Corporations,  Cent  Dig.  H  1459,  1462 ; 
Dea  Dig.  §  349.*] 

8.  CoBPOfiATioNB   (S  566*) — Liability  of  Dibectobs — Dissolution  of  Cob- 

PO  RATION. 

A  corporation  obtained  an  assignment  of  a  contract  for  the  purchase 
of  real  estate,  including  the  partial  payment  of  the  price.  Its  directors 
advanced  money  for  a  conveyance  of  the  property  to  the  corporation  and 
received  mortgage  bonds  therefor.  Held,  that  the  bonds  were  a  prior  lien 
on  the  assets  of  the  corporation  as  against  a  subsequent  creditor  of  the 
corporation  obtaining  a  Judgment  against  it,  on  wtdch  an  execation  was 
returned  unsadsfled. 

[Ed.  Note.— For  other  cases,  see  Corporations,  Cent  Dig.  H  2283-2286; 
Dea  Dig.  §  566.»] 

4.  COKPOBATIONS    (J   349*) — LlABIUTT    OF    DlBKCTOBS — DISSOLUTION    OF    COB- 

POBATtON. 

The  fact  that  one  who  earned  a  commission  for  procnrlng  a  contract  of 
sale  of  real  estate,  assigned  to  a  corporation  obtaining  a  conveyance  of 
the  property,  divided  among  directors  the  commission  paid,  did  not  af- 
fect the  liability  of  the  directors  distributing  between  themselves  the 
as.sets  of  the  corporation  without  formally  dissolving  it,  as  against  a 
creditor  of  the  corporation  obtaining  an  unsatisfied  judgment  against  it 
on  a  claim  accruing  subsequent  to  the  division  of  the  commission. 

[Ed.  Note. — For  other  cases,  see  Corporations,  Cent  Dig.  K  1459,  1402; 
Dec.  Dig.  i  349.*] 

5.  CoBFOBATioNS  (S  566*) — ^Liability  or  Dibectobs — Dissolution  op  Cob- 

POBATION. 

Where  the  directors  of  a  corporation  owning  real  estate  advanced 
money  to  pay  taxes  and  interest  on  an  underlying  mortgage  prior  to  the 
time  of  the  accrual  of  a  cause  of  action  in  favor  of  a  creditor  of  tbe  cor- 
poration obtaining  Judgment  against  it  which  remained  unsatisfied,  the 
mortgage  given  to  secure  the  repayment  of  the  advances  was  superior  to 
the  claim  of  the  creditor,  though  Instruments  to  be  Issued  to  the  directors 
were  not  actually  Issued,  for  equity,  when  there  is  an  agreement  to  give 
a  lien,  will  establish  the  lien,  though  tbe  Instrument  evidencing  it  has  not 
been  executed,  and  because  the  directors  were  subrogated  to  the  rights  of 
the  persons  entitled  to  the  interest  and  taxes  constltotlng  prior  liens  on 
the  property. 

[Ed.  Note. — For  other  cases,  see  Corporations,  Ctot  Dig.  St  2283-2286 ; 
Dec.  Dig.  {  666.*] 

6.  COBPOBATIOKS    (J    860*)  — LlABILITT   OF   DlRECTOBB — WBONOFtTL    DieTBIBU- 

TiON  OF  Assets. 

A  creditor  of  a  corporation,  who  seeks  to  recover  from  the  directors  on 
the  ground  that  they  have  wrongfully  distributed  corporate  assets,  may 
not  recover  on  the  theory  of  liability  for  unpaid  subscription  to  the  capital 
stock. 

[Ed.  Note. — For  other  cases,  see  Corporations,  Cent  Dig.  |(  1003,  1605; 
Dec  Dig.  I  860.*] 

Hotcbklss,  J.,  dissenting  in  part 
»ror  other  casee  see  same  topio  *  i  nvmbbb  tn  Deo.  *  Am.  Digs.  1M7  to  data,  *  Rap'r  Indexes 
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Appeal  from  Special  Term,  New  York  County. 

Action  by  Robert  I.  Curran  against  August  Oppenheimer  and  oth- 
ers. From  a  judgment  for  plaintiff,  defendant  named  appeals.  Re- 
versed,, and  complaint  dismissed. 

See,  also,  163  App.  Div.  893,  147  N.  Y.  Supp.  1105. 

Argued  before  INGRAHAM,  P.  J.,  and  McLAUGHIvIN,  LAUGH- 
LIN,  DOWLING,  and  HOTCHKISS,  JJ. 

Louis  Marshall,  of  New  York  City,  for  appellant. 
Alexander  S.  Andrews,  of  New  York  City,  for  respondent 

McLaughlin,  J.  Some  time  prior  to  January  31,  1903,  the  de- 
fendants, for  the  purpose  of  acquiring  title  to  certain  real  estate  in 
the  city  of  New  York,  entered  into  an  agreement  among  themselves 
to  advance  the  necessary  money  to  make  the  pyrchase.  On  February 
11,  1913,  their  representative,  one  Delaney,  contracted  with  one  Del 
Solar,  representing  the  owners  of  the  land,  for  its  purchase.  The 
contract  provided,  in  substance,  for  a  sale  of  the  land  to  Delaney  for 
$625,000— $25,000  to  be  paid  in  cash  on  the  execution  of  the  contract, 
$140,050  on  the  delivery  of  a  deed,  and  $459,950  by  taking  the'  prop- 
erty subject  to  six  underlying  mortgages  agerregating  that  amount. 
On  the  day  the  contract  was  executed  the  $25,000  was  paid,  and  it 
was  then  assigned  to  one  Sinauer,  another  representative  of  the  de- 
fendants. The  United  Realty  Corporation  was  then  organized  by 
the  defendants,  with  a  capital  stock  of  2,000  shares,  of  the  par  value 
of  $100  each,  for  the  purpose  of  taking  title  to  the  property,  and  the 
contract  for  its  purchase  was  assigned  to  the  corporation  by  Sinauer, 
in  consideration  of  the  issue  of  $170,000  of  the  bonds  of  the  corpora- 
tion and  all  of  its  capital  stock.  A  mortgage  for  $200,000  was  then 
executed  by  the  corporation  and  delivered  to  the  Mutual  Alliance 
Trust  Company  as  security  for  the  payment  of  the*$170,000  in  bonds. 
In  accordance  with  the  original  understanding  between  the  defendants, 
they  advanced  fhe  $170,0(X)  necessary  to  make  the  purchase,  $25,000 
of  which  was  paid  at  the  time  the  contract  was  signed,  and  received 
in  return,  the  $170,000  of  bonds  of  the  corporation  and  its  capital 
stock;  the  stock  being  distributed  among  them  in  proportion  to  the 
amount  of  money  which  each  had  advanced. 

Subsequently  the  corporation  found  it  necessary  to  raise  money  for 
the  payment  of  taxes  upon  the  land  and  interest  upon  the  underlying 
mortgages,  and  a  second  mortgage  was,  in  December,  1903,  executed 
to  the  Mutual  Alliance  Trust  Company  for  $50,000  to  secure  the  pay- 
ment of  what  is  termed  "participation  certificates";  that  is,  certificates 
representing  the  amounts  of  money  advanced  to  pay  the  taxes  and  in- 
terest. These  certificates,  to  the  amount  of  $25,500,  were  issued  to 
defendants  Tor  an  advance  of  that  amount  in  December,  1903,  or  Jan- 
uary, 1904;  and  within  the  next  year  they  made  further  advances 
amounting  to  $25,000  for  the  same  purposes,  but  certificates  represent- 
ing that  amount  do  not  appear  to  have  been  issued.  The  defendants, 
therefore,  up  to  December,  1904,  or  January,  1905,  had  actually  ad- 
vanced in  cash  to  the  corporation  $220,500.  On  October  3,  1905,  the 
corporation  contracted  to  sell  the  land  to  one  Field  for  $735,000,  pay- 
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able  $25,000  in  cash  on  the  execution  of  the, contract,  $75,000  on  de- 
livery of  the  deed,  $175^050  by  a  purchase-money  mortgajge,  and  $459,- 
950  by  taking  the  property  subject  to  the  same  underlying  mortgages 
as  when  purchased  by  the  corporation.  The  contract  was  completed 
on  the  2d  of  February,  1906,  by  the  delivery  of  a  deed  of  conveyance 
to  Field,  and  the  payment  by  him  of  tbe  cash  stipulated,  and  the  de- 
livery of  a  mortgage  for  the  amount  stated,  which  mortgage  by  its 
terms  carried  interest  from  November  2,  1905.  At  the  time  of  this 
conveyance  the  trust  company,  with  the  consent  of  the  bondholders, 
delivered  a  satisfaction  piece  of  the  outstanding  $200,000  mortgage, 
and  the  purchase-money  mortgage  for  $175,050  was  assigned  to  the 
trust  company  as  substituted  security.  The  principal  and  interest  of 
this  mortgage  was  subsequently  paid  and  the  mortage  satisfied.  Out 
of  the  moneys  thus  received,  the  brokerage  commissions  on  the  sale 
to  Field  were  paid,  And  other  debts  of  the  corporation,  which  I  do 
not  understand  are  questioned.  Thereafter  the  corporation  had  in 
its  treasury  $246,733.40.  Between  February  5,  1906,  and  January  15, 
.1907,  this  sum  was  distributed  among  the  defendants  in  proportion  to 
the  bonds  held  by  them  and  the  sums  advanced  to  pay  the  interest  and 
taxes  above  alluded  to. 

The  plaintiff  is  the  assignee  of  a  judgment  rendered  against  the  cor- 
poration in  May,  1909 ;  the  claim  upon  which  it  was  recovered  having 
arisen  in  February,  1906.  Execution  upon  the  judgment  was  re- 
turned wholly  unsatisfied,  and  this  action  was  brought  against  the 
directors  of  the  defunct  corporation  to  recover  such  amount,  with  in- 
terest thereon,  from  them.  The  plaintiff  had  a  judgment  for  the  sum 
claimed,  from  which  the  defendant  Oppenheimer  appeals;  he  alone 
having  been  served  in  the  action. 

[1]  The  respondent  contends  that  under  sections  90  and  91  of  the 
General  Corporafion  Law  the  directors  of  the  defunct  corporation,  in 
distributing  all  of  its  assets  among  the  defendants  witliout  a  formal 
dissolution  proceeding  and  notice  to  the  plaintiff,  made  themselves 
severally  liable  to  him  for  the  amount  of  his  claim.  In  this  connection 
attention  is  called  to  the  cases  of  Darcy  v.  Brooklyn  &  New  York 
Ferry  Co.,  196  N.  Y.  99,  89  N.  E.  461,  26  L.  R.  A.  (N.  S.)  267,  134 
Am.  St.  Rep.  827,  and  Hurd  v.  New  York  &  Commercial  Laundry 
Co.,  167  N.  Y.  89,  60  N.  E.  327.  It  is  true,  as  stated  in  the  author- 
ities cited,  that  the  assets  of  a  corporation  constitute  a  trust  fund  for 
the  payment  of  its  debts,  and  that  a  creditor  cannot  be  wrongfully  de- 
prived of  his  equitable  lien  thereon. 

[2]  But  it  by  no  means  follows  that  the  mere  failure  to  formally 
go  through  dissolution  proceedings  entitles  a  creditor,  in  the  absence 
of  proof  of  fraud  or  bad  faith,  to  recover  from  the  directors  the 
amount  of  his  claim,  when  it  affirmatively  appears  that  he  would  not 
have  been  entitled  to  the  payment  of  any  part  of  it  had  the  corpora- 
tion been  thus  dissolved.  A  creditor's  remedy  under  a  situation  sim- 
ilar to  that  presented  by  this  record,  I  think,  extends  only  to  the  prop- 
erty which  would  have  been,  but  for  the  action  of  the  directors,  ap- 
plicable to  the  payment  of  his  claim. 

[3]  If  this  be  so,  then  all  that  remains  is  to  ascertain  how  much, 
if  anything,  the  plaintiff  would  have  received  in  case  the  corporation 
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had  been  formally  dissolved.  This  necessarily  depends  upon  the  va- 
lidity and  priority  of  the  liens  asserted  by  the  defendants  upon  the 
proceeds  of  the  sale  of  the  corporation's  property.  Whether  such 
liens  were  valid,  and  entitled  to  payment  before  the  payment  of  plain- 
tiff's judgment,  must  be  determined,  not  by  sentiment,  but  rather  by 
the  application  of  equitable  principles  to  the  established  facts.  The 
fact  is  undisputed  that  defendants  advanced  in  the  transaction  the 
sum  of  $220,500,  $170,000  of  which  was  represented  by  bonds  se- 
cured by  a  mortgage  upon  the  real  estate  in  question.  The  respond- 
ent asserts  that  some  of  the  bonds  were  issued  without  consideration, 
and  therefore  invalid.  He  claims  that  valid  bonds  could  not  be  issued 
for  the  $25,000  which  was  paid  before  the  corporation  was  formed 
upon  the  signing  of  the  Del  Solar  contract.  The  answer  to  this  is 
that  the  entire  contract,  including  the  $25,000  paid  thereon,  was  as- 
signed to  the  corporation.  The  defendants  had  paid  $170,000  for  a 
conveyance  of  the  property.  The  corporation  received  this  conveyance, 
and  the  amount  paid  was  the  consideration  of  the  bonds. 

[4]  It  is  further  claimed,  and  the  court  so  found,  that  commissions 
paid  to  one  Grannis  for  bringing  about  the  original  contract  of  sale 
were  divided  equally  among  Grannis  and  the  defendants  Oppenheimer 
and  McCreery.  But,  if  so,  it  is  no  concern  of  the  plaintiff's,  because 
after  Grannis  had  earned  his  commissions  he  could  divide  them  with 
others,  give  them  away,  or  do  with  them  as  he  saw  fit.  The  validity 
of  the  bonds  depends  upon  whether  the  corporation  received  a  proper 
consideration  for  their  issue.  The  defendants  actually  advanced  for 
the  corporation  $170,000  in  cash.  It  was  by  reason  of  this  advance 
that  the  corporation  obtained  the  title  to  the  land.  Having  obtained 
the  title  in  this  way,  as  I  understand  the  law,  it  had  a  perfect  right 
to  repay  the  defendants  in  bonds  secured  by  a  mortgage  upon  its 
real  estate.  This  is  precisely,  in  effect,  what  it  did.  The  mortgage 
was  executed  and  the  bonds  delivered  long  prior  to  the  time  when  the 
cause  of  action  which  finally  merged  in  the  judgment  accrued.  These 
bonds  were,  therefore,  a  prior  lien  upon  the  fund  in  question,  and,  had 
there  been  a  formal  dissolution,  they  would  have  had  to  be  paid,  with 
interest  thereon,  before  anything  was  received  by  the  plaintiff. 

[5]  I  am  also  of  the  opinion  that  the  defendants  had  a  claim,  prior 
to  the  plaintiff's,  upon  the  fund  distributed  for  the  amount  advanced 
to  pay  the  taxes  upon  the  land  and  the  interest  upon  the  underlying 
mortgages.  The  fact  is  undisputed  that  $50,500  was  advanced  by  the 
defendants  for  these  purposes.  A  mortgage  for  $50,000  was  made 
for  the  purpose  of  providing  money. to.  make  these  payments.  This 
mortgage  was  to  secure  the  payment  of  participating  certificates,  of 
which  it  appears  that  $25,500  was  actually  issued.  This  mortgage  was 
executed  and  the  moneys  advanced  by  the  defendants  prior  to  the 
time  the  cause  of  action  accrued  which  finally  merged  in  the  judg- 
ment now  held  by  the  plaintiff.  The  fact  that  the  participating  certifi- 
cates were  not  actually  issued  for  the  other  $25,000  advanced  I  do  not 
consider  important.  The  $25,000  was  actually  advanced,  and  the  fact 
is  not  disputed.  The  mortgage  was  given  to  secure  the  repayment  of 
these  advances,  and,  in  determining  whether  the  defendants  have  a 
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lien  prior  to  the  plaintiff's,  their  claim  should  be  considered  as  though 
the  participating  certificates  had  actually  been  issued.  Where  there 
is  an  agreement  to  give  a  lien,  but  the  instrument  evidencing  it  is  never 
executed,  equity  will  enforce  the  agreement  and  establish  the  lien, 
because  it  regards  as  done  that  which  ought  to  be  done,  Sprj^e  v. 
Cochran,  144  N.  Y.  104,  38  N.  E.  1000;  National  Bank  of  Deposit 
v.  Rogers,  166  N.  Y.  380,  59  N.  Z.  922.  The  money  was  advanced 
upon  the  theory  and  under  the  belief  that  participating  certificates 
would  be  delivered  representing  them,  and  such  certificates  were  se- 
cured by  the  mortgage  already  executed.  The  interest  and  taxes  were 
liens  upon  the  property,  and  when  paid  by  defendants  they  became 
subrogated  to  the  rights  of  the  owners  of  the  claims  thus  discharged. 
Pease  v.  Egan,  131  N.  Y.  262,  30  N.  E.  102;  Arnold  v.  Green,  116 
N.  Y.  566,  23  N.  E.  1 ;  Cans  v.  Thieme,  93  N.  Y.  225. 

•There  is  nothing  in  the  record  to  indicate  and  the  court  has  not 
found,  that  the  defendants,  in  the  formation  of  the  corporation  and  its 
subsequent  management,  including  the  distribution  of  the  fund  refer- 
red to,  acted  in  bad  faith,  or  for  the  purpose  of  escaping  liability  to  the 
plaintiff  or  any  one  else.  The  amount  of  the  bonds,  together  with  the 
interest  thereon,  and  the  amount  advanced  for  the  payment  of  taxes 
and  interest  on  the  underlying  mortgages,  exceeded  the  amount  dis- 
tributed among  the  defendants.  If  the  defendants  had  a  prior  lien  on 
this  fund,  as  I  think  they  did,  then,  had  there  been  a  formal  dissolution, 
plaintiff  would  not  have  received  anything.  He  could  not,  therefore, 
have  been  injured  by  the  fact  that  a  formal  dissolution  of  the  corpora- 
tion was  not  had. 

[8]  Finally,  it  is  said  defendants  paid  nothing  for  their  stock.  But 
this  action  is  not  brought  against  them  to  recover  for  unpaid  subscrip- 
tions. It  is  an  action  to  recover  from  defendants  as  directors  on  the 
ground  that  they  have  wrongfully  and  unlawfully  distributed  the  as- 
sets of  the  corporation.  This  is  the  theory  of  the  complaint,  and  it  is 
the  theory  upon  which  the  action  was  tried  and  decided.  If  they  are 
still  liable  for  unpaid  subscriptions  to  the  capital  stock,  that  liability 
can  be  enforced  in  a  proper  action  brought  for  that  purpose. 

For  the  foregoing  reasons,  I  am  of  the  opinion  the  judgment  appeal- 
ed from  should  be  reversed,  and  the  complaint  dismissed,  with  costs 
to  the  appellant;  the  order,  findings,  and  judgment  to  be  entered  to  be 
settled  on  notice. 

INGRAHAM,  P.  J.,  and  LAUGHLIN  and  DOWLING,  JJ.,  concur. 

HOTCHKISS,  J.  I  concur  with  my  Brother  McLAUGHUN  on 
all  points  save  one.  The  appellant,  Oppenheimer,  and  his  associates, 
were  promoters  of  the  corporation.  When  the  corporation  took  over 
the  real  estate  which  it  was  organized  to  buy,  Grannis,  the  broker  for 
the  vendor,  under  a  secret  arrangement  with  Oppenheimer  and  Mc- 
Creery,  another  of  the  promoters,  consummated  through  dummies  and 
with  the  indirection  customary  in  transactions  of  that  nature,  divided 
his  commission  of  $6,250  into  three  parts,  one  of  which  he  paid  to  Op- 
penheimer and  one  to  McCreery.  It  is  elementary  law  that  for  secret 
profits  promoters  are  liable  to  account  to  the  future  corporation  or  to  its 
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representative  in  insolvent  proceedings.  10  Cyc.  274,  and  cases  cited. 
Tlie  fact  that  the  corporation  was  not  itself  entitled  to  any  part  of  the 
conunission — that  it  belonged  to  Grannis — ^I  do  not  regard  as  control- 
ling. The  profit  was  made  in  a  transaction  of  the  company,  and  was 
brought  about  by  or  through  the  payment  of  its  moneys.  Boston  Deep 
Sea  Fishing  &  Ice  Co.  v.  AnseU  (1888)  Law  Rep.  39  Ch.  Div.  339,  354. 
363,  364.  The  claim  of  the  corporation  against  Oppenheimer  and  his 
associates  was  an  asset  of  the  corporation  in  their  hands,  which  they 
were  not  entitled  to  retain.  McClure  v.  Law,  161  N,  Y.  78,  55  N.  E. 
388,  76  Am.  St.  Rep.  262.  It  is  true  that  the  complaint  in  this  case 
makes  no  mention  of  the  Grannis  transaction  and  specifically  demands 
no  relief  in  that  regard ;  but  a  recovery  on  its  account  is  in  my  opinion 
germane  to  the  complaint  as  drawn,  and  properly  covered  by  the 
prayer: for  general  relief. 

Moreover,  the  facts  are  found  by  the  court  below  (folio  75).  To  the 
extent  of  his  proportionate  interest  in  this  item,  I  think  the  plaintiff 
may  recover. 


HOEWITZ  ▼.  NOBTH  BRITISH  &  MBRCANTILB  INS.  CO.  OF  LONDON  & 
EDINBUKQH.     (No.  6394.) 

(Sapi«me  Gourt,  Appellate  Dlvlsloii,  Ftret  Department    December  4,  1914.) 

iRsuBANcx  (1 644») — AcTioKS  ON  POLICIES — Pmadihg — Bnj;.  OF  Pabtiouiabs 
•—Bight  to. 

In  an  action  on  a  fire  policy,  plaintiff  cannot  complain  of  an  order  re- 
quiring service  of  a  bill  of  partlccaars  Bpectfying  the  items  of  property 
dalmed  to  bave  been  destroyed,  the  time  and  place  of  purchase,  and  the 
price  paid,  together  with  the  yalue  at  the  time  of  the  fire. 

[Ed.  Note. — For  other  cases,  see  Insurance,  Cent  Dig.  S  1625;  Dec  Dig. 
Dig.  i  644.*] 

Appeal  from  Special  Term,  New  York  County.  . 

Action  by  Charles  Horwitz  against  the  North  British  &  Mercantile 
Insurance  Company  of  London  &  Edinburgh.  From  an  order  grant- 
ing a  motion  for  a  bill  of  particulars,  plaintiff  appeals.  Order  modi- 
fied and  affirmed. 

See,  also,  149  N.  Y.  Supp.  1088. 

Argued  before  INGRAHAM,  P.  J.,  and  McLAUGHLIN,  LAUGH- 
LIN,  CLARKE,  and  SCOTT,  JJ. 

Otto  C.  Sommerich,  of  New  York  City,  for  appellant. 
C.  A.  Levy,  of  New  York  City,  for  respondent 

McLAUGHLIN,  J.  Action  upon  a  policy  of  fire  insurance  to  re- 
cover the  value  of  merchandise  alleged  to  have  been  destroyed.  After 
issue  had  been  joined,  upon  defendant's  motion,  the  plaintiff  was  or- 
dered to  serve  a  bill  of  particulars.  He  appeals  from  so  much  of  the 
order  as  requires  him  to  state  the  items  of  property  claimed  to  have 
been  destroyed,  the  time  when  and  place  where  purchased,  the  price 
paid  therefor,  and  the  value  of  the  same  at  the  time  of  the  fire. 

*For  other  cum  see  same  topic  ft  i  nvmbeb  In  Dec.  &  Am.  Digs.  1907  to  date,  A  Rep'r  Indexes 
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It  is  no  hardship  upon  the  plaintiff  to  require  him  to  give  the  de- 
fendant the  information  asked,  if  he  can  do  so.  If  he  cannot  give  him 
all  the  information,  then  he  should  give  as  much  as  he  can,  and  state 
why  he  cannot  give  the  remainder. 

The  order  appealed  from,  therefore,  is  modified,  by  requiring  the 
plaintiff  to  give  the  defendant  the  information,  or  so  much  of  it  as 
he  can,  as  above  indicated,  and,  if  he  cannot  give  all  of  it,  then  give 
the  reason  why  he  cannot  do  so.  As  thus  modified,  the  order  is  af- 
firmed, without  costs  to  either  party.    All  concur. 


(1C4  App.  Div.  689) 

KING  y.  BROADHUBST.     (No.  6128.) 

(Supreme  Court,  Appellate  Division,  First  Department    December  4,  1014.) 

1.  CoHTBAOTS   (I  237*) — ^Actions — Pebfobiiaitck — Recovkby. 

Defendant,  a  playwright,  delivered  to  plaintiff,  an  actor,  a  new  play, 
agreeing  that.  If  be  Induced  a  manager  to  produce  It,  plaintUF  should 
have  the  leading  part  Plaintiff  interested  a  manager  in  the  play,  but 
the  manager  objected  to  plaintiff  taking  the  leading  role.  Defendant  re- 
quested plaintiff  to  waive  his  rights,  which  plaintiff  refused  to  do  until 
defendant  OKrced  to  do  what  was  right  in  the  matter.  Held,  that  plain- 
tiff, having  discharged  his  part  of  the  contract  could  recover  the  reasona- 
ble value  of  his  services  in  interesting  the  manager,  who  thereupon  took 
the  play ;  the  waiver  of  his  rights  being  a  sufficient  consideration  to  sup- 
IK>rt  defendant's  promise  to  pay  for  services  already  performed. 

[Ed.  Note.— For  other  cases,  see  Contracts,  Cent  Dig.  {{  1119-1122; 
Dec.  Dig.  S  237.*] 

2.  GONTBACTS    (I   303*) — PeRFOBMANCK — SUFFICIENOT. 

As  defendant  requested  plaintiff  to  allow  him  to  conclude  the  negotia- 
tions, he  cannot  defeat  plaintiff's  recovery  on  the  ground  that  plaintiff 
did  not  conclude  them. 

[Ed.  Note. — ^For  other  eases,  see  Contracts,  Cent  Dig.  {{  1398,  1899, 
1400,  1463,  1464,  1467-1475;   Dec.  Dig.  $  305.*] 

Appeal  from  Trial  Term,  New  York  County. 

Action  by  William  Harcourt  King  against  George  H.  Broadhurst. 
From  a  judgment  dismissing  the  complaint,  plaintiff  appeals.  Re- 
versed and  remanded. 

Argued  before  INGRAHAM,  P.  J.,  and  McLAUGHLIN,  LAUGH- 
LIN,  CLARKE,  and  SCOTT,  JJ. 

John  H.  Hazelton,  of  New  York  City,  for  appellant. 
Nathan  Vidaver,  of  New  York  City,  for  respondent 

LAUGHLIN,  J.  At  the  close  of  the  evidence  offered  by  the  plain- 
tiff with  respect  to  the  contract  upon  which  he  predicates  his  action, 
but  before  tiie  close  of  his  evidence  relating  to  damages,  the  court 
dismissed  the  complaint,  and  announced  that  the  ground  upon  which 
it  was  dismissed  was  that  the  plaintiff  had  failed  to  show  an  enforce- 
able contract.  Before  the  complaint  was  dismissed  the  plaintiff  pre- 
sented some  evidence  tending  to  show  a  basis  for  the  award  of  dam- 
ages, provided  he  established  a  contract  liability,  and  from  the  rulings 
of  the  court  with  respect  to  the  evidence  bearing  on  the  question  of 

•For  other  cases  see  sstne  topic  £  J  NtTMBEB  1q  Dec.  A  Am.  Digs.  1907  to  date,  ft  Rep'r  Inde^cii 
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damages  it  is  evident  that  the  court  considered  that  plaintiff  had  es- 
tablished a  prima  facie  case  for  the  jury  on  the  question  of  damages, 
and,  if  not,  that  he  could  have  sufficiently  supplemented  the  evidence 
on  that  point,  if  it  would  have  been  of  any  avail  to  him.  The  only 
question,  therefore,  presented  by  the  appeal,  is  whether  the^^plaintiff 
proved  a  contract  sufficiently  definite  to  entitle  him  to  recover. 

The  plaintiff  and  the  defendant,  who  had  been  acquainted  for  a 
number  of  years,  had  an  interview  at  the  Lambs'  Club  in  the  city  of 
New  York  about  the  middle  of  September,  1906,  and  upon  that  in- 
terview and  a  subsequent  conversation  between  them  over  the  tele- 
phone this  action  principally  depends.  The  plaintiff  had  been  an  actor 
for  22  years,  and  had  successfully  played  in  many  important  roles; 
and  the  defendant  had  long  been  a  playwright,  and  several  of  his  pro- 
ductions had  met  with  success.  The  testimony  of  the  plaintiff  stands 
uncontroverted,  and  must  be  accepted  on  this  review.  He  says :  That 
the  defendant  came  to  him  on  the  occasion  in  question  and  related  an 
interesting  story,  which  pleased  him  and  he  advised  that  it  be  dram- 
atized. That  defendant  said  that  it  had  been  dramatized.  That  he  then 
said  he  would  like  to  read  it,  and  would  "like  to  get  hold  of  it.  I 
think  I  could  place  it  for  you,"  That  defendant  asked  him  why  he 
thought  so,  and  he  replied :  "I  have  no  doubt  of  it,  by  reason  of  the 
knowledge  I  have  of  certain  managers'  requirements,  and  I  should  be 
very  glad  to  take  it  up  and  see  if  I  could  not  locate  it  for  you."  That 
defendant  asked :  "Have  you  ever  done  anything  of  this  sort  ?"  "To 
which  he  replied :  "Yes ;  I  have  just  recently  placed  a  play  for  pro- 
duction at  the  Madison  Square  Theater."  'That  after  further  nego- 
tiations at  the  same  interview,  defendant  gave  him  a  letter  to  a  rep- 
resentative of  a  theatrical  manager,  who  had  the  manuscript  to  read, 
directing  that  the  manuscript  be  delivered  to  him,  and  pkiintiff  ex- 
pressed confidence  in  his  ability  to  place  the  play  with  one  of  several 
managers  of  Broadway  theaters,  and  the  defendant  agreed  that  if 
he  was  able  to  place  the  play  he  should  have  the  leading  part,  for 
which  the  defendant  considered  that  he  was  well  qualified.  That 
plaintiff  thereupon  obtained  the  manuscript  and  presented  it  to  one 
Grismer,  who  was  associated  with  W.  A.  Brady  in  the  production  of 
various  plays,  and  induced  Grismer  to  read  it  and  to  agree  that,  if 
Brady  approved  of  it,  he  would  join  Brady  in  taking  and  presenting 
the  play  with  the  plaintiff  in  the  leading  role,  and  gave  him  a  letter 
to  Brady,  in  substance  to  that  effect.  That  he  called  upon  Brady  and 
presented  Grismer's  letter  and  the  manuscript  of  the  play,  and  per- 
suaded Brady,  for  whom  he  had  acted  and  for  whom  he  had  read 
and  criticized  plays,  to  read  the  manuscript.  That  Brady  liked  the 
play,  but  expressed  the  opinion  that  plaintiff  was  too  old  for  the  lead- 
ing part.  'That  plaintiff  thereupon  informed  Brady  that  he  had  the 
placing  of  the  play  with  a  manager  who  would  accept  him  in  the  lead- 
ing role,  and  manifested  an  intention  of  endeavoring  to  place  the  play 
with  another  manager,  whereupon  Brady  suggested  that  he  would 
like  an  interview  with  the  defendant,  and  at  Brady's  suggestion  he 
sent  the  defendant  to  have  an  interview  with  Brady,  and  it  was  agreed 
that  defendant,  after  such  interview,  would  telephone  plaintiff.    That 
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after  the  interview  with  Brady  the  defendant  called  plaintiff  on  the 
telephone  and  stated,  in  substance,  that  Brady  was  anxious  to  pre- 
sent the  play,  but  desired  a  younger  man  in  the  leading  part,  and 
that  he  was  unable  to  persuade  Brady  to  accept  the  plaintiff  therein, 
whereupon  plaintiff  replied :  "That  leaves  no  option,  George.  I  hate 
to  lose  so  much  time,  but  I  will  go  down  and  get  the  manuscript,  and 
I  will  give  it  into  another  manager's  hands  to-night  or  to-morrow 
morning."  That  defendant  then  said:  "Hold  on,  Billy;  I  can't  see 
that.  This  is  a  great  chance  for  me,  and  I  cannot  afford  to  let  it  slip." 
To  which  he  replied:  "I  see  that,  too,  George;  but  there  are  other 
men."  That  defendant  then  said :  "I  can't  afford  to  let  it  slip."  And 
he  replied :  "George,  you  won't  let  it  slip.  Mr.  Brady  is  the  ipan  I 
have  taken  it  to,  but  he  is  not  the  only  manager.  I  can  go  to  some  one 
else  right  away,  and  I  will."  To  which  defendant  answered :  "Hold 
on,  Billy;  you  do  not  want  to  stand  in  the  way  of  my  production?" 
And  he  replied :  "No ;  I  shan't  stand  in  the  way  of  your  production, 
George.  I  told  you  I  will  go  to  another  manager."  Whereupon  de- 
fendant said :  "Now,  let  us  look  at  this  as  a  matter  of  business.  Won't 
you  stand  aside  and  let  me  close  this  matter  up  to-night  or  to-morrow, 
if  I  can,  and  I  will  see  you  at  the  club,  and  I  will  fix  the  thing  right 
with  you?"  To  which  he  answered:  "George,  I  can't  see  standing 
aside  and  giving  up  this  magnificent  opportunity.  These  parts  are  not 
written  every  day  or  every  year,  and  I  have  not  played  this  season.  I 
haven't  any  contract  for  this  season,  and  this  means  a  big  chance  for 
me,  and  fair  is  fair."  That  defendant  replied:  "Billy,  fair  is  fair; 
but  consider  my  position  in  the  matter,  and  let  me  handle  this  in  a 
businesslike  way.  Now  you  know  me,  Billy,  and  you  know  I  will  see 
you  at  the  club,  and  I  will  do  what  is  right."  That  he  then  said : 
"George,  let  me  think  this  over  a  minute,  I  can't  make  up  my  mind 
in  a  minute."  And  defendant  answered :  "It  is  a  matter  of  business. 
Now,  look  at  it  in  that  way,  and  let  me  go  ahead,  and  I  think  I  can 
close  the  matter  up  to-night  or  to-morrow  morning,  and  I  will  meet 
you  at  the  club,  and  we  will  fix  things  right."  And  he  replied :  "If 
you  feel  that  way  about  it,  George,  I  suppose  you  want  me  to  stand 
aside  and  let  you  go  ahead?  All  right,  and  I  will  meet  you  at  the 
club."  Thereupon  the  defendant  negotiated  a  contract  with  Brady 
for  the  production  of  the  play  on  a  basis  of  royalties  to  him  as  author. 
The  negotiations  were  reduced  to  writing  under  date  of  September 
26,  1906,  and  the  play  was  subsequently  presented  by  Brady  under  that 
agreement,  and  the  defendant  has  received  royalties  thereunder  ag- 
gregating $138,879.22.  The  contract  for  the  presentation  of  the  play 
remained  in  force  and  the  play  was  still  in  demand  when  this  action 
was  brought. 

The  evidence  further  shows  that  the  plaintiff  met  the  defendant  at 
the  club  about  two  days  after  the  conversation  over  the  telephone,  and 
there  and  elsewhere  several  times  thereafter,  and  endeavored  to  open 
a  discussion  concerning  the  defendant's  liability  to  him  in  the  premises, 
but  that  the  defendant  always  avoided  it ;  that  after  the  holidays  plain- 
tiff went  on  a  theatrical  tour,  and  did  not  return  to  New  York  until  the 
summer  of  1908,  and  that  he  called  at  the  defendant's  office  in  Septem- 
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ber  of  that'  year,  but,  not  being  able  to  find  him,  wrote  him  on  the  18th 
of  the  same  month,  stating  that  he  had  been  expecting  to  hear  from  him 
with  reference  to  this  matter,  and  that  he  considered  that  he  "was  as 
much  entitled  to  the  fees  for  placing  the  play  as  any  other  agent  acting 
in  the  case  would  have  been."  Three  days  later  the  defendant  replied 
to  the  letter,  deayiag  that  pkintiff  acted  as  his  agent,  and  asserting  that 
he  knew  all  the  managers,  and  that  it  was  unnecessary  for  him  to  em- 
ploy an  agent,  and  that  he  only  permitted  the  plaintiff  as  a  favor  to  take 
the  manuscript  to  aid  plaintiff  in  obtaining  the  leading  role.  There  is, 
however,  nothing  in  the  evidence  as  the  case  is  now  presented  to  sus- 
tain any  of  these  assertions.  The  plaintiff  again  wrote  the  defendant 
on  October  1,  1907,  setting  forth  more  fully  his  claim,  and  suggesting 
that  the  defendant  consent  to  have  the  matter  arbitrated.  Grismer  ■ 
corroborated  the  plaintiff  with  respect  to  their  interview,,  and  other  evi- 
dence was  offered  tending  to  show  that  the  customary  brokerage  fee 
for  placing  a  play,  and  collecting  royalties,  and  looking  after  the  inter- 
ests of  the  author,  was  10  per  cent,  of  the  royalties  collected ;  but  often 
the  amount  of  the  commission  was  fixed  at  a  different  rate  by  special 
agreement. 

[1,  2]  The  original  agreement,  as  ^own  by  the  testimony  of  plain- 
tiff, did  not  contemplate  the  payment  of  any  commissions  by  defendant 
for  the  services  to  be  rendered  by  plaintiff  in  placing  the  pUy ;  but  the 
plaintiff  was,  nevertheless,  to  be  compensated  for  his  services,  by  being 
employed  to  perform  the  leading  part  in  the  play.  If,  after  the  plain- 
tiff had  devoted  time  and  energy  in  an  endeavor  to  place  the  play  ac- 
cording to  the  original  agreement,  the  defendant  had,  without  bis  con- 
sent, refused  to  be  bound  by  the  original  agreement,  and  had  placed  the 
play  in  disregard  thereof,  there  can  be  no  doubt  but  that  the  plaintiff 
would  have  had  a  cause  of  action  against  him,  if  not  for  the  value  of 
the  contract  to  perform,  the  leading  part  on  account  of  inability  to  show 
that  he  could  have  so  placed  the  play,  then  at  least  to  recover  on  a 
quantum  meruit  for  the  services  rendered.  The  {daintiff  had  the  right 
which  he  asserted,  under  the  original  agreement,  to;  place  the  play  with 
a  manager  who  would  accept  him  in  the  title  role ;  and  unless  he  waiv- 
ed that  right,  or  the  def  encknt  violated  the  contract,  the  play  could  not 
have  been  placed  with  Brady  without  an  agreement  by  him  to  accept 
plaintiff  in  the  leading  part.  Brady  was  a  prominent  and  successful 
theatrical  manager,  and  he  liked  the  play  and  was  desirous  of  present- 
ing it ;  but  he  would  not  present  it  with  the  plaintiff  in  the  title  role, 
and  thereupon  the  defendant,  being  anxious  to  have  his  play  produced 
by  Brady,  persuaded  the  plaintiff  to  waive  his  right  to  take  the  leading 
part,  not  as  a  favor,  but  on  the  express  representation,  repeated,  that  it 
was  a  matter  of  business,  and  that  he  would  see  the  plaintiff,  and  "fix 
the  thing  right,"  and  "do  what  is  right."  The  waiver  of  plaintiff's  right 
to  place  the  play  with  a  manager  who  would  accept  him  as  an  actor  in 
the  role  he  desired  was  a  sufficient  consideration  for  a  promise  on  the 
part  of  the  defendjuit  to  pay  him  for  the  services  rendered  in  placing 
the  play  with  Brady. 

The  contention  on  the  part  of  the  learned  counsel  for  the  respondent 
is  that  the  defendant's  promise  was  too  indefinite  to  be  enforced,  and 
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he  cites  United  Press  Co.  v.  New  York  Press,  164  N.  Y.  406,  58 
l^T.  E.  527,  53  L.  R.  A.  288,  in  support  of  his  contention.  That  case,  as 
I  view  it,  is  not  in  point  The  coart  was  there  deciding  with  respect 
to  the  enforceability  of  an  executory  contract,  and  pointed  out  the 
distinction  between  that  and  an  executed  contract.  Here  the  contract 
had  been  fully  performed  by  the  plaintiff  in  so  far  as  it  concerned  the 
defendant,  and  so  far  as  the  defendant  desired  that  it  should  be  per- 
formed by  the  plaintiff.  It  is  idle  to  speculate  with  respect  to  whether 
or  not  the  defendant  might  have,  personally  or  otherwise,  interested 
Brady  in  presenting  this  play  without  the  assistance  of  the  plaintiff, 
and  the  fact  that  plaintiff  had  never  placed  a  play  for  commission  be- 
fore, as  appears  by  the  evidence,  is  not  material.  Brady  had  never 
heard  of  the  play  until  it  was  presented  to  him  by  the  plaintiff,  and 
there  can  be  no  doubt,  on  the  testimony  of  the  plaintiff  and  Grismer, 
that  the  contract  was  secured  through  the  energetic  manner  in  which 
the  plaintiff  presented  the  matter  to  Grismer  and  Brady. 

What,  in  the  circumstances  of  this  case,  is  the  fair  construction  of 
the  promises  which  the  defendant  made  to  the  plaintiff  to  induce  him 
to  waive  his  right  to  take  the  manuscript  to  other  managers,  with  a 
view  to  placing  .the  play  according  to  their  original  agreement  ?  That 
is  the  question  presented  for  decision.  It  is  manifest  that,  when  those 
promises  were  made,  they  were  made  on  the  understanding  on  the  part 
of  both  parties  that  the  plaintiff  was  not  to  be  employed  by  Brady. 
That  being  so,  and  no  other  employment  having  been  under  consid- 
eration, and  the  services  haying  been  of  a  character  for  the  perform- 
ance of  which  brokers  are  frequently  employed,  and  the  defendant  hav- 
ing elected  to  accept  them  and  to  adjust  the  matter  with  plaintiff  by 
fixing  things  right,  or  doing  what  was  right,  it  is  a  reasonable  infer- 
ence, I  thiiJc,  that  the  defendant  intended,  and  the  plaintiff  understood, 
that  fair  and  reasonable  compensation  was  to  be  made  for  services  ren- 
dered. The  rule  appears  to  be  well  settled  that  where  services  are  ren- 
dered under  an  express  agreement  regulating  the  compensation  there- 
for, which  is  void,  a  recovery  may  be  had  on  a  quantum  meruit.  Gal- 
vin  V.  Prentice,  45  N.  Y.-  162,  6  Am.  Rep.  58;  Price  v.  Press  Pub. 
Co.,  117  App.  Div.  854,  103  N..Y.  Supp.  296.  See,  also,  Thacher  v. 
N.  Y.  W.  &  B.  R.  R.  Co.,  76  Misc.  Rep.  60,  136  N.  Y.  Supp.  342. 
And  it  has  also  been  held  that  where  one  not  a  real  estate  broker  as- 
sists in  the  negotiations  for  the  purchase  of  lands  by  another  on  a 
parol  agreement  that  he  is  to  be  compensated  for  his  services  by  a 
lease  of  the  lands,  which  is  void  for  not  being  in  writing,  and  there  was 
no  agreement  that  he  was  to  be  compensated  for  his  services  otherwise 
than  by  the  lease,  he  is  entitled  to  recover  the  reasonable  value  of  his 
services,  which  is  not  to  be  determined  by  the  value  of  the  lease,  since 
the  agreement  therefor  was  void.  Erben  v.  Lorillard,  19  N.  Y.  299; 
s.  c,  second  appeal,  *41  N.  Y.  567. 

Of  course,  the  theory  of  those  cases  is  that  the  parties  are  presumed 
to  have  known  the  law,  and  that  their  position  is  the  same,  in  legal 
effect,  as  if  the  services  had  been  rendered  at  the  request  of  the  de- 
fendant, but  without  an  express  agreement  with  respect  to  the  com- 
pensation; but  that  does  not  render  the  principle  inapplicable  to  the 
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case  at  bar,  for  here  by  the  new  agreement  the  defendant  accepted  the 
services  as  rendered,  which  had  been  rendered  at  his  request,  but 
without  any  express  agreement  that  he  was  to  compensate  the  plaintiff 
therefor.  The  opinion  delivered  in  the  Court  of  Appeals  on  the  sec- 
ond appeal  of  Erben  v.  Lorillard,  supra,  does  not  appear  to  have  been 
concurred  in  by  the  majority  of  the  court,  but  there  was  no  dissent 
therefrom,  and  although  the  views  therein  expressed  were  not  deemed 
by  the  majority  of  the  court  essential  to  a  decision  of  the  appeal,  they 
impressed  me  as  well  considered  and  sound.  If  the  plaintiff  had  been 
employed  as  a  broker,  the  defendant  could  not  have  escaped  liability 
on  the  theory  that  the  plaintiff  did  not  actually  negotiate  the  terms  of 
the  contract,  inasmuch  as  his  failure  to  secure  it  was  owing  to  the  fact 
that  the  defendant  took  charge  of  the  negotiations  and  relieved  him 
from  further  performance.    Martin  v.  Silliman,  S3  N.  Y.  615. 

I  am  of  opinion,  therefore,  that  the  judgment  should  be  reversed, 
and  a  new  trial  granted,  with  costs  to  appellant  to  abide  the  event 

McLaughlin,  CLARKE,  and  SCOTT,  JJ.,  concur. 

INGRAHAM,  P.  J.  I  concur  in  the  reversal  of  this  judgment,  as 
I  think  the  plaintiff  had  established  a  cause  of  action  which  would  en- 
title him  to  recover  for  the  reasonable  value  of  the  services  rendered 
by  him  in  presenting  the  play  to  Brady,  who  afterwards  made  the  con- 
tract with  the  defendant  and  produced  the  play.  Under  the  original 
agreement,  plaintiff  was  to'  have  as  compensation  for  the  services  that 
he  rendered  the  right  to  appear  as  the  actor  taking  the  part  of  the 
principal  character  in  the  play.  Plaintiff,  however,  never  produced  a 
manager  who  would  consent  to  the  condition  of  the  plaintiff  acting  the 
principal  part,  and  therefore  he  did  not  perform  his  part  of  the  con- 
tract. The  objection  to  the  plaintiff  performing  in  the  play  was  made 
by  the  manager  to  whom  the  play  was  presented,  and  the  evidence  is 
uncontradicted  that  the  defendant  did  all  he  could  to  induce  the  man- 
ager to  accept  the  play  upon  the  conditions  upon  which  it  was  first 
presented  to  him.  At  the  subsequent  interview,  however,  at  which  the 
plaintiff  was  induced  to  surrender  his  right  to  take  part  in  the  pro- 
duction of  the  play,  the  defendant  promised  that,  if  plaintiff  would 
"let  me  handle  this  in  a  businesslike  way,"  he  would  see  the  plaintiff 
at  the  club  and  would  do  what  was  right;  that,  if  the  plaintiff  would 
allow  the  defendant  to  go  ahead  and  close  up  the  matter  that  night  or 
the  next  morning,  the  defendant  would  meet  him  at  the  club  and  they 
would  "fix  things  right,"  and  that  proposition  was  accepted  by  the 
plaintiff.  And  after  that  conversation  the  defendant  made  a  contract 
with  Brady  under  which  the  play  was  produced. 

There  was  no  question  of  a  broker,  nor  were  the  services  rendered 
those  rendered  by  brokers  in  procuring  a  manager  for  a  playwriglit ; 
and  I  do  not  think  the  compensation  that  such  brokers  are  entitled  to 
under  the  custom  in  New  York  is  competent  evidence  to  determine 
the  plaintiff's  services.  Nor  do  I  think  the  amount  received  by  the 
defendant  as  royalties  from  the  play  is  competent  evidence.  What  the 
plaintiff  was  entitled  to  was  to  have  the  play  produced  with  himself 


Digitized  by 


Google 


382  150  NBW  TOBK  SUFPLBMBNT  (Sup.  Ct. 

playing  the  principal  part.  To  that  condition  the  manager  to  whom 
he  submitted  the  play  refused  to  comply,  and  then  the  defendant  prom- 
ised that  he  would  do  what  was  right,  and  wotild  fix  things  right  if 
plaintiff  released  him  from  the  arrangement  that  they  had  made,  and 
to  that  the  plaintiff  agreed.  I  think  the  value  of  those  services  must 
be  determined  from  the  conditions  that  existed  at  the  time  the  promise 
was  made.  Of  course,  it  would  be  impossible  to  prove  what  benefit 
the  plaintiff  would  have  derived  from  the  opportunity  to  play  the  prin- 
cipal part,  and  it  is  difficult  to  suggest  any  measure  of  damages  which 
would  be  the  reasonable  value  of  the  services  rendered  by  the  plain- 
tiff for  the  defendant  up  to  the  time  of  this  substituted  agreement.  But 
the  subsequent  success  of  the  play,  or  the  royalties  received,  had  no 
relation  to  the  value  of  those  services.  The  amount  that  the  plaintiff 
is  entitled  to  receive  must  be  determined  by  the  jury  from  the  circum- 
stances existing  at  the  time  the  agreement  was  made  for  fixing  the  com- 
pensation for  the  services  that  had  been  rendered  by  the  submission  of 
the  play  to  Brady  and  the  resulting  introduction  of  the  defendant  to 
Brady  which  resulted  in  the  production  of  the  play.  Whatever  plain- 
tiff was  entitled  to  recover  he  was  entitled  to  recover  the  day  after 
Brady  made  the  contract  with  the  defendant,  and  it  is  the  value  of 
the  services  then  rendered,  irrespective  of  the  success  or  failure  of 
the  play,  for  which  the  plaintiff  is  entitled  to  recover. 


(87  Misc.  Rep.  120)  .  • 

In  re  MONTAGUE  STBEET  IN  BOROOGH  OF  BROOKLYN  IN  CITY  OF 

NEW  YORK. 

(Supreme  Ck>urt,  Special  Term,  Kings  Gonnty.    October,  1914.) 

1.  Eminent  Domain  (J  198*) — Stbektb — ^Taking  of  Pbopbbtt — Objection— 

Pboceduke. 

Where  an  application  is  made  by  a  city  for  an  order  appointing  com- 
missioners of  estimate  and  assessment  for  the  opening  of  a  street,  object- 
ing property  owners  are  entitled  to  be  heard  and  to  have  their  liability 
determined  prior  to  the  appointment  of  commissioners. 

[Ed.  Note. — For  other  cases,  see  Eminent  Domain,  Cent  Dig.  Si  625, 
626,  528,  535-630;  Dea  Dig.  S  198.*] 

2.  BjaNEN-T  Domain  (8  1(56*) — Stheeis — ^Taking  of  Pbopbbtt — ''Stbeht  Pub« 

POSE" — "Municipal  Ptjbposk" — "BusiNsas  Bnterfbibb." 
The  building  of  a  subway  by  a  city  la  a  "business  enterprlae"  and  a 

'Municipal  purpose,"  and  not  a  "street  purpose,"  such  as  will  authoriee 

the  city  to  acquire  title  under  the  guise  of  a  street  opening  proceeding. 
[Ed.  Note.— For  other  cases,  see  Eminent  Domain,  Cent  Dig.  i%  448-450, 

456 ;   Dec.  Dig.  t  168.« 
For  other  definitions,  see  Words  and  Phrases,  First  and  Second  Series, 

Municipal  Purposes.] 
8.  OoNSirruTioNAi,  Law   (S  290*)^Duk  I^ogkbs— Sraxurs— AoqoiamoH  oi 

An  application  by  the  dty  of  New  York  for  the  appointment  of  com- 
missioners of  estimate  and  assessment  for  the  legal  oi)enlng  of  a  street, 
involring  the  acquisition  of  title  In  fee  to  land  for  subway  purposes,  pur- 
suant to  a  resolution  of  the  board  of  estimate  and  apportionment  adopted 
under  Greater  Now  York  Charter  (Laws  1901,  c.  466)  {  970,  wUl  be  de- 

*For  other  cum  ■••  nma  topic  *  i  tmwamu  la  Dm.  ft  Am.  Diet.  1W7  to  data,  *  Kap'r  Indoxw 
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nled,  as  an  attempt  to  take  property  without  dne  process  of  law,  where  it 
appears  that  objecting  property  owners  would  not  be  benefited  by  the  im- 
provement 

[Kd.  Note. — For  other  cases,  see  Constitutional  Law,  Cent  Dig.  S§  871- 
8T5 ;  Dec.  Dig.  {  290.*] 

Application  by  the  City  of  New  York  for  an  order  appointing  com- 
missioners of  estimate  and  assessment  for  the  legal  opening  of  Mon- 
tague Street  in  the  Borough  of  Brooklyn,  City  of  New  York.  E>e- 
nied. 

Frank  L.  Polk,  Corp.  Counsel,  of  New  York  City  (Melville  J.  France, 
of  Brooklyn,  of  counsel),  for  applicant, 

Dykman,  Oeland  &  Kuhn,  of  Brooklyn  (Edgar  M.  Cullen,  of  Brook- 
lyn, of  counsel),  for  Brooklyn  Trust  Co.  and  others. 

Wingate  &  Cullen,  of  New  York  City,  for  People's  Trust  Co. 

Suffren,  Humphreys  &  Orr,  for  Brooklyn  Club. 

Dean,  Tracy  &  McBarron,  of  New  York  City,  for  Lawyers'  Title 
Insurance  &  Trust  Co. 

Lynn  C  Norris,  of  Brooklyn,  for  Title  Guarantee  &  Trust  Co. 

Blandy,  Mooney  &  Shipman,  of  New  York  City,  for  Catherine  S. 
Drier. 

Simeon  B.  Chittenden,  of  New  York  City,  for  Church  of  the  Pil- 
grims. 

Owens,  Gray  &  Tomlin,  of  Brooklyn,  for  Mechanics'  Bank  of 
Brooklyn. 

McKeen,  Brewster  &  Morgan,  of  New  York  City,  for  Franklin  Trust 
Co.  and  others. 

Francis  L.  Archer,  of  Brooklyn,  for  New  York  Title  Ins.  Co.  and 
others. 

ASPINALL,  J.  This  is  an  application  made  by  the  city  of  New 
York  for  an  order  appointing  commissioners  of  estimate  and  assess- 
ment for  the  legal  opening  of  Montague  street  for  street  purposes. 

The  board  of  estimate  and  apportionment  of  the  city  of  New  York 
adopted  a  resolution,  pursuant  to  the  provisions  of  section  970  of  the 
Greater  New  York  Charter,  as  amended,  deeming  it  for  the  public  in- 
terest that  the  title  to  the  lands  and  premises  required  for  the  opening 
and  extending  of  Montague  street,  at  a  width  of  50  feet,  from  Court 
street  to  a  point  275  feet  west  of  Hicks  street,  the  said  SO  feet  com- 
prising all  of  the  area  located  within  a  distance  of  25  feet  on  each  side 
of  the  center  line  of  the  street,  and  also  opening  and  extending  Mon- 
tague street  to  its  full  width,  as  laid  out  upon  the  map  of  the  city,  from 
a  line  275  feet  west  of  Hicks  street  to  the  United  States  bulkhead  line, 
in  the  borough  of  Brooklyn,  city  of  New  York,  should  be  acquired  by 
the  city  of  New  York ;  and  it  was  further  resolved,  that  the  title  to  be 
so  acquired  was  a  title  in  fee  to  such  premises. 

[1]  The  property  holders,  within  the  area  of  assessment,  object  to 
the  granting  of  this  application,  upon  the  ground  that  Montague  street 
is  already  an  open  street,  and  that  it  is  being  used  for  all  street  pur- 
poses, and  for  the  reason  that  the  city  in  this  proceeding  cannot  ob- 

*For  oUisr  casw  sae  lunA  topic  A  S  suubxb  Is  Dae  ft  Am.  Ugt.  1901  to  4«te,  ft  lUp'r  IndazM 
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tain  a  single  use  in  this  street,  for  strictly  street  purposes,  which  it 
does  not  already  possess  therein,  and  also  for  the  additional  reason 
that  no  benefit  will  accrue  to  them  by  the  granting  of  this  application, 
and  hence  that  this  proceeding  is  entirely  superfluous  and  unneces- 
sary. 

It  is  claimed  by  the  learned  corporation  counsel  that  the  objecting 
property  owners  are  not  properly  before  the  court  at  this  time.  I  am 
satisfied,  notwithstanding  section  981  of  the  Greater  New  York  Char- 
ter, that  now  is  the  accepted  time  for  the  property  owners  to  make 
known  their  objections,  if  any.  I  am  of  opinion  that  if  any  question 
is  raised  as  to  the  right  of  the  city  to  take  the  property,  under  this 
application  for  the  appointment  of  commissioners,  the  property  owners 
raising  the  question  have  the  right  to  be  heard  and  their  liability  de- 
termined prior  to  the  appointment  thereof. 

Where  a  preliminary  question  is  raised,  which  goes  to  the  substan- 
tials,  as  to  the  right  of  the  petitioner  to  maintain  these  proceedings,  I 
am  convinced  that  such  question  should  be  determined  before  the  as- 
sessment for  damages  is  entered  upon.  See  Matter  of  the  Mayor,  22 
App.  Div.  124,  47  N.  Y.  Supp.  965 ;  Matter  of  the  City  of  New  York 
(Neponsit  Avenue)  77  Misc.  Rep.  246,  135  N.  Y.  Supp.  708. 

It  appears  from  the  map  submitted  by  the  city  that  Montague  street, 
from  Court  street  to  275  feet  west  of  Hicks  street,  was  dedicated  to 
the  city  of  Brooklyn  for  street  purposes  many  years  ago,  and  that  said 
portion  of  the  street  was  taken  over  by  the  city  of  New  York  subse- 
quently to  consolidation;  that  the  portion  of  the  street  immediately 
adjacent  to  the  above  was  ceded  to  the  city  of  New  York  in  the  year 
1912;  and  that  the  title  to  the  remainder  of  the  said  street,  at  the  foot 
of  the  hill,  is  claimed  to  be  in  the  estate  of  Henry  E.  Pierrepont,  de- 
ceased. 

It  appears  from  the  evidence  taken  before  the  referee  that,  prior  to 
the  adoption  of  the  resolution  by  the  board  of  estimate,  as  aforesaid, 
considerable  negotiations  were  had  wherein  the  availability  of  Mon- 
tague street  for  subway  purposes  was  considered  by  the  city  officials, 
and  it  also  appears  that  a  contract  has  been  actually  awarded  for  the 
building  of  such  a  subway. 

The  objecting  property  owners  contend  that,  as  the  greater  portion 
of  Montague  street  is  and  has  been  open  for  a  long  period  of  time, 
during  all  of  which  time  it  has  been  used  for  all  purposes  consistent 
with  street  uses,  this  proceeding  is  entirely  unnecessary  as  to  the 
dedicated  and  ceded  portions  of  the  street,  and  that  the  city  cannot 
accjuire  any  more  interest  as  to  these  portions  of  the  said  street,  for 
strictly  street  purposes,  under  this  proceeding,  than  it  already  pos- 
sesses, and  hence  that  the  proceeding  is  unauthorized  and  void. 

The  city  has  had  absolute  control  of  the  said  street,  at  least  so  far  as 
the  said  portions  are  concerned,  for  many  years,  and  I  cannot  see  that 
it  will  be  placed  in  any  better  position,  so  far  as  the  use  of  the  said 
portions  for  street  purposes  is  concerned,  than  it  now  occupies,  should 
this  application  be  granted.  Certainly  no  street  opening  proceeding 
can  confer  upon  the  city  any  greater  interest  in  the  said  dedicated  and 
ceded  portions  of  the  street  for  strictly  street  purposes  than  it  now  en- 
joys.   To  my  mind  this  contention  is  absolutely  irrefutable. 


Digitized  by 


Google 


Sup.  Ct.)  IN   BB  MONTAOUE  STBBET,  BROOKLTN  385 

[2]  It  ilso  appears  from  the  evidence  that  the  learned  counsel  for 
the  objecting  property  owners  endeavored  to  ascertain  from  the  learn- 
ed corporation  counsel  what  uses  could  be  acquired  in  these  portions 
of  the  said  street  for  street  purposes,  through  this  proceedmg,  not 
already  enjoyed  by  the  city;  but  the  only  response  on  the  part  of  the 
corporation  counsel  was  that  the  city  needed  the  land  at  the  foot  of 
the  street  It  is  true  that  while,  ordinarily,  that  portion  of  the  said 
street  at  the  foot  thereof  would  be  properly  the  subject  of  a  street 
opening  proceeding,  in  order  to  acquire  title  to  the  fee  thereof  for 
street  purposes,  it  being  said  that  the  title  thereto  was  not  in  the  city, 
but  claimed  to  be  in  the  Pierrepont  estate,  nevertheless  the  evidence 
demonstrates  so  conclusively  that  the  city  desires  the  fee  of  the  street 
for  subway  and  other  purposes,  not  connected  with  strictly  street  uses, 
that  I  am  satisfied  that  tne  fee  to  that  portion  of  the  said  street  can- 
not, under  the  circumstances,  be  properly  acquired  in  this  proceeding, 
as  presented  to  the  court  upon  this  motion,  and  that  the  city  cannot, 
under  the  guise  of  a  street  opening  proceeding,  acquire  title  in  fee  to 
any  portion  of  the  said  street  for  subway  purposes. 

From  the  testimony  taken  before  the  referee  herein,  I  am  satisfied, 
beyond  all  peradventure,  that  the  purpose  for  which  the  city  desires 
to  obtain  the  title  in  fee  to  the  said  street  is  for  subway  purposes.  The 
authorities  hold  that  the  building  of  a  subway  by  the  city  is  not  a 
street  purpose ;  that  it  is  a  bysiness  enterprise,  through  which  money 
may  be  made  or  lost,  the  same  as  if  it  were  owned  by  an  ordinary  rail- 
road corporation.  It  is  built  by  and  belongs  to  the  city  as  a  proprietor, 
not  as  a  sovereign ;  that  the  use  made  of  the  street  by  the  city  in  con- 
structing a  subway  and  operating,  or  causing  to  be  operated,  a  railroad 
therein,  is  not  a  "street  use,"  as  that  term  is  known  in  the  law.  As  has 
been  said  recently,  there  is  a  broad  distinction  between  a  municipal 
purpose  and  a  street  purpose.  A  subway  is  built  for  municipal  pur- 
poses, because  it  is  necessary  for  the  general  welfare  of  the  people  of 
the  community ;  it  is  public  in  character,  sanctioned  by  its  citizens,  au- 
thorized by  the  Legislature,  and  the  city  has  power  to  construct  and 
pay  for  it. 

A  street  purpose,  on  the  contrary,  is  for  highway  purposes,  and  any 
use  of  the  street  which  improves  it  as  a  highway  is  a  proper  street  use, 
and  sewers  draining  surface  waters,  water  mains  for  sprinkling  and 
cleaning,  and  electric  lights  are  all  of  them  correct  street  uses.  The 
building  of  a  subway  would  not  help  the  street  as  a  highway.  See 
Matter  of  Rapid  Transit  R,  R.  Commissioners,  197  N.  Y.  81,  90  N.  E. 
456,  36  L.  R.  A.  (N.  S.)  647,  18  Ann.  Cas.  366.  This  being  the.  fact,  I 
am  satisfied  that  the  city  has  not  instituted  the  right  proceeding  for  ac- 
quiring the  title  in  fee  to  the  said  street  for  purposes  which,  to  my 
mind,  are  quite  clear. 

A  significant  feature  in  connection  herewith,  as  tending  to  indicate, 

.  the  purpose  for  which  the  city  desires  to  acquire  the  title  m  fee  to  the ' 

said  land,  is  that  the  resolution  adopted  by  the  board  of  estimate,  as 

aforesaid,  calls  for  only  50  feet  of  the  street  from  Court  street  to  275 

feet  west  of  Hicks  street,  whereas  the  width  thereof  is  60  feet,  and  the 
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said  60  feet  is  now  being  used  for  all  purposes  consistent  with  strictly 
street  uses,  and  the  said  50  feet,  sought  by  the  city,  is  just  sufficient 
for  subway  purposes. 

[3]  I  am  also  of  the  opinion  that  the  resolution  aforesaid  is  of  no 
effect  and  void,  for  the  reason  that  it  appears  by  the  testimony  taken 
herein  that  no  special  benefit  will  be  gained  by  the  objecting  property 
owners  by  reason  of  the  acquisition  of  the  land  at  the  foot  of  the 
street,  nor  from  the  proposed  change  in  title,  and,  under  the  authori- 
ties, this  being  the  case,  the  proceeding  would  be  a  violation  of  that 
provision  of  the  Constitution  which  declares  that  no  person  shall  be 
deprived  of  his  property  without  due  process  of  law.  See  Norwood 
V.  Baker,  172  U.  S.  269,  19  Sup.  Ct.  187,  43  L.  Ed.  443. 

Ordinarily  it  is  assumed  that,  when  property  is  assessed  for  public 
improvements,  such  improvements  will  be  of  peculiar  benefit  to  the 
property  assessed,  and  that,  therefore,  the  owners  do  not  pay  anything 
in  excess  of  what  they  receive  by  reason  of  such  improvement.  But  I 
fail  to  see  wherein  the  objecting  property  owners  will  be  benefited  by 
the  city  acquiring  the  title  to  the  fee  in  this  street.  As  I  understand 
it,  the  property  owners  aifected  herein,  within  the  area  of  assessment, 
have  no  objection  whatever  to  the  city  taking  title  to  the  fee  of  the  said 
street  for  subway  purposes  under  appropriate  proceedings;  but  they 
do  object  most  strenuously  to  this  proceeding,  which  would  compel 
them  to  pay,  by  way  of  assessment,  for  the  cost  of  acquiring  the  said 
fee,  and  contend  and  insist  that  the  city  at  large  should  pay  the  cost 
thereof. 

I  cannot  agree  with  the  contention  of  the  learned  corporation  coun- 
sel that  the  resolution  of  the  board  of  estimate  is  alone  competent  evi- 
dence of  its  meaning.  I  am  clearly  of  the  opinion  that  the  testimony 
which  was  adduced  upon  the  hearings  before  the  referee  herein,  as  to 
the  contemplated  use  of  Montague  street  for  subway  purposes,  is  com- 
petent, not  for  the  purpose  of  varying  or  altering  the  said  resolution, 
but  for  the  purpose  of  indicating  the  motive  and  intent  of  the  city  au- 
thorities in  seeking  to  acquire  the  title  to  the  fee  of  the  said  street. 

In  view  of  the  fact  that  it  is  my  opinion,  based  upon  the  evidence 
herein,  that  the  city  desires  to  acquire  title  to  the  fee  of  the  said  street 
for  subway  or  rapid  transit  purposes  only,  I  am  convinced  that  it  has 
not  instituted  the  proper  proceeding,  and  that,  consequently,  the  board 
of  estimate  and  apportionment  exceeded  its  authority  in  directing  the 
institution  of  this  proceeding,  and  that  its  act  is  illegal  and  void. 

It  seems  to  me  that,  under  the  conditions  prevailing  herein,  the  pub- 
lic service  commission  of  the  First  district,  in  conformity  with  section 
39  of  the  Rapid  Transit  Act  (Laws  1909,  c.  498),  should  institute  a  pro- 
ceeding in  behalf  of  the  city  to  acquire  the  fee  to  the  lands  as  aforesaid 
for  the  purpose  which  the  testimony,  to  my  mind,  so  clearly  indicates, 
namely,  for  a  subway,  and  that  it  is  the  only  body  competent  to  act. 

I  am  therefore  impelled  to  the  conclusion  that  the  city  desires  to 
acquire  the  title  in  fee  to  the  land,  as  aforesaid,  for  subway  purposes, 
and  not  for  street  uses.  I  am  also  convinced  and  satisfied  that,  even  if 
this  application  were  granted  and  commissioners  appointed,  the  ob- 
jecting property  owners  would  not  be  benefited  thereby,  and  hence 
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that  the  resolution  aforesaid  is  void  and  of  no  effect,  and  consequently 
that  the  application  for  the  appointment  of  commissioners  herein 
should  be  denied. 
Motion  denied. 


(IM  App.  DlY.  728) 

TDTHIIiI,  et  aL  v.  FORBES  et  aL     (Na  643T.) 

(Sapreme  Court,  Appellate  Division,  First  Department    December  4,  1914.) 

1.  Pleading  (|  254*) — Deutibbeb»— Obdkbb— Amkndment— Bitkot. 

A  prior  order  sustainiiig  demurrers  to  a  complaint  and  authorizing 
plaintiffs  to  amend  did  not  preclude  plaintiffs  from  pleading  substantially 
the  same  allegations  In  their  amended  complaint  and  maintaining  that 
they  stated  a  cause  of  action. 

[Bd.  Note. — For  other  cases,  see  Pleading,  Cent.  Dig.  H  762-700;  Dec. 
Dig.  §  254.*] 

2.  Dbbcbmt  and  DiBTBiBUTioN  ($  71*) — ^Next  ot  Kiw — Gapacitt  to  Sot. 

Where,  in  a  suit  to  determine  the  validity  of  the  probate  of  a  will,  the 
complaint  alleged  that  testator  left  no  father,  mother,  brother,  sister,  or 
widow,  but  did  leave  "him  surviving,  as  hia  only  heirs  at  law  and  next 
of  ktn,"  all  of  the  plaintiffs,  10  in  number,  and  the  8  infant  defendants, 
who  were  all  related  to  him  by  blood,  some  as  nephews  and  nieces,  and 
others  as  grandnephews,  grandnleces,  great-grandnephews,  and  great- 
grandnleces,  and  the  descent  of  each  from  deceased  brothers  and  sisters 
of  the  testator  was  set  out  in  full,  and  annexed  to  the  complaint,  and 
made  a  part  thereof,  in  a  statement  alleged  to  be  *^e  full  line  of  de- 
scent of  the  heirs  at  law  and  next  of  kin"  of  the  testator,  showing  the 
names  of  brothers  and  sisters  and  their  descendants,  and  whether  living 
or  dead,  It  sufficiently  showed  that  testator  left  no  direct  descendants, 
and  that  plaintiffs  and  the  three  defendants  were  his  only  surviving  next 
of  kin,  and  therefore  entitled  to  sue. 

[Ud.  Note. — For  other  cases,  see  Descent  and  Dlstrlbatlon,  Cent  Dig. 
}§  228-230;   Dec.  Dig.  i  71.*] 

Appeal  from  Special  Term,  New  York  County. 

Action  by  Frank  H.  Tuthill,  Rose  Tuthill,  individually  and  as  execu- 
trix of  William  G.  Tuthill,  deceased,  and  others,  against  Margaret 
Eleanor  Forbes,  individually  and  as  executrix  of  the  will  of  Enoch  R. 
Tuthill,  deceased,  and  others.  From  an  order  overruling  the  demurrer 
of  Margaret  Eleanor  Forbes  Debevoise,  individually  and  as  executrix, 
etc.,  and  from  an  order  denying  her  motion  to  sustain  her  demurrer 
and  for  judgment  on  the  pleadings,  she  appeals.    AflSrmed. 

See,  also,  149  N.  Y.  Supp.  1115. 

Argued  before  INGRAHAM,  P.  T.,  and  McLAUGHLIN,  LAUGH- 
UN,  DOWLING,  and  HOTCHKISS,  JJ. 

Wilson  Lee  Cannon,  of  New  York  City,  for  appellant 
Edwin  P.  Kilroe,  of  New  York  City,  for  respondents. 

LAUGHLIN,  J.  The  appellant  demurred  to  the  second  amended 
complaint  on  the  ground  that  it  does  not  state  facts  sufficient  to  con- 
stitute a  cause  of  action.  The  plaintiffs  thereupon  moved  for  an  order 
overruling  the  demurrer  and  for  judgment  on  the  pleadings,  and  the 
appellant  moved  for  an  order  sustaining  her  demurrer  and  for  judg- 
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ment  on  the  pleadings.  The  plaintiffs'  motion  was  granted  to  the  ex- 
tent of  overruling  the  demurrer,  but  appellant  was  given  leave  to  an- 
swer, and  her  motion  was  denied,  and  separate  orders  were  entered, 
and  from  them  she  appealed. 

[1]  This  is  an  action  based  on  the  provisions  of  section  2653a  of 
the  Code  of  Civil  Procedure  to  determine  the  validity  of  the  probate 
of  the  will  of  Enoch  R.  Tuthill,  deceased,  which  was  admitted  to  pro- 
bate in  New  York  county  on  the  1st  day  of  December,  1911.  Counsel 
for  appellant  draws  attention  to  the  fact  tliat  the  decisions  of  the 
Special  Term  from  which  the  appeal  was  taken  are  inconsistent  with 
two  former  rulings  at  Special  Term  involving  the  same  point  on  sub- 
stantially the  same  allegations,  wherein  it  was  held  that  the  complaint 
was  insufficient,  and,  as  appears  by  formal  stipulation,  he  has  at  the 
request  of  counsel  for  plaintiffs — for  what  purpose  is  not  apparent- 
printed  the  original  and  first  amended  complaints  showing  that  fact ; 
but  the  orders  made  on  the  former  motions  for  judgment  on  the  plead- 
ings, after  the  presentation  of  each  successive  demurrer,  are  not  in  the 
record,  and  it  is  not  claimed  that  the  decisions  thereon  are  res  adjudi- 
cata  of  the  question  now  presented.  Each  of  the  former  demurrers 
presented  another  first  ground  and  that  now  presented  as  a  second 
ground  of  demurrer.  When  each  of  the  former  demurrers  was  brought 
on  for  hearing,  the  plaintiffs  recognized  that  their  pleading  was  vulner- 
able on  the  first  ground  and  moved  for  leave  to  amend,  and  it  is  con- 
ceded by  the  points  that  in  each  instance  their  application  for  leave  to 
amend  was  granted  and  the  demurrer  sustained,  with  $10  costs,  but 
whether  by  the  same  order,  or  whether  the  demurrer  was  sustained  on 
both  grounds,  does  not  appear,  and  counsel  do  not  agree  with  respect  to 
whether  or  not  both  grounds  of  the  demurrer  were  litigated.  The 
plaintiffs,  therefore,  were  neither  precluded  by  the  dispositions  of  the 
former  motions  in  the  exercise  of  the  privilege  accorded  them  to  amend 
from  pleading  the  facts  alleged  in  their  pleading  now  before  the  court, 
nor  concluded  from  maintaining  that  they  state  a  cause  of  action. 

[2]  The  real  point  presented  for  decision  is  whether  the  plaintiffs 
have  sufficiently  alleged  that  they  are  heirs  at  lazv  of  the  testator.  The 
complaint  shows  that  the  testator  left  him  surviving  no  father,  mother, 
brother,  sister,  or  widow,  and  it  is  then  alleged  that  he  left  "him  sur- 
viving, as  his  only  heirs  at  law  and  next  of  kin,"  all  of  the  16  plaintiffs 
and  the  3  infant  defendants,  who  were  all  related  to  him  by  blood,  some 
as  nephews  and  nieces,  and  others  as  grandnephews,  grandnieces,  great- 
grandnephews,  and  great-grandnieces,  and  the  descent  of  each  from 
deceased  brothers  and  sisters  of  the  testator  is  set  out  in  full  and  an- 
nexed to  the  complaint,  and  made  a  part  thereof  in  a  statement  alleged 
to  be  "the  full  line  of  descent  of  the  heirs  at  law  and  next  of  kin"  of 
the  testator,  showing  the  names  of  brothers  and  sisters  and  their  de- 
scendants, and  whether  living  or  dead.  The  contention  of  the  learned 
counsel  for  the  appellant  is  that  these  allegations  do  not  show  that  the 
testator  left  no  direct  descendants,  and  he  cites,  in  support  of  his  con- 
tention, that  where  the  claim  of  heirship  is  through  collateral  descent 
the  claimant  must  allege  the  extinction  of  all  lines  of  descent  which 
would  be  entitled  to  succeed  before  him.    Henriques  v.  Yale  Univer- 
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sity,  28  App.  Div.  354,  51  N.  Y.  Supp.  284;  Mitdhell  v.  Thome,  134  N. 
Y.  536,  32  N.  E.  10,  30  Am.  St.  Rep.  699;  Moser  v.  Talman,  114  App. 
Div.  850,  100  N,  Y.  Supp.  231 ;  Reiners  v.  Brandhorst,  59  How.  Prac 
91;  and  Montgomery  v.  White,  11  S.  W.  10,  10  Ky.  Law  Rep.  905. 

The  first  of  these  cases  was  decided  in  this  department  on  a  de- 
murrer to  a  reply  to  a  defense  in  partition.  The  plaintiffs  therein 
claimed  real  estate  as  heirs  of  their  sister,  who  they  alleged  made  a 
will  which  was  void  on  the  ground  of  undue  influence,  and  that  she 
therefore  died  intestate ;  that  she  left  a  son  surviving  her,  who  since 
died ;  that  plaintiffs  are  her  sisters,  and  that  one  of  the  defendants  was 
the  daughter  of  a  deceased  brother ;  and  that  plaintiffs  and  the  daugh- 
ter of  the  deceased  brother  "are  her  heirs  at  law."  The  answer  to 
which  the  plaintiffs  were  required  to  reply  showed  that  the  sister's 
son  left  a  valid  will,  and  that  the  validity  thereof  had  been  established  in 
an  action  to  which  plaintiffs  were  parties.  Judgment  was  entered  up- 
on the  demurrer  to  the  reply,  and  final  judgment  was  entered  thereon 
dismissing  the  complaint,  and  on  the  appeal  from  that  judgment  the 
cause  came  to  this  court.  After  stating  the  facts  and  showing  that 
the  judgment  was  right,  for  the  reason  that  the  survivii^  son  of  Mrs. 
Osborn,  the  decedent,  took  to  the  exclusion  of  her  sisters  on  the  theory, 
as  claimed  by  the  plaintiffs,  that  the  will  was  void,  and  that  it  appeared 
by  the  facts  admitted  that  he  died  leaving  a  valid  will,  so  that  plaintiff 
could  not  take  through  him,  the  learned  justice  writing  the  opinion  pro- 
ceeded to  discuss  the  further  contention  that  the  complaint  was  insuffi- 
cient, and  expressed  the  view,  in  which  all  the  members  of  the  court 
concurred,  that  the  allegation  that  Mrs.  Osborn  left  a  son  her  surviving 
showed  that  the  title  vested  in  him,  and  annulled  the  allegation  that 
the  plaintiffs  and  their  niece  were  heirs  at  law,  and  thereupon,  follow- 
ing the  dictum  in  Mitchell  v.  Thome,  supra,  also  stated  that  there  was 
no  allegation  that  Mrs.  Osbom's  son  died  without  issue,  and  that,  since 
plaintiffs  were  only  claiming  as  collateral  heirs  at  law,  they  were  bound 
to  plead  that  all  die  lines  of  descent  which  would  have  the  right  to 
claim  before  them  were  exhausted,  and  for  the  reason  that  they  failed 
to  do  so  the  complaint  was  fatally  defective.   . 

In  Moser  v.  Talman,  supra,  the  Appellate  Division  in  the  Second  De- 
jmrtment,  by  a  divided  court,  citing  Mitchell  v.  Thome  and  Henriques 
V.  Yale  University,  supra,  held  that  the  allegation  that  the  plaintiffs 
and  certain  defendants  are  the  "only  heirs  at  law  and  next  of  kin"  of  a 
decedent  through  whom  they  claimed  title  "is  a  conclusion  of  the 
pleader,  and  does  not  satisfy  the  rule  that  where  one,  being  only  a  col- 
lateral relative,  claims  as  an  heir  at  law,  he  is  bound  to  plead  that  all 
the  lines  of  descent  which  would  have  the  right  to  claim  before  him 
are  exhausted."  The  writer  of  the  dissenting  opinion  in  that  case  took 
the  view  that  this  was  an  allegation  of  an  ultimate  fact  to  be  proved, 
and  that  it  was  a  sufficient  allegation  of  such  fact,  the  same  as  the 
allegation  in  an  action  of  ejectment  that  the  plaintiff  is  the  owner  of 
the  premises  and  entitled  to  possession.  In  that  case  the  prevailing  and 
dissenting  opinions  differed  with  respect  to  whether  what  was  said 
Ml  this  point  by  this  court  in  Henriques  v.  Yale  was  dicta  or  essential 
to  the  decision. 
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The  decision  of  Reiners  v.  Brandhorst,  supra,  was  at  Special  Term. 

The  last  decision  on  the  point  was  by  the  Third  Department  in  the 
case  of  Judson  v.  Staley,  163  App.  Div.  62,  148  N.  Y.  Supp.  733,  which 
was  decided  by  a  unanimous  court.  The  only  point  presented  for  de- 
cision and  decided  in  that  case  was  that  in  such  an  action  as  this  a 
complaint  which  merely  alleged  that  the  testatrix  left  her  surviving 
the  plaintiff's  intestate  and  the  defendant  "her  next  of  kin  and  only 
heirs  at  law,"  without  showing  their  relationship,  or  whether  by  direct 
or  collateral  descent,  was  a  sufficient  allegation  of  the  ultimate  fact  to 
be  proved,  that  the  plaintiff's  intestate  and  the  defendants  were  her 
heirs,  and  her  only  heirs  at  law. 

It  is  of  no  practical  general  importance  how  the  point  is  decided,  but 
it  is  important  that  it  should  be  finally  decided  one  way  or  another. 
Nothing  but  delay  is  accomplished  by  demurrers  or  motions  for  judg- 
ment on  the  pleadings  presenting  such  a  question.  Of  course,  no  one 
would  claim  that  a  witness  could  take  the  stand  on  a  trial  and  testify 
that  he  was  the  only  heir  at  law  and  next  of  kin  of  some  decedent. 
Upon  the  trial  the  plaintiff  will  be  required  to  present  evidence  show- 
ing that  the  heirship  is  as  alleged.  If  this  pleading  be  sustained,  it  will 
at  least  tend  to  conciseness  in  pleading,  and  that  is  an  advantage.  The 
modern  tendency  of  the  courts  is  to  construe  pleadings  more  liberally, 
and  lo  discourage  attempts  to  require  the  courts  to  decide  questions 
which  can  be  of  no  practical  value  in  the  final  disposition  of  the  litiga- 
tion, since  the  question  left  doubtful  by  the  pleadings  is  often  de- 
termined upon  the  trial  by  uncontroverted  evidence.  The  only  pos- 
sible advantage  in  requiring  that  the  party  in  such  case  allege  at  length 
the  facts  showing  the  extinction  of  all  lineal  or  collateral  descendants 
who  would  have  a  prior  right  is  that  it  would  prevent  the  defendant 
being  taken  by  surprise  by  any  evidence  that  might  be  offered  on  the 
trial;  but  if  there  be  danger  of  that  an  adverse  party  may  be  pro- 
tected by  a  bill  of  particulars  or  an  examination  before  trial.  I  am  of 
opinion,  therefore,  that  the  complaint  is  sufficient. 

It  follows  that  the  order  should  be  affirmed,  with  $10  costs  and 
disbursements,  but  with  leave  to  appellant  to  withdraw  the  demur- 
rer and  to  answer,  on  payment  of  the  costs  and  disbursements.  All 
concur. 
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(164  App.  DlT.  T05) 

KELLY  et  al.  v.  STRUTH.     (No.  6373.) 

(Sapreme  Court,  Appellate  Division,  First  Department    December  4,  1914.) 

1.  Skp-Off  and  ConNTEBCiL&ni  (j  23*) — SuBJacr-MATTitB — Tunoency  to  Di- 

minish OB  Defeat  Plaintiff's  Recovebt. 

A  counterclaim  in  an  action  of  ejectment,  alleging  that  defendant  was 
mortgagee  of  the  property  In  question  and  foreclosed  the  same  on  non- 
payment of  the  debt,  and  entered  into  possession  as  a  purchaser  at  the 
foreclosure  sale  relying  on  the  fact  that  plaintiff,  who  claimed  an  Inter- 
est as  heirs  of  the  mortgagor,  had  been  properly  served  in  the  foreclosure 
suit,  which  they  deny,  and  that  he  improved  the  land  and  paid  taxes,-  and 
asking  a  recovery  of  the  principal  of  the  debt,  with  interest,  and  the  cost  ' 
of  Improvements  and  taxes  paid,  If  It  he  found  that  plaintiffs  had  not 
been  properly  served,  otherwise  for  a  dismissal  of  the  complaint,  states 
a  cause  of  action  In  favor  of  defendant,  which  tends  to  diminish  or  defeat 
plaintiff's  recovery,  within  Code  Civ.  Proc.  $  601. 

[Ed.  Note. — ^For  other  cases,  see  Set-Off  and  Counterclaim,  Cent  Dig. 
138;  Dec.  Dig.  8  23.*] 

2.  Ejectment  (5  72*) — GoirNTBBCi.AiM — Ai.tebnative  Relief. 

The  fact  that  the  counterclaim  was  In  the  alternative,  in  that  It  asked 
for  a  dismissal  of  the  complaint  if  It  was  found  that  plaintiff  had  been 
properly  served  In  the  foreclosure  action,  would  not  defeat  It  as  a  coun- 
terclaim, under  Code  Civ.  Proc  §  501. 

[Ed.  Note. — ^For  other  cases,  see  Ejectment,  Cent  Dig.  §  197 ;  Dec.  Dig. 
i  72.*] 

3.  MOBTGAOES    (§   536*) — MOBTQAGEE   AS   PUBCEASEB — RlOHTS  AS  TO    PEBBONS 

KoT  Pbopeblt  Sebved. 

Where  persons  having  an  Interest  subordinate  to  a  mortgage  claimed 
that  their  interest  bad  not  been  extinguished,  because  they  were  not 
served  In  the  foreclosure  suit,  the  purchaser  at  the  foreclosure  sale  will 
be  deemed,  as  against  them,  to  be  a  mortgagee  In  possession,  and  may 
again  foreclose  the  mortgage  as  to  their  claims. 

[Ed.  Note. — For  other  cases,  see  Mortgages,  Cent  Dig.  {  1856;  Dec.  Dig. 
{  535.*] 

4.  TENANCY  IN   COMHON    (§(   29,   30*) — IVPBOVEMENTS— EXPENDITUBES— CoN- 

TBIBDTION. 

A  mortgagee,  purchasing  the  pr«H>erty  at  foreclosure  sale  and  making 
improvements,  paying  taxes,  etc.,  would  be  entitled  to  contribution  from 
persons  recovering  an  interest  in  the  land  as  heirs  of  the  mortgagor,  be- 
cause not  properly  served,  as  they  would  be  tenants  In  common  with  the 
mortgagee. 

[Ed.  Note. — ^For  other  cases,  see  Tenancy  tn  Common,  Cent  Dig.  H  89, 
92,  94-96,  08,  99;   Dec.  Dig.  {§  29,  80.*] 

8.  Ejectment  (§  146*) — Cottntebclaim — Sufficienct  of  Allegations. 

Where  a  counterclaim  for  value  of  improvements  and  taxes  paid,  inter- 
posed in  an  action  of  ejectment,  alleges  the  facts,  defendant  is  not  de- 
prived of  the  right  to  offset  his  claim  by  the  failure  to  specifically  de- 
mand that  the  expenditures  be  offset 

[Ed.  Note. — For  other  cases,  see  Ejectment,  Cent  Dig.  |  516 ;  Dec.  Dig. 
1 146.*] 

6.  B^CTMENT    (J   146*) — COUNTEBCLAIM — AFFIRMATIVE    RELIEF. 

Under  Code  Civ.  Proc.  f  501,  a  counterclaim  In  an  ejectment  suit,  set- 
ting up  a  cause  of  action  In  favor  of  defendant  to  foreclose  a  mortgage, 
defeating  the  rights  of  plaintiff  In  ejectment,  may  set  up  also  that,  in 
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event  plaintiff  In  ejectment  succeeds,  defendant  be  allowed  to  recover 
tot  Improvements,  taxes  paid,  etc. 

[Ii)d.  Note. — For  other  cases,  see  Ejectment,  Cent  Dig.  f  616 ;  Dec.  Dig. 
!  146.*] 

T.   MOBTGAGES    (§   191*) RlGHT   OF   POSSESSION — DEFAULT. 

A  mortgagee,  lawfully  in  possession  after  default,  is  entitled  to  retain 
possession  until  the  premises  are  redeemed. 

[Ed.  Note.— For  other  cases,  see  Mortgages,  Cent  Dig.  §|  469,  476,  477, 
479-481 ;   Dec.  Dig.  §  191.*] 

Appeal  from  Special  Term,  New  York  County. 

Ejectment  by  Julia  Kelly  and  Elizabeth  Neach  against  Michael 
Striith.  From  an  order  overruling  plaintiflfs'  demurrer  to  a  counter- 
claim interposed  by  defendant,  plaintiffs  appeal.    Affirmed. 

Argued  before  INGRAHAM,  P.  J.,  and  McLAUGHLIN, 
LAUGHUN,  CLARKE,  and  SCOTT,  JJ. 

James  E.  Farrell,  of  New  York  City,  for  appellants. 
Harold  Swain,  of  New  York  City  (Hamilton  C.  Rickaby,  of  New 
York  City,  on  the  brief),  for  respondent. 

LAUGHLIN,  J.  This  is  an  action  in  ejectment  to  recover  the  pos- 
session of  premises  described  in  the  complaint  and  $6,000  damages  for 
the  wrongful  detention  thereof.  The  plaintiffs  allege  that  they  were 
at  the  time  of  the  commencement  of  the  action,  and  are,  the  owners  in 
fee  and  entitled  to  the  possession  of  an  undivided  one-half  interest  in 
the  premises  described  in  the  complaint,  known  as  No.  638  Jackson 
avenue,  in  the  borough  and  county  of  the  Bronx,  and  that  the  defend- 
ant was  and  is  in  possession  and  has  ousted  plaintiffs,  and  denies  that 
they  have  any  title  or  interest  therein. 

The  answer  of  the  defendant  admits  that  he  has  been  and  is  in  pos- 
session of  the  premises,  and  denies  that  the  plaintiffs  have  any  title 
or  interest  therein,  and  puts  in  issue  the  other  material  allegations  of 
the  complaint.  As  a  first  defense,  defendant  pleads  that  he  brought 
an  action  for  the  foreclosure  of  a  mortgage  upon  the  premises,  and 
procured  jud^ent  therein  May  11,  1898,  forever  barring  and  fore- 
closing plaintiffs  from  any  right,  title,  or  interest  in  the  premises,  and 
that  pursuant  thereto  the  premises  were  duly  sold  and  conveyed  to  the 
defendant ;  and  he  alleges  that  the  plaintiffs  were  defendants  in  that 
action,  and  pleads  the  judgment  therein  in  bar.  As  a  second  separate 
defense  he  alleges  that  on  the  10th  day  of  May,  1895,  one  Sarah  Nolan, 
who  tlien  owned  the  premises,  executed  a  mortgage  thereon,  with  the 
exception  of  that  part  thereof  taken  for  the  opening  of  Robbins  avenue, 
to  him  as  collateral  security  for  the  payment  of  $1,500,  with  interest, 
evidenced  by  the  bond  of  said  Nolan,  bearing  even  date  therewith : 
that  Nolan  died  on  the  12th  day  of  August,  1897,  and  by  her  death 
plaintiffs  acquired  some  interest  in  the  premises  as  devisees  or  heirs 
at  law,  which,  however,  was  subordinate  to  the  lien  of  the  mortgage ; 
that,  on  a  breach  of  the  conditions  of  the  bond  with  respect  to  the  pay- 
ment of  interest,  defendant  brought  an  action  to  foreclose  the  mort- 
gage, and  that  the  plaintiffs  were  parties  defendant  therein ;  and  that 
pursuant  to  a  judgment  of  foreclosure  and  sale  in  said  action  the  prem- 
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ises  were  sold  to  the  defendant,  who  on  or  about  the  7th  day  of  July, 
1898,  "with  the  consent  and  with  the  knowledge  and  acquiescence  of 
these  plaintiffs,  entered  into  and  has  ever  since  remained  in  posses- 
sion of  said  premises,"  and  has  paid  taxes  and  assessments  duly  lev- 
ied thereon,  amounting,  exclusive  of  interest,  to  the  sum  of  $2,200. 

[1,2]  In  the  counterclaim,  the  defendant  pleads  that  the  mort^gor 
failed  to  pay  the  interest  due  and  pajrable  on  November  10,  1896,  pur- 
suant to  the  bond,  and  the  subsequent  installments  of  interest,  and 
that  thereupon  defendant  elected  to  declare  the  entire  principal  imme- 
diately due  and  payable,  and  on  the  4th  day  of  January,  1898,  brought 
an  action  for  the  foreclosure  of  the  mortgage,  and  named  and  served 
plaintiffs  as  parties  defendant,  and  on  the  foreclosure  sale  bid  in  the 
premises  for  the  sum  of  $1,800,  and  paid  the  amount  of  his  bid  to 
the  referee,  from  whom  he  received  a  deed  in  the  premises  bearing 
date  July  7,  1898,  and  entered  into  possession  claiming  ownership  pur- 
suant to  said  deed,  and  still  remains  in  possession ;  that  the  mortgagor 
and  the  plaintiffs  failed  to  comply  with  the  conditions  of  the  bond  by 
omitting  to  pay  the  principal  of  $1,500  and  interest  from  May  10,  1896, 
secured  by  the  mortgage ;  that  at  the  time  defendant  entered  into  pos- 
session there  was  a  frame  structure  on  the  premises  so  oat  of  repair 
as  to  be  unfit  for  occupation  and  of  no  value,  and  that  he  expended 
in  repairing  the  building  and  in  constructing  an  additional  building  on 
the  premises  the  sum  of  $5,400,  and  has  paid  the  sum  of  $2,200  for 
taxes  and  assessments  whidi  had  become  liens  on  the  premises,  relying 
upon  an  affidavit  of  due  service  upon  the  plaintiffs  contained  in  the 
judgment  roll,  which  the  plaintiffs  now  claim  was  erroneous;  that  said 
expenditures  and  disbursements  were  made  by  the  defendant  in  good 
faith  and  in  the  belief  that  he  was  the  absolute  and  unquestioned  own- 
er of  the  premises,  and  that  plaintiffs  had  actual  knowledge  of  said 
expenditures  and  acquiesced  therein;  and  that  there  is  now  justly  due 
and  owing  to  the  defendant  on  the  bond  and  mortgage  the  sum  of 
$1,500,  with  interest  at  6  per  centum  per  annum  from  the  10th  day 
of  May,  1896,  and  the  sum  of  $2,200  paid  for  taxes  and  assessments, 
with  interest  at  the  rate  of  6  per  centum  per  annum  from  the  respec- 
tive dates  of  payment,  and  the  sum  of  $5,400  paid  for  improvements, 
with  interest  from  the  date  of  payment.  The  defendant  demands  judg- 
ment that  the  complaint  be  dismissed,  with  costs,  and,  in  the  event 
that  it  shall  be  adjudged  that  plaintiffs'  interest  has  iiot  been  cut  off  by 
the  foreclosure,  that  defendant  have  judgment  for  the  foreclosure  and 
sale  of  the  premises,  and  that  plaintiffs  and  all  persons  claiming  un- 
der them  subsequent  to  the  commencement  of  this  action  may  be  bar- 
red and  foreclosed  of  all  right,  claim,  lien,  and  equity  of  redemption, 
and  that  from  the  moneys  arising  from  the  sale  the  defendant  be 
paid  the  amount  due  on  the  bond  and  mortgage,  together  with  interest, 
and  all  disbursements  incurred  by  the  defendant  for  taxes,  assessments, 
and  improvements,  with  interest,  together  with  costs  of  the  action,  and 
for  such  other  and  furtiier  relief  in  the  premises  as  may  be  just  and 
equifeabk. 

The  demurrer  interposed  by  the  plaintiffs  is  upon  the  ground  .that 
it  appears  upon  the  f&ce  of  the  counterclaim  that  it  "is  not  of  the.  char- 
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acter  specified  In  section  501  of  the  Code  of  Civil  Procedure,  in  that 
it  in  no  way  tends  to  diminish  or  defeat  the  plaintiffs'  recovery." 

[3,  4]  In  Vought  v.  Levin,  142  App.  Div.  623,  127  N.  Y.  Supp.  479, 
this  court  held  that  where  persons,  having  an  interest  subordinate  to  a 
mortgage,  claim  that  their  interest  has  jiot  been  extinguished,  owing  to 
the  fact  that  the  summons  was  not  served  upon  them  in  an  action  to 
foreclose  the  mortgage,  the  purchaser  at  the  foreclosure  sale  will  be 
deemed,  as  against  them,  to  be  a  mortgagee  in  possession,  and  may 
again  foreclose  the  mortgage  as  to  their  claims.  If  it  shall  be  established 
on  the  trial  that  the  plaintiffs  were  served  in  the  foreclosure  action, 
then  they  are  concluded  by  the  judgment  therein;  and  if  it  shall  not 
be  so  established,  then  manifestly  the  defendant  is  lawfully  in  posses- 
sion as  mortgagee;  and  in  neither  event  are  the  plaintiffs  entitled  to 
possession.  The  contention  of  the  plaintiffs  is  that  the  counterclaim 
is  not  a  cause  of  action  against  the  plaintiffs  in  favor  of  the  defend- 
ant, which  tends  in  some  way  to  diminish  or  defeat  their  recovery, 
within  the  provisions  of  section  501  of  the  Code  of  Civil  Procedure. 
We  are  of  opinion  that  the  counterclaim  as  pleaded  is  a  cause  or  causes 
of  action  in  favor  of  the  defendant  against  the  plaintiffs,  and  that  it  is 
connected  with  the  subject  of  the  action  within  the  purview  of  said 
section,  and  does  tend  to  diminish  or  defeat  their  right  to  recover  pos- 
session of  the  premises  and  damages.  The  subject  of  the  action  is  the 
alleged  right  of  the  plaintiffs  to  possession  of  the  premises,  and  the 
counterclaim  shows  that  the  defendant  is  in  any  event  in  lawful  pos- 
session of  the  premises  as  mortgagee,  and  is  entitled  to  retain  posses- 
sion, and  to  have  the  right,  claim,  and  interest  of  the  plaintiffs  fore- 
closed, if  not  already  foreclosed.  Moreover,  the  defendant  is  in  any 
event  a  tenant  in  common  with  the  plaintiffs,  and  has  made  expendi- 
tures and  disbursements,  for  part  of  which,  at  least,  either  at  law  or 
in  equity,  he  is  entitled  to  contribution,  which  would  here  be  an  effect 
to  the  claim  of  the  plaintiffs  for  damages,  or  for  use  and  occupation, 
or  rental  value.  See  Jones  v.  Duerck,  25  App.  Div.  551, 49  N.  Y.  Supp. 
987;  Adams  v.  Bristol,  126  App.  Div.  660,  111  N.  Y.  Supp.  231; 
Reeves  on  Real  Property,  vol.  2,  §  686 ;  Campbell  v.  Mesier,  4  Johns. 
Ch,  334,  8  Am.  Dec.  570;  Dickinson  v.  Williams,  11  Cush.  (65 
Mass.)  258,  59  Am.  Dec.  142 ;  Clark  v.  Piatt,  39  App.  Div.  670,  58  N. 
Y.  Supp.  361.  See,  also,  Putnam  v.  Ritchie,  6  Paige,  390;  Cosgriff  v. 
Foss,  152  N.  Y.  104-108,  46  N.  E.  307,  36  L.  R.  A.  753,  57  Am.  St. 
Rep.  500;  Satterlee  v.  Kobbe,  173  N.  Y.  91,  97,  65  N.  E.  952;  Ad- 
ams v.  Bristol,  126  App.  Div.  660,  111  N.  Y.  Supp.  231,  affirmed  196 
N.  Y.  510,  89  N.  E.  1095 ;  Conklin  v.  Conklin,  3  Sandf.  Ch.  64;  Pren- 
tice et  al.  v.  Janssen  et  al.,  79  N.  Y.  478. 

The  cause  of  action  for  foreclosure  pleaded  in  the  counterclaim  is 
one  upon  which  the  defendant  could  sue  the  plaintiffs,  under  our  de- 
cision in  Vought  v.  Levin,  supra,  for  the  plaintiffs  are  asserting  that 
their  interest  has  not  been  cut  off  by  the  foreclosure,  which  affords 
sufficient  basis  for  a  mortgagee  in  possession  to  institute  a  foreclosure 
action  against  them.  It  is  quite  clear  on  the  facts  that  that  cause  of 
action  exists  in  favor  of  the  defendant ;  but  it  is  unnecessary  for  the 
defendant  to  assert  it,  unless  it  shall  be  established  that  the  plaintiffs 
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were  not  served  in  the  foreclosure  action.  The  situation,  therefore,  is' 
that  the  defendant  pleads  in  the  counterclaim  a  sufficient  cause  of 
action  against  the  plaintiffs,  and  the  sufficiency  thereof  as  a  counter- 
claim is  not  affected  by  the  fact  that  he  states  that  he  desires  to  as- 
sert it  only  if  it  shall  become  necessary  to  do  so.  It  is  manifest  that 
the  counterclaim  tends  to  diminish  or  defeat  the  plaintiffs'  recovery,  for 
it  shows  that  the  defendant,  while  lawfully  in  possession  as  mort- 
gagee, in  good  faith  and  with  the  knowledge  and  acquiescence  of 
plaintiffs,  expended  money  for  the  preservation  and  maintenance  of 
the  property,  which  gives  him  an  equitable  lien  on  the  premises  and 
offset  against  plaintiffs'  claim  for  damages,  and  cause  of  action  for 
reimbursement.  Miner  v.  Beekman,  50  N.  Y.  337;  Jones  v.  Duerck, 
25  App.  Div.  SSI,  49  N.  Y.  Supp.  987;  Adams  v.  Bristol,  126  App. 
Div.  660,  111  N.  Y.  Supp.  231,  affirmed  196  N.  Y.  510,  89  N.  E.  1095. 
And,  furthermore,  he  would  have  an  offset  for  contribution  against 
his  cotenants,  since  he  made  the  disbursements  under  the  erroneous 
belief  that  he  owned  the  entire  premises. 

[5]  The  defendant  has  pleaded  the  facts,  and  he  is  not  to  be  de- 
prived of  offsetting  his  claim  for  expenditures  and  disbursements 
against  the  amount  to  which  the  plaintiffs  might  otherwise  be  entitled 
by  his  failure  to  specifically  demand  that  such  expenditures  and  dis- 
bursements be  offset. 

[I,  7]  Counsel  for  the  appellants  claims  that  the  counterclaim  is  to 
be  construed  merely  as  a  cause  of  action  in  favor  of  the  defendant 
against  the  plaintiffs  for  the  foreclosure  of  the  mortgage,  and  that  the 
other  facts  pleaded  in  the  counterclaim  are  to  be  disregarded.  That 
construction  is  altogether  too  narrow,  for  the  defendant  is  entitled  to 
the  benefit  of  the  facts  pleaded,  both  as  cotmterdaiming  an  offset  and 
as  a  counterclaim  for  affirmative  relief.  Rando  v.  Nat.  Park  Bank, 
137  App.  Div.  190,  121  N.  Y.  Supp.  104S;  Barber  v.  Ellingwood,  137 
App.  Div.  704-710,  122  N.  Y.  Supp.  369.  The  plaintiffs  claim  in 
effect  that,  assuming  the  facts  pleaded  in  the  counterclaim  to  be  true, 
the  court  upon  the  trial  of  the  action  would  be  obliged,  if  it  were  found 
that  the  plaintiffs  were  not  served  in  the  foreclosure  action,  to  award 
plaintiffs  possession  of  the  premises,  notwithstanding  that  by  the  same 
decree  the  defendants  would  be  entitled  to  judgment  of  foreclosure 
and  sale.  That  contention  disregards  the  rule  that  a  mortgagee  law- 
fully in  possession  after  default,  as  the  defendant  is  here  according 
to  the  facts  pleaded  in  the  counterclaim,  is  entitled  to  retain  posses- 
sion until  the  premises  are  redeemed.  Madison  Ave.  Baptist  Church 
V.  Oliver  St.  Baptist  Church,  73  N.  Y,  82 ;  Becker  v.  McCrea,  149  App. 
Div,  211,  133  N.  Y.  Supp.  771 ;  Barson  v.  Mulligan,  191  N.  Y.  306,  84 
N.  E.  75,  16  L.  R.  A.  (N.  S.)  151. 

It  follows  that  the  order  should  be  affirmed,  with  $10  costs  and 
disbursements.    All  concur. 
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(164  App.  DiT.  617) 

KOSENBAUM  v.  BOTH  et  al.    (No.  6479.) 

(Supreme  Conrt,  Appellate  Division,  First  Department    December  4,  1914.) 

Bills  and  Notes  (J  354*) — Considebation — ^Bona  Fidb  Pubchasebs — Pat- 
MENT  of  Value — Partxal  Recovery. 

Where  the  Indorsee  of  a  note,  before  maturity  and  without  notice  of  de- 
fenses, gave  to  the  indorser  three  checks  for  that  note  and  two  others, 
the  amount  of  the  checks  being  about  one-half  the  face  of  the  notes,  and 
retaining  50  per  cent,  of  the  notes  for  his  security  until  they  were  paid, 
he  gave  value  therefor,  so  as  to  be  entitled  to  recover  one-half  of  the 
note  from  the  maker,  under  Negotiable  Instruments  Law  (Consol.  Laws, 
c.  38)  §  93,  notwithstanding  the  fraud  of  the  indorser. 

[Ed.  Note.— For  other  cases,  see  Bills  and  Notes,  Cent  Dig.  i$  904,  905; 
Dec.  Dig.  §  354.*] 

Appeal  from  Trial  Term,  New  York  County. 

Action  by  Samuel  Rosenbaum  against  Paul  Roth  and  others.  Judg- 
ment for  defendant  Roth,  who  alone  was  served  with  summons,  and 
plaintiff  appeals.    Reversed,  and  new  trial  ordered. 

Argued  before  INGRAHAM,  P.  T.,  and  CLARKE,  SCOTT, 
DOWUNG,  and  HOTCHKISS,  J  J. 

Samuel  S.  Kogan,  of  New  York  City,  for  appellant. 
William  Godnick,  of  New  York  City,  for  respondent. 

CLARKE,  J.  The  complaint  alleges :  That  on  or  about  July  29. 
1913,  the  defendant  Paul  Roth  executed  his  promissory  note  in  writ- 
ing, to  the  order  of  Gilbert  Metals  Selling  Company  for  $636.18  for 
value  received,  payable  four  months  after  date,  with  interest,  and  de- 
livered the  same  to  the  .payee  therein  named.  That  thereafter  and 
before  maturity  the  said  defendant  Gilbert  Metals  Selling  Company 
and  the  defendant  Joseph  M.  Gilbert  indorsed  said  note,  and  thereafter 
and  before  maturity  said  note,  so  indorsed,  was  delivered  by  the  said 
Gilbert  Metals  Selling  Company  and  Joseph  M.  Gilbert  to  the  Acme 
Gas  &  Electric  Fixture  Company.  That  thereafter,  at  the  maturity 
of  said  note,  the  same  was  duly  presented  for  payment  by  the  Acme 
Gas  &  Electric  Fixture  Company  above  referred  to,  which  said  com- 
pany was  then  the  last  indorsee  and  the  holder  thereof,  and  payment 
demanded,  but  payment  was  refused,  whereupon  said  note  was  duly 
protested  for  the  nonpayment  thereof  at  the  expense  of  $1.35,  of  all 
of  which  due  and  timely  notice  was  given  to  all  and  each  of  the 
above-named  defendants.  That  no  part  of  said  note,  nor  the  protest 
fees  thereof,  has  been  paid.  That  after  said  note  was  protested, 
but  before  the  commencement  of  this  action,  the  aforementioned 
Acme  Gas  &  Electric  Fixture  Company,  the  last  payee  of  said  promis- 
sory note,  sold,  assigned,  and  transferred  unto  this  plaintiff  its  claim 
on  said  promissory  note  against  the  above-named  defendants.  That 
thf,  above-named  plaintiff  is  now  in  the  possession  of  said  promissorj' 
n^e  and  is  the  true  holder  thereof. 

The  only  defendant  served  with  process  was  Paul  Roth.  At  the 
opening  of  the  case  plaintiff's  counsel  said:   "We  claim  one-half  of 
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the  face  amount  of  the  note."  The  defendant  admitted  the  making  of 
the  note,  and  the  note,  its  indorsements,  notice  of  protest,  and  assign- 
ment were  all  admitted  in  evidence. 

Reduced  to  its  ultimate  analysis,  and  accepting  the  defendant's  stoiy 
at  its  face  value,  the  transaction  is  this:  That  Roth,  needing  money, 
gave  Gilbert  a  note,  under  Gilbert's  prcmiise  to  him  to  have  it  dis- 
counted and  give  him  the  proceeds  for  his  use;  that  Gilbert  gave 
him  no  proceeds  of  this  note,  but  diverted  it  to  his  own  use. 

The  plaintiff's  assignor's  story  is  that  Gilbert  represented  to  Weill 
that  this  was  a  merchandise  note,  and  that  Gilbert  was  unable  to  dis- 
count it  himself,  and  requested  Weill  to  do  it  for  him  and  let  him  have 
the  money ;  that  Weill  finally  agreed  to  do  so  upon  the  representation 
that  he  could  hold  50  per  cent,  thereof  as  security  until  the  note  was 
paid ;  that  Weill  thereupon  had  the  note  discounted  and  gave  Gilbert 
50  per  cent,  thereof ;  that  all  these  transactions  were  before  maturity, 
and  Weill  therefore  now  claims  a  recovery  of  the  amount  actually 
advanced  the  value  actually  given  in  good  faith,  and  before  maturity, 
without  the  knowledge  of  the  transaction  between  Gilbert  and  Roth, 
and  without  knowledge  of  the  diversion  by  Gilbert. 

The  court  let  in  much  testimony  about  a  previous  transaction  with 
a  third  party  under  a  promise  to  connect  which  was  not  kept,  under 
objection  and  exception,  and  denied  a  motion  to  strike  it  out.  He  also 
refused  to  strike  out  the  testimony  of  Roth  as  to  his  arrangement  with 
Gilbert  and  the  Gilbert  Metals  Selling  Company,  because  there  was 
no  evidence  that  it  was  ever  called  to  the  attention  of  the  plaintiff 
or  the  plaintiff's  assignors.  He  denied  a  motion  for  the  direction  of 
a  verdict  for  the  plaintiff.  He  did  charge,  however,  upon  request 
of  the  plaintiff : 

"That  there  Is  absolutely  no  evidence  In  this  case  of  any  notice  to  the  Acme 
Gas  &  Electric  Ffxtare  Company,  or  Mr.  Weill,  as  to  any  arrangement  that 
Mr.  Roth  might  bare  had  with  the  Ottbert  Metals  Selling  Company  or  Mr. 
Gilbert,  and  that  there  is  no  claim  on  the  part  of  the  defendant  that  any 
such  notice  was  given."  • 

But  he  declined  to  charge  right  after  that : 

"That  the  plaintiff  is  entitled  to  recover  in  this  case,  unless  the  Jury  is; 
satisfiod  that  the  taking  of  the  note  in  questleni  by  Mr.  Weill,  or  the  Acme 
Qas  &  Electric  Fixture  Company,  amounted  to  ba^l  faith;  otherwise,  they 
are  entitled  to  recover." 

The  court  also  charged  the  jury: 

"It  Is  my  recollection  that  there  was  no  consideration  given  by  Mr.  Weill 
to  Mr.  Gilbert  upon  receiving  said  note.  I  thlnU  that  there  was  some  testi- 
mony given  about  some  previous  note  transaction  between  Gilbert  &  Weill; 
but  It  is  not  my  recollection  that  there  was  any  moneys  owing  to  Mr.  Weill, 
or  in  f*ct  owing  to  Gilbert,  because  of  such  transaction.  So,  therefore,  If  my 
recollection  of  the  testimony  Is  correct,  there  was  no  consideration  paid  by 
Weill  as  representing  the  plaintiff  company,  the  Acme  Gas  &  Electric  Fixture 
Company,  for  the  note  In  question." 

This  was  excepted  to.  The  testimony  was  that  at  the  time  Weill 
got  the  paper  he  gave  three  checks  in  payment  of  this  note  and  two 
other  notes,  that  the  amount  of  these  three  notes  was  $2,595.51,  and 
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that  the  amount  of  the  checks  handed  over  which  appear  as  Exhibits 
4,  5,  and  6  were  $1,282.21. 

It  appearing,  therefore,  that  the  value  had  been  given  for  the  note, 
and  it  appearing,  as  the  court  charged,  that  there  was 'no  evidence  of 
any  notice  to  plaintiff's  assignor  of  any  arrangement  between  Roth 
and  Gilbert,  plaintiff  was  entitled  to  the  charge  requested  that  he  was 
entitled  to  recover,  unless  the  jury  was  satisfied  that  the  taking  of  the 
note  in  question  by  Weill  or  the  Acme  Gas  &  Electric  Fixture  Com- 
pany amounted  to  bad  faith. 

Section  95  of  the  Negotiable  Instruments  Law  provides: 

"To  constitute  notice  of  an  Infirmity  In  the  Instrument  or  defect  In  the  title 
of  the  person  negotiating  the  same,  the  person  to  whom  It  is  negotiated  must 
have  had  actual  knowledge  of  the  infirmity  or  defect  or  knowledge  of  such 
facts  that  his  action  in  taking  the  instrument  amounted  to  bad  faith." 

Section  93  thereof  provides: 

"Where  the  transferee  receives  notice  of  any  infirmity  in  the  instrument  or 
defect  in  the  title  of  the  person  negotiating  the  same  before  be  has  paid  the 
full  amount  agreed  to  be  paid  therefor,  he  will  be  deemed  a  holder  in  due 
course  only  to  the  extent  of  the  amount  theretofore  paid  by  htm." 

The  judgment  and  order  should  be  reversed,  and  a  new  trial  directed, 
with  costs  to  appellant  to  abide  the  event.    All  concur. 


(164  App.  Dlv.  586)  i„  ,e  EMMET. 

In  re  RICHMOND  RADIATOR  CO. 

(No.  6335.) 

(Supreme  Ctourt,  Appellate  Division,  First  Department    December  4,  1914.) 

1.  iKJtTNCTlOn     (S    223*) — ^VlOIATION — CONTBMPT — PSOCBBDINO    BY    CBBDnOM 

— SuBETT  Company — Liquidation  of  Affairs. 

Where,  In  a  proceeding  In  the  Supreme  Court  to  liquidate  the  business 
of  an  Insolvent  New  York  surety  corporation,  at  the  instance  of  the  super- 
intendent of  insurance,  the  court,  in  the  exercise  of  its  jurisdiction  to 
control  and  manage  the  corporation's  property,  enjoined  its  creditors  from 
bringing  any  action,  suit,  or  proceeding  against  the  corporation,  or  mak- 
ing or  executing  any  levy  on  its  property,  or  interfering  with  the  super- 
intendent or  bis  successor  in  his  or  their  possession,  control,  and  manage- 
ment of  the  corporation's  property,  or  in  the  discharge  of  their  dutieo  as 
liquidators,  and  a  copy  of  such  order  was  served  on  respondent,  which 
had  a  claim  against  the  company  as  surety  on  a  contractor's  bond  Issued 
in  Virginia,  proceedings  taken  by  respondent  In  that  state  to  secure  pay- 
ment of  its  claim  out  of  the  proceeds  of  funds  deposited  by  the  surety 
company  there  as  a  condition  of  Its  right  to  do  business  in  that  state  con- 
stituted a  contempt,  for  which  respondent  was  punishable  In  New  York. 

[Ed.  Note.— For  other  cases,  see  Injunction,  Cent.  Dig.  U  44&-473 ;  Dec. 
Dig.  §  223.»] 

2.  Injunction    (|  232*) — ^Violation — ^Punishment — TjOSB. 

Where  the  superintendent  of  insurance,  liquidating  the  affairs  of  a  Kew 
York  surety  company,  was  not  shown  to  have  sutEered  any  pecuniary 
loss  or  Injury  by  respondent's  institution  of  a  proceeding  In  Virginia  to 
enforce  a  claim  against  the  surety  company's  deposit  In  that  state,  which 
was  in  violation  of  an  injunction  Issued  in  the  New  York  liquidation  pro- 
ceeding, a  judgment  Imposing  a  fine,  in  so  far  as  It  included  a  sum  as 
compensation  to  petitioner,  was  erroneous,  under  Code  Civ.  Proc.  §  2284, 
providing  that,  where  It. is  not  shown  that  such  an  actual  loss  or  Injury 

*For  oUMr  cues  m*  (ama  topic  A  9  mvmbbb  In  Dec.  ft  Am.  DIeb.  1907  to  date,  ft  Rep'r  Indexes 
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has  b«en  produced,  a  fine  must  be  Imposed,  not  exceeding  the  amount  of 
complainant's  costs  and  expenses  and  $250  In  addition. 

[Ed.  Note.— For  other  cases,  see  Injunction,  Cent.  Dig.  {§  519-528 ;  Dec. 
Dig.  I  232.*] 

Hotchkiss,  J.,  dissenting. 

Appeal  from  Special  Term,  New  York  County. 

Application  by  the  People,  by  William  T.  Emmet,  Superintendent 
of  Insurance,  to  liquidate  the  business  of  the  Empire  Surety  Company. 
From  a  Special  Term  order  granting  a  motion  to  punish  the  Richmond 
Radiator  Company  for  contempt  in  violating  an  injunction  restrain- 
ing creditors  from  prosecuting  proceedings  to  establish  their  claims,  it 
appeals.    Affirmed. 

See,  also,  87  Misc.  Rep.  69,  150  N.  Y.  Supp.  260. 

Argued  before  INGRAHAM,  P.  J.,  and  CLARICE,  SCOTT,  DOW- 
LING,  and  HOTCHKISS,  JJ. 

White  &  Case,  of  New  York  City,  for  appellant. 
Frederic  G.  Dunham,  of  Albany,  for  respondent  Superintendent  of 
Insurance. 

INGRAHAM,  P.  J.  On  the  16th  day  of  December,  1912,  an  order 
was  duly  made  in  this  proceeding  directing  the  superintendent  of  in- 
surance to  take  possession  of  the  property  and  liquidate  the  business 
of  the  Empire  Surety  Company,  pursuant  to  section  63  of  the  Insur- 
ance Law  (Consol.  Laws,  c.  28).  Among  other  things,  that  order  pro- 
vided : 

"lliat  until  the  further  order  of  this  court  the  policy  holders  and  creditors 
of  the  said  corporation  and  all  other  peraons  be  and  they  hereby  are  en- 
joined and  restrained  from  bringing  any  action  at  law  or  suit  In  equity  or 
special  proceeding  against  the  said  corporation,  and  from  making  or  executing 
any  levy  upon  the  property  of  the  said  corporation,  or  in  any  way  interfering 
with  the  said  superintendent  of  Insurance,  or  his  successor  in  office.  In  his  or 
their  possession,  control,  and  management  of  the  property  of  the  said  corpora- 
tion, or  In  the  discharge  of  his  or  their  duties  as  liquidators  thereof." 

Prior  to  the  15th  day  of  March,  1913,  the  appellant  filed  with  the 
superintendent  of  insurance  a  claim  for  materials  furnished  to  R.  H. 
Richardson  &  Son,  Hampton,  Va.  On  the  28th  of  April,  1913,  the  or- 
der of  the  16th  of  December,  1912,  containing  the  said  injunction,  was 
duly  served  upon  the  appellant.  On  the  29th  of  December,  1913,  there 
was  filed  in  a  certain  proceeding  instituted  in  the  United  States  Dis- 
trict Court  for  the  Western  District  of  Virginia  a  petition  of  the  ap- 
pellant, whereby  the  petitioner  prayed  that  its  claim  of  $1,500  be  allow- 
ed as  a  claim  in  the  state  of  Virginia  outstanding  against  the  said  Em- 
pire Surety  Company,  and  therefore  entitled  to  be  paid  out  of  the 
proceeds  of  the  funds  deposited  by  said  Empire  Surety  Company  as  a 
condition  of  doing  business  within  that  state.  This  proceeding  was 
thereupon  instituted  to  punish  the  appellant  for  contempt  for  violation 
of  the  injunction  of  the  16th  of  December,  1912. 

[1]  By  filing  its  claim  with  the  superintendent  of  insurance  against 
the  insolvent  corporation,  the  liquidation  of  which  this  state  had  under- 
taken, and  by  the  service  of  the  order  of  this  court  of  the  16th  of  De- 
cember, 1912,  upon  the  appellant,  the  Supreme  Court. acquired  jurisdic- 

*For  ottier  cases  see  same  topic  A  i  NUMBm  In  Deo.  ft  Am.  Digs.  1807  to  date,  &  Rep'r  Indexes 
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tion  over  the  appellant,  and  it  was  bound  to  obey  its  orders.  Whether 
that  order  was  or  was  not  improvidently  granted  is  not  in  controversy 
in  this  proceeding.  The  only  question  is  whether  the  court  had  juris- 
diction to  make  the  order,  and,  if  it  had,  whether  the  appellant  had  vio- 
lated the  injunction  therein  contained. 

I  have  no  doubt  but  that  the  court  had  jurisdiction  to  make  the  or- 
der. The  said  Empire  Surety  Company  was  a  New  York  corporation. 
The  Supreme  Court  of  this  state  had  instituted  a  proceeding  to  liq- 
uidate its  business  and  apply  its  assets  to  the  payment  of  its  debts.  All 
the  property  of  the  corporation,  wherever  situated,  thereby  vested  in 
the  superintendent  of  insurance  for  the  purpose  of  liquidation.  The 
Supreme  Court  had  jurisdiction  to  take  possession  of  its  assets  and  di- 
rect their  application  to  the  creditors  of  the  corporation,  and  it  had  ju- 
risdiction to  restrain  the  creditors  of  the  corporation  from  taking  pro- 
ceedings against  it  for  the  purpose  of  recovering  their  claims,  and  to 
restrain  the  creditors  from  interfering  with  the  possession  of  the  prop- 
erty by  the  superintendent  of  insurance.  It  may  be  that,  upon  a  prop- 
er application  to  the  court,  it  might  have  relieved  the  appellant  from 
the  mjunction  and  allowed  it  to  file  the  claim  against  the  said  company 
in  Virginia.  But  the  appellant,  if  it  violated  the  order  of  the  Supreme 
Court,  was  liable,  in  this  state,  at  any  rate,  for  the  penalty  which  the 
statute  imposes  for  a  violation  of  its  orders.  The  superintendent  of 
insurance  was  entitled  to  receive  from  the  state  of  Virginia  the  pro- 
ceeds of  the  funds  deposited  by  the  said  Empire  Surety  Company  in 
the  state  of  Virginia  in  excess  of  any  liens  to  which  it  was  subject.  An 
attempt  by  a  creditor  of  the  said  company  to  obtain  a  lien  upon  that 
fund  in  the  state  of  Virginia  was  an  attempt  to  deplete  the  property 
of  the  said  company  which  would  come  into  the  possession  of  the 
liquidator  for  the  purpose  of  being  applied  to  the  payment  of  the  cor- 
poration debts. 

I  do  not  think  that  the  question  whether  this  injunction  was  too 
broad,  or  should  not  have  enjoined  the  appellant  from  taking  this  pro- 
ceeding to  enforce  its  claim,  can  be  considered  on  this  appeal.  The 
-questions,  it  seems  to  me,  are  whether  the  court  had  jurisdiction,  which 
I  think  it  clearly  had;  whether  the  court  acquired  jurisdiction  over  the 
person  of  the  appellant,  which  I  think  it  clearly  did ;  and  whether  the 
appellant,  by  filing  its  claim  in  the  United  States  District  Court  for  the 
Western  District  of  Virginia,  violated  the  provisions  of  this  injunction 
order,  which  I  think  it  clearly  did.  The  appellant  was  therefore  in 
contempt,  and  the  court  has  the  power  to  punish  it  for  such  contempt. 

[2]  By  section  2281  of  the  Code  of  Civil  Procedure  the  court  was 
authorized  to  determine  whether  the  accused  had  committed  the  offense 
charged,  and  was  then  directed  to  make  a  final  order  providing  that  it 
be  punished  by  fine  or  imprisonment.  Section  2284  of  the  Code  of 
Civil  Procedure  provides : 

"Where  It  Is  now  shown  that  such  an  actual  loss  or  injury  has  been  pro- 
duced, a  fine  must  be  Imposed,  not  exceeding  the  amount  of  the  complainant's 

costs  and  expenses,  and  two  hundred  and  fifty  dollars  in  addition  tliereto. 
*     •    * » 

I  do  not  see  in  the  record  any  statement  that  tends  to  show  that 
the  superintendent  of  insurance  has  been  occasioned  any  loss  or  injury 
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by  the  institution  of  this  proceeding  in  violation  of  the  injunction,  nor 
does  it  appear  that  he  was  entitled  to  any  costs  or  expenses  of  the  pro- 
ceeding. 

I  think,  therefore,  the  order  should  be  modified,  by  fixing  the  fine 
at  the  sum  of  $250,  and  striking  out  the  sum  of  $50  as  compensation 
to  the  petitioner,  and,  as  so  modified,  affirmed,  but  without  costs. 

SCOTT,  CLARKE,  and  DOWUNG,  JJ.,  concur. 

HOTCHKISS,  J.  (dissenting).  The  claim  of  the  appellant  is  that 
Huflfman,  the  subcontractor  in  whose  favor  the  claim  originally  arose,, 
and  who  was  the  assignor  of  the  Model  Company,  appellant's  predeces- 
sor in  interest,  was  at  the  time  the  debt  was  contracted  a  citizen  of 
Virginia,  and  as  such,  under  the  laws  of  that  state,  was  entitled  to  a 
lien  on  the  securities  in  the  hands  of  the  Virginia  commissioner,  and 
that  appellant  has  been  subrogated  to  Huffman's  rights  with  respect 
to  such  securities.  It  is  doubtless  true  that,  by. filing  its  claim  with 
Superintendent  Emmet,  appellant  subjected  itself  to  the  jurisdiction 
of  this  court,  and  that,  as  an  incident  to  such  jurisdiction,  the  court 
was  invested  with  power  to  make  such  orders  as  were  necessary  for 
the  protection  of  the  assets  amenable  to  the  proceedings  pending  be- 
fore it,  and  in  that  behalf  to  direct  and  control  the  appellant  with 
respect  to  its  claim  as  filed.  But  by  the  mere  act  of  filing  its  claim 
appellant  did  not  release  any  security  it  may  have  had  therefor,  or  the 
right  to  enforce  the  same.  People  v.  Remington,  121  N.  Y.  328,  24- 
N.  E.  793,  8  h.  R.  A.  458 ;  Matter  of  Binghamton  General  Electric 
Co.,  143  N.  Y.  261,  38  N.  E.  297.  Securities  deposited  under  circum- 
stances similar  to  those  under  which  the  securities  held  by  the  Vir- 
ginia commissioner  were  deposited  have  been  held  to  constitute  a  sep- 
arate fund,  to  be  administered  for  the  benefit  of  those  in  whose  be- 
'half  the  fund  was  created.  See  People  v.  Granite  State  Prov.  Ass'n. 
41  Apn.  Div.  257,  58  N.  Y.  Supp.  510,  affirmed  161  N.  Y.  492,  55 
N.  E.  1053. 

The  fund  in  question  was  not  under  the  jurisdiction  of  this  court, 
nor  could  this  court  control  its  distribution.  It  was  held  by  the  state 
of  Virginia,  which  was  undertaking  its  distribution  in  a  special  pro- 
ceeding to  which  all  persons  having  claims  against  the  fund  were  in- 
vited to  become  parties.  It  would  in  no  way  have  inured  to  the  ad- 
vantage of  the  general  assets  of  the  Surety  Company  had  the  appel- 
lant refrained  from  filing  its  claim.  Such  action  on  its  part  would  only 
have  increased  the  pro  rata  distribution  of  those  who  did  file  claims. 
The  securities  constituting  the  Virginia  fund  had  passed  out  of  the 
possession  of  the  Surety  Company  and  were  not  under  its  control,  and 
the  respondent  had  no  interest  in  the  fund  as  such.  It  was  at  most 
entitled  to  contest  the  right  of  the  Virginia  authorities  to  distribute  the 
same,  or  the  right  of  the  appellant  or  other  claimants  imder  the  Vir- 
ginia law  to  participate  in  such  distribution,  always  providing  that  the 
respondent  should  be  admitted  by  the  Virginia  courts  to  intervene 
in  the  proceedings  there  pending.  By  filing  its  claim,  appellant  did 
not  interfere  with  or  embarrass  any  such  right  on  respondent's  part. 
150N.T.S.— 26 
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Nor,  had  respondent  not  so  intervened,  would  a  determination  in  those 
proceedings  that  appellant  was  entitled  to  participate  in  the  fund  have 
had  the  effect,  as  against  the  respondent  herein,  of  an  adjudication  as 
to  appellant's  status  as  a  creditor  so  far  as  any  New  York  assets  or 
any  general  assets  of  the  Surety  Company  were  concerned.  The  sit- 
uation was  then  entirely  different  from  what  it  would  have  been,  had 
defendant  attempted  to  subject  the  general  assets  of  the  Surety  Com- 
pany in  a  foreign  jurisdiction  either  to  a  general  or  a  special  claim 
on  appellant's  part. 

It  is  not  claimed  that  on  this  appeal  appellant  can  raise  any  ques- 
tion concerning  the  validity  of  the  injunction  order,  but  we  may  prop- 
erly inquire  whether  the  injunction,  when  fairly  construed,  extended 
to  any  such  situation  as  that  disclosed  by  this  record;  and  that  ques- 
tion, as  a  question  of  law,  I  think  must  be  answered  in  appellant's 
favor.  But  if  I  am  wrong  in  this,  and  assuming  the  question  to  be  one 
of  fact,  the  situation  was  at  least  one  of  such  doubt  that,  under  the 
circumstances  disclosed,  no  willfulness  or  contumacy  being  disclosed, 
the  order  appealed  from  was  unwarranted. 


In  re  EAST  227TH  AND  228TH  STS.  IN  CITY  OP  NEW  YORK. 

(Supreme  Court,  Special  Term,  New  York  County.    January  20,  1914.) 

B3MINENT  Domain    (§  237*) — Stbeet  Openino — Awabd  of  OomdssioincRS — 
Setting  Aside. 

Objection  that  the  commissioners  of  estimate  and  aasessment  In  a  street 
opening  proceeding  made  no  award  for  certain  land  in  the  bed  of  the 
street  cannot  be  urged  on  hearing  of  motion  to  confirm  their  report;  no 
claim  therefor  having  been  urged  before  them. 

[Ed.  Note.— For  other  cases,  see  Eminent  Domain,  Cent  Dig.  §§  604- 
613;    Dec.  Dig.  g  237.*] 

In  the  matter  of  East  227th  Street  and  East  228th  Street  in  the  City 
of  New  York.  On  motion  to  confirm  reports  of  commissioners.  Con- 
firmed. 

Archibald  R.  Watson,  Corp.  Counsel,  and  Frederick  W.  Gehrmann, 
Asst.  Corp.  Counsel,  both  of  New  York  City,  for  the  motion. 
Lawrence  E.  French,  of  New  York  City,  opposed. 

GIEGERICH,  J.  The  owiier  of  lot  No.  591  did  not  make  any  claim 
or  urge  before  the  commissioners  that  an  award  should  be  made  for 
the  land  in  the  bed  of  East  228th  street  opposite  lot  No.  591,  and  the 
court  will  therefore  not  now  consider  objections  which  were  not  raised 
before  the  commissioners.  Matter  of  City  of  New  York,  148  App. 
Div.  644,  133  N.  Y.  Supp.  251 ;  Matter  of  Taylor  Street,  etc.,  N.  Y. 
Law  Journal,  December  2,  1909.  Moreover,  the  proof  upon  which 
such  lot  owner  now  claims  an  award  does  not  establish  that  he  is 
entitled  thereto. 

The  report  of  the  commissioners  of  estimate  and  the  report  of  the 
commissioner  of  assessment  are  therefore  confirmed  in  all  respects. 
Settle  order  on  notice. 

*For  other  cases  see  same  topic  &  i  numbeb  In  Dec.  A  Am.  Digs.  1907  to  date,  &  Rep'r  Inde.T«« 
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In  re  BLONDELL  AVE.  IN  OITI  OF  NEW  YORK. 
(Supreme  Court,  Special  Term,  New  York  County.    January  13,  1914.) 

1.  MuNiciPAi.  GoBPOKATiONS  (§  469*) — Ofkrinq  Street — Method  or  Assess- 

ment. 

'  Where,  before  the  opening  of  a  street,  eight  blocks  long,  from  a  rail- 
road station  to  a  subway  station,  part  of  its  width  was  used  for  a  street, 
though  not  legally  opened,  through  the  four  blocks  next  to  the  railroad 
station,  and  the  two  blocks  next  to  the  subway  station,  but  not  through 
the  remaining  two  blocks,  each  parcel  should  be  assessed  proportionately 
to  the  benefit  received,  disregarding  the  block  by  block  rule. 

[Ed.  Note. — For  other  cases,  see  Municipal  Corporations,  Cent  Dig.  {J 
1113-1117;  Dea  Dig.  $  469.»] 

2.  Eminent  Domain    (J   162*)  —  Openino   Stbekt  —  Awabd   to  Unknown 

OWNEBS. 

The  award  by  the  commissioners  for  taking,  for  the  opening  of  a  street, 
land  held  by  a  railroad  under  a  grant  conditional  that  it  should  be  used 
only  for  railroad  purposes,  and  otherwise  should  revert  to  the  grantors, 
Is,  under  Greater  New  York  Charter  (Laws  1901,  c.  466)  §i  985,  1(X)1, 
properly  made  to  unknown  owners,  Instead  of  the  railroad. 
[Ed.  Note. — For  other  cases,  see  Eminent  Domain,  Dec.  Dig.  }  162.*] 
8.  MvNioiPAi,  CoBPOBATioRS   ({  426*) — Openiro  Stskbt— AssesszNa  Rail- 

BOAD   PBOPERTT. 

For  the  opening  of  a  street,  land  of  a  railroad,  at  the  head  of  it,  used 
as  a  station,  and  so  benefited,  is  properly  assessed. 

[Ed.  Note. — For  other  cases,  see  Municipal  Corporations,  Cent  Dig.  {{ 
1031-1034;  Dec.  Dig.  J  425.*] 

In  the  matter  of  Blondell  Avenue  in  the  City  of  New  York.  On 
motion  to  confirm  reports  of  commissioners.  Confinned  in  part  and 
in  part  remitted. 

Archibald  R.  Watson,  Corp.  Counsel,  and  Edward  F.  Reynolds,  Asst. 
Corp.  Counsel,  both  of  New  York  City,  for  the  motion. 

Frederick  W.  Hottenroth,  Robert  B.  Ailing,  and  Charles  M.  Sheafe, 
Jr.,  all  of  New  York  City,  and  Hugo  Hirsh,  of  Brooklyn,  opposed. 

GIEGERICH,  J.  [1]  I  am  satisfied  that  this  is  a  case  where  the 
application  of  the  blodc  by  block  rule  of  assessment  for  benefit  works 
inequitably.  Originally  the  northerly  portion  of  what  is  now  the  con- 
tinuous street,  Blondell  avenue,  was  in  use,  although  not  legally  opened, 
for  a  distance  of  about  four  blocks,  leading  northwardly  to  a  station 
on  the  New  York,  New  Haven  &  Hartford  Railroad.  Through  the 
northernmost  block  the  street  had  a  width  of  SO  feet,  while  through- 
the  three  blocks  to  the  south  its  width  was  60  feet  The  southerly 
portion  of  the  street  was  also  in  use,  although  not  legally  opened,  for 
a  distance  of  about  two  blocks,  leading  southwardly  to  Westchester 
avenue  close  to  the  contemplated  subway  station.  This  southerly  por- 
tion of  the  street  had  a  width  of  40  feet  By  this  proceeding  the  bed 
of  the  two  spurs  referred  to  has  been  acquired  and  the  street  is  opened 
through  two  intermediate  blocks,  thus  making  a  continuous  street  from 
the  railroad  station  on  the  New  York,  New  Haven  &  Hartford  Rail- 
road to  a  point  close  to  the  subwav  station  hereafter  to  be  erected. 
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The  north  end  of  the  street  for  a  distance  of  one  block  nearest  to  the 
railroad  station  has  also  been  vfidened  from  a  width  of  50  to  80  feet. 
The  southerly  end  of  the  street,  that  nearest  the  subway  station,  for 
a  distance  of  two  blocks,  has  also  been  widened  from  the  original 
width  of  40  feet  to  the  present  width  of  60  feet.  The  result  of  the 
application  of  the  block  by  block  method  leads  to  an  assessment  of 
only  a  little  more  than  3  cents  per  square  foot  on  some  of  the 
property,  while  other  property,  which  before  this  proceeding  had 
frontage  on  one  of  the  existing  spurs,  has  been  assessed  over  20  cents 
a  square  foot.  It  is  manifest  that  the  street  has  been  widened  at  the 
two  ends,  not  exclusively  for  the  benefit  of  the  owners  abutting  on  the 
blocks  where  such  widening  has  taken  place,  but  to  some  extent  for 
the  benefit  of  the  owners  of  the  property  in  the  intervening  blocks,  who 
will,  by  virtue  of  such  widening,  have  the  benefit  of  more  convenient 
access  to  the  stations  in  either  direction.  The  facts  seem  to  me  to 
bring  this  case  within  the  decision  in  Matter  of  City  of  New  York 
(Spofford  Ave.)  126  App.  Div.  740,  111  N.  Y.  Supp.  334,  where,  un- 
der somewhat  similar  conditions,  it  w^s  held  that  each  parcel  of  land 
should  be  assessed  proportionately  to  the  benefit  received,  without  re- 
gard to  the  block  by  block  rule  laid  down  with  certain  qualifications 
m  Matter  of  Grant  Ave.,  76  App.  Div.  87,  78  N.  Y.  Supp.  737. 

[2]  With  regard  to  the  complaint  of  the  railroad  company  that  the 
award  for  the  taking  of  a  portion  of  the  property  which  they  held 
under  a  grant  conditioned  that  it  should  be  used  only  for  railroad  pur- 
poses and  otherwise  should  revert  to  the  grantors  was  made  to  un- 
known owners,  instead  of  to  the  railroad  company,  it  seems  clear,  upon 
the  authority  of  Matter  of  Commissioner  of  Public  Works,  135  App. 
Div.  561,  568,  120  N.  Y.  Supp.  930,  Matter  of  City  of  New  York 
(Olivet  Ave.)  70  Misc.  Rep.  276,  278,  127  N.  Y.  Supp.  218,  and  Greater 
New  York  Charter,  §§  985,  1001,  that  the  commissioners'  course  was 
the  correct  one.  Neither  can  I  see  that  there  was  any  error  in  the 
principle  followed  by  the  commissioners  in  making  this  award  as  com- 
pared with  the  awards  for  the  frontage  of  neighboring  property  own- 
ers. 

[3]  The  railroad  company  also  complains  that  no  assessment  for 
benefit  should  be  laid  upon  the  property  remaining  in  its  possession 
at  the  head  of  the  improved  street  and  upon  which  its  railroad  station 
is  located.  It  is  plain  that  the  improvement  of  this  street,  giving  im- 
proved access  to  the  railroad  station,  increased  the  value  of  the  ground 
for  that  use,  and  I  can  see  no  error  in  placing  an  assessment  for  ben- 
efit upon  that  parcel. 

The  report  of  the  commissioners  of  estimate  should  be  confirmed, 
but  the  matter  should  be  remitted  to  the  commissioner  of  assessment, 
in  order  that  he  may  revise  his  assessments,  so  as  to  reach  a  result 
more  equitable  and  in  accordance  with  the  benefits  received  by  the  re- 
spective owners. 

Settle  order  on  notice. 
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(87  Misc.  neo.  639 

In  re  SPUYTBN  DUTVIL  ROAD  IN  CITY  OF  NEW  TOKK. 

(Supreme  Court,  Special  Term,  New  York  County.    November  30,  1014.) 

1.  MuNiciVAt,  CoRPOBATiORS    ({  469*) — Stbkst   Ikfbovsiixntb — Hkthod   op 

AfisKasiDEirr. 

The  improvement  consisting  merely  of  the  widening  and  straightening 
ctf  an  existing  street,  and  being  approximately  uniform  throughout  its 
length,  assessments  are  properly  by  the  block  by  block  method,  though 
the  land  values  differ  greatly  In  different  parts  of  the  street 

[Ed.  Note. — ^For  other  cases,  see  Municipal  Corporations,  Cent  Dig.  g$ 
llia-lllT;   Dec.  Dig.  §  468.*] 

2.  MrxiciPAL  CoBPoRATioxa  (S  468*) — Stbeet  Iupbovevents — Abea  of  As- 

sessment. 

That  the  area  selected  to  be  assessed  for  a  street  Improvement  is  of 
irregular  and  peculiar  shape  is  not,  of  Itself,  enough  to  show  error. 

[Ed.  Note.— ITor  other  cases,  see  Municipal  Corporations,  Cent  Dig.  } 
1112;   Dec.  Dig.  {  468.*] 

8.  Municipal  Cokpobationb  (i  442*) — Stbbet  iMPBOVKiaNTs — Exemptions — 
UoNvxYANCEs  TO  CiTT— Time. 

Conveyances  to  the  city  of  land  for  improvement  of  a  street  are  made 
In  time  to  entitle  the  grantors  to  the  exemptions  from  assessments 
granted  by  Greater  New  York  Charter  (Iaws  1901,  c.  466)  |  992,  being 
delivered  to  the  corporation  counsel  before  the  appointment  of  commis- 
sioners in  the  proceeding,  though  he  did  not  till  after  such  appointment, 
finish  his  examination  thereof,  and  record  them,  and  file  them  with  the 
comptroller. 

[Ed.  Note. — For  other  cases,  see  Municipal  Corporations,  Cent.  Dig.  S 
1062;  Dea  Dig.  i  442.*] 

4.  Municipal  Corpobations  (§  442*) — Stbeet  Impbovemsnts — Exemptions — 

CONVETANCBS   TO  CiTT TlTLE. 

Within  Greater  New  Tork  Charter,  S  992,  exempting  from  assessments 
for  opening  of  a  street  "owners  of  land,  and  all  the  estate  therein," 
within  the  street  lines,  if  they  convey  it  to  the  «ity,  provided  It  "shall  be 
free  from  incumbrances  inconsistent  with  the  title  to  be  acquired  by  the 
city,"  It  Is  immaterial  that  over  part  of  the  land  conveyed  was  a  former 
street  easement 

[Ed.  Note. — For  other  cases,  see  Municipal  Corporations,  Cent  Dig.  { 
1062 ;   Dec.  Dig.  {  442.*] 

6.  Municipal  Cobpobations  (j  407*) — Street  Imfrovementh — Assessments — 
Exemption — Poweb  of  Leoislatube. 

Greater  New  York  Charter,  §  992,  granting  exemptions  from  assess- 
nients  to  those  who  convey  land  to  the  city  for  Improvement  of  a  street, 
is  within  the  constitutional  taxing  powers  of  the  Legislature,  though  It 
result  In  somewhat  heavier  assessments  of  the  property  of  others. 

[Ed.  Note. — For  other  cases,  see  Municipal  Corporations,  Cent  Dig.  §$ 
1003.  1004;   Dec.  Dig.  {  40T.*] 

6.  Municipal  Cobpobations  (§  469*) — Street  Impbovement — BfErnon  of  As- 
sessment— BuiLniNos  Taken. 

In  a  case  where  the  block  by  block  rule  of  assessment  for  widening 
and  straightening  a  street  is  otherwise  applicable,  the  cost  of  buUding.s 
taken  in  the  procetdlng  is  to  be  assessed  on  the  blocks  In  which  they 
stood. 

[Ed.  Note. — For  other  cases,  see  Municipal  Corporations,  Cent.  Dig.  $$ 
1113-1117;  Dec.  Dig.  {  469.*] 

I 
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7.  Mttnioipai.  Corpobations  (§  442*) — Stbicet  IvTsowuxttTB — AasBBStawra — 

Exemptions — Gonveyancbs  to  City — Descbiption. 

Under  Greater  New  Tork  C3iarter,  g  992,  exempUug  from  assessments 
for  openii^  a  street  one  who  conveys  his  land  within  its  lines  to  the  city, 
land  not  within  the  specific  description  of  the  deed,  from  one  point  on 
the  street  to  another  thereon,  cannot  be  considered,  liiough  the  deed  pro- 
vide, "It  being  the  intention  of  the  grantor  to  convey  all  land  in  said 
street"  owned  by  the  grantor. 

[Ed.  Note. — For  other  cases,  see  Mnniclpal  C!orporations,  Cent  Dig.  { 
1062 ;   Dec.  Dig.  {  442.*] 

8.  Eminent  Domain    (|  237*) — Stbeet   Impbovembnts — Awabd   of  Commis- 

SIONEBS — SeTTINO    ASIDE. 

Objection  that  the  commissioners,  in  a  proceeding  to  widen  and 
straighten  a  street,  awarded  only  nominal  damages  for  land  within  the 
bed  of  old  streets,  cannot  be  considered  on  motion  to  confirm  their  re- 
ports; no  claim  for  greater  damages  having  been  made  before  the  com- 
missioners. 

[Ed.  Note.— For  other  cases,  see  Eminent  Domain,  Cent  Dig.  §{  604- 
613;  Dec.  Dig.  f  237.»] 

In  the  matter  of  Spuyten  DujrvU  Road,  in  the  City  of  New  York, 
from  West  230th  street  to  West  242d  street,  etc.  On  motion  to  con- 
firm the  reports  of  the  commissioners  of  estimate  and  assessment.  Mo- 
tion granted. 

Frank  L.  Polk,  Corp.  Counsel,  of  New  York  City  (Joel  J.  Squier 
and  Frederick  W.  Gahrmann,  both  of  New  York  City,  of  counsel),  for 
the  motion. 

Philip  B.  La  Roche,  Jr.,  of  New  York  City,  for  Eliza  M.  Ewen  and 
Marie  L.  Ewen,  property  owners,  opposed. 

Banton  Moore,  of  New  York  City,  for  Bowie  Dash  Realty  Co.  and 
Louise  Dash,  property  owners,  opposed. 

GIEGERICH,  J.  [1]  Objections  are  made  by  certain  property 
owners  to  assessments  for  benefit  in  this  proceeding  on  the  ground 
that  the  "block  by  block"  method  was  followed,  but  that  another  meth- 
od ought  to  have  been  followed,  which  would  result  in  relieving  the 
objectors'  property  of  a  portion  of  the  assessments  for  benefit  and 
throw  that  portion  upon  certain  other  sections  of  the  street,  where,  ow- , 
ing  to  the  fact  that  the  abutting  owners  ceded  the  land  in  the  bed  of  the 
street  under  section  992  of  the  Greater  New  York  Charter,  the  assess- 
ments for  benefit  were  very  light.  Reliance  is  placed  upon  various  Spe- 
cial Term  decisions,  among  others  Matter  of  Blondell  Avenue,  150  N. 
Y.  Supp.  403 ;  but  the  present  case  differs  from  the  cases  relied  upon,  in 
that  here  no  portion  of  the  street  in  question  is  newly  opened,  but  the 
improvement  consists  merely  in  widening  and  straightening  the  lines  of 
a  previously  existing  street.  Consequently  none  of  the  abutting  own- 
ers obtain  street  accommodation  where  none  previously  existed,  but  all 
obtain  improved  street  accommodation.  Moreover,  that  improvement 
seems  to  be  approximately  uniform  throughout  the  length  of  the  street. 
There  is,  therefore,  no  analogy  between  the  case  at  bar  and  the  cases 
so  relied  upon. 

It  seems  to  me  that  where  the  property  of  one  owner,  whose  prop- 
erty already  abuts  upon  a  street,  is  taken  to  provide  a  street  for  an- 
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Other  owner,  whose  property  theretofore  had  no  frontage  on  a  street, 
the  situation  is  broadly  distinguishable  from  that  where  all  owners 
affected  already  have  frontage  upon  a  street,  and  additional  strips  of 
land  are  taken  to  widen  that  street  and  improve  and  straighten  its 
lines.  The  making  of  an  existing  street  wider  and  straighter  is  very 
much  like  opening  an  entirely  new  street,  and,  in  the  absence  of  excep- 
tional features,  justice  will  be  done  by  charging  to  the  property  in  each 
block  the  cost  of  acquiring  the  land  in  that  block.  If  the  land  values 
along  such  a  street  are  uniform,  then  nobody  will  be  harmed,  because 
the  "block  by  block"  method  will  work  out  just  the  same  as  would  be 
the  result  if  the  entire  damages  were  taken  together  as  a  single  sum 
and  assessed  against  the  entire  length  of  the  street  by  a  uniform  front 
foot  assessment. 

On  tlie  other  hand,  where  the  land  values  differ  greatly  in  different 
parts  of  a  street  newly  opened,  or  an  existing  street  that  is  widened, 
then  if  the  "block  by  block"  method  is  followed  the  blocks  where  the 
property  is  the  most  valuable  will,  of  course,  have  to  pay  the  heaviest 
assessments  for  benefit,  and  rightly  so,  because  the  more  valuable  the 
property  is  the  greater  it  is  benefited  by  a  street  improvement.  It  is 
in  the  cases  where  the  land  differs  greatly  in  value  along  the  length  of 
the  street  affected  that  the  owners  of  the  valuable  land  seek  to  have 
the  "block  by  block"  method  set  aside,  and  to  employ  instead  the 
method  of  taking  the  entire  expense  of  the  improvement  and  the  entire 
length  of  the  street  as  a  single  proposition,  and  make  a  single  compu- 
tation, resulting  in  a  uniform  front  foot  assessment,  thereby  throwing 
upon  the  cheaper  property  a  part  of  the  expense  of  the  awards  for  the 
more  valuable  property.  There  are  cases  where  this  should  be  done 
(like  the  Blondell  Avenue  Case  and  similar  cases),  but  I  cannot  discover 
in  the  present  case  any  exceptional  features  which  would  require,  or  in 
fact  justify,  the  departure  from  the  ordinary  "block  by  block"  method 
followed  in  Matter  of  Grant  Avenue,  76  App.  Div.  89,  78  N.  Y.  Supp. 
737,  affirmed  175  N.  Y,  509,  67  N.  E.  1083,  and  Matter  of  Westchester 
Avenue,  N.  Y.  Law  Journal,  December  7,  1910. 

[2]  The  objecting  owners  also  complain  of  the  irregular  and  pe- 
culiar shape  of  the  area  selected  to  be  assessed  for  benefit.  The  streets 
through  the  section  in  question  are  not  laid  out  with  regularity,  and 
apparently  cannot  be  because  of  the  uneven  surface  of  the  ground; 
some  of  it  being  high  and  steep  and  other  portions  being  swampy  and 
cut  by  a  deep  tidal  creek.  The  assessments  for  benefit  do  differ  great- 
ly in  adjacent  blocks,  but  so  do  the-  awards  for  benefit ;  the  value  of 
the  property  evidently  changing  greatly  in  a  short  distance.  Doubtless 
the  same  exceptional  topography  of  this  section  which  led  the  board 
of  estimate  and  apportionment  to  adopt  such  an  irregular  and  pecu- 
liarly shaped  area  of  assessment  for  benefit  also  led  the  commissioner 
of  assessment  to  impose  the  assessments  in  the  manner  he  has,  and 
which  at  first  glance  appear  strange  and  to  call  for  explanation.  There 
is  nothing,  however,  upon  which  I  can  form  an  opinion  that  the  com- 
missioner even  committed  any  error  in  judgment  in  laying  the  assess- 
ments as  he  did ;  still  less  any  error  of  such  a  character  as  would  war- 
rant interference  by  the  court. 
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[3]  Objection  is  also  made  on  behalf  of  the  same  property  owners 
to  cessions  made  by  owners  that  abutted  upon  certain  portions  of  the 
street;  the  claim  being  made  that  the  conveyances  to  the  city  under 
the  provisions  of  section  992  of  the  Greater  New  York  Charter  were 
not  made  in  time  to  secure  for  such  owners  the  exemptions  from  as- 
sessments granted  by  that  section.  The  facts  are  that  the  deeds  were 
all  made  and  delivered  to  the  corporation  counsel  before  the  appoint- 
ment of  the  commissioners  in  this  proceeding;  but  the  corporation 
counsel  had  not  finished  his  examination  of  the  conveyances  and  pa- 
pers and  of  the  title,  and  had  not  recorded  the  conveyances  and  filed 
them  with  the  comptroller  until  after  the  commissioners  were  appoint- 
ed. I  am  of  the  opinion  that,  as  the  owners  had  delivered  such  convey- 
ances to  the  corporation  counsel  prior  to  the  appointment  of  the  com- 
missioners herein,  if  the  corporation  counsel  subsequently  found  upon 
examination  that  the  title  conveyed  by  them  fulfilled  the  requirements 
of  section  992,  such  grantors  became  entitled  to  the  exemptions  pro- 
vided by  that  section. 

[4]  The  objecting  owners  also  make  the  argument  that  some  por- 
tions of  the  parcels  so  ceded  by  abutting  owners  were  already  portions 
of  the  bed  of  the  old  street  formerly  existing;  but,  as  I  understand 
it,  it  is  not  claimed  that  there  were  not  also  other  portions  ceded, 
which  portions  were  not  formerly  within  the  lines  of  the  old  street,  but 
were  new  pieces  acquired  to  broaden  and  straighten  the  old  street.  The 
objecting  owners  take  the  position  that,  there  being  a  pre-existing 
street  easement,  the  abutting  owners  making  such  cessions  ought  not 
to  be  considered  as  "owners  of  the  land  and  of  all  the  estate  therein 
embraced,"  within  the  meaning  of  section  992.  I  am  of  the  opinion, 
however,  that,  taken  in  connection  with  the  subsequent  language  of  the 
section  "providing  the  same  shall  be  free  from  incumbrances  incon- 
sistent with  the  title  to  be  acquired  by  the  city,"  the  words  of  the 
statute  do  not  exclude  from  its  benefits  owners  who  thus  conveyed  to 
the  city  strips  of  land  over  which  there  was  a  former  street  easement. 

[5]  The  argument  is  also  made  that  the  exemptions  from  assess- 
ments accorded  by  the  statute  to  owners  making  such  cessions  to  the 
city  result  in  heavier  assessments  upon  the  property  of  the  objectors. 
Assuming  that  the  commissioner  was  right  in  following  the  "block  by 
block"  method  in  making  the  assessments,  the  injury  to  the  objecting 
owners  was  very  trifling,  because  most  of  the  cessions  were  made  in 
blocks  in  which  they  owned  no  property.  But  even  if  the  result  was 
to  somewhat  increase  the  burdens  of  the  objecting  owners,  nevertheless 
it  was  within  the  constitutional  taxing  powers  of  the  Legislature  to 
enact  the  section  in  question.  Matter  of  City  of  N.  Y.  (Tibbett  Avenue) 
162  App.  Div.  398, 147  N.  Y.  Supp.  333 ;  Matter  of  Newkirke  Avenue, 
146  N.  Y.  Supp.  216,  and  see  Matter  of  City  of  N.  Y.  (Jerome  Avenue) 
192  N.  Y.  459,  85  N.  E.  755 ;  People  ex  rel.  Buffalo  Burial  Park  Ass'n 
V.  Stillwell,  190  N.  Y.  284,  292,  83  N.  E.  56;  Matter  of  White  Plains 
Presbyterian  Church,  112  App.  Div.  130,  98  N.  Y.  Supp.  63;  Matter  of 
VVendover  Avenue,  20  N.  Y.  Supp.  563.* 

1  Iteported  In  full  In  the  New  York  Supplement;   reported  as  a  memoran- 
dum dicisiou  without  opinion  in  05  Hun,  625. 
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[6]  Objection  is  also  made  because  the  commissioner  of  assessment 
imposed  the  whole  cost  of  the  buildings  taken  in  the  proceeding  upon 
the  blocks  in  which  those  buildings  stood.  It  is  argued  that  the  cost  of 
the  buildings  should  have  been  distributed  as  a  charge  over  all  the 
blocks.  If  the  question  were  a  new  one,  I  would  be  inclined  to  the 
view  that  the  cost  of  buildings  acquired  should  not  ordinarily  be  assess- 
ed against  the  property  in  the  block  in  which  such  buildings  may  hap- 
pen to  stand ;  but  it  has  been  held  in  this  department  (Matter  of  Grant 
Avenue  and  Matter  of  Townsend  Avenue,  N.  Y.  Law  Journal,  Octo- 
ber 29,  1906),  by  the  late  Mr.  Justice  BischofI,  that  the  "block  by  block" 
rule  applies  whether  the  property  taken  be  land  alone  or  buildings  up- 
on land  within  the  block ;  and  it  is  also  stated  in  the  brief  of  the  cor- 
poration counsel  that  in  the  Matter  of  Hemlock  Street,  161  App.  Div. 
885,  145  N.  Y.  Supp.  1126,  the  Appellate  Division  of  the  Second  De- 
partment without  opinion  affirmed  an  order  confirming  the  report  of 
commissioners  of  assessment  where  the  cost  of  acquiring  buildings  was 
assessed  according  to  the  "block  by  block"  rule,  although  the  appellants 
contended  that  the  report  in  that  respect  was  erroneous.  Matter  of  Tib- 
bett  Avenue,  supra,  relied  upon  by  objecting  owners  as  overruling  Mat- 
ter of  Grant  Avenue  and  Matter  of  Townsend  Avenue,  supra,  and 
Matter  of  Hemlock  Street,  supra,  cannot  be  construed  as  having  that 
effect.  The  damages  in  that  case  were  not  for  taking  the  houses,  but 
for  injury  caused  to  houses  that  were  left  untouched,  but  were  dam- 
aged by  the  intended  regulation ;  that  is  by  the  new  grade.  The  opin- 
ion in  that  case  (162  App.  Div.  402,  147  N.  Y.  Supp.  336)  says: 

"The  so-oalled  'block  hy  block'  rule  which  appellants  Invoke  la  not  gen- 
erally deemed  to  be  applicable  to  the  assessment  for  damsKes  resulting  from 
an  intended  change  of  grade,  for  the  reason  that  an  equalized  grade  neces- 
sarily affects  the  value  of  the  whole  street,  and  not  merely  of  the  block  with 
respect  to  which  the  damage  occurs." 

In  view  of  the  decisions  above  cited,  I  decline  to  interfere  with  the 
disposition  made  by  the  commissioner  of  assessment  of  the  cost  of  the 
buildings  taken.  That  cost  was  comparatively  small  anyway,  and  only 
a  small  part  of  it  could  be  shifted  upon  the  property  that  was  exempt- 
ed, perhaps  not  so  much  as  the  added  cost  of  sending  the  matter  back 
to  the  commissioners. 

[7]  Still  another  owner — ^the  Bowie  Dash  Realty  Company — raises 
an  objection  that  the  commissionier  of  assessment  disregarded  a  ces- 
sion deed  made  by  it  of  certain  parcels  lying  within  the  street  lines. 
The  fact  is  that  the  grantor  made  conveyance  to  the  city  by  a  specific 
description  running  from  a  designated  point  on  such  street  to  another 
designated  point  on  the  street.  This  specific  description  did  not  ex- 
tend far  enough  along  the  length  of  the  street  to  include  all  the  land 
within  the  lines  of  the  proposed  street  owned  by  the  grantor.  The 
deed  contained  the  following  declaration : 

"It  being  the  intention  of  the  grantor  to  convey  all  land  in  said  street  and 
all  the  estate  therein  that  it  may  own." 

The  company  claims  that  it  is  entitled  to  exemption  from  assess- 
ment upon  property  owned  by  it  abutting  upon  an  additional  portion  of 
the  street,  which  it  in  fact  owned  and  which  was  intended  to  be  em- 
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braced  in  the  conveyance  referred  to.  Upon  this  point  I  am  of  the  opin- 
ion that  there  was  no  power  under  section  992  of  the  Greater  New 
York  Charter,  above  referred  to,  either  in  the  commissioner  of  assess- 
ment or  in  the  corporation  counsel,  to  treat  the  deed  as  embracing^ 
anything  more  than  was  explicitly  described  in  it  by  metes  and  bounds, 
and  that  there  is  no  power  in  the  court,  as  the  matter  is  now  present- 
ed in  this  proceeding,  to  so  treat  the  deed. 

[8]  The  owners  of  damage  parcels  Nos.  11  and  14  raise  an  objec- 
tion to  the  award  of  only  nominal  damages  for  the  bed  of  Mosholu 
avenue  and  Spuyten  Duyvil  road  running  through  their  property.  The 
record  fails  to  disclose  any  claim  to  any  award  for  such  parcels,  which 
consist  of  land  within  the  bed  of  old  streets.  In  the  preliminary  re- 
port of  the  commissioners  only  nominal  awards  were  made  for  these 
parcels,  but  no  objection  was  ever  made  to  the  commissioners  that  the 
damages  were  inadequate,  although  extensive  argument  on  other  points 
was  made  before  the  commissioners  by  counsel  who  represented  such 
owners  on  the  hearing  of  objections.  Since  the  objections  now  sought 
to  be  raised  were  not  urged  before  the  commissioners,  I  should  not  con- 
sider them.  Matter  of  William  &  Anthony  Streets,  19  Wend.  678, 
695 ;  Matter  of  Com'rs  of  Public  Works,  148  App.  Div.  644,  133  N. 
Y.  Supp.  251 ;  Matter  of  Taylor  Street,  etc.,  N.  Y.  Law  Journal,  De- 
cember 2,  1909;  Matter  of  East  227th  Street  and  East  228th  Street, 
150  N.  Y.  Supp.  402. 

I  have  examined  all  the  objections  raised,  and  cannot  find  in  any  of 
them  any  sufficient  reason  for  disturbing  the  results  arrived  at  by  the 
commissioners. 

The  motion  to  confirm  is  granted.    Settle  order  on  notice. 


(184  App.  Div.  304) 

NICHOLS  V.  SMITH. 

(Supreme  Court,  Appellate  Division,  Fourth  Department    November  11, 1914.) 

L  Fbaudulent  Convetances  (S  172*) — Benbficiax,  Owneb — Heibs — Rights. 

Where  land  is  conveyed  to  a  third  person  in  order  that  the  beneficial 
owner  may  escape  responsibility  for  the  care  and  maintenance  of  his 
wife  in  an  insane  hospital,  and  to  prevent  her  acquiring  any  dower  rights 
in  the  property,  neither  the  beneficiary  nor  his  heirs,  who  are  in  privity 
with  him  as  to  his  interest  in  the  land,  can  enforce  their  equitable  title 
against  the  holder  of  the  legal  title  to  a  greater  extent  than  he  is  willing 
to  recognize. 

[Ed.  Note. — For  other  cases,  see  Fraudulent  Conveyances,  Cent  Dig. 
SI  523-529,  542 ;   Dec.  Dig.  |  172.*] 

2.   COUFBOMISE  AND  SETTLEMENT    (§  19*) — VACATION — ^PBAUD — DaMAOES. 

After  the  death  of  plaintiff's  ancestor,  she  claimed  that,  except  as  to  a 
fifth  interest  in  113.50  acres  of  a  tract  of  191.77  acres,  the  land  belonged 
to  her  ancestor,  and  had  been  conveyed  to  defendant's  testator  to  hold 
in  trust.  Negotiations  were  then"  instituted  for  settlement,  in  which  the 
property  was  valued  at  $9,588.00,  and  testator  was  allowed  $1,1.S5  for  his 
one-fifth  interest  in  the  113.50  acres,  and  a  settlement  arrived  at  on  that 
basis,  and  a  release  of  plaintiff's  interest  In  the  property  executed  to 
him,  after  which  he  sold  the  property  for  $13,500.  Held  that,  in  case 
plaintiff  was  entitled  to  have  the  release  set  aside  for  fraud,  the  damage 

•For  oUier  cases  see  aame  topic  &  t  numbeb  In  Dec.  &  Am.  Digs.  1907  to  data,  &  Rap'r  Indexes 
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wUch  she  and  ber  testator  suffered  by  reason  of  the  fraud  could  not  ex- 
ceed the  amount  of  which  they  had  been  defrauded,  which  would  neces- 
sarily be  less  than  $1,135. 

lEd.  Note. — For  other  cases,  see  Compromise 'and  Settlement,  Cent.  Dig. 
SS  67,  n-78;   Dec.  Dig.  {  19.*] 

8.  CoMFRoMiSK  AND  Seitlemsnt  (J  19*)  —  Vacatiok  —  Fbaud  —  Value  of 
Pbqfbbtt. 

^Vhere,  throughout  negotiations  looking  to  a  settlement  of  plaintiff's  in- 
terest in  a  farm  and  personal  property  in  the  bands  of  defendant's  tes- 
tator, plaintiff  was  represented  by  her  husband,  a  careful  and  experienced 
business  man,  and  he  testified  that  by  inquiry  among  people  he  obtained 
knowledge  as  to  the  value  of  the  farm,  and  a  settlement  was  arrired  at 
on  a  basis  of  $9,'?bS.50,  though  defendant's  testator  was  unwilling  and 
emphatically  refused  to  part  with  his  Interest  on  that  basis,  the  fact  that 
he  thereafter  sold  the  property  for  $13,500  did  not  show  that  the  settle- 
ment was  so  fraudulent  as  to  justify  Its  vacation. 

[Ed.  Note. — For  other  cases,  see  Compromise  and  Settlement,  Cent  Dig. 
it  67,  71-75 ;  Dec.  Dig.  §  IB.'J 
4.  Tbusis  (I  225*) — ^AccouRTiira — Mobtoaoe. 

Where  title  to  an  entire  farm  containing  191.77  acres  was  conveyed  to 
defendant's  testator  for  the  beneflt  of  plaintiff's  ancestor,  testator  owning 
in  his  own  right  a  oue-flfth  interest  in  113.50  acres,  and  when  title  to 
the  latter  parcel  was  acquired  testator  and  his  wife  executed  a  mortgage 
thereon  to  secure  payment  of  $2,000  and  interest,  which  sum,  or  a  large 
part  of  which,  testator  personally  paid,  his  es.ecatrlx  was  entitled  to  credit 
for  such  payment  in  an  accounting  concerning  the  adverse  interests  in  the 
property. 

[Ed.  Note. — ^For  other  cases,  see  Trusts,  Cent.  Dig.  §  322 ;  Dec.  Dig.  i 
225.»J 

6.  Debctint  and  DisTBiBumow  (S  91») — Pebsonal  Claims — Actiow  bt  Next 
or  Kin. 

An  action  cannot  be  maintained  by  the  next  of  kin  of  a  deceased  per- 
son to  recover  personal  claims  which  accrued  against  another  in  the  dece- 
dent's lifetime. 

[Ed.  Note. — For  other  cases,  see  Descent  and  Distribution,  Cent.  Dig.  {| 
859-381 ;   Dec.  Dig.  §  01.*] 

ft.  Descent  and  Distbibution  (§  62*) — Riohts  of  Widow. 

Where  a  decedent  left  a  widow,  a  brother,  a  sister,  and  nieces  as  his 
sole  next  of  kin,  the  widow  was  entitled  to  one-halt  of  the  surplus  of  his 
personal  property  after  payment  of  his  debts,  and  to  the  whole  of  the 
residue.  If  It  did  not  exceed  $2,000,  including  a  sum  deposited  in  a  bank 
to  the  Joint  credit  of  decedent's  brother  and  plaintiff,  decedent's  niece, 
as  a  part  of  decedent's  iiersonal  estate,  as  provided  by  Decedent  Estate 
lAw  CConsol.  Laws,  c.  13),  i  98,  subd.  3. 

[£d.  Note. — ^If'or  other  cases,  see  Descent  and  Distribution,  Cent  Dig.  H 
83.  135-140,  144,  147-140,  151-158.  161-167,  ieO-171,  296-308;  Dec.  Dig. 
8  52.'»] 

Appeal  from  Special  Term,  Cattaraugus  County. 

Action  by  Addie  L,.  Nichols  agamst  L.ibbie  D.  Smith,  individually 
and  as  executrix  of  the  will  of  David  D.  Smith,  deceased.  From  a 
judgment  in  favor  of  plaintiff,  defendant  appeals.    Reversed. 

Argued  before  KRUSE,  P.  J.,  and  ROBSON,  FOOTE,  LAM- 
BERT, and  MERRELL,  JJ. 

Edwin  A.  Scott,  of  Springville  (Scott  &  King,  of  Springville,  of 
counsel),  for  appellant. 

John  K.  Ward,  of  Olean,  for  respondent. 

*ror  other  cases  eee  same  topic  &  i  numbbb  In  Dec.  t  Am.  Digs.  1907  to  date,  ft  Rep'r  Indexes 
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ROBSON,  J.  Loren  D.  Smith,  deceased,  and  David  D.  Smith,  de- 
fendant's deceased  husband  and  testator,  were  brothers.  The  former 
died  intestate  Jime  15,  1909,  and  the  latter  died  April  22,  1912,  leaving 
a  last  will  and  testament,  of  which  the  defendant  is  the  sole  executrix. 
Loren  D.  Smith  left  him  surviving  no  descendant  or  ancestor  in  the 
direct  line,  and  his  heirs  at  law  and  next  of  kin  were  his  brother,  David 
D.  Smith,  a  sister,  Emeline  Smith,  since  deceased,  and  the  plaintiff, 
Addie  L.  Nichols,  who  was  the  only  child  of  a  deceased  sister  of  Loren 
D.  Smith.  It  also  appears  from  the  evidence,  and  from,  statements 
in  the  brief  of  counsel  for  each  party  to  this  appeal,  that  he  left  him 
surviving  a  widow,  Emma  Smith,  who  is  an  incompetent  person.  At 
the  time  of  the  trial  she  was,  and  for  years  prior  thereto  had  been,  an 
inmate  of  a  state  hospital,  and  was  there  maintained  at  the  charge  of 
the  state.  She  was  not  made  a  party  to  this  action,  nor  were  her  in- 
terests in  the  property,  which  is  the  subject-matter  of  this  action,  in 
any  manner  considered,  protected,  or  provided  for  on  the  hearing  or 
decision  thereof.  Emeline  Smith  died  July  31,  1910,  leaving  a  will, 
thereafter  duly  probated,  by  which  she  bequeathed  and  devised  all 
her  property  to  Addie  L.  Nichols,  the  plaintiff  herein. 

From  the  year  1888  down  to  the  time  of  his  death  Loren  D.  Smith 
was  in  the  possession  of,  and  controlled  and  managed,  a  farm,  which 
at  the  time  of  his  death  consisted  of  191.77  acres  of  land.  He  also 
owned  certain  personal  property  thereon,  which  was  used  in  the  op- 
eration of  the  farm.  During  all  this  time  the  legal  title  to  the  farm 
was  in  his  brother,  David  D,  Smith.  The  evidence  sufficiently  estab- 
lishes that  David  D.  Smith  held  the  legal  title  to  this  land,  except  as 
to  a  one-fifth  interest  in  113.50  acres  thereof,  of  which  it  is  conceded 
he  was  the  real  owner,  under  some  agreement  with  Loren  D.  Smith, 
the  terms  of  which  do  not  definitely  appear.  There  is,  however,  evi- 
dence from  which  it  inferentially  appears  that  the  legal  title  to  the 
premises  had  been  taken  in  the  name  of  David  D.  Smith  to  serve  some 
ulterior  purpose  of  the  parties,  or  one  of  them,  though  it  was  at  all 
times  understood  that  Loren  D.  Smith  was  the  beneficial  or  equitable 
owner  thereof.  This  fact  is  disclosed  principally  by  written  admissions 
of  David  in  letters,  written  after  Loren's  death,  and  other  statements 
in  documents  thereafter  executed  by  the  interested  parties.  From  these 
admissions  and  statements,  and  the  other  facts  in  relation  to  the  situa- 
tion and  mental  condition  of  Loren's  wife,  above  referred  to,  an  infer- 
ence might,  perhaps,  properly  be  drawn  that  his  purpose  in  permitting 
the  legal  title  to  the  land  to  be  taken  in  David's  name  was  to  escape 
responsibility  for  the  care  and  maintenance  of  his  wife,  as  well  as  to 
prevent  her  acquiring  any  dower  rights  in  the  property. 

[1]  If  this  was  in  fact  the  purpose  of  the  transaction,  then  Loren 
in  his  lifetime  could  not  have  successfully  asserted,  as  against  David's 
legal  title,  that  he  had  an  equitable  title  to  the  premises  to  an  extent 
greater  than  David  was  willing  to  recognize.  After  Loren's  death,  his 
heirs,  being  in  privity  with  him  as  to  his  interest  in  the  land,  would  be 
in  like  case.  1  Story's  Equity  Jurisprudence  (Uth  Ed.)  §  371;  Wait 
on  Fraudulent  Conveyances  ('3d  Ed.)  §  395  et  seq. ;  20  Cyc.  612.  The 
right  which  an  administrator  of  the  estate  of  Loren  D.  Smith  might 
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have,  when  appointed,  to  maintain  an  action  to  have  an  equitable  title 
to  the  land  declared  to  have  been  in  his  intestate,  if  such  interest  there- 
in were  necessary  for  the  protection  of  the  rights  of  creditors  of  the 
intestate,  depends  on  other  principles.  Nat.  Bank  of  West  Troy  v. 
Levy,  127  N.  Y.  549,  28  N.  E.  592.  The  attention  of  the  trial  court 
does  not  seem  to  have  been  directed  to  this  feature  of  the  case ;  and  it 
has  been  found  that,  though  the  l^al  title  to  these  premises  was  in 
David,  the  equitable  title  thereto  vras  in  Loren-  during  all  the  time  in 
question.  In  view  of  the  fact  that  the  judgment  must  be  reversed  and 
a  new  trial  directed  for  other  reasons,  which  will  be  hereafter  noted, 
further  consideration  of  this  branch  of  the  case  is  not  necessary. 

Shortly  after  the  death  of  Loren  D.  Smith  a  claim  in  behalf  of  Eme- 
tine Smith  and  of  this  plaintiff  was  made  to  David  D.  Smith,  to  the  ef- 
fect that  each  of  them,  as  an  heir  of  Loren,  had  an  equitable  interest 
in  and  title  to  a  share  in  this  real  estate.  Considerable  correspondence 
and  personal  negotiation  in  reference  to  the  matter  then  ensued,  which 
resulted  in  the  payment  by  David  to  each  of  these  heirs  of  the  sum 
of  $2,346.50,  which  it  was  then  agreed  was  the  sum  to  which  each  of 
them  was  entitled  as  the  value  of  her  interest  in  the  personal  property 
on  the  farm,  concededly  a  part  of  Loren's  estate,  and  also  of  her 
equitable  interest  in  the  farm  itself.  Concurrently  with  these  pay- 
ments each  of  these  heirs  delivered  to  him  a  written  agreement  and 
obligation  under  seal,  by  one  of  the  terms  of  which,  in  consideration  of 
the  payment  above  referred  to,  she  released  and  quitclaimed  to  David 
"all  her  right,  title,  and  interests,  of  every  name  and  kind  in  and  to 
the  above-described  farm  (which  was  the  real  estate  hereinbefore  re- 
ferred to),  live  stock,  and  sugar  tools,  and  all  the  crops  grown  on  said 
farm  and  now  remaining  thereon."  These  instruments  are  dated  Sep- 
tember 9,  1909.  It  appears  that,  in  arriving  at  the  value  of  the  sev- 
eral shares  and  interests  in  this  property,  the  farm,  together  with  the 
personal  property  thereon,  was  estimated  at  $9,588.50,  being  at  the  rate 
of  about  $50  per.acre.  On  March  17,  1911,  David  sold  the  farm,  with 
the  personal  property  thereon,  for  the  sum  of  $13,500. 

The  trial  court  has  found  that  these  agreements,  by  which  each  of 
these  heirs  in  terms  released  and  quitclaimed  to  David  her  interest  in 
this  property,  were  procured  by  the  fraud  of  David,  in  that :  First. 
He  then  falsely  represented  to  each  of  them  that  during  the  period  of 
more  than  20  years  preceding  the  agreement  he  had  received  none  of 
the  proceeds  of  the  farm  for  the  use  of  his  one-fifth  interest  in  113V^ 
acres  thereof,  which  interest  concededly  he  owned  in  his  own  right, 
which  statement  was  false,  and  known  by  him  to  be  false,  and  that 
each  of  them  relied  upon  such  statement.  Second.  That  he  falsely 
represented  to  each  of  them  that  the  farm  and  personal  property  there- 
on was  worth  only  the  sum  of  $9,588.50,  less  $202.50  then  due  on  a 
mortgage  thereon ;  that  he  desired  to  purchase  the  same  at  that  price, 
but  refused  to  sell  the  same  to  plaintiff  at  that  price ;  that  plaintiff  and 
Emeline  Smith  were  not  acquainted  with  the  value  of  the  property, 
but  that  he  was  well  acquainted  with  the  value  thereof,  and  knew  it 
to  be  much  greater  than  the  sum  above  mentioned,  and  made  such 
statements  and  representations  as  to  its  value  for  the  purpose  of  de- 


Digitized  byVjOOQlC 


^14  160  KBW  YORK  8UPPLBMENT  (Sup.  Ct. 

ceiving  and  misleading  each  of  them;  and  that  they,  each  believing 
and  trusting  in  and  relying  upon  such  false  statements  and  representa- 
tions, and  deceived  thereby,  executed  the  agreements  above  referred 
to.  For  these  reasons  the  court  found  that  they  were  not  bound  by 
their  several  agreements  of  release  and  quitclaim,  and,  having  further 
found  that  the  true  value  of  the  property  was  at  that  time  $13,500,  be- 
ing the  sum  for  which  David  thereafter  sold  it,  charged  defendant- with 
the  total  difference  between  what  these  respective  interests  would  be, 
if  computed  at  that  value,  and  the  amount  David  had  paid  to  each  of 
them.  This  difference,  amounting  to  $3,242.01,  forms  a  part  of  the 
amount  for  which  judgment  against  the  defendant  was  directed. 

[2]  As  to  the  first  ground  upon  which  this  agreement  was  set  aside, 
it  appears  that,  in  computing  the  value  of  the  several  interests  of  the 
parties  at  the  time  of  the  agreement,  an  allowance  was  made  to  David 
D.  Smith  for  the  use  of  his  one-fifth  interest  in  the  113^  acres  of  an 
amount  equal  to  the  estimated  value  of  his  one-fifth  interest  in  the 
property,  being,  as  then  agreed,  the  sum  of  $1,135.  If,  therefore,  this 
agreement  of  release  is  to  be  set  aside  on  that  ground  alone,  then  the 
damages,  which  plaintiff  and  her  testator  have  suffered  by  reason  of 
that  fraud  on  the  part  of  David  D.  Smith,  could  not  exceed  the  amount 
of  which  they  had  thereby  been  defrauded,  which  would  necessarily  be 
less  than  $1,135. 

[3]  The  finding  as  to  the  second  ground  of  fraud  seems  to  be  against 
the  weight  of  the  evidence.  It  clearly  appears  that  plaintiff  and  her 
testator,  throughout  the  negotiations  which  resulted  in  the  agreements 
above  referred  to,  and  at  the  time  they  were  made,  were  actively  rep- 
resented by  plaintiff's  husband.  He  apparently  acted  as  their  agent,  and 
personally  received  the  money  paid  by  David  at  the  time  the  agreements 
were  delivered.  He  seems  to  have  been  a  careful  and  experienced 
business  man.  On  his  examination,  as  a  witness  at  the  trial,  in  response 
to  the  question,  "From  what  source  did  you  obtain  your  knowledge 
as  to  the  value  of  that  farm?"  he  answered,  "By  inquiry  around 
amongst  the  people."  He  does  say  that  at  the  time  of  the  settlement 
David  D.  Smith  told  them  that  the  property  was  worth  only  $9,000. 
But  it  further  appears  that  David  was  unwiUing,  and  emphatically 
refused,  to  part  with  his  interest  in  the  farm  on  the  basis  of  that  price. 
So  far  as  evidence  was  given  as  to  the  value  of  the  farm  before  the 
sale  by  witnesses  whom  plaintiff  herself  called,  it  does  not  appear  that 
it  was  worth  much,  if  anything,  in  excess  of  the  value  at  which  it  was 
then  treated  by  the  parties.  No  objection  to  the  agreements  on  this 
ground  seems  to  have  been  made,  either  by  plaintiff  or  her  testator, 
until  after  David  had  sold  the  farm  some  IV^  years  later  at  an  increas- 
ed price.  Under  all  the  circumstances,  it  seems  that  no  such  confiden- 
tial relation  between  the  parties  existed,  nor  was  there  such  a  reliance 
by  the  other  parties  on  the  statements  as  to  value,  which  David  D. 
Smith  made,  as  would  serve  to  prevent  the  application  of  the  well- 
recognized  rule  that  fraud  cannot  be  predicated  solely  on  expressions 
of  opinion  as  to  values. 

[4]  It  appears  that,  when  the  title  to  the  lI3V^cre  parcel  above 
referred  to  was  taken  in  the  name  of  David  D.  Smith,  a  mortgage  was 
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given  thereon  by  David  D.  Smith  and  wife  to  one  Sarah  Lamtnie  as 
mortgagee,  to  secure  the  payment  of  the  sum  of  $2,000  and  interest. 
The  court  has  found,  at  defendant's  request,  not  only  that  the  mortgage 
was  given,  but  also  "that  said  David  D.  Smith  paid  the  said  mortgage 
to  Sarah  Lammie  in  full,  with  the  interest  thereon,  and  procured  the 
same  to  be  discharged  of  record."  Although  defendant  is  entitled  to 
the  benefit  of  this  finding,  though  it  may  be  inconsistent  with  other 
findings  as  to  the  same  matter  (Elterman  v.  Hyman,  192  N.  Y.  113,  84 
N.  E.  937,  127  Am.  St.  Rep.  862,  15  Ann.  Cas.  819;  Hamilton  v. 
Fleckenstein,  118  App.  Div.  579,  103  N.  Y.  Supp.  631),  yet  the  court 
has  failed  to  allow  defendant  anything  for  any  payment  made  by 
David  D.  Smith,  though  it  appears  without  contradiction  that  payments 
thereon  were  made  by  him  personally,  though  they  may  not  have  been, 
as  the  court  found  as  stated  above,  to  the  full  amount  of  the  mortgage 
and  interest. 

[6]  There  is  also  included,  as  part  of  the  amount  for  which  plaintiff 
has  recovered  her  judgment  herein,  the  siun  of  $1,933.80,  the  same 
being,  as  expressed  in  the  findings  of  the  court,  "two-thirds  of  the  sum 
of  $2,900.72,  the  same  being  the  sum  received  from  the  proceeds  of 
the  farm  and  for  moneys  received  by  David  D.  Smith  from  the  pro- 
ceeds of  the  farm  and  for  moneys  received  by  David  D,  Smith  from 
the  sale  of  right  of  way  to  the  railroad  company."  The  specific 
items  making  up  the  above  amount,  of  which  plaintiff  is  awarded  two- 
thirds,  are  found  by  the  trial  court  as  follows : 

"Tbat  during  the  period  since  1888  and  Tip  to  the  15th  day  of  June,  1909, 
David  D.  Smith  received  from  the  proceeds  of  said  farm  and  from  sales  of 
milk,  etc.,  the  following  snms: 
From  sales  of  lands  to  Susquehanna  Sc  Buffalo  Railroad  Company$l,000  00 

Of  supplies  from  farm 833  86 

Cheese  checks  from  Simons 238  97 

Cheese  checks  from  Jones 66  00 

Milk  checks  from  Merrill  Soale  Company 761  90 

Making  a  toUl  of ^,900  72 

-^and  took  the  same  to  his  ovm  use  and  benefit." 

It  appears  from  this  finding  that  the  claim  for  the  recovery  of  each 
one  of  these  items  accrued  prior  to  the  death  of  Loren  D.  Smith; 
and  they  were  therefore  personal  property  of  his  estate.  This  be- 
ing so,  it  follows  that  an  action  could  not  be  maintained  by  one  of 
his  next  of  kin  to  recover  the  demand.  Palmer  v.  Green  et  al.,  63 
Hun,  6,  17  N.  Y.  Supp.  441 ;  t)enham  et  al.  v.  Cornell,  67  N.  Y.  556. 

[8]  The  further  finding  of  the  trial  court  that  one-third  of  said 
sum  became,  on  the  death  of  Loren  D.  Smith,  the  property  of  Emeline 
Smith,  and  one-third  thereof  the  property  of  plaintiff,  is  clearly  erro- 
neous for  another  reason.  It  appears,  as  set  forth  above,  that  Loren 
D.  Smith  left  a  widow,  him  surviving,  and  a  brother,  sister  and  niece, 
as  his  sole  next  of  kin.  In  such  case,  as  provided  by  subdivision  3  of 
section  98  of  the  Decedent  Estate  Law  (Laws  1909,  c.  18,  being  chapter 
13  of  the  Consolidated  Laws),  his  widow  was  entitled  to  one-half  of 
the  surplus  of  his  personal  property  after  payment  of  his  debts  and  to 
the  whole  of  the  residue  thereof,  if  it  did  not  exceed  $2,000.  The  ev- 
idence, so  far  as  it  discloses  the  amount  of  the  personal  estate  left  by 
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Loren  D.  Smith,  indicates  that  the  widow  would  be  entitled  to  receive 
the  whole  of  the  surplus  thereof  after  the  payment  of  his  debts. 

For  the  same  reasons  above  advanced,  the  award  to  plaintiff  of  the 
further  sum  of  $66.66,  being  two-thirds  of  the  sum  of  $100,  which  it 
is  alleged  David  D.  Smith  agreed  to  deposit  in  bank  to  the  joint  credit 
of  himself  and  plaintiff,  as  a  part  of  the  personal  estate  of  Loren  D. 
Smith,  deceased,  for  an  undisclosed  purpose,  was  erroneous. 

The  judgment  should  be  reversed  on  the  law  and  facts,  and  a  new 
trial  ordered,  with  costs  of  this  appeal  to  appellant  to  abide  event.  All 
concur. 


<87  Misc.  Rep.  83) 

In  re  CAMPBELL'S  WILLu 

(Surrogate's  Court,  Bronx  County.    September,  1914.) 

1.  Descent  and  Distribution  (S  47*) — Infant  Bobn  Stosequemt  to  Exkcd- 

TioN  OF  Will — Rights. 

Under  the  express  provisions  of  Decedent  Estate  Law  (Consol.  Laws, 
c.  13)  i  26,  a  child  born  to  testator  after  the  making  of  his  wUl,  who  sur- 
vived hlni  and  was  not  mentioned  therein,  took  the  same  share  of  testa- 
tor's estate,  subject  to  the  same  deductions,  as  though  testator  bad  died 
intestate. 

[Ed.  Mote. — For  other  cases,  see  Descent  and  Distribution,  Cent  Dig. 
S{  126-130 ;    Dec.  Dig.  §  47.*] 

2.  Wills  (8  672*) — Construction — Creation  of  Trust. 

A  will  bequeathing  to  testator's  wife  all  his  "real  and  personal  property 
of  any  kind  whatsoever,  the  same  to  be  used  by  her  for  the  benefit  of  our 
two  children,"  showed  an  Intention  to  create  a  trust,  of  which  his  wife 
should  be  trustee  and  their  children  the  ceatuls  que  trustent,  though  the 
words  "trust"  or  "trustee"  were  not  used. 

[Ed.  Note.— For  other  cases,  see  Wills,  Cent.  Dig.  {{  157»-1581;  Dec. 
Dig.  i  672.*] 

3.  Trusts  (|  131*) — "Passive  Naked  Trust" — ^Validitt. 

A  testamentary  trust,  created  merely  that  the  trustee  might  hold  and 
use  the  property  for  the  benefit  of  testator's  children,  without  discretion 
or  power  of  disposition  being  vested  In  her,  or  any  'term  -  for  operatiqn 
of  the  trust  being  fixed,  not  being  created  for  any  of  the  purposes  q)eci- 
fled  in  Real  Property  Law  (Consol.  Laws,  c.  50)  {  96,  as  authorizing  the 
creation  of  an  express  trust,  was  a  "passive  naked  trust,"  void  under  sec- 
tions 91,  93. 

[Ed.  Note.— For  other  cases,  see  Trusts,  Cent  Dig.  SJ  175,  175^ ;  Dec. 
Dig.  i  131.*] 

Proceedings  on  the  probate  of  the  will  of  John  H.  Campbell,  de- 
ceased.   Decreed  according  to  opinion. 

Gilbert  Ray  Hawes,  of  New  York  City,  for  proponent. 
Maurice  J.  Dix,  of  New  York  City,  special  guardian,  for  infant 
parties. 

SCHULZ,  S.  The  testator  left  him  surviving  his  wife  and  three 
minor  children,  one  of  the  latter  bom  after  the  making  of  the  will  now 
under  consideration.  The  special  guardian  appointed  to  protect  the 
rights  of  these  minors  did  not  oppose  the  probate  of  the  instrument, 
but  filed  a  petition  requesting  a  construction  of  the  will  at  this  time 

•For  other  case*  see  same  topic  &  J  nvubbb  to  Dao.  t  Am.  Dig*.  1907  to  date,  ft  Rop'r  Index** 
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(Code  Civ.  Proc.  §  2624,  before  recent  amendment  of  Code  Civ.  Proc. 
c.  18),  and  urging  a  construction  to  the  effect  that  Craig-A-Lea  Camp- 
bell, the  child  which  was  not  named  in  the  will  and  which  he  alleges 
was  born  after  the  making  thereof,  and  the  two  children  named  in  the 
will,  are  seised  in  fee  simple  of  the  real  property  of  the  testator  and 
are  possessed  share  and  share  alike  of  his  personal  property,  and  that 
the  interest  of  the  widow  is  a  life  estate  in  the  real  property  of  the 
decedent,  which  he  explains  amounts  to  her  dower  therein.  The  widow 
of  the  decedent,  who  was  the  petitioner  in  the  proceeding,  raised  no 
issue  of  fact  as  to  any  of  the  allegations  in  the  petition  of  the  special 
guardian,  and  upon  (Jie  argument  through  her  counsel  joined  in  the 
request  for  a  construction  and  favors  the  construction  urged  by  the 
special  guardian.  All  of  the  parties  interested,  therefore,  are  before 
the  court  and  in  accord. 

[  1  ]  The  will  is  written  in  longhand  upon  what  seems  to  be  one-half 
of  a  sheet  of  letter  paper,  has  no  attestation  clause  attached,  and  ap- 
pears to  be  a  holograph.  At  all  events  it  is  evident  that,  even  if  all6- 
graphic,  it  was  not  drawn  by  an  attorney,  for  it  lacks  all  of  the  evi- 
dences of  care  as  to  the  formalities  of  execution  and  as  to  the  phrase- 
ology which  usually  characterizes  a  will  prepared  by  one  trained  in  the 
law  and  familiar  with  its  forms  and  terms  of  expression.  This  is  a 
fact  to  be  considered  in  construing  the  document  in  question  with  a 
view  to  arriving  at  the  intention  of  the  testator.  The  entire  will  i§  as 
follows : 

"Baycbestr  July  24  1899. 

"Last  Will  and  Testament  of  J  H  Campbell. 

"In  the  event  of  my  deatb  I  Will  and  Bequeath  to  my  dear  Wlfle  &  Com- 
panion Henrietta  Braun,  all  my  real  and  personal  property  of  any  kind  what- 
soever— ^the  same  to  be  held  and  used  by  her  for  the  benefit  of  our  two  Chil- 
dren Jessie  and  Marion.  J  H  Campbell. 
"Witnesses: 

"William  Adamson. 
"Alex.  Adamson." 

Section  26  of  the  Decedent  Estate  Law  (Laws  of  1909,  c.  18,  con- 
.stituting  Consol.  Laws,  c.  13),  in  so  far  as  material,  provides  as  fol- 
lows: 

"Whenever  a  testator  shall  have  a  child  bom  after  the  making  of  a  last 
will,  »  •  ♦  and  shall  die  leaving  such  child,  so  after  born,  unprovided  for 
by  any  settlement,  and  neither  provided  for,  nor  In  any  way  mentioned  in 
such  will,  every  such  chUd  shall  succeed  to  the  same  portion  of  such  parent's 
real  and  personal  estate,  as  would  have  descended  or  been  distributed  to  such 
child.  If  such  parent  had  died  intestate.    *    »    *  " 

The  child  Craig-A-Lea  was  bom  after  the  making  of  the  will,  she 
survived  her  father,  the  will  contains  no  provision  for  her,  nor  is  she 
in  any  way  mentioned  therein.  It  follows  that  her  rights  are  deter- 
mined by  the  statute.  As  to  such  child  the  testator  died  intestate,  and 
she  takes  the  same  share  of  the  realty  and  personalty  as  she  would  have 
taken  if  the  father  had  died  without  making  a  will.  The  will  is  ef- 
fective and  operates  only  on  so  much  as  then  remains ;  the  share  of 
said  after-bom  child  being  subject  to  the  same  charges,  deductions 
and  rights  of  others  as  its  share  would  have  been  chargeable  with  in 
case  of  intestacy  on  the  part  of  the  parent.  Mitchell  v.  Blain,  5  Paige^ 
150N.Y.S.— 27 
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588;  Smith  v.  Robertson,  89  N.  Y.  555,  556;  Herriotv.  Prime,  155 
N.  Y.  5, 49  N.  E.  142. 

If  the  testator  had  died  intestate,  there  would  have  descended  to 
this  child  one-third  of  the  real  estate,  subject  to  the  widow's  right  of 
dower  therein  (Decedent  Estate  Law,  §  81 ;  Real  Prop.  Law,  §  190; 
Laws  1909,  c.  52,  constituting  Consol.  Laws,  c.  50),  and  there  would 
have  been  distributed  to  her  one-third  of  two-thirds  of  his  personalty 
(Decedent  Estate  Law,  §  98),  both  subject  to  the  possible  deductions 
hereinafter  adverted  to;  hence  such  is  tlie  extent  of  her  interest  un- 
der the  circumstances  here  present. 

I  consider  now  the  extent  of  the  interests  of  the  various  parties  in 
that  part  of  the  property  which  passes  under  the  will,  and  this  depends 
upon  the  construction  of  that  instrument  and  a  consideration  of  the 
effect  and  validity  of  the  attempted  disposition  of  the  testator's  prop- 
erty thereby.  Two  questions  are  presented :  Did  the  testator  intend  to 
create  a  trust?  If  so,  is  the  intended  trust  one  which  the  law  of  this 
state  sanctions? 

[2]  A  careful  reading  of  the  will  with  a  view  to  ascertaining  the 
intent  of  the  testator,  and  it  is  this  intent  which  the  court  must  of 
course  search  out,  leads  me  to  the  conclusion  that  th»  decedent  intend- 
ed to  create  a  trust.  His  bequest  and  devise  to  his  wife  are  not  abso- 
lute because  he  modifies  them  by  stating  the  purposes  for  which  his 
pr9perty,  real  and  personal,  is  to  be  held  and  used  by  her.  It  is  true 
that  the  testator  did  not  use  the  word  "trust"  in  limiting  or  deiinine 
the  extent  6f  the  devise  and  bequest,  nor  did  he  use  the  word  "trustee 
in  referring  to  his  wife  and  to  the  duties  that  she  was  to  perform ; 
but  the  purpose  for  which  the  bequest  and  devise  was  made  is  one 
that  would  require  a  trustee  to  carry  it  out,  and,  considering  the  infor- 
mality of  the  drafting  of  the  will  and  that  it  was  written  by  some  one 
not  familiar  with  legal  terms,  I  think  a  reasonable  conclusion  is  that 
the  decedent  intended  to  create  a  trust,  that  he  intended  that  the  trustee 
should  be  his  wife,  Henrietta  Braun  Campbell,  and  that  the  cestuis  que 
trustent  should  be  Jessie  and  Marion,  his  children.  The  law  is  well 
settled  that  no  particular  form  of  words  is  necessary  to  create  a  trust. 
Ward  V.  Ward,  105  N.  Y.  68,  11  N.  E.  373 ;  Sicker  v.  Sicker,  23  Misc. 
Rep.  737,  53  N.  Y.  Supp.  106;  Woodward  v.  James,  115  N.  Y.  346, 
22  N.  E.  150. 

[3]  Such  being  my  conclusion,  the  final  inquiry  arises:  Was  this 
intended  trust  one  sanctioned  by  our  laws  ?  If  it  is  not  so  sanctioned, 
if  he  could  not  legally  create  the  trust  that  he  attempted  to  create, 
what  are  the  results?  The  purposes  for  which  express  trusts  affect- 
ing real  estate  may  be  created  are  fully  set  forth  in  section  96  of  the 
Real  Property  Law,  supra,  and  need  no  repetition  here.  Suffice  it  to 
say  that  the  intended  trust  was  not  for  any  of  the  purposes  f6r  which 
an  express  trust  may  be  created.  The  trustee  of  the  intended  trust 
was  simply  to  hold  and  use  the  property  for  the  benefit  of  the  two 
children  named.  No  discretion  was  given  her;  no  power  of  disposi- 
tion was  given  her  and  no  term  for  its  operation  fixed ;  in  my  opinion, 
it  was  a  passive  naked  trust,  which  under  our  law  is  no  trust  at  all. 
The  trustee  took  no  title  to  the  real  estate  upon  which  the  will  operated, 
and  such  title  vested  at  once  in  the  two  diildren,  Jessie  and  Marion, 
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subject  to  the  rights  and  possible  deductions  herdnafter  referred  to. 
Real  Prop.  Law,  §§  91, 93;  Jacoby  v.  Jacoby,  188  N.  Y.  124,  80  N.  E. 
676;  Hopkins  v.  Kent,  145  N.  Y.  363,  40  N.  E.'4;.  Verdin  v.  Slocum, 
71  N.  Y.  345;  Wendt  v.  Walsh,  164  N.  Y.  154,  58  N.  E.  2;  Rawson 
T.  Lampman,  5  N.  Y.  456;  Fisher  v.  Hall,  41  N.  Y.  416;  Woodgate 
▼.  Fleet,  64  N.  Y.  566;  Gueutal  v.  Gueutal,  113  App.  Div.  310,  98  N. 
Y.  Supp.  1002. 

If  it  were  possible  to  give  validity  to  this  intended  trust,  as  a  power, 
it  would  be  the  duty  of  the  court  to  do  so.  (Real  Prop.  Law,  §  99 ; 
Stemway  v.  Steinway,  163  N.  Y.  183,  57  N.  E.  312 ;  Townshend  v. 
Frommer,  125  N.  Y.  446, 26  N.  E.  ^5),  but  in  my  opinion  the  intend- 
ed trust  cannot  be  sustained  as  a  power. 

So  far  as  the  personal  property  of  the  testator  upon  which  the  will 
is  operative  is  concerned,  the  same  rule  applies.  Matter  of  De  Rycke, 
99  App.  Div.  596, 91 N.  Y.  Supp.  159 ;  Graff  v.  Bonnett,  31  N.  Y.  9, 88 
Am.  Dec.  236. 

If  I  am  right  in  the  conclusions  which  I  have  reached,  it  follows  that 
the  three  children,  Jessie,  Marion,  and  Craig-A-Lea,  are  entitled  to 
receive  the  personal  property  of  the  decedent  remaining  after  the  pay- 
ment of  funeral  expenses,  debts,  and  administration  expenses  and  the 
setting  apart  of  possible  widow's  exemptions  in  the  following  shares : 
The  child  Craig-A-Lea,  two-ninths  thereof,  and  the  remaining  chil- 
dren, Jessie  and  Marion,  the  balance  then  remaining,  share  and  share 
alike — ^and  that  the  said  three  children  are  seised  as  tenants  in  com- 
mon in  fee  simple  of  the  real  estate  of  the  testator  each  of  an  equal 
one-third  part  thereof,  subject  to  the  right  of  dower  of  their  mother, 
Henrietta  Braun  Campbell,  and  possibly  subject  to  the  pa3anent  of  the 
decedent's  debts,  if  the  personalty  be  not  sufficient  for  that  purpose. 

The  will  is  accordingly  admitted  to  probate  and  construed  as  indi- 
cated herein.    Submit  decree  on  two  days'  notice. 

Decreed  accordingly. 


(87  Misc.  Bep.  239) 

In  re  BUSOH'S  WILL. 

(Surrogate's  Court,  Bronx  County.    October,  1914.) 

VtrUlS    ({   111*) — SlONATUBB    OF    TKSTATOB — SumCIKNOT. 

The  signature  of  testator  beneatli  the  attestation  clause  Is  a  sofflclent 
compliance  with  Decedent  Estate  Law  (ConsoL  Laws,  c.  13)  {  21,  pre- 
scribing the  manner  of  the  execution  of  wills. 

[Ed.  Note.— For  otber  cases,  see  Wills,  Cent  Dig.  |{  267-273 ;  Dec.  Dig. 
|111.*J 

Proceedings  on  the  probate  of  the  will  of  Christian  Busch,  deceased. 
Probate  decreed. 

Loeb  &  Popper,  of  New  York  City,  for  proponent. 
Julius  D.  Tobias,  of  New  York  City,  special  guardian. 

SCHULZ,  S.     The  signature  of  the  testator  beneath  the  attesta- 
tion clause  is  a  sufficient  compliance  with  the  provisions  of  Decedent 
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Estate  Law  (Consol.  Laws,  c.  13)  §  2L  Yoiinger  v.  Duffie,  94  N.  Y. 
535,  46  Am.  Rep.  156,  cited  with  approval  in  Matter  of  Laudy,  161 
N.  Y.  432,  55  N.  E.  914,  and  in  Matter  of  Gibson,  128  App.  Div.  769, 
774,  113  N.  Y.  Supp.  266.  The  relative  positions  of  the  testator's  sig- 
nature and  the  signatures  of  the  witnesses  would  naturally  lead  to  the 
assumption  that  the  testator  had  signed  the  will  after  the  witnesses  had 
affixed  their  signatures.  The  testimony  of  the  subscribing  witnesses, 
however,  is  clearly  to  the  contrary,  namely,  that  the  witnesses  signed 
after  the  testator  had  signed,  and  this  notwithstanding  the  fact  that 
their  signatures  appear  before  his. 

There  is,  however,  no  suggestion  of  fraud.  The  will  is  not  unnat- 
ural in  its  manner  of  disposition,  and  no  objections  to  its  probate  have 
been  filed  except  by  the  special  guardian,  who,  from  the  manner  in 
which  the  document  was  signed,  was  justified  in  causing  a  full  ex- 
amination of  the  witnesses  to  be  made.  I  can  find  no  reason  for  doubt- 
ing the  testimony  of  the  subscribing  witnesses,  and  nothing  is  offered 
to  contradict  or  impeach  them  in  any  way. 

The  objections  filed  by  the  special  guardian  are  dismissed,  and  the 
will  admitted  to  probate,  with  an  allowance  to  the  special  guardian  of 
$25.    Settle  decree  on  two  days'  notice. 

Probate  decreed. 


(S7  Misc.  Bep.  241) 

In  re  SEABURY'S  ESTATE. 

(Surrogate's  Court,  New  York  County.    October  29,  1914.) 

GtTABDIAN  AND  WaBD  (f  150*) — COHPENSATIOR — SPECIAL  OUABDIANS — AUXtW- 

ANCE9. 

Under  Code  Civ.  Proc.  §  2748,  providing,  relative  to  costs  and  allow- 
ances In  Surrogate's  Court,  that  a  special  guardian  for  Infants  shall  re- 
ceive a  reasonable  compensation  for  his  services,  to  be  fixed  by  the  sur- 
rogate, payable  from  the  estate  or  fund,  or  from  the  interest  of  the  infant 
therein,  or  from  both  in  such  proportions  as  the  surrogate  may  direct, 
where,  although  the  estate  was  large,  a  special  guardian's  duties  were 
not  onerous,  and  there  was  nothing  coming  presently  to  the  infants,  and 
nothing  might  ever  come  to  them,  and  any  allowance  to  the  special  guard- 
ian would  therefore  be  taken  out  of  the  estate  of  others  than  the  in- 
fants, $26  was  all  that  would  be  allowed  ttte  guardian,  as  this  was  all 
that  could  have  been  allowed  before  the  enactment  of  that  section,  and 
it  is  not  apparent  that  there  was  any  legislative  Intention  radically  to 
change  the  former  practice. 

lEd.  Note. — For  other  cases,  see  Guardian  and  Ward,  Cent  Dig.  {{  49a- 
500,  502,  504r-507 ;  Dec.  Dig.  {  150.*] 

In  the  matter  of  the  estate  of  George  J.  Seabury.  On  application 
by  special  guardian  for  an  allowance.     Guardian  allowed  $25. 

Charles  D.  Ridgway,  of  New  York  City,  for  executors. 
Philip  Carpenter,  of  New  York  City,  for  Mrs.  E.  S.  Merry. 
Mortimer  W.  Byers,  of  New  York  City,  special  guardian. 

FOWLER,  S.  This  is  an  application  by  a  special  guardian  for 
an  allowance  under  section  2748,  Code  of  Civil  Procedure,  providing 
that: 
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"A  spedLal  guardian  for  an  infant  •  •  *  shall  rec^ve  a  reasonaUe  codok 
pensation  for  his  services,  to  be  fixed  by  the  surrogate,  payable  from  the  ea- 
tate  or  fund,  or  from  the  interest  of  the  ward  therein,  or  from  both  In  sudi 
proportion  as  the  surrogate  may  direct" 

This  section  is  new,  and  to  my  mind  it  must  be  so  construed  as  to 
make  it  consistent  with  justice  and  proper  precedent  in  this  court. 
The  Legislature  cannot  be  pfesumed  to  have  intended  otherwise.  Here 
nothing  is  coming  presently  to  the  infants,  and  nothing  ever  may  come 
to  them.  Yet  I  am  here  asked  to  allow  the  guardian  compensation  out 
of  other  people's  property.    This  I  am  very  reluctant  to  do. 

In  this  case  the  guardian  asks  that  his  whole  compensation  be 
taken  out  of  the  estate  of  others  than  the  infants  whom  he  represents. 
Before  the  enactment  of  this  section,  all  that  the  surrogate  could  have 
allowed  to  the  guardian  in  this  proceeding  would  have  been  $25.  I 
am  imwilling,  until  advised  to  the  contrary  by  my  superiors,  to  believe 
that  there  was  any  legislative  intention  radically  to  change  the  former 
practice,  so  as  to  work  what  I  believe  would  be  a  hardship  on  the 
public  who  are  forced  to  come  into  this  court.  In  any  event,  the  spe- 
cial guardian's  duties  here  were  not  in  this  matter  onerous,  although 
the  estate  was  large.    Twenty-five  dollars  is  enough. 

I  will  allow  $25  to  the  guardian  for  his  services  in  this  matter,  and 
no  more. 


(87  Misc.  Bep.  81) 

In  re  BELOTTI. 

(Surrogate's  Conrt,   Bronx  C!ounty.    September,   1914.) 

ElXECTrrOBS   and    ADHIRISTBATOBS    (§    22*) — ^LlUITED    LETTBBS   or   ADinNISTBA- 
TION. 

Under  Clode  Civ.  Proc.  if  2669,  2592,  as  amended  In  1914  (Laws  1914, 
c  443),  limited  letters  of  administration  may  be  granted  to  iwrmit  an 
administrator  to  prosecute  any  cause  of  action. 

[Ed.  Note. — For  other  cases,  see  Executors  and  Administrators,  Cent. 
Dig.  if  116-127 ;   Dec.  Dig.  S  22.*] 

In  the  matter  of  Salvino  Belotti,  deceased.  On  application  for  limit- 
ed letters  of  administration.    Granted. 

Charles  P.  Hallock,  of  New  York  City,  for  petitioner. 

SCHULZ,  S.  The  petitioner,  a  son  of  the  decedent,  applies  for  lim- 
ited letters  of  administration,  authorizing  him  to  revive,  bring,  and 
prosecute  the  action  mentioned  in  the  petition.  The  widow  of  the  de- 
cedent has  renounced  her  prior  right  to  such  letters. 

The  petition  sets  forth  that  the  value  of  the  personal  property  of  the 
decedent  is  uncertain,  unliquidated,  and  undetermined,  and  that  such 
personal  property  consists  of  a  claim  in  an  action  pending  in  the  Su- 
preme Court,  Bronx  County,  in  which  the  decedent  was  the  plaintiff,  to 
recover  possession  of  certain  real  property  and  for  damages  for  with- 
holding possession  thereof,  and  was  pending  at  the  time  of  the  death  of 
the  decedent.    The  question  arises  whether  such  limited  letters  of  ad- 
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ministration  may  be  granted,  and,  if  so,  whether  a  bond  on  the  part  of 
the  administrator  may  be  dispensed  with. 

Prior  to  September  1,  1914,  limited  letters  of  administration  could 
only  be  issued  pursuant  to  section  2664  of  the  Code  of  Civil  Procedure 
as  then  in  force.  Under  that  section,  limited  letters  could  be  granted 
only  where  a  cause  of  action  existed  for  negligently  causing  the  death 
of  the  deceased,  pursuant  to  the  special  provision  of  law  contained  in 
the  Code  of  Civil  Procedure,  §  1902.  Kirwin  v.  Malone,  45  App.  Div. 
93,  61  N.  Y.  Supp.  844,  followed  in  Matter  of  Carter,  74  Misc.  Rep.  1, 
133  N.  Y.  Supp.  722.  The  present  proceeding  was  brought  subse- 
quently to  the  1st  day  of  September,  1914,  upon  which  date  chapter 
443  of  the  Laws  of  1914  became  effective,  and  is  therefore  governed 
by  the  provisions  of  section  2559  and  section  2592  of  the  Code  of  Civil 
Procedure,  as  now  in  force.  These  sections,  so  far  as  material,  provide 
as  follows: 

Section  2559.  'Xettera  may  be  granted  limiting  and  restricting  the  powers 
and  rights  of  the  holders  thereof  as  follows:  To  an  executor  or  administra- 
tor where  a  right  of  action  exists." 

Section  2592.  "Where  a  right  of  action  Is  granted  to  an  *  *  *  admin- 
istrator by  special  provision  of  law,  or  it  Is  alleged  that  a  cause  of  action 
existed  In  behalf  of  decedent,  and  It  appears  to  be  Impracticable  to  give  a 
bond  sufficient  to  cover  the  probable  amount  to  be  recovered  •  •  *  the 
surrogate  may  dispense  with  a  bond  •  •  •  and  Issue  letters  which  as  to 
such  cause  of  action  shall  be  limited  to  the  prosecution  thereof." 

It  seems  clear  to  me  that  under  the  provisions  of  these  sections  the 
relief  prayed  for  in  the  petition  may,  and  under  the  circumstances  de- 
tailed should,  be  granted,  and  in  view  of  the  impracticability  of  giving 
a  bond  sufficient  to  cover  the  probable  amount  of  the  recovery  no  bond 
should  be  required,  and  the  letters  should  be  limited  in  accordance  with 
the  provisions  of  the  section  last  cited.    Letters  will  issue  accordingly. 

Decreed  accordingly. 


(164  App.  Div.  612) 

GURSKT  T.  BLAIR  et  al.    (No.  6390.) 

(Supreme  Court,  Appellate  Division,  First  Department.    December  4,  1914.) 

CiOBPOBATIONS    (J    687*) — FOBEION    GOBPOBATIOITS  —  RECECVEBa  —  PbOCESS  — 
Sebvice — SuFnCIEWOT. 

The  Michigan  receivers  of  a  Michigan  corporation  are  entitled  to  the 
vacation  of  the  service  of  summons  and  complaint  in  an  action  against 
them,  where  service  was  upon  persons  in  the  state  of  New  York  whom  it 
was  not  shown  were  connected  either  with  the  corporation  or  the  receiv- 
ers, and  it  did  not  appear  that  the  corporation  had  property  within  the 
state,  or  that  the  receivers  had  failed  to  designate  a  person  upon  whom 
service  could  be  made. 

[Ed.  Note. — For  other  cases,  see  Corporations,  Cent.  Dig.  ${  2G09,  2670; 
Dec.  Dig.  §  687.*] 

Appeal  from  Special  Term,  New  York  County. 
Action  by  Simon  Gursky  against  Frank  W.  Blair  and  others,  as  re- 
ceivers of  the  Pere  Marquette  Railroad  Company.    From  orders  deny- 
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ing  motions  to  set  aside  service  of  siunmons  and  complaint,  defend- 
ants appeal.    Orders  reversed,  and  motions  granted. 

See,  also,  149  N.  Y.  Supp.  1085. 

Argued  before  INGRAHAM,  P.  T.,  and  McLAUGHLIN,  LAUGH- 
LIN,  CLARKE,  and  SCOTT,  JJ. 

Edward  B.  Boise,  of  New  York  City,  for  appellants. 

McLaughlin,  J.  The  defendants  are  receivers  of  the  Pere  Mar- 
quette Railroad  Company,  a  Michigan  corporation,  in  which  state  they 
reside.  Copies  of  the  summons  and  complaint  were  served  upon  Wil- 
liam L.  Marcy,  in  the  city  of  Buffalo,  N.  Y.,  and  upon  Edward  B. 
Johns,  in  the  city  of  New  York,  The  defendants  appeared  specially 
and  moved  to  set  aside  the  service.  The  motions  were  denied,  and  they 
appeal. 

I  am  of  the  opinion  the  motions  should  have  been  granted.  No  af- 
fidavits were  submitted  in  opposition  to  the  motions,  and  there  is  noth- 
ing in  the  moving  papers  to  show  that  Marcy  or  Johns,  when  the  serv- 
ice was  made,  had  any  connection  whatever,  either  with  the  railroad 
company  or  the  receivers,  or  either  of  them.  In  this  respect  the  case 
is  radically  different  from  Jacobs  v.  Blair,  157  App.  Div.  601,  142  N. 
Y.  Supp.  897.  There  it  appeared  that  the  railroad  company  had  prop- 
erty in  the  state  of  New  York  and  that  its  receivers  had  not  designated 
any  person  upon  whom  service  of  process  could  be  made.  A  majority 
of  the  court  held  that  in  an  action  by  a  resident  of  this  state  against 
the  receivers  the  summons  could  be  served  upon  their  managing  agent 
here.  In  this  case  it  does  not  appear  whether  the  railroad  company 
has  any  property  in  the  state,  whether  the  receivers  have  designated  a 
person  upon  whom  service  of  process  might  be  made^  or,  as  already  in- 
dicated, that  the  persons  upon  whom  copies  of  the  summons  were  serv- 
ed had  any  connection  witii  the  defendants  whatever. 

The  orders  appealed  from,  therefore,  are  reversed,  with  $10  costs 
and  disbursements,  and  the  motions  granted,  with  $10  costs.  All  con- 
cur. 


In  re  STEVENSON'S  BSTATB. 

(Surrogate's  Court,  New  Yorlc  County.    November  7,  1914.) 

1.  Infants  (|  83*) — SmxiaraNT  o»  Estate — Spkciai.  Gdaboian — Compensa- 
tion. 

Code  ClT.  Proa  g  2561,  relating  to  trials  in  Surrogates'  Courts,  prior  to 
1914,  provided  tbat  the  surrogate,  on  rendering  a  decree,  in  his  discre- 
tion might  fix  such  a  sum,  to  lie  allowed  as  costs,  in  addition  to  disburse- 
ments, as  he  deemed  reasonable,  not  exceeding,  in  case  of  no  contest,  $25, 
or,  In  case  of  a  contest,  $70.  Section  2748,  as  amended  by  Laws  1914,  c. 
443,  without  any  repealing  clause,  provides  that  a  special  guardian  for  an 
infant  or  incompetent  shall  receive  a  reasonable  compensation  for  his 
services,  to  be  fixed  by  the  surrogate,  payable  from  the  estate  or  fund,  or 
from  the  interest  of  the  ward  therein,  or  from  both,  in  such  proportion  as 
the  surrogate  may  direct  Beld,  that  the  latter  section  should  not  be  con- 
sidered as  repealing  the  former,  and  that  where  objections  filed  in  a  con- 
test were  wiUidrawn,  and  there  was  nothing  presently  due  to  infants  rep- 
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resented  by  a  special  guardian,  his  compensation  was  governed  by  section 
2561  of  the  old  Code. 

[Ed.  Note.— For  other  cases,  see  Infants,  Cent  Dig.  ii  232-235;   Dec. 
Dig.  §  83.»] 
2.  Judgment  (|  528*) — Subboqates'  Degrees — Effect. 

Decrees  of  Surrogates'  Courts  In  the  settlement  of  decedents'  estates 
operate  almost  exduslrely  in  personam,  and  not  on  the  res. 

[Ed.  Note.— For  other  cases,  see  Judgment,  Cent  Dig.  g  972;  I>ec.  Dig. 
1*628.»] 

Judicial  settlement  of  the  estate  of  David  Stevenson,  deceased.  On 
application  by  special  guardian  for  an  allowance.    Compensation  fixed. 

Merrill  &  Rogers,  of  New  York  City,  for  petitioner. 
Bartholomew  &  Geer,  of  New  York  City,  for  Florence  Stevenson  Le 
Boutillier. 

William  J.  Griffin,  of  New  York  City,  for  National  Surety  Co. 
Daniel  J.  Mooney,  of  New  York  City,  special  guardian. 

FOWLER,  S.  In  this  case  the  objections  were  withdrawn  and  there 
was  no  contest.  Nothing  is  coming  presently  to  the  infants  represent- 
ed by  the  special  guardian,  and  if  anything  is  allowed  to  the  guardian  it 
must  be  paid  by  others  than  the  infants  and  out  of  their  own  property. 

[1]  This  application  is  justified  by  the  new  section  2748,  Code  of 
Civil  Procedure.  I  have  grave  doubts  if  that  section  is  a  valid  justifi- 
cation for  the  application.  The  act  (chapter  443,  Laws  of  1914)  did 
not,  I  think,  take;  into  consideration  that  the  Surrogates'  Courts  are  not 
courts  of  equity  in  possession  of  the  res.  The  Surrogates'  Courts  are 
not  in  possession  of  the  estates  on  which  they  grant  letters  testamentary 
or  of  administration.  The  jurisdiction  of  courts  of  equity  to  grant 
costs  out  of  thd  res  in  court  was  only  allowed  after  a  long  and  historic 
struggle,  and  then  on  that  ground  only. 

[2]  Decrees  of  Surrogates'  Courts  operate  almost  exclusively  in  per- 
sonam, and  not  on  the  res.  Whether  the  Legislature  had  the  power  to 
authorize  surrogates  to  grant  allowances  out  of  other  people's  property 
is  open  to  much  argument  and  to  grave  doubt ;  and  I  prefer  not  to  act 
on  a  doubtful  authority  until  the  higher  tribunals  of  the  state  have  pass- 
ed on  the  point  and  held  that  I  have  the  authority.  Then  some  universal 
standard  as  to  the  amount  of  the  allowance  will  have  to  be  reached,  as 
surrogates  cannot  refer  it  to  a  master  or  referee  to  report  a  suitable 
amount,  as  can  a  court  of  equity.  Allowances  out  of  other  people's 
property  at  the  will  of  the  surrogate  would,  I  fear  in  my  case,  be  open 
to  criticism,  and  I  will  not  at  present  allow  them  for  the  reasons  stated. 
■  Besides,  the  new  act  contains  no  repealing  clause,  and  section  2561  of 
chapter  18  of  the  old  Code  is  not  inconsistent  with  section  2748  of  the 
present  law.  By  the  said  section  2748  as  construed  the  surrogate  would 
be  authorized  to  allow  $70  to  the  special  guardian  in  this  instance  and 
no  more. 

The  decree  will  provide  for  $70  in  this  instance.  Costs  taxed  and 
compensation  to  special  guardian  fixed.  Insert  amounts  for  distribu- 
tion in  decree. 

•For  other  cases  see  same  topic  ft  {  nuubbr  In  Dec.  ft  Am.  Digs.  1907  to  date,  ft  Rep'r  Indexes 
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In  re  O'DAT'S  BSTATB. 

(Snrrogate's  Court,  New  York  County.    DecMnber  8,  1014.) 

ExEouTOBS  AND  Adminlstratobs   (|  180*)  —  Settlbmest  of  Estates  —  Ac- 
counting— Compensation  fob  Special  Qttabdian. 

The  Surrogates'  Law,  enacting,  Inter  alia,  Code  Civ.  Proc.  |  2748,  pro- 
Tiding  that  a  special  guardian  tor  an  Infant  shall  receive  a  reasonable 
compensation  for  his  services,  to  be  fixed  by  the  surrogate,  payable  from 
the  estate,  or  from  the  interest  of  the  ward  therein,  or  from  both,  as  the 
surrogate  may  direct,  does  not  authorize  the  surrogate  to  allow  to  a  spe- 
cial guardian  of  an  Infant  having  no  present  Interest  In  the  estate  com- 
pensation payable  out  of  the  estate  In  an  accounting  proceeding  without 
contest  but  may  allow  to  the  spedal  guardian  costs  payable  out  of  the 
estate. 

[Ed.  Note. — For  other  cases,  see  Executors  and  Administrators,  Cent. 
Dig.  a  655,  fln-«80;   Dec.  Dig.  i  180.*] 

In  an  accounting  proceeding  of  the  estate  of  Daniel  O'Day.  Al- 
lowance to  special  guardian  as  costs,  but  no  allowance  for  compensa-- 
tion. 

Hatch  &  Sheehan,  of  New  York  City,  for  trustee. 
Parker  &  Aaron,  of  New  York  City,  for  Eliza  O'Day. 

FOWLER,  S.  In  an  accounting  proceeding  where  there  is  no  con- 
test the  parties  ask,  in  behalf  of  a  special  guardian  whose  infants  have- 
no  present  interest  in  the  estate  in  the  hands  of  the  accountants,  my 
consent  that  compensation  be  allowed  to  hira  for  the  guardian's  serv- 
ices payable  out  of  the  principal  of  the  estate,  which  belongs  to  others 
and  in  which  his  infants  have  no  present  interest.  This  application  is 
soupht  to  be  justified  by  the  new  section  2748  (C.  C.  P.)  enacted  by 
the  Surrogates'  Law  of  1914  as  follows: 

"A  special  guardian  for  an  Infant  or  Incompetent  shall  receive  a  reasonable 
compensation  for  his  services  to  be  fixed  by  the  surrogate,  payable  from  the 
estate  or  fund,  or  from  the  interest  of  the  ward  therein  or  from  both,  as  the 
surrogate  may  direct" 

I  have  often  looked  at  that  section  since  its  enactment,  and  the  more 
I  look  at  it  the  more  I  distrust  a  construction  of  it  which  would  in- 
vest me  with  a  general  power  to  grant  compensaticm  in  my  own  arbi- 
trary discretion  and  at  no  fixed  rate  out  of  estates  belonging  to  others 
in  the  hands  of  executors  or  testamentary  trustees.  I  distrust  such 
assertion  of  the  surrogate's  power,  and  I  distrust  such  a  construction 
of  the  section  as  would  give  the  surrogate  such  a  plenary  power.  Such 
a  construction  does  not  seem  to  me  consistent  with  the  public  ioterestr 
or  with  precedent  or  principle,  or  with  the  responsibilities  of  a  Sur- 
rogate's Court  situated  in  such  an  exceptionally  rich  community  as 
this.  I  know  very  well  the  dangers  of  such  an  arbitrary  power,,  not 
perhaps  so  much  to  large  estates,  which  are  able  to  protect  themselves 
by  costly  contentions,  but  to  the  countless  poorer  estates  distributable 
to  helpless  children  or  widows,  where  the  imposition  of  a  relatively 
large  allowance  by  me  would  often  be  an  irremediable  wrong. 

•For  other  euw  ee«  same  topic  *  I  inntaaM  In  Dee.  ft  Am.  Digs.  1907  to  Oat*,  ft  Bap^  tedazo 


Digitized  by 


Google 


42(^  150  NEW  YORK  SUPPLEMENT  (Suf.  Ct. 

This  new  section  is  in  terms  contrary  to  the  long-settled  policy  of 
this  state.  I  do  not  mean  to  impute  to  the  Legislature  the  slightest 
intention  of  enacting  a  mischief,  but  I  feel  bound  to  inquire  what  they 
must  be  taken  to  have  meant  by  that  new  section,  and  how  it  ought 
to  be  construed  so  as  to  fit  it  harmoniously  into  the  settled  jurispru- 
dence of  this  state.  No  injustice  can  be  presumed  to  have  been  in-, 
tended  by  the  Legislature.    What,  then,  does  the  new  section  intend? 

In  the  first  place,  it  will  be  observed  that  the  new  section  contains 
no  real  limitation,  on  its  face,  on  the  amount  of  the  proposed  allow- 
ance. It  does  not  read  "compensation  In  no  case  to  exceed  $50,000, 
or  $500,  or  $50  even."  In  a  vast  estate  I  might  be  persuaded  to  esti- 
mate the  allowance  to  be  made  to  the  guardian  at  too  large  an  amount, 
or  in  another  instance  at  a  sum  so  large  as  to  exhaust  the  estate  here 
to  be  distributed.  The  statute  would  not,  in  terms,  forbid  this.  Un- 
der similar  conditions  that  very  eminent  man,  Mr.  Bradford,  who 
sat  in  this  seat,  protested  against  a  construction  of  a  contemporaneous 
statute  of  this  state  which  left  to  the  surrogate  the  power  of  fixing 
costs  without  reference  to  any  standard  in  the  way  of  a  fee  bill.  To 
give  the  law  before  him  consistency  with  justice,  Mr.  Bradford  read 
into  the  act  a  superseded  fee  bill  of  another  court.  Western  v.  Ro- 
maine,  1  Bradf.  Sur.  at  page  38.  This  was  going  a  long  way,  but  his 
construction  was  followed.  Willcox  v.  Smith,  26  Barb.  329,  330.  This 
wise  course  prevented  such  scandalous  practices  as  those  animadverted 
on  in  Matter  of  Stevens,  114  App.  Div.  607,  614,  99  N.  Y.  Supp.  1070, 
affirmed  188  N.  Y.  589,  81  N.  E.  1176.  * 

It  must  be  recognized  that  before  the  late  Surrogates'  Law  of  1914 
(Laws  1914,  c.  443)  the  Court  of  Appeals  had  distinctly  denied  that 
a  Surrogate's  Court  had  power  to  award  a  special  guardian  compensa- 
tion out  of  the  general  estdte.  Matter  of  .Robinson,  160  N.  Y.  448, 
452,  55  N.  E.  4;  Matter  of  Will  of  Budlong,  100  N.  Y.  203,  205,  3 
N.  E.  334;  Matter  of  Holden,  126  N.  Y.  589,  27  N.  E.  1063;  Re 
Farmers'  Loan  &  Trust  Co.,  49  App.  Div.  1,  63  N.  Y.  Supp.  227.  The 
Legislature  is  to  be  presumed  to  have  known  this,  and  also  that  it  was 
a  general  principle  of  law  in  this  state  that  costs  and  allowances  of 
guardians  could  not  be  made  payable  out  of  other  people's  property. 
Gott  V.  Cook,  7  Paige,  at  page  544.  On  what  theory  such  a  sudden 
departure  from  precedent  was  justified  I  am  not  informed. 

There  has  been,  even  since  the  Revised  Statutes,  a  distinction  be- 
tween the  allowance  of  costs  to  guardians  payable  out  of  the  estate 
and  compensation  to  guardians  payable  only  out  of  the  infant's  share. 
Section  10,  2  R.  S.  p.  223;  Matter  of  Will  of  Budlong,  100  N.  Y. 
at  page  205,  3  N.  E.  334.  It  is  now  claimed,  not  particularly  in  this 
matter,  as  the  parties  here  acquiesce  in  my  conclusion,  that  the  new 
section  of  the  Surrogates'  Law  of  1914  (section  2748,  C.  C.  P.)  ob- 
literates all  this  distinction,  and  that  the  surrogate  may  now  allow 
to  the  special  guardian  compensation  in  his  discretion  out  of  the 
property  of  others  than  the  infant  represented  by  the  special  guard- 
ian. I  doubt,  since  looking  into  it,  if  this  construction  can  be  taken 
to  express  the  intention  of  the  Legislature.  The  statute  is  to  be  read 
as  a  whole.    Section  2561  of  the  former  Code  of  1913,  it  will  be  ob- 
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served,  is  re-enacted  by  the  new  Surrogates'  Law  as  section  2746  of 
the  Code  of  1914.  If  Surrogate  Bradford  could  read  as  he  did  an 
old  fee  bill  into  an  indefinite  act  relative  to  costs  to  be  granted  by 
the  surr(^te,  why  is  it  not  possible  to  read  into  the  present  sections 
2748,  2746,  C.  C.  P.,  in  which  the  Legislature  defines  what  is  "rea- 
sonable compensation?"  So  doing  would  prevent  injustice  in  any  fu- 
ture case,  and  make  the  new  section  2748  consistent  with  precedent 
and  with  the  wise  policy  heretofore  pursued  in  this  state. 

But  if  the  construction  just  denoted  shall  be  regarded  as  forced, 
there  is  another  consideration  which  cannot  be  overlooked,  although 
I  am  reluctant  in  a  court  of  first  instance  to  go  into  a  question  of 
legislative  power,  for  the  reasons  I  stated  in  my  judgment  in  Matter 
of  Thornburgh,  72  Misc.  Rep.  at  page  621,  132  N.  Y.  Supp.  268.  The 
consideration  to  which  I  allude  is  the  power  of  the  L^slature  to  enact 
that  provision  of  section  2748,  C.  C.  P.,  which  is  said  to  enable  the 
surrogate  to  compensate  a  guardian  of  infants  at  any  amount  he  fixes 
out  of  property  belonging  to  others  than  the  infants  themselves.  This 
legislation,  it  is  asserted,  enables  the  surrogate  to  transfer  the  legal 
title  of  property  from  one  person  to  whom  it  belongs  to  another  to 
whom  it  does  not  belong.  Has  the  Legislature  such  a  power?  Cer- 
tainly it  is  open  to  doubt.  In  the  Estate  of  David  Stevenson,  150  N. 
Y.  Supp.  423,  I  expressed  my  own  doubt  on  the  legislative  power. 
There  is  no  analogy  between  the  power  of  a  court  of  equity  to  grant 
allowances  out  of  a  res  in  court  and  the  surrogate's  power  so  to  do  out 
of  an  estate  not  in  court.  The  chancery  power  was  attained  after  a 
long  struggle,  and  was  justified  on  the  theory  of  the  protection  of  the 
res  in  court,  or  on  the  theory  that  the  legal  title  of  the  res  was  while 
in  transit  really  vested  in  the  court  of  equity.  There  is  no  analogy 
between  that  state  of  facts  and  this.  Here  an  estate  of  a  deceased 
person  is  not  in  the  Surrogate's  Court,  but  in  the  personal  representa- 
tives. It  is  here  not  for  protection  pendente  lite  over  a  controverted 
title,  but  it  is  here  for  distribution  in  accordance  with  a  last  will  or 
the  statute  of  distributions.  The  surrogate  has  no  judicial  title  to 
such  property,  although  in  legal  theory  he  is  sometimes  regarded  of- 
ficially as  chief  executor  or  chief  admmistrator  of  alf  estates,  because 
he  is  the  source  of  all  letters  testamentary  or  of  administration. 

It  is  quite  true  that  at  present  an  accounting  proceeding  in  this  court 
may  have  reference  to  the  former  equity  jurisdiction  conferred  on  this 
court,  and  that  the  accounting  proceeding  now  bears  some  likeness 
to  a  former  administration  suit  in  chancery.  I  briefly  referred  to  this 
point  in  Matter  of  Watson,  86  Misc.  Rep.  594,  595,  148  N.  Y.  Supp. 
902.  But  I  am  unwilling  to  think  that  the  theory  prevailing  in  chan- 
cery, that  in  an  administration  suit  the  fund  is  in  court,  has  any  rele- 
vancy to  conditions  in  a  court  of  probate.  Much  depends  on  the  the- 
ory on  which  the  several  courts  act  in  regard  to  the  situation  of  the 
legal  title. 

The  old  common-law  theory  of  legal  title  is  not,  I  fear,  always  suf- 
ficiently guarded  in  our  country,  and  there  is  a  disposition  of  late  years 
observable  among  us  to  regard  all  our  courts  as  having  some  extended 
and  mysterious  power  over  legal  titles  whenever  property  is  directly 
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or  indirectly  the  subject-matter  of  litigation.  Thus  a  court's  appoint- 
ment of  a  new  trustee  in  the  place  of  an  old  trustee  or  a  new  official 
assignee  is  often  regarded  by  us  in  this  country  as  per  se  working  a 
transubstantiation  of  the  legal  title  from  one  to  the  other  appointee, 
without  the  necessity  of  any  conveyance  of  the  legal  title  from  the  out- 
going trustee  to  the  incoming  trustee.  This  theory  I  have  always  ven- 
tured to  regard  as  dangerous,  and  calculated  to  magnify  unduly  the 
power  of  the  state  and  its  courts  over  private  property.  This  danger- 
ous theory  is  emphasized  by  a  practice  which  would  even  regard  a 
court's  decree  directing  a  conveyance  as  the  equivalent  of  a  convey- 
ance from  a  trustee  to  a  cestui  que  trust.  I  referred  to  this  subject 
in  my  judgment  in  Matter  of  Zerega,  81  Misc.  Rep.  at  page  122,  142 
N.  Y.  Supp.  144,  affirmed  on  appeal.  The  theory  just  noticed  may 
be  urged  to  be  closely  allied  to  the  legislative  grant  (if  grant  it  be)  of  a 
power  to  a  surrogate  to  make  allowances  to  one  party  out  of  the  prop- 
«rty  of  other  parties  to  a  legal  contention.  If  it  is  so  allied,  then  I 
have  no  hesitation  in  saying  that  such  precedents  are  to  my  mind  no 
justification  of  the  power. 

The  Legislature  has  not  the  power  to  authorize  the  surrogates  to 
grant  allowances  to  one  party  out  of  the  private  property  of  other 
parties.  In  Westervelt  v.  Gregg,  12  N.  Y.  202,  it  was  held  that  the 
Legislature  had  no  power  to  take  away  vested  rights  and  transfer 
them  to  another.  Matter  of  Hatch,  43  N.  Y.  Super.  Ct.  89,  reads  to  the 
same  point. 

I  recognize  that  I  have  stated  only  my  own  opinion,  but  I  shall  act 
on  it  until  I  am  advised  by  authority  of  my  superiors  that  I  am  in  er- 
ror in  my  construction,  and  then  the  responsibility  for  the  results  will 
no  longer  be  mine.  There  having  been  no  contest,  the  special  guard- 
ian is  entitled  to  $25  costs,  payable  out  of  the  estate,  but  to  no  allow- 
ance, as  his  infants  receive  nothing  out  of  which  it  can  be  made  pay- 
able. 
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(87  Mlac.  Bep.  75) 

In  re  AVERY  et  aL 

(Sanrogate'B  C!ourt,  Westchest^  Connty.    Septemb«r,  1914.) 

Wills  (§  754*) — Construction — Besiduaby  Clause. 

Testatrix,  after  a  number  of  legacies,  provided  that  all  the  residue  of 
her  estate,  and  all  fnnds  In  tbe  hands  of  her  executors  and  trustees,  set 
apart  to  produce  incomes,  and  not  spedally  dlspoeed  of,  and  all  void  or 
lapsed  legacies,  were  bequeathed  equally  to  three  persons  named.  Held, 
the  estate  being  insufficient  to  pay  general  legacies  In  full,  that  the  clause 
was  merely  a  residuary  clause,  and  couid  not  be  construed  as  a  specific 
gift  to  the  three  named  of  a  legacy  which  lapsed  by  death  of  the  legatee 
before  testatrix,  or  of  the  principal  of  a  trust  fund  which  testatrix  had 
directed  should  become  part  of  the  residuary  estate  on  death  of  the  life 
beneflciary,  so  as  to  give  the  three  preference  over  deficiencies  in  general 
legacies  given  to  others. 

[Ed.  Note.— For  other  cases,  see  WUls,  Cent  Dig.  H  1945,  1946;  Dec. 
Dig.  {  764.*] 

Judicial  settlement  of  the  account  of  Edward  S.  Avery  and  others, 
as  administrators  with  the  wiH  annexed  of  Mary  E.  Brinckerhoflf,  de- 
ceased.  Decreed  according  to  opinion. 

Satterlee,  Canfield  &  Stone,  of  New  York  City,  for  administrators 
c.  t.  a. 

Harrison  T.  Slosson,  of  New  York  City,  special  guardian. 

Emmet  &  Parish,  of  New  York  City,  for  New  York  Life  Ins.  & 
Trust  Co.,  as  trustee,  etc. 

Charles  P.  Williams,  of  Lyons,  for  legatee  Mary  A.  Williams. 

Remson  &  Parsons,  of  New  York  City,  for  New  York  Kindergarten 
Ass'n. 

Tison  &  Goddard,  of  New  York  City,  for  legatee  Amelia  M.  Clark. 

Huger  W.  Jervey,  of  New  York  City,  for  Edward  S.  Avery  and 
others. 

SAWYER,  S.  The  accounting  filed  in  this  proceeding  shows  that 
the  estate  of  the  decedent  is  insufficient  to  pay  the  general  legacies  in 
full.  The  specific  legacies  have  been  turned  over  and  a  large  portion  of 
the  general  legacies  have  been  paid.  Under  the  second  clause  of  the 
will  of  the  testatrix,  William  G.  Hoople,  who  predeceased  her,  was 
given  a  legacy  of  $10,000.  Under  the  ninth  clause  of  the  will  the  tes- 
tatrix established  two  trust  funds,  as  follows: 

"Ninth.  I  direct  my  executors  to  set  apart  two  funds  of  $12,000  each,  and 
to  pay  the  income  of  one  fund  to  Mary  O'Brien,  and  the  income  of  the  other 
fund  to  Catherine  Morris  so  long  as  they  live  respectively,  the  principal  of 
the  sums  or  fnnds  on  their  respective  deaths  to  become  a  part  of  my  resids- 
ary  estate." 

The  residuary  clause  of  the  will  reads  as  follows : 

"Fifteenth.  All  the  rest,  residue  and  remainder  of  my  estate  and  all  fuud.s 
in  the  hands  of  my  executors  and  trustees  set  apart  to  produce  Incomes  and 
not  herein  specifically  devised  or  bequeathed,  and  all  lapsed  and  void  legacies, 
I  give,  devise  and  bequeath  to  Edward  S.  Avery,  Helen  F.  Avery  and  Theo- 
dore S.  Avery  equally  share  and  share  alike." 

*For  otlier  cum  sea  taaM  topic  A  1  NtnisaB  In  Dae.  *  AB.-Dlgs.  IMT  to  ilatet  ft  Rop'r  Indoxoi 


Digitized  by 


Google 


4^  150  NEW  TOKK  SUPPLEMENT  (Sur.  Ct 

Mary  O'Brien,  one  of  the  beneficiaries  of  the  trust  fund  creaCed 
under  the  ninth  clause,  is  dead.  The  other  beneficiary,  Catherine  Mor- 
ris, is  still  alive.  The  attorneys  for  the  administrators  with  the  will 
annexed  claim  that  under  the  fifteenth  clause  of  the  testatrix's  will 
there  was  a  separate  gift  of  all  lapsed  legacies  to  Edward  S.  Avery, 
Theodore  S.  Avery,  and  Helen  F.  Avery  Tucker,  and  that,  therefore, 
the  legacy  of  $10,000  bequeathed  to  William  G,  Hoople,  the  same  hav- 
ing lapsed  by  reason  of  his  death  before  the  testatrix,  should  be  paid 
to  these  three  individuals  before  any  payment  therefrom  is  made  to 
make  up  the  deficit  in  the  payment  of  the  general  legacies.  Said  at- 
torneys also  claim  that  the  principal  of  the  trust  funds  mentioned  in 
the  ninth  clause  of  the  will,  upon  the  death  of  the  beneficiaries  men- 
tioned therein,  should  be  paid  to  Edward  S.  Avery,  Theodore  S.  Avery, 
and  Helen  F.  Avery  Tucker,  individually,  and  that  the  same  should  not 
be  applied  toward  the  payment  of  the  deficit  of  the  general  legacies. 

A  careful  consideration  of  the  will  convinces  me  that  these  con- 
tentions ought  not  to  be  sustained.  The  general  principle  of  the  law  is 
that  legacies  should  be  paid  in  full  before  any  payment  to  the  residuary 
legatee,  and  that  the  residuary  legatee  cannot  call  upon  the  general  or 
specific  legatees  to  make  an  abatement  so  as  to  share  proportionately 
with  him.  The  whole  scheme  of  the  will  shows  clearly  to  my  mind  that 
the  intention  of  the  testatrix  was  to  create  a  large  number  of  general 
and  specific  legacies,  and  after  these  were  all  paid  then  the  rest,  resi- 
due, and  remainder  to  go  to  the  residuary  legatees  specifically  men- 
tioned. It  can  be  assumed  that  the  testatrix,  in  framing  her  testamen- 
tary scheme,  contemplated  that  her  property  was  sufiicient  in  amount 
to  carry  out  all  details. 

-,.  Thp  capital  of  the  trust  funds  created  by  the  ninth  clause  of  the 
will  cannot  be  considered  as  a  specific  bequest  to  Edward  S.  Avery, 
Theodore  S.  Avery,  and  Helen  F.  Avery  Tucker  under  the  fifteenth 
clause  of  the  will,  because  the  intention  of  the  testatrix  is  shown  very 
clearly  when  she  states  in  the  ninth  clause  that  "the  principal  of  the 
sums  or  funds  on  their  respective  deaths  to  become  a  part  of  my  resid- 
uary estate."  This  shows  conclusively  that  the  testatrix  considered 
that  the  two  funds  in  question  should  become  a  part  of  the  residuary 
estate.  The'  inclusion  in  the  fifteenth  clause  of  the  will  of  "funds  in 
the  hands  of  my  executors  and  trustees  set  apart  to  produce  income  and 
not  herein  specifically  devised  or  bequeathed,  and  all  lapsed  or  void 
legacies"  adds  nothing  to  the  clause  and  takes  nothing  from  it  what- 
ever. Least  of  all  does  it  change  the  character  of  the  clause,  rather  it 
goes  to  confirm  its  charactier,  if  confirmation  were  necessary,  for  these 
are  things  of  the  exact  sort  that  find  their  proper  places  in  the  residue. 

If  the  testatrix  had  intended  to  bequeath  the  principal  of  these  trust 
funds  and  all  lapsed  legacies  to  the  persons  named  as  residuary  lega- 
tees personally,  to  the  exclusion  of  the  general  and  specific  legatees, 
she  certainly  would  have  provided  for  the  same  in  another  separate 
and  distinct  clause.  By  carefully  considering  the  provisions  of  the 
will  it  will  be  observed  that  the  residuary  legatees  have  been  previ- 
ously named  in  ihe  will  as  genisral  legatees,  and  are  large  recipients  of 
the  bounty  of  the  testatrix  to  the  extent,  of  oyer  half  a  million  dollars. 
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It  could  not  have  been  the  intention  of  the  testatrix  that,  in  addition  to 
Ae  above  liberal  provision  for  these  residuary  legatees,  they  were  to 
be  preferred  further  at  the  expense  and  abatement  of  the  general  lega- 
tees. 

I  am  of  the  opinion  that,  considering  the  whole  will,  there  was  a 
clear  intention  on  the  part  of  the  testatrix  to  treat  the  principal  of  the 
two  trust  funds  created  under  the  ninth  clause  of  the  will,  and  the 
lapsed  legacy  of  $10,000  mentioned  in  the  second  clause,  as  part  of  the 
rest,  residue,  and  remainder  of  her  estate  after  the  pajrment  of  the 
general  legacies  in  full.  There  could  be  no  rest,  residue,  and  remainder 
of  the  estate — no  real  residuary  fund — ^until  that  was  done.  Matter 
of  Title  Guarantee  &  Trust  Co.,  195  N.  Y.  339, 88  N.  E.  375. 

Findings  and  decree  may  be  submitted  on  notice. 

Decreed  accordingly. 


(87  Misc.  Bep.  172) 

In  re  CUNNINGHAM'S  BSXATB. 
(Surrogate's  Ciourt,  New  Xork  Cotinty.    Octobier,  1914) 

Costs  (f  4*) — Taxatioh — ^Wbat  Law  Govkbnb — "Pbacticb." 

The  amountB  to  be  taxed  as  costs  In  a  proceeding  pending  in  the  Surro^ 
gate's  Court  on  September  1,  1904,  when  the  new  Practice  Act  yent  Into 
effect,  are  controlled  by  such  act,  and  not  by  the  statute  In  existence 
when  the  proceeding  was  commenced,  notwithstanding  -the  provision  of 
Code  Civ.  Proc.  (new)  {  2771,  that  any  pending  action  or  proceeding  "shall 
proceed  under  the  practice  established,  tl>e  same  as  though  not  affected 
by  this  act^ ;  the  word  "practice,"  as  used  in  such  section,  applying,  .in 
regard  to  cost,  only  to  the  formal  requisites  of  the  taxation  of  costs,  and 
not  to  the  qnestlon  of  the  amounts  to  be. allowed. 

[Ed.  Note:— For  other  cases,  see  Costs,  Cant  Dlt;.  ||  2,  3,  109;  Dec 
Dig.  f  4.* 

For  other  definitions,  see  Words  aind  Phrases,  First  and  Second  Serl^, 
Practice.] 

In  the  matter  of  the  estate  of  Datxiel  Cunningham,  deceased.  De- 
creed that  bill  of  costs  presented  by  executors  be  taxed  under  statute 
now  in  force. 

See,  al§o,  163  App.  Div.  952,  148  N.  Y.  Supp.  1111. 

Thomas  F.  Gilroy,  Jr^  of  New  York  City,  for  executors.     | 
Thomas  A.  Byrne,  of  New  York  City,  for  Catherine  Cunningham. 
Katz  &  Sommerich,  of  New  York  City,  for  Rose  Klein. 
John  Thomas  Smith,  of  New  York  City,  for  Peter  Cunningham. 
Noble,  Estabrook  &  McHarg,  of  New  York  City,  for  Catherine  Lut- 
trelL 

COHALAN,  S.  This  matter  was  pending  on  September  1,  1914, 
when  the  new  Practice  Act  went  into  effect.  A  decision  has  been  made 
confirming  the  report  of  the  referee.  Upon  the  settlement  of  the  de- 
cree the  question  arises  as  to  whether  the  costs  to  be  taxed  should  be 
governed  by  the  statute  in  effect  when  the  proceeding  was  instituted 

*rot  other  cases  aee  Mune  topic  ft  9  mumbxb  In  Oeo.  ft  Am.  Digs.  1907  to  date,  ft  Rep'r.  Indexes 
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or  by  the  statute  that  became  effective  September  1, 1914.   New  section 
2771,  Code  Civil  Procedure,  provides: 

"Nothing  in  this  chapter  sOiall  repeal,  amend  or  modify  any  ezisttng  law 
spedally  aprlying  to  any  couuty,  which  is  inconsistent  with  any  section  of 
this  chapter,  nor  In  any  manner  afTect  any  litigation,  action  or  special  proceed- 
ing peudlDg  at  the  time  when  this  net  takes  effect,  and  such  pending  action  or 
special  proceeding  shall  proceed  under  the  practice  established,  the  same  as 
though  not  affected  by  tills  act" 

It  is  well  settled  that  the  taxation  of  costs  is  controlled  by  the  stat- 
ute in  existence  at  the  time  of  taxation,  and  that  the  later  statute 
prevails  over  the  one  that  was  in  existence  at  the  time  when  the  ac- 
tion or  proceeding  was  commenced.  Supervisors  of  Onondaga  County 
V.  Briggs,  3  Denio,  173;  Defendorf  v.  Defendorf,  42  App.  Div.  166, 
59  N.  Y.  Supp.  163 ;  Garling  v.  Ladd,  27  Hun,  112 ;  Munson  v.  Curtis, 
43  Hun,  214;  Holmes  v.  St.  John,  4  How  Prac.  66;  Steward  v.  Lam- 
oreaux,  5  Abb.  Prac.  14;  1  Heaton,  Surr.  Courts  (3d  Ed.)  600.  I 
do  not  find  anything  in  section  2771.  above  quoted,  that  changes  this 
rule  in*  regard  to  costs  and  iftUowances  under  the  new  act.  Section 
2771  provides: 

"Nothing  In  this  chapter  shaD  *  •  •  in  any  manner  affect  any  litiga- 
tion, action  or  special  proceeding  pending  at  the  time  when  this  act  takes  ef- 
fect, and  such  pending  action  or  special  proceeding  sh.nll  proceed  under  the 
practice  established,  the  same  as  though  not  affected  by  this  act." 

As  was  stated  in  Steward  v.  Lamoreaux,  5  Abb.  Prac.  14: 

"The  right  to  costs  is  created  by  statute  and  wholly  depends  upon  It,  and 
ibe  right  does  not  become  fixed  until  ihe  UxtninaWtn  of  the  tuit." 

Costs  are  not  any  part  of  a  "litigation,  action  or  special  proceeding." 
They  are  merely  an  incident  to  the  decree  or  judgment  entered  at 
"the  termination  of  the  suit."  It  seems  that  the  clause  in  section  2771, 
"and  such  pending  action  or  special  proceeding  shall  proceed  under 
the  practice  established,  the  same  as  though  not  affected  by  this  act," 
defines,  explains,  and  limits  the  clause  "nor  in  any  manner  affect  any 
litigation,  action  or  special  proceeding  pending  at  the  time  when  this 
act  takes  effect."  In  my  opinion,  the  word  "practice,"  as  used  in 
section  2771,  applies,  in  regard  to  costs,  only  to  the  formal  .requisites 
of  the  taxation  of  costs,  such  as  the  time  and  manner  of  notice,  the 
form  of  the  affidavit  required,  etc.,  and  does  not  refer  to  the  substan- 
tial question  of  the  amounts  to  be  allowed  as  costs.  The  bill  of  costs 
presented  by  the  executors  in  this  matter  will  be  taxed  under  the  stat- 
ute now  in  force. 

Decreed  accordingly. 
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NATIONAL  PRINTING  4  ENGBAVING  00.  t.  ARMSTRONG. 

(Supreme  Court,  Appellate  Term,  First  Department.     December  14,  1914.) 

EzEcunoR  (S  377*) — Supplementabt  Pbocekdinos — ^Affidavit— Suffici- 
Ewcrr. 

An  affidavit  of  the  Judgment  creditor's  attorney  was  Insufficient  to  sup- 
port an  order  for  the  examination  of  a  judgment  debtor  before  the  re- 
turn of  execution,  where  it  stated  the  Jurisdictional  fact  that  the  debtor 
had  property  on  information  and  beUef,  and  did  not  state  the  sources  of 
his  information  or  the  grounds  of  his  belief. 

[Ed.  Note.— For  other  cases,  see  Execution,  Cent  Dig.  §{  1109-1113, 
1132-1135;  Dea  Dig.  {  877.*] 

Appeal  from  City  Court  of  New  York,  Special  Terra. 

Supplementary  proceedings  by  the  National  Printing  &  Engraving 
Company  against  Paul  Armstrong.  From  an  order  denying  his  motion 
to  vacate  and  set  aside  an  order  for  his  examination  in  supplementary 
proceedings  before  return  of  execution,  the  judgment  debtor  appeals. 
Reversed  and  motion  granted. 

Argued  December  term,  1914,  before  GUY,  PAGE,  and  BIJUR,  JJ. 

Phelan  Beale,  of  New  York  City,  for  appellant. 
Leon  Laski,  of  New  York  City,  for  respondent. 

PER  CURIAM.  The  affidavit  upon  which  the  order  for  examina- 
tion of  the  debtor  was  granted  was  made  by  the  plamtiff's  attorney, 
and  was  based  entirely  upon  information  and  belief  as  to  the  juris- 
dictional fact  that  the  debtor  has  property.  Neither  the  sources  of 
the  information  nor  the  grounds  of  the  belief  were  stated.  The  affi- 
davit was  therefore  clearly  insufficient,  and  the  order  should  have  been 
vacated  upon  motion.  Matter  of  Garcia  v.  Morris,  51  Misc.  Rep.  592, 
101  N.  Y.  Supp.  253. 

The  order  appealed  from  is  reversed,  with  $10  costs  and  disburse- 
ments, and  motion  to  set  aside  order  for  examination  of  defendant 
granted  with  $10  costs. 


VORON  v.  CHAIT  et  aL     (No.  6348.) 
(Supreme  Conrt,  Appellate  Division,  First  Department.    December  11,  1014.) 

L  I'LEADiNo  (!  364*) — Stbikino  Oct  Au^koations — Ibbelevant  Mattbb. 

In  an  action  on  behalf  of  a  corporation,  by  an  officer  and  director 
thereof,  to  compel  another  officer  and  director  to  account  for  his  inter- 
ference with  the  funds  of  the  corporation,  allegations  that  defendant  had 
Charged  plaintUt  with  fraud,  and  that  plaintiff  was  dishonest  in  his 
transa^ons  with  the  company  and  with  his  customers,  and  made  cer- 
tain representations  to  customers,  were  immaterial,  tuid  should  have  been 
stricken  from  denials  contained  in  the  answer,  on  motion,  as  plalntlfT's 
dishonesty  or  fraud  had  no  relation  to  a  claim  that  defendant  had  been 
guilty  of  similar  acts. 

[Ed.  Note.— For  other  eases,  see  Pleading,  Cent  Dig.  H  1156-1162; 
Peg  Dig.  8  864.*] 

*rot  oUiar  MM*  see  wuna  topic  A  i  numseb  In  Oco.  A  Am.  Digs.  1907  to  date,  &  Rep'r  Indoxon 
150  N.y.S— 28 
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2.  PusADTKG  (S  365*) — Striking  Out  Allegations — ^Ikkslevant  Matteb. 

On  a  motion  to  strike  Immaterial  allegations  from  denials  In  the  an- 
swer, it  was  Immaterial  tbat  the  allegations  of  the  complaint  denied  were 
also  immaterial. 

[Ed.  Note.— For  other  cases,  see  Pleading,  Cent  Dig.  if  1163-1172; 
Dec.  Dig.  {  366.*] 

Appeal  from  Special  Term,  New  York  County. 

Action  by  Isaac  Voron  against  Sabbatia  Chait  and  another.  From 
an  order  denying  a  motion  to  strike  out  certain  allegations  in  the  an- 
swer as  irrelevant  and  scandalous,  plaintiff  appeals.  Reversed,  and 
motion  granted. 

Argued  before  INGRAHAM,  P.  J.,  and  CLARKE,  SCOTT,  DOW^ 
LING,  and  HOTCHKISS,  JJ. 

Alexander  Thain,  of  New  York  City,  for  appellant. 

Alvin  C.  Cass,  of  New  York  City,  for  respondents. 

INGRAHAM,  P.  J.  Motion  was  originally  made  to  strike  from  the 
amended  answer  two  allegations  which  were  inserted  in  denials  of 
allegations  of  the  complaint,  and  also  certain  allegations  which  were 
inserted  in  a  defense  and  counterclaim.  Subsequent  to  the  entry  of  this 
order  the  plaintiff  demurred  to  the  answer  alleging  the  separate  defense 
and  counterclaim,  and  that  demurrer  was  subsequently  sustained,  and 
from  that  the  defendants  have  not  appealed.  As  to  these  allegations, 
no  question  is  presented  on  this  appeal,  as,  the  demurrer  to  the  sepa- 
rate defense  and  counterclaim  having  been  sustained,  that  defense  and 
counterclaim  were  eliminated  from  the  answer,  and  for  that  reason  an 
appeal  from  another  order  involving  the  defense  and  counterclaim  has 
been  dismissed. 

[1]  The  only  question  on  this  appeal  is  whether  the  allegations  an- 
nexed-to  the  denials  in  the  second  and  fourth  paragraphs  of  the  an- 
swer should  have  been  stricken  out.  In  the  second  paragraph  the  an- 
swer alleges: 

"II.  Answering  the  allegations  contained  In  paragraph  XVI,  defendant  de- 
nies the  same.    •    •    • " 

That  is  a  good  denial  and  properly  pleaded.  The  further  allegation 
in  that  clause  in  the  answer,  however,  has  no  relevancy  to  any  alle- 
gation contained  in  the  complaint,  is  no  defense  to  any  cause  of  action 
there  alleged,  and  to  be  available  at  all  to  the  defendant  it  was  neces- 
sary to  allege  it  as  a  separate  defense.  Whether  or  not  the  defendant 
charged  the  plaintiff  with  fraud  is  entirely  immaterial.  It  could  not 
affect  the  right  of  the  plaintiff,  suing  as  a  representative  of  the  corpora- 
tion, to  compel  the  individual  defendants  to  account  for  interference 
with  the  funds. and  property  of  the  corporation  of  which  he  was  an  of- 
ficer and  a  director.  It  is  entirely  clear,  therefore,  that  this  allega- 
tion was  improperly  inserted  in  the  answer  and  should  have  been 
stricken  out. 

The  same  applies  to  the  fourth  paragraph  of  the  answer,  where- 
in the  defendant  denies  the  allegations  in  paragraph  XVIII  of  the 
comiplaint  and  adds  an  allegation  that  the  plaintiff  "was  dishonest  in 

*For  oth«-  cases  set  same  topic  i  i  mvmbsb  in  Deo.  ft  Am.  Dts*.  1M7  to  data,  A  Rap'r  Indexes 
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his  transactions,  both  with  the  company  and  with  his  customers,  and 
that  he  did  make  representations  to  customers  as  to  the  quality  of  the 
goods  sold  to  them."  This  also  is  entirely  immaterial  as  relating  to  the 
plaintiff's  cause  of  action.  As  before  stated,  the  plaintiff  is  not  seeking 
to  enforce  any  right  as  an  individual,  but  he  is  suing  in  behalf  of  the 
corporation,  of  which  both  are  officers  and  directors,  to  compel  the  de- 
fendant to  account  for  his  acts  as  officer  and  director  of  the  corpora- 
tion. 

1^2]  It  is  also  quite  immaterial  whether  the  clause  of  the  complaint 
which  this  denies  was  at  all  material.  The  defendant  could  either  ad- 
mit or  deny  the  allegation  of  paragraph  XVIII  of  the  complaint ;  but 
alleging  that  the  plaintiff  was  dishonest  and  had  defrauded  the  corpo- 
ration had  no  relation  to  a  claim  that  the  defendant  had  also  so  acted. 

It  follows  that  the  order  appealed  from  must  be  reversed,  with  $10 
costs  and  disbursements,  and  the  motion  to  strike  out  these  clauses  in 
the  second  and  fourth  paragraphs  of  the  answer  granted,  with  $10 
costs.    All  concur. 


ae4  App.  Dlv.  821) 

GOODHUE  V.  PENNELL  et  aL 

(Supreme  Court,  Appellate  Division,  Second  Department    December  11, 1914.) 

1,  Cov£»ANTS   (I  103*) — Ube  o»  Reai.  Pbopbbtt — ^"Habitation" — "Pbivatb 

Dwelling." 

A  covenant  that  no  bnildlng  sboold  be  erected  on  the  premises  other 
than  bnildings  to  be  used  or  occupied  or  for  the  purpose  of  being  used  or 
occupied  as  a  private  dwelling  house  or  habitation  restricts  the  use  of 
the  premises  to  private  dwellings;  the  word  "habitation,"  in  such  cove- 
nant, not  being  used  In  its  generic  sense  as  a  place  of  abode,  but  as  syn- 
onymous with  "dwelling,"  and  a  hotel  not  being  a  "private  dwelling." 

[Ed.  Note.— For  other  cases,  see  Covenants,  Cent  Dig.  {  169 ;  Dec.  Dig. 
I  108* 

For  other  definitions,  see  Words  and  Phrases,  First  and  Second  Series, 
Habitation;   Private  Dwelling.] 

2.  Covenants  ({  103*) — Use  of  Real  Estate — Use  of  BniLDiNos. 

That  covenant  is  not  simply  a  structural  covenant  requiring  the  erec- 
tion of  a  building  that  appeared  to  be  a  private  dwelling,  but  Is  also  a 
covenant  against  the  use  of  such  building  for  hotel  purposes. 

[Ed.  Note.— Fot  other  cases,  see  Covenants,  Cent  Dig.  g  169 ;  Dec.  Dig. 
S  103.*] 

8.  Injunction   (|  109*) — Defenses — Waiver — "Intebested  Pebson." 

The  owner  of  property  in  a  restricted  building  area  cannot  be  denied 
relief  against  the  violation  of  the  restrictions  by  another  owner,  because 
there  is  no  other  complaint  and  there  is  proof  that  many  approved  the 
violation,  where  there  is  no  proof  that  all  other  "interested  persons" — 
that  is,  property  owners  within  the  restricted  tract  or  most  of  them — 
were  williug  to  waive  the  enforcement  of  the  restriction. 

[Ed.  Note. — For  other  cases,  see  Injunction,  Cent  Dig.  S  187;  Dea  Dig. 
I  109.*] 

Cross-Appeals  from  Special  Term,  Nassau  County. 

Action  by  Maria  A.  Goodhue  against  George  Pennell  and  another  for 
injunction.  From  a  judgment  granting  the  injunction  in  part  and 
denying  it  in  part,  both  parties  appeal.    ModiBed  and  affirmed. 

*For  oihMT  casea  se*  um«  topic  A  {  nVmbeb  m  Dec.  ft  Am.  Digs.  1907  to  date,  *  Rep'r  iDitoxw 
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Argued  before  JENKS,  P.  T.,  and  BURR,  THOMAS,  RICH,  and 
STAPLETON,  JJ. 

Edwin  G.  Wright,  of  Rockville  Center,  for  plaintiff. 
Henry  A.  Uterhart,  of  New  York  City,  for  defendants. 

JENKS,  P.  J.  These  are  cross-appeals  from  a  judgment  of  the 
Special  Term  in  an  action  to  restrain  the  defendants,  perforce  of  a 
covenant  in  a  deed,  from  using  their  premises  in  the  hotel  business, 
and  from  the  sale  of  intoxicants  thereon.  The  judgment  that  restrains 
such  sale  is  so  clearly  right  that  I  confine  discussion  to  the  other  fea- 
ture of  it. 

The  covenant  reads  that  neither  the  parties,  nor  their  heirs  or  as- 
signs, shall  at  any  time  hereafter  "erect,  cause,  procure,  permit,  or 
suffer  to  be  erected  upon  the  hereby  granted  premises,  or  any  part 
thereof,  nor  upon  any  part  of  the  premises  shown  upon  the  aforesaid 
map"  (except  upon  certain  specified  blocks),  "any  building  other  than 
a  building  or  buildings  to  be  used  or  occupied,  or  for  the  purpose  of 
being  used  or  occupied,  as  a  private  dwelling  house  or  habitation." 
I  shall  consider  this  covenant,  mindful  of  the  primary  rules  of  inter- 
pretation stated  by  Werner,  J.,  in  Kitching  v.  Brown,  180  N.  Y.  414, 
73  N.  E.  241,  70  L.  R.  A.  742. 

Each  party  owns  lands  in  a  large  tract  of  rural  land  that  was  sub- 
jected to  a  building  scheme.  That  scheme  contemplated  development 
of  the  tract  for  detached  dwelling  houses.  Pursuant  to  such  scheme, 
the  tract  was  divided  by  streets  into  blocks,  which  were  subdivided  into 
lots,  and  the  map  thereof  made  and  filed  was  designated  "Map  of  Mas- 
sapequa  Villa  Lots."  From  1890  to  1893,  the  owners  made  a  number 
of  deeds  conveying  nearly  50  lots,  and  later  an  additional  number  of 
deeds  conveying  as  many  more.  Thereafter  a  part  of  the  land  was 
sold  to  an  improvement  company,  which  in  turn  sold  24  lots,  and  later 
on  the  remaining  lots  unsold  were  conveyed  to  a  land  and  title  com- 
pany, which  likewise  made  sales  and  executed  deeds  thereof.  All  of 
these  various  deeds  contained  the  covenants  in  question,  save  that  in 
the  printed  deed  of  conveyance  from  the  title  company  to  this  defend- 
ant the  covenants  were  erased  before  execution.  There  now  stands 
upon  this  tract  a  large  hotel,  a  number  of  shops  grouped  about  its 
railway  station,  and  about  45  private  dwellings. 

In  a  tract  designed  and  developed  primarily  for  private  dwellings, 
restrictions  against  the  keeping  of  hotels,  inns,  and  other  public  places* 
or  of  places  for  trade  or  for  business,  make,  of  course,  for  that  pur- 
pose. That  such  was  the  purpose  of  this  covenant  is  indicated,  also, 
by  the  fact  that  certain  parts  of  the  tract  are  freed  from  these  restric- 
tions, so  that  the  places  last  mentioned  could  be  congregated.  The 
defendant  Pennell,  Sr.,  moved  his  building  onto  his  land,  which  was 
subject  to  the  covenant,  put  another  story  upon  the  building,  and,  in 
his  own  words,  made  "a  first-class  hotel  of  it."  It  is  now  occupied 
and  used  for  that  purpose  by  the  other  defendant. 

[1]  I  think  that  the  words  of  the  covenant  restrict  this  land  to 
private  dwellings.  To  give  to  the  word  "habitation,"  as  used  in  the 
covenant,  its  generic  meaning  as  "a  place  of  abode,"  is  to  find  in  one 
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sentence  a  restriction  to  private  dwelling  houses  instantly  broadened 
so  as  to  include  any  structure  that  was  occupied  for  residential  pui'- 
poses  in  distinction  only  from  occupancy  for  business  or  for  trade. 
Not  only  this,  but  the  limitation  to  private  dwelling  houses  would  be 
meaningless,  inasmuch  as  such  a  house  is  a  habitation.  Private  dwell- 
ing houses  do  not  include  an  inn  or  a  hotel.  Skillman  v.  Smatheurst, 
57  N.  J.  Eq.  1-4,  40  Atl.  855 ;  Gannett  v.  Albree,  103  Mass.  372. 
And  the  chamber  of  a  guest  at  an  inn  is  not  his  dwelling  house. 
Rodgers  v.  People,  86  N.  Y.  360,  40  Am.  Rep.  548.  See,  also,  Kalb 
V.  Mayer,  150  N.  Y.  Supp.  94,  decided  November  27,  1914. 

The  learned  counsel  for  the  defendants  cites  Sonn  v.  Heilbei^,  38 
App.  Div.  515,  56  N.  Y.  Supp.  341,  in  which  it  was  held  that  an  apart- 
ment house  did  not  violate  a  covenant  for  a  family  residence,  in 
that  more  than  one  family  resided  in  the  former;  but  there  is  no 
analogy,  unless  we  hold  that  an  inn,  although  many  reside  therein,  is 
still  a  private  dwelling  house.  I  think  that  the  word  "habitation,"  as 
employed  in  the  covenant,  is  synonymous  with  the  other  words  of  the 
sentence,  "private  dwelling  house."  It  is  properly  used  as  a  dwelling 
house  (Bouvier;  Nowlin's  Adm'r  v.  Scott,  10  Grat  64;  Webster's 
EHct. ;  Standard  Diet.;  Stormonth's  Diet.),  and  there  is  no  reason 
why  it  cannot  aptly  describe  a  dwelling  house  that  is  private.  If  it 
be  urged  that  this  construction  makes  the  words  "or  habitation"  super- 
fluous, I  answer  that  it  may  be  so.  But  tautolo|;y  is  common,  even  in 
legal  documents,  and  a  multiplicity  of  words  neither  requires  nor  jus- 
tifies that  different  meanings  must  be  found  for  them. 

[2]  The  plaintiff  prays  that  the  defendants  be  enjoined  from  using 
the  premises  for  carrying  on  the  hotel  business.  But  the  learned  court 
found  that  so  much  of  the  covenant  as  provides  that  there  shall  not 
be  erected  upon  the  defendant's  premises  any  building  other  than  a 
building  or  buildings  to  be  used  or  occupied,  or  for  the  purpose  of  be- 
ing used  or  occupied,  as  a  private  dwelling  or  habitation,  is  a  struc- 
tural covenant,  and  that  the  building  or  habitation  erected  by  the  de- 
fendant upon  his  premises  does  not  violate  that  part  of  the  covenant. 
I  cannot  say  upon  this  record  whether  the  structure  itself,  as  to  its 
exterior,  violates  the  covenant,  because  I  have  no  description  thereof, 
save  its  dimensions,  which  are  much  smaller  than  those  of  many  pri- 
vate dwellings.  But  I  think  that  the  sole  object  of  the  covenant  was 
not  to  prevent  an  exterior  hotel  structure ;  in  other  words,  that,  despite 
the  covenant,  an  inn  or  a  hotel  might  be  kept  in  a  structure  that  ap- 
peared externally  to  be  a  private  dwelling  house.  Objections  to  struc- 
tures in  cities  may  naturally  be  more  substantial  than  those  to  struc- 
tures in  ruralities,  and  there  appears  no  reason  to  suppose  that  the 
sole  scope  of  this  covenant  was,  so  to  speak,  to  external  architecture. 
The  restriction  is  not  against  the  building,  but  against  a  building  "to 
be  used  or  occupied  or  for  the  purpose  of  being  used  or  occupied." 
We  must  construe  the  words  "with  reference  to  what  is  the  apparent 
object"  of  the  covenant.  Kitching  v.  Brown,  supra ;  Rolls  v.  Miller, 
53  L.  J.  Ch.  Div.  652. 

Not  only  did  the  defendant  Pennell,  Sr.,  testify  that  he  had  made 
structurally  out  of  the  building  a  "first-class  hotel,"  but  he  also  testi- 
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fied  that  ft  has  24  bedrooms,  2  dining  rooms,  and  his  son  testifies  that 
he  sells  liquors  "over  the  bar."  It  also  appeared  by  these  witnesses 
that  the  main  business  is  to  furnish  board  and  lodging,  and  that  they 
conduct  a  regular  hotel  business.  Therefore  I  am  of  opinion  that 
there  should  be  injunctive  relief  within  the  authority  of  Levy  v, 
Schreyer,  177  N.  Y.  293-295,  69  N.  E.  598. 

[3]  I  cannot  say  that  the  plaintiff  should  be  denied  relief,  in  that 
there  appears  to  be  no  other  complaint,  or  at  least  there  is  proof  that 
many  others  countenance  this  inn.  Even  considering  the  expression 
in  Batchelor  v.  Hinkle,  210  N.  Y.  251,  104  N.  E.  629,  there  is  no  proof 
in  this  case  that  "all  the  interested  persons,  or  the  most  of  them,"  are 
willing,  or,  indeed,  that  any  of  them  is  willing,  to  waive  the  enforce- 
ment of  the  covenant.  By  "interested  persons"  I  mean  propferty  own- 
ers of  a  similar  status  to  that  of  the  plaintiff. 

Doubtless  the  judgment  works  hardship  upon  the  defendant.  But 
he  knew  of  the  covenant,  or  at  least  was  chargeable  with  knowledge 
thereof,  and  the  plaintiff  warned  him  of  it,  and  of  her  purpose  to  en- 
force it,  before  he  moved  his  building  onto  the  land.  Before  he  did 
so,  he  exacted  from  his  grantor  an  indemnity  bond  against  conse- 
quences. In  fine,  he  had  full  warning  of  the  possible  consequences, 
and  took  the  risk  only  after  insuring  himself  against  it.  It  was  a  con- 
scious invasion,  not  an  innocent  occupancy. 

There  has  been  no  change  in  the  character  of  the  neighborhood  that 
brings  this  case  within  the  rule  of  Trustees  v.  Lynch,  70  N.  Y.  440, 
26  Am.  Rep.  615. 

The  twenty-fifth  finding,  in  so  far  as  it  finds  that  the  covenant  is 
not  one  against  occupation,  is  disapproved,  and  in  place  of  that  part 
of  the  finding  it  is  found  that  the  covenant  is  violated,  and  in  con- 
formity thereto  the  judgment  must  be  amended,  so  as  to  restrain  the 
defendants  from  using  the  building,  or  permitting  it  to  be  used,  for 
any  purpose  other  than  a  private  dwelling,  and,  as  so  modified,  the 
judgment  should  be  afRrmed,  with  costs  of  this  appeal  to  the  plaintiff 
appellant    All  concur. 


GRANAT  T.  MENDBTZ  et  aL 

(Supreme  Conrt,  Appellate  Term,  First  Department    December  14,  1914.) 

Pleading  (§  317*) — Biix  oi-  PABTicuLABa. 

In  an  action  for  breach  of  contract,  defendant  Is  entitled  to  a  bill  of 
particulars  informing  him  whether  the  alleged  contract  was  oral  or  in 
writing,  and,  if  in  writing,  setting  forth  a  copy  thereof. 

[Ed.  Note.— For  other  cases,  see  Pleading,  Cent  Dig.  {i  0&4-962 ;  Dec 
Dig.  i  317.»] 

Appeal  from  City  Court  of  New  York,  Special  Term. 

Action  by  Jacob  Granat  against  Harry  J.  Mendetz  and  another. 
From  an  order  denying  defendants'  motion  for  a  bill  of  particulars, 
defendants  appeal.    Reversed,  and  motion  granted. 

Argued  December  term,  1914,  before  GUY,  PAGE,  and  BIJUR,  JJ, 

•For  other  cum  see  uime  topic  ft  i  nvubsb  In  Dec.  A  Am,  Digs.  tSOT  to  date,  ft  Rep'r  Indezw 
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Morris  &  Samuel  Meyers,  of  New  York  City,  for  appellants. 
Jacob  Manheim,  of  New  York  City,  for  respondent. 

GUY,  J.  The  action  was  brought  to  recover  for  the  breach  of  an 
alleged  contract  of  employment  for  one  year  at  $50  a  week.  The  an- 
swer denied  the  contract  as  pleaded,  and  set  up  a  conditional  contract, 
for  the  alleged  breach. of  which,  as  well  as  for  other  alleged  improper 
conduct,  it  averred  plaintiff'  was  discharged. 

Defendant  moved,  among  other  things,  for  a  bill  of  particulars  as 
to  whether  said  contract  was  oral  or  in  writing,  and,  if  in  writing,  for 
a  copy  thereof.  Either  party  is  entitled  to  know  whether  the  alleged 
contract  under  which  his  opponent  claims,  when  its  terms  are  in  dis- 
pute, is  oral  or  in  writing,  and,  if  the  latter,  to  have  a  copy  thereof. 
Cozzens  v.  American  General  Engineering  Co.,  126  App.  Div.  942,  111 
N.  Y.  Supp.  350;  Alleghany  Iron  Co.  v.  Chesapeake  &  O.  R.  Co.,  69 
App.  Div.  87,  88,  74  N.  Y.  Supp.  514. 

Order  reversed,  with  $10  costs  and  disbursements,  and  motion  grant- 
ed, with  $10  costs.    All  concur. 


(1&4  App.  DiT.  866) 

8CHOWEHBB  T,  NEW  JERSBZ  *  N.  T.  B.  CO. 

(Supreme  Court,  Appellate  Division,  Second  Department.    December  4,  1914.) 

Mabixk  and  Sbbtant  (|  137*)— Death  or  SravART— NKauoxncK — Sionau 
—Duty  to  Oivs. 

The  conductor  of  a  freight  train  haying  placed  his  train  on  a  siding  to 
permit  the  passage  of  a  following  passenger  train,  which  he  knew  was 
then  due  to  arrive  according  to  its  schedule,  started  to  cross  the  main 
track  from  the  pilot  of  his  locomotive  to  the  station,  when  he  was  struck 
by  the  passenger  train  and  killed.  Held,  that  the  engineer  of  the  pas- 
senger train  owed  no  duty  to  decedent  to  give  signals  of  the  passenger 
train's  arrival  on  schedule,  and  was  not  negligent  in  failing  to  do  so. 

[Ed.  Note.— ^For  other  oases,  see  Master  and  Servant,  Cent  Dig.  |S  260, 
270,  273,  274,  277,  278;    Dec  Dig.  f  137.*] 

Appeal  from  Trial  Term,  Rockland  County. 

Action  by  Ida  C.  Schowerer,  as  administratrix  of  George  Schowerer, 
deceased,  against  the  New  Jersey  &  New  York  Railroad  Company. 
From  a  judgment  in  favor  of  plaintiff,  and  from  order  denying  plain- 
tiff's motion  for  a  new  trial,  she  appeals.    Affirmed. 

Argued  before  JENKS,  P.  J.,  and  BURR,  THOMAS,  CARR,  and 
PUTNAM,  JJ. 

Sydney  A.  Syme,  of  Mt.  Vernon,  for  appellant 
Henry  Bacon,  of  Goshen,  for  respondent. 

PER  CURIAM.  A  freight  train  bound  north  went  upon  a  siding  at 
Pearl  River,  so  as  to  clear  the  main  track  for  an  overtaking  passenger 
train.  Before  the  freight  train  stopped,  the  decedent,  the  freight  con- 
ductor, stepped  from  the  pilot  of  his  locomotive  and  attempted  to 
cross  the  main  track  to  reach  the  station,  when  he  was  striick  by  the 

Tor  other  casea  ae*  same  topic  &  {  nombbb  in  Dee.  &  Am.  Oiga.  1907  to  data,  &  Rep'r  Indexes 
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passenger  train  for  which  he  had  just  vacated  the  main  tracks.  The 
freight  conductor  was  doing  a  customary  thing  in  taking  the  siding. 
He  did  it  to  yield  the  right  of  way  to  the  other  train,  and  he  knew  its 
scheduled  time  of  arrival.  The  complaint,  however,  charged  defend- 
ant with  negligence,  in  that  no  signals  were  given  by  the  engineer  of 
the  approaching  train. 

But  was  there  such  a  duty  to  signal  to  this  freight  conductor? 
Should' the  engineer  by  signals  say  to  the  conductor  that  his  passenger 
train  was  coming?  This  decedent  was  already  under  standing  orders 
to  clear  the  track  to  make  way  for  this  passenger  train,  which  arrived 
substantially  as  scheduled.  Railway  companies  are  to  act  rationally; 
but  if  the  oncoming  train  is  keeping  its  appointment,  its  engineer  is 
not  required  to  whistle  to  a  freight  conductor,  who  is  bound  to  be  vig- 
ilant, obey  orders,  and  have  his  train,  as  well  as  his  crew,  off  the  main 
track  at  the  passenger  train's  approach.  Whistles  or  other  signals 
may  be  required  toward  railroad  employ^  on  its  track,  when  it  may 
be  reasonably  foreseen  that  otherwise  its  workmen  may  be  caught 
unawares  in  a  place  of  danger.  Blanchard  v.  D.,  L.  &  W.  R.  R.  Co., 
211  N.  Y,  79,  105  N.  E.  90.  The  basis  for  such  obligation  fails,  how- 
ever, as  to  the  conductor  of  a  freight  train,  which  is  alreadjr  on  the 
siding  to  let  pass  a  regular  train,  which  arrives  substantially  on 
schedule  time.  The  demand  made  on  the  railway  company  for  signals 
in  the  present  case  ignores  the  very  fact  that  the  freight  conductor's 
duty  involved  perfect  knowledge  that  this  overtaking  train  would  come 
at  the  instant  when  he  placed  himself  in  its  way. 

The  judgment  and  order  should  be  affirmed,  with  costs. 


BEISS  T.  LEVI. 
(Sopreme  Court,  Appellate  DlTlsion,  Second  Department.    December  4,  1914.) 

1.  Abbest  (I  25*) — Civil  Action — Affidavit — Sdfficienct. 

Under  Code  Civ.  Proc.  §  557,  providing  that  an  order  for  the  arrest  of 
a  defendant  may  be  granted  in  a  proper  case,  where  it  appears  by  the 
aflidavlt  of  the  plaintiff  that  a  sufScient  cause  of  action  exists  against 
the  defendant,  an  affidavit  for  malicious  prosecution,  which  merely 
charges  that  the  defendant  acted  with  maUoe,  but  does  not  state  the 
facts,  is  Insufficient,  since  plaintiff's  assertion  of  the  cooclusloa  does  not 
make  it  appear  to  the  court. 

[Ed.  Note. — For  other  cases,  see  Arrest,  Dec  Dig.  |  25.*] 

2.  Malicious  Pbosecvtion  (|  24*) — Want  or  Fbobablk  Cause — Disobaboe 

BT  Maqistbatb. 

Under  Code  Cr.  Proc.  §  207,  requiring  the  magistrate  to  discharge  a 
prisoner,  If  it  appears  either  that  the  crime  has  not  been  committed,  or 
that  there  is  not  sufficient  cause  to  believe  the  defendant  guilty  thereof, 
the  discharge  of  a  prisoner  by  the  magistrate  is  not  of  itself  sufficient  to 
show  that  the  complainant  had  no  probable  cause  for  making  the  com- 
plaint 

[Ed.  ^fote. — For  other  cases,  see  Malicions  Prosecution,  Cent  Dig.  {{ 
49-55;   Dec.  Dig.  |  24.*] 

*For  other  easei  sea  same  topic  A  i  trauBSB  la  Dee.  A  Am.  Digs.  1907  to  date.  A  Rep'r  Indexea 
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Appeal  from  Special  Term,  Kings  County. 

Action  by  Sigmund  Reiss  against  Sylvan  Levy.  From  an  order 
denying  defendant's  motiim  to  vacate  an  order  of  arrest,  defendant  ap- 
peals.   Order  reversed,  and  motion  granted. 

See,  also,  161  App.  Div.  940,  145  N.  Y.  Supp.  1143. 

Argued  before  JENKS,  P.  J.,  and  BURR,  THOMAS,  RICH,  and 
STAPLETON,  JJ. 

Ernst  &  Cane,  of  New  York  City,  for  appellant. 
Louis  B.  Williams,  of  New  York  City,  for  respondent 

THOMAS,  J.  [1]  The  plaintiff  avers  that  defendant  wrongfully, 
maliciously,  and  without  probable  cause  procured  his  arrest  and  prose- 
cution before  a  magistrate,  by  whom  he  was  discharged.  Upon  the 
complaint,  and  an  affidavit  repeating  such  averment,  with  the  addition, 
in  effect,  that  the  arrest  was  for  disorderly  conduct,  and  that  the  evi- 
dence before  the  magistrate  showed  plaintiff's  innocence,  the  defend- 
ant was  arrested  upon  the  order  now  sought  to  be  vacated.  The  com- 
plaint avers  the  affidavit  should,  but  does  not,  present  evidentiary  facts. 
The  plaintiff  accuses  defendant  of  malice,  but  states  no  fact  indicat- 
ing it ;  nor  does  he  fulfill  the  burden  of  proving  absence  of  probable 
cause,  for  his  assertion  is  not  evidence.  Were  the  facts,  real  or 
apparent,  such  as  would  justify  a  reasonable  man  in  the  belief  that 
he  had  lawful  grounds  for  invoking  the  interposition  of  the  magis- 
trate? That  cannot  be  known,  as  no  facts  are  stated.  The  judge, 
whose  order  of  arrest  is  sought,  should  have  the  facts,  and  not  the 
plaintiff's  conclusion  of  their  probative  tendencies.  The  Code  of 
Civil  Procedure  (section  557)  requires  that  it  appear  by  affidavit  "that 
a  sufficient  cause  of  action  exists,"  as  prescribed  by  section  549.  The 
statement  of  a  cause  of  action  in  the  complaint  does  not  make  its  ex- 
istence appear. 

[2]  The  discharge  by  the  magistrate  merely  determines  that  the 
facts  proven  before  him  do  not  show  probable  guilt ;  but  he  did  not 
consider  whether  the  facts  so  appeared  to  the  defendant  as  to  justify 
him  in  believing  them  to  be  true  and  acting  upon  them.  The  Code 
of  Criminal  Procedure  (section  207)  requires  the  magistrate  to  dis- 
charge a  prisoner  "if  it  appeaf  either  that  a  crime  has  not  been  com- 
mitted, or  that  there  is  not  sufficient  cause  to  believe  the  defendant 
guilty  thereof."  The  magistrate  presumably  has  the  real  facts  evolved 
by  an  orderly  system  of  judicial  investigation.  The  complainant  may 
in  good  faith  act  upon  such  facts,  real  or  apparent,  as  would  convince 
the  judgment  of  a  prudent  man.  If  the  magistrate  hold  the  prisoner, 
his  decision,  I  will  assume,  shows  probable  cause  of  guilt,  and  hence- 
probable  cause  for  causing  the  arrest.  Francisco  v.  Schmeelk,  156 
App.  Div.  335,  141  N.  Y.  Supp.  402.  If  he  discharge  him,  it  may  be 
evidence  that  the  real  facts  do  not  tally  with  the  apparent  facts ;  but 
that  does  not  tend  to  show  that  the  complainant  was  not  justified  in 
believing  and  acting  upon  the  facts  as  they  appeared  to  him.  Hence, 
while  the  discharge  acquits  the  prisoner,  it  does  not  per  se  condemn 
the  complainant,  for  probable  cause  for  arrest  is  not  necessarily  in- 
consistent with  a  finding  that  there  is  not  probable  cause  of  guilt. 
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The  law  does  not  proclaim  that  a  person  initiates  an  arrest  at  the 
peril  of  being  presumptively  a  malicious  wrongdoer,  if  the  examina- 
tion or  trial  establish  tiie  prisoner's  innocence.  That  would  discourage 
co-operation  by  citizens  to  enforce  the  penal  laws.  The  good  citizen, 
acting  with  ordinary  prudence,  dutifully  complains.  The  court,  po- 
tential to  encompass  all  the  facts,  may  absolve  the  prisoner,  without 
involving  the  integrity  of  the  complainant.  But  now  the  plaintiff  would 
arrest  the  defendant  because  he  says  the  defendant  was  malicious. 
Malice  is  a  state  of  mind  of  which  one  man  cannot  accuse  another, 
save  as  he  has  some  justifying  expression  of  it.  To  merely  assert 
that  one  man  had  such  obliquity  because  he  caused  another's  arrest 
from  which  there  was  discharge  is  but  saying  that  the  good  citizen 
causing  a  criminal  prosecution,  wherein  the  prisoner  is  discharged, 
necessarily  acts  with  malice  and  without  probable  cause.  These  views 
are  in  accord  with  the  opinion  of  Blanchard,  J.,  in  Diad  v.  Shibley, 
49  Misc.  Rep.  315,  99  N.  Y.  Supp.  188,  where  suitable  reference  is 
made  to  authorities. 

The  order  should  be  reversed,  with  $10  costs  and  disbursements, 
and  the  motion  to  vacate  the  order  of  arrest  granted,  with  $10  costs. 
All  concur. 


(164  App.  Dlv.  867) 

In  re  EAGLE  SAVINGS  ft  LOAN  00. 

(Supreme  Court,  Appellate  Division,  Second  Department    December  11, 1814.) 

Banks  and  Barkhto  (|  309«) — Savings  and  Loan  Association — Reddotioii 
OF  Liability  to  Meubers — Obder. 

Under  Banking  Law  (Cousol.  Laws,  c.  2 ;  Laws  1914,  c.  309)  S  404,  pro- 
viding that  whenever  the  losses  of  any  savings  and  loan  association  ex- 
ceed its  guaranty  fund  and  undivided  profits,  so  that  the  estimated  value 
of  its  assets  is  less  than  its  total  liability  to  its  members,  the  Supreme 
Court  on  its  petition,  approved  by  the  superintendent  of  banks,  may  or- 
der a  redaction  of  its  liability  to  its  members,  the  court,  upon  such  a- 
petition,  rather  than  ordering  an  immediate  winding  up  of  its  affairs,  and 
in  view  of  the  fact  that  the  order,  if  ultrajudiclai  would  not  affect  the 
rights  of  any  members,  will,  without  passing  on  its  power  therein,  make 
an  experimental  order  tot  the  reduction  of  Its  liability  to  its  members, 
so  as  to  distribute  the  loss  equitably  among  them. 

[Kd.  Note. — ^For  other  cases,  see  B&nks  and  Banking,  Cent.  Dig.  {{ 
1201-1214;  Dec.  Dig.  §  309.*] 

Putnam,  J.,  dissenting. 

Application  by  the  Eagle  Savings  &  Loan  Company  for  an  order 
reducing  its  liability  to  its  members.    Granted. 
Argued  before  JENKS,  P.  J.,  and  BURR,  THOMAS,  RICH,  and 

PUTNAM,  JJ. 

Almet  Reed  Latson,  for  petitioner. 

PER  CURIAM.  Upon  the  petition  of  this  association,  approved  by 
the  superintendent  of  banks  and  pursuant  to  the  provisions  of  section 
404  of  the  Banking  Law,  we  have  ordered  a  reduction  of  the  liability 
of  the  said  association  to  its  members,  so  as  to  distribute  the  loss  eq- 

•Por  other  casm  sea  ume  topic  A  i  ndmber  in  Dec.  &  Am.  Digs.  1907  to  date.  *  Rep'r  Indexes 
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uitably  among  them.  While  it  is  not  entirely  ctear  that  this  statute 
properly  devolves  such  power  upon  the  court,  we  feel  that  we  should 
not  pass  upon  that  question  upon  an  ex  parte  application.  Not  only 
has  the  superintendent  of  banks  formally  approved  of  this  petition,  as 
required  by  the  statute,  but  in  attendance  upon  us  he  states  that  it  is 
his  best  judgment  that  this  is  a  wise  measure,  because  the  alternative 
is  immediate  winding  up  of  the  association  by  the  department  of  banks, 
which  would  entail  great  loss  to  those  interested  in  the  association. 

The  order  is  experimental.  If  it  is  ultrajudicial,  no  rights  of  any 
of  the  members  are  affected.  In  any  event,  it  is  made  without  preju- 
dice to  any  present  right  of  action  which  any  member  has  against  the 
officers  or  directors  of  the  association  for  misfeasance  or  malfeasance 
in  office.  The  superintendent  of  banks  has  given  to  the  court  his  as- 
surance that  he  will  subject  the  association  to  frequent  visits,  which 
will  involve  almost  constant  scrutiny  into  the  future  conduct,  of  the 
association.  * 

PUTNAM,  J.  (dissenting).  By  section  278  of  the  former  Savings 
Bank  Law  (chapter  409,  Laws  of  1882),  in  certain  cases  of  misconduct 
or  impairment  of  assets,  the  Attorney  General  could  institute  judicial 
proceedings  in  which  the  court,  having  become  regularly  possessed 
of  the  cause,  could  look  into  and  pass  upon  a  measure  scaling  down 
depositors'  claims.  People  v.  Ulster  Co.  Savings  Institution,  ^  Hun, 
434,  18  N.  Y.  Supp.  960.  The  court  could  then  act  judicially,  and  its 
orders  were  effective  as  against  the  depositors.  But  the  present 
amended  Banking  Law  (chapter  369,  Laws  of  1914)  simply  provides 
(by  section  404)  for  an  order  made  ex  parte  on  the  directors*  petition, 
approved  by  the  superintendent  of  banks,  which  on  its  face  cuts  down 
a  deposit  without  a  hearing,  and  thus  affects  rights  which  the  court 
has  no  means  adequately  to  look  into.  An  order  so  made,  which  in- 
dorses and  confirms  the  vote  of  the  directors,  can  only  be  administra- 
tive even  if  bearing  the  signature  of  a  judge. 

Hence  I  dissent,  on  the  ground  that  this  amendment,  which  calls 
for  a  court  order,  but  without  court  oroceedings,  attempts  to  put  on 
the  court  nonjudicial  functions,  and  is  therefore  unconstitutional 


BISHOP  T.  DECKER  et  ttL 

(Supreme  Conrt,  Appellate  Division,  Second  Department.    December  11, 1914.) 

ExcHANOE  or  Pbopkbtt  ({  8*) — ^Pebfobmance — DsFiciKKcr  IN  Acreage. 

Where  a  tract  ol  vacant  land  described  as  "containing  by  estimation  45 
acres,  more  or  less,"  was  traded  for  city  property,  the  one  receiving  tlie 
tract  cannot  recover  for  a  deficiency  In  the  acreage,  whether  It  was  a 
balk  transaction  or  on  an  acreage  ba^s,  without  showing  the  value  ot  the 
tract,  since  the  values  set  by  the  parties  in  an  exchange  are  not  necessa- 
rily the  real  values. 

[Ed.  Note. — For  other  cases,  see  Exchange  of  Property,  Cent  Dig.  {{ 
14-18 ;   Dec.  Dig.  t  8.*] 

•For  other  cases  see  same  topic  &  i  kvmbsb  In  Dec.  &  Am.  DIga.  U07  to  date,  ft  Rep'r  Indaxee 
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Appeal  from  Special  Term,  Kings  County. 

Action  by  Eli  H.  Bishop  against  Smith  N.  Decker  and  another. 
Judgment  for  defendants,  and  plaintiff  appeals.    Affirmed. 

Argued  before  JENKS,  P.  J.,  and  THOMAS,  RICH,  STAPLE- 
TON,  and  PUTNAM,  JJ. 

Charles  J.  Ryan,  of  Brooklyn,  for  appellant. 

Ovaries  C.  Bunker,  of  Far  Rockaway,  for  respondents, 

PUTNAM,  J.  This  case  differs  from  Paine  v.  Upton,  87  N.  Y. 
327,  41  Am.  Rep.  371,  and  Mills  v.  Kampfe,  202  N.  Y.  46,  94  N.  E. 
1072.  In  Paine  v.  Upton  the  negotiation  began  by  an  inquiry  as  to 
the  number  of  acres,  and  was  maintained  on  a  cash  acreage  basis. 
In  Mills  V.  Kampfe  the  land  had  been  surveyed,  and  a  reference  to 
this  survey  made,  with  other  indications  that  quantity  was  essential. 
Hence  the  learned  trial  court  declined  to  find  that  the  negotiations 
were  on  a  quantity  basis. 

This  was  an  exchange  where  an  incumbered  city  property  is  traded 
for  vacant  lands.  The  figures  of  value  in  plaintiff's  mind  may  have 
had  no  actual  counterpart  on  the  other  side.  In  such  exchanges  brok- 
ers do  not  always  cut  down  the  estimates  they  receive,  but  instead 
mark  up  what  they  have  to  offer.  After  the  Jericho  lot  had  been 
deemed  inadequate,  this  Brookhaven  woodland  was  offered.  The 
contract  speaks  of  45  acres,  "more  or  less,"  and  the  deed  says :  "Con- 
taining by  estimation  45  acres,  be  the  same  more  or  less."  The  bounds 
stated  lack  any  linear  dimension.  The  physical  boundaries  were  old 
ditches,  broken  fences,  and  remains.  The  vendors  had  no  knowledge 
of  the  existence  of  Any  survey,  but  merely  copied  in  their  deed  the 
description  which  they  had  received.  In  such  a  trade,  damages  can- 
not be  reasonably  assessed,  until  we  reach  a  common  denominator  of 
value.  Where  the  deed  was  for  a  nominal  consideration,  extrinsic 
evidence  of  its  land  value  is  essential.  Whether  or  not  these  were 
bulk  transactions,  and  not  on  an  acreage  basis,  the  defendants  rightly 
had  judgment,  as  there  was  no  proper  evidence  to  determine  the  dam- 
age by  the  reduced  areas. 

Hence  the  judgment  should  be  affirmed,  with  costs.    All  concur. 


KAPLAN  V.  SCHANNON. 
(Supreme  Ckiurt,  Appellate  Term,  First  Department    December  17,  1914.) 

.  AlTACHHENT    (|    100*) GBOUNDS REMOVAL    OF   PBOPERTY  TO    DBFBAVD    CRED- 
ITORS— Aftidavits — Source  of  Information  and  Gbottnds  of  Belief. 

Where  plaintiff  sued  out  an  attacliment  on  the  ground  that  defendant 
was  about  to  remove  his  property  from  the  state  to  avoid  and  defraud  his 
creditors,  but  in  none  of  the  supporting  affidavits  did  plaintiff  comply 
with  the  rule  requiring  that  the  sources  of  his  information  and  the 
grounds  of  his  belief  should  be  set  forth,  and  where  he  alleges  facts  on 
knowledge  he  must  state  the  circumstances,  so  that  the  court  may  de- 
termine whether  be  has  knowledge,  and  where  defendant,  in  opposition, 
denied  that  he  had  at  any  time  any  intention  to  remove  from  the  state, 

*For  other  cases  see  same  toplo  &  9  nuubeb  In  Dec.  A  Am.  Digs.  ISO?  to  date,  &  Sep'r  Indexes 
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and  plaintur  bad  no  difficulty  in  locating  defendant  In  order  to  attacb 
the  property,  the  attachment  was  unsustainable. 

[Ed.  Note.— For  other  cases,  see  Attachment,  Cent  Dig.  i|  25&-257; 
Dec.  Dig.  {  100.»] 

Appeal  from  Municipal  Court,  Borough  of  the  Bronx,  Second  Dis- 
trict. 

Action  by  Samuel  Kaplan  against  Maurice  A.  Schannon.  From  a 
Municipal  Court  order,  denying  defendant's  motion  to  vacate  an  attach- 
ment, defendant  appeals.    Reversed,  and  attachment  vacated. 

Argued  November  term,  1914,  before  LEHMAN,  DELANY,  and 
WHITAKER,  JJ. 

Leon  Sanders,  of  New  York  City  (Jacob  Zelenko,  of  New  York  City, 
of  counsel),  for  appellant. 

A.  M.  Becker,  of  New  York  City  (Robert  E.  Palmer,  of  New  York 
City,  of  counsel),  for  respondent. 

DELANY,  J.  The  original  affidavit  used  to  secure  the  warrant  of 
attachment  was  made  by  a  person  other  than  the  plaintiff,  and  it  re- 
cites: 

"III. — ^Tbat  the  defendant  has  left  the  city  and  state  of  New  Tork,  and  is 
about  to  remove  his  property  therefrom,  for  the  purpose  of  avoiding  and  de- 
frauding his  creditors.  That  the  source  of  the  deponent's  Information  and 
the  grounds  of  his  belief  are  Inquiries  made  at  the  address  famished  to  the 
plaintiff  by  the  defendant  as  his  place  of  residence,  to  wit,  1466  Wilkins  ave- 
nue, borough  of  the  Bronx,  city  of  New  York.  That  deponent's  further  source 
of  Information  and  the  grounds  of  his  belief  are  Inquiries  made  at  the  pub- 
lic garage  at  ISOth  street  and  Mapes  avenue.  That  such  inquiries  showed 
that  the  defendant  had  removed  to  Seabrlght,  N.  J.,  where  he  had  taken  up 
a  residence,  and  to  which  place  he  had  removed  part  of  the  property,  and 
was. about  to  remove  the  remainder  of  such  property." 

Nothing  in  the  foregoing  affidavit  sets  forth  either  the  sources  of  the 
affiant's  information  or  the  grounds  of  his  belief.  The  names  of  the 
persons  inquired  of,  their  business,  the  nature  and  substance  of  their 
replies,  or  the  sources  of  their  information,  were  not  set  forth;  nor 
was  any  excuse  offered  for  the  failure  of  any  persons  furnishing  in- 
formation to  make  affidavits  in  the  premises  at  the  time  of  the  issuance 
of  the  warrant. 

On  the  motion  to  vacate  the  warrant  of  attachment,  the  defendant 
and  the  plaintiff  both  submitted  additional  affidavits.  The  defendant 
made  affidavits  in  which  he  denied  the  allegations  of  the  affidavit 
used  by  plaintiff  to  secure  the  warrant.  The  defendant  swears  posi- 
tively that  he  never  was  in  Seabrlght,  N.  J.,  in  his  life ;  that  he  never 
had  the  slightest  intention  of  going  there,  nor  has  he  removed  or  in- 
tended to  remove  any  of  his  property  from  the  city  to  New  Jersey,  or 
elsewhere;  and  that  his  residence  is  855  East  172d  street,  Bronx. 

The  plaintiff  on  the  motion  to  vacate  produced  his  own  affidavit,  in 
which  he  states  he  rehed  on  the  information  given  him  by  Siebert, 
upon  whose  original  affidavit  the  warrant  was  issued,  and  who,  plain- 
tiff deposes,  at  his  request  made  inquiries  to  determine  the  defendant's 
whereabouts     He  further  alleges  that  he  personally  made  inquiry  of 
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one  Durso,  an  alleged  holder  of  defendant's  check  that  had  been  re- 
turned by  the  bank  unpaid,  and  that  "said  Durso  informed  me  that  he 
had  *  *  *  made  a  diligent  search  to  locate  Schannon,  but  without 
success,  as  he  was  informed  from  the  facts  as  he  found  them  to  be, 
that  tiie  said  Schannon  had  removed  his  property  and  person  from  the 
state  of  New  York,  or  was  in  hiding  within  the  state  for  the  purpose 
of  evading  his  creditors" ;  that  one  Mosely,  a  garage  owner,  also  hold- 
er of  an  unpaid  check  drawn  by  the  defendsmt,  "expressed  it  as  his 
opinion  that  the  said  Schannon  was  irresponsible  financially,  and  had, 
in  order  to  avoid  his  creditors,  secluded  his  property  within  the  state  of 
New  York,  or  had  removed  it  from  the  state  of  New.  York ;  *  *  * 
said  Mosely  also  said  that  the  said  McKay  (a  chauffeur)  had  made  re- 
peated and  diligent  eif orts  to  locate  the  said  Schannon  without  results ; 
that  plaintiff  inquired  of  one  Jaff  ess,  an  automobile  tire  dealer,  holder  of 
an  unpaid  check  drawn  by  the  defendant,  and  that  Jaffess  informed 
him  that  he  had  made  unsuccessful  efforts  to  locate  the  defendant,  and 
had  inquired  at  various  garages  in  Manhattan  and  other  places,  and 
at  an  address  at  which  he  had  reason  to  believe  Schannon  might  be 
located ;  and  that  "Jaffess  stated  to  me  that  it  was  known  that  the  said 
.  Maurice  A.  Schannon  was  concealing  his  whereabouts  for  the  purpose 
of  defrauding  his  creditors." 

The  affiant  Siebert,  in  his  additional  affidavit,  says  that  a  person  in 
charge  of  a  garage  had  told  him  that  the  defendant  had  informed  such 
person  that  he  was  about  to  sell  his  cars,  and  give  up  the  automobile 
business,  and  go  to  Seabright,  N.  J.  The  name  of  such  informant  is 
not  set  forth,  nor  the  reason  given  for  his  failure  to  make  afEdavit 
herein.  Siebert  further  says  he  made  inquiries  at  various  garages  and 
at  various  addresses  in  the  Bronx,  in  an  effort  to  locate  the  defendant, 
and  "that  thereafter  I  resorted  to  a  subterfuge  to  locate  the  said  Mau- 
rice A.  Schannon,  and  called  up  the  Crystal  Film  Company.  *  *  * 
I  was  informed  by  the  person  answering  the  telephone  that  the  said 
Maurice  A.  Schannon's  address  was  unknown,  but  that  said  Schannon 
stored  a  Packard  automobile  *  *  *  in  a  coal  yard  *  *  *  at 
173d  street,  in  the  borough  of  the  Bronx,  city  of  New  York."  There- 
after Siebert  telephoned  Schannon  at  a  saloon,  and  as  a  result  of  the 
talk  on  the  telephone  Schannon  brought  his  machine  to  an  agreed  place, 
and  Siebert  then  pointed  out  the  machine  to  the  marshal,  who  seized  it. 

The  foregoing  excerpts  from  some  of  the  affidavits  are  substantial 
samples  of  the  same  allegations  contained  in  the  balance  of  the  affida- 
vits submitted.  In  none  of  them  has  the  rule  been  complied  with 
which  requires  that  the  sources  of  tlie  affiant's  information  and  the 
grounds  of  his  belief  should  be  set  forth  in  detail,  and  that  where  he 
alleges  his  facts  on  knowledge  he  must  set  forth  the  circumstances,  so 
that  the  court  may  determine  whether  or  not  he  is  in  a  position  to  as- 
sert that  he  knows  the  matters  as  of  his  own  knowledge.  The  affi- 
davits herein  are  full  of  glittering  conclusions,  that  "it  is  believed,"  or 
"it  is  known,"  or  "it  is  of  the  affiant's  opinion,"  that  the  defendant 
had  gone  to  New  Jersey.    The  statements  seem  to  lack  bona  fides. 

In  view  of  the  fact  that  the  affiant  Siebert  had  no  difficulty  in  finally 
locating  the  defendant  in  order  to  have  the  marshal  seize  the  car,  and 
in  view  of  the  defendant's  positive  affidavit  that  at  no  time  was  he 
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ever  in  Seabright,  and  at  no  time  did  he  ever  contemplate  going  to  Sea- 
bright,  and  in  view  of  the  further  fact  that  he  sets  forth  his  address 
in  Uie  Bronx,  it  would  appear  that  the  defendant  is  at  present,  and  has 
been  for  some  time  past,  a  resident  of  the  state  of  New  York,  and  at 
no  time  has  he  removed  to  New  Jersey. 

Order  reversed,  with  costs,  and  attadunent  vacated,  with  costs.    All 
concur. 


WING  T.  SMITH.    (No.  6498.) 
(Supreme  Court,  Appellate  DlTlston,  First  Department    December  11,  1014.) 

Appeal  from  Special  Term,  New  Yot-k  County. 

Action  by  Thomas  E.  Wing,  as  trustee,  against  Delevan  Smith. 
From  an  order  sustaining  a  demurrer  to  certain  defenses  in  the  amend- 
ed answer,  the  defendant  appeals.    Affirmed. 

Argued  before  INGRAHAM,  P.  J.,  and  LAUGHLIN,  SCOTT, 
DOWLING.  and  HOTCHKISS,  JJ. 

Charles  A.  Decker,  of  New  York  City,  for  appellant 
Burt  D.  Whedon,  of  New  York  City,  for  respondent. 

PER  CURIAM.  Order  affirmed,  with  $10  costs  and  disbursements. 
See  163  App.  Div.  890,  147  N.  Y.  Supp.  1150. 

HOTCHKISS,  J.  (dissenting).  The  action  is  brought  to  enforce 
defendant's  liability  on  a  so-called  subscription  agreement  dated  Sep- 
tember 1,  1907.  When  the  case  of  This  Plaintiff  v.  Stringer,  163  App. 
Div.  890,  147  N.  Y.  Supp.  1150,  which  involved  similar,  if  not  iden- 
tical, issues,  was  before  us,  I  was  unable  to  concur  in  the  decision,  but 
I  did  not  record  the  grounds  of  my  dissent.  Now  that  the  question 
of  the  plaintiff's  right  to  recover  is  again  presented,  I  think  it  proper 
to  express  the  views  I  take  of  the  case.  The  facts  alleged  or  necessarily 
to  be  inferred  from  the  pleadings  and  the  exhibits  attached  thereto  are 
in  substance  as  follows : 

The  subscription  agreement  recites  that  defendant  and  his  associate 
subscribers  were  owners  in  severalty  of  2,000  shares  of  the  stock  of 
Refugio  Syndicate  (a  New  Jersey  corporation,  which  I  shall  herein- 
after term  the  Refugio  Company) ;  that  the  subscribers  desired  to  pur- 
chase 8,000  additional  shares  of  stock  of  the  same  company,  which 
shares  were  the  entire  remaining  authorized  capital  stock  thereof,  and 
for  the  purpose  of  providing  the  purchase  price  the  subscribers  nomi- 
nated and  appointed  certain  mdividuals  as  managers,  and  severally  au- 
thorized these  managers  to  borrow  on  their  (the  managers')  note,  pav- 
able  "not  earlier  than  March  1,  1909,"  a  sum  not  exceeding  $800,000, 
for  the  account  of  the  subscribers  severally,  and  to  pledge  as  security 
therefor  the  2,0(X)  shares  owned  and  the  8,000  shares  to  be  purchased, 
and  also  the  subscription  agreement  and  the  several  liability  of  the 
subscribers  thereon ;  also  that  the  note  or  obligation  so  to  be  given  by 
the  managers  for  such  loan  should  be  binding  upon  the  several  sub- 
scribers, to  the  extent  of  their  several  subscriptions,  which  they  agreed 
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to  pay  on  calls  therefor  to  be  made  by  the  managers ;  but  no  call  was 
to  be  made  before  January  1,  1909,  unless  on  consent  of  75  per  cent, 
in  amount  of  the  subscribers  and  then  on  30  days'  notice,  and  no  call 
was  to  exceed  15  per  cent,  of  the  several  subscriptions.  After  January 
1,  1909,  calls  were  to  be  at  the  discretion  of  the  managers  on  30  days' 
notice ;  on  payment  of  his  subscription,  each  subscriber  was  to  receive 
Refugio  Company  stock  to  the  par  value  of  $1,000  for  each  $800  sub- 
scribed, thus  calling  for  a  total  of  10,000  shares.  Thereafter  the  man- 
agers subscribed  for  and  purchased  directly  from  the  Refugio  Com- 
pany the  8,000  shares  of  stock,  and  for  iJie  purpose  of  raising  the 
moneys  to  pay  therefor  the  managers  entered  into  a  trust  agreement 
with  the  Guardian  Trust  Company,  under  the  provisions  of  which  in- 
strument the  plaintiff  claims  to  act  as  substituted  trustee.  This  instru- 
ment, dated  March  2,  1908,  recites  the  execution  of  the  subscription 
agreement,  the  acquisition  thereunder  by  the  managers  of  the  said  2,000 
shares,  and  their  acquisition  from  the  Refugio  Company  of  the  8,000 
shares,  which  latter  shares  they  had  exchanged  for  voting  trust  certifi- 
cates ;  that  "for  the  purpose  of  discharging  their  duties  as  syndicate 
managers"  (which  I  take  it  means  to  pay  for  the  8,000  shares)  the 
managers  desired  to  borrow  $800,000,  to  be  evidenced  by  their  one- 
year  note  for  that  amount  payable  to  bearer,  the  payment  of  which  note 
to  the  holder  thereof  they  desired  to  secure  by  pledging  all  of  said 
shares  (or  voting  trust  certificates  therefor),  together  with  the  said  sub- 
scription agreement  (including  the  obligations  of  the  subscribers  there- 
under), for  which  purpose  they  assigned  all  of  said  collateral  to  the 
Trust  Company,  for  the  following  purposes^  among  others :  (1)  On 
receipt  of  the  pledged  securities,  the  trustees  shall  certify  and  deliver 
on  the  order  of  the  managers  the  aforesaid  note  for  $800,000,  the  form 
of  which  is  set  forth  at  length  in  the  trust  agreement.  (2)  All  moneys 
to  be  paid  by  the  subscribers  on  account  of  the  subscription  agreement 
shall,  as  long  as  the  note  is  unpaid,  be  received  by  the  trustee.  (3) 
Until  the  note  is  paid,  any  subscriber  may  pay  to  the  trustee  the  amount 
of  his  subscription,  and  shall  thereupon  be  entitled  to  receive  the  cer- 
tificates for  shares  to  which  he  is  entitled  by  virtue  of  the  svibscription 
agreement,  and  all  moneys  so  received  shall  be  held  and  applied  by  the 
trustee  on  account  of  the  note.  (4)  On  default  Hi  the  payment  of 
the  note,  the  Trust  Company  is  authorized  (a)  to  require  the  man- 
agers to  make  calls  for  unpaid  subscriptions,  and  in  the  event  the 
calls  are  not  made,  or,  if  made,  are  not  paid,  the  trustee  is  authorized 
to  itself  enforce  payment  of  such  calls ;  (b)  to  sell  all  stock  remaining 
in  its  possession;  (c)  all  moneys  received  by  the  trustee  by  virtue  of 
the  trust  agreement  to  be  held  and  paid  by  it  to  the  holder  and  owner 
of  the  note. 

It  is  proper  here  to  call  attention  to  the  fact  that  it  is  not  expressly 
alleged  that  the  note  at  its  inception  was  delivered  directly  to  the  Re- 
fugio Company  in  payment  for  the  8,000  shares,  but  from  the  recitals 
contained  in  the  participation  certificate  agreement  of  even  date  with 
the  trust  agreement  last  above  referred  to,  and  to  the  terms  of  which 
participation  certificate  agreement  I  shall  shortly  allude,  and  from  the 
allegation  of  the  complaint  that,  on  the  cancellation  of  said  participa- 
tion certificate  agreement,  the  note  was  "redelivered"  by  the  Trust 
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Company  to  the  Refugio  Company,  and  from  the  allegations  in  one  of 
the  defenses  demurred  to  that  the  note  was  given  to  the  Refugio  Com- 

?my  in  payment  for  the  stock,  it  is  necessarily  to  be  inferred  that  the 
rust  Company,  purporting  to  act  under  the  trust  agreement,  was  a 
mere  conduit  through  which  the  note  passed  from  the  managers  to  the 
Refugio  Company  in  payment  for  said  shares.  The  participation  cer- 
tificate agreement  to  which  I  have  referred,  as  I  have  said,  was  of  even 
date  with  the  trust  agreement,  and  was  entered  into  between  the  Re- 
fugio Company  and  3ie  Trust  Company.  It  recites  the  execution  and 
delivery  by  the  managers  to  the  Trust  Company  of  the  aforesaid  note 
in  pursuance  of  the  said  trust  agreement ;  that  the  Refugio  Company 
"has  purchased  and  is  the  owner  of  said  note,"  and  desires  to  sell  to 
third  parties  participations  or  interests  therein,  for  which  purpose  the 
Refugio  Company  sells  the  note  to  the  Trust  Company,  to  hold  the 
same,  together  with  the  collateral  pledged  therefor,  in  trust  for  the 
equal  benefit  of  all  holders  of  participation  certificates  in  said  note, 
which  certificates  are  to  be  issued  by  the  Trust  Company  as  and  when 
requested  by  the  Refugio  Company.  With  respect  to  this  participation 
certificate  agreement,  and  the  certificates  thereunder,  the  complaint  al- 
leges that,  after  the  issuance  of  "certain"  thereof  by  the  Trust  Com- 
pany, holders  of  such  certificates  surrendered  the  same  for  cancella- 
tion, and  accepted  in  Ueu  thereof  participation  certificates  issued  di- 
rectly by  the  Refugio  Company,  and  that  the  participation  certificate 
agreement  between  that  company  and  the  Trust  Company  was  canceled, 
and  the  said  note  was  "redelivered"  by  the  Trust  Company  to  the  Re- 
fugio Company.  It  is  further  alleged  that,  simultaneously  with  the 
cancellation  of  the  said  participation  certificate  agreement,  the  Trust 
C<»npany  resigned  as  trustee  under  the  trust  agreement  of  March  2, 
1908,  between  the  managers  and  the  Trust  Company,  and  that  plaintiff 
was  substituted  as  trustee  thereunder,  and  that  thereafter  the  said 
$800,000  note  was  sold  and  delivered  to  one  McDougall,  "subject  to 
the  aforesaid  outstanding  participations  therein." 

Among  the  defenses  contained  in  the  amended  answer  is  one  which 
alleges  that  the  aforesaid  note  of  $800,000  was  given  directly  by  the 
managers  to  the  Refugio  Company  in  payment  of  its  aforesaid  sub- 
scription for  said  8,000  shares,  which  it  is  alleged  was  a  violation  of 
the  New  Jersey  statute  providing  that  nothing  but  money  or  property 
shall  be  "considered  as  payment  of  any  part  of  the  capital  stodc  of 
a  corporation,"  for  the  violation  of  which  statute  each  stockholder  is, 
in  case  of  the  insolvency  of  the  company,  liable  to  make  up  any  de- 
ficiency between  the  actual  amount  of  his  payment  and  the  par  value 
of  the  stock  obtained  in  consideration  thereof,  so  far  as  may  be  neces- 
sary to  satisfy  the  creditors  of  the  company.  Another  defense  is  that 
the  Refugio  Company  had  not  complied  with  section  15  of  the  Gen- 
eral Corporation  Law  of  this  state  (Consol.  Laws,  c.  23),  and  hence 
was  not  authorized  to  transact  business  or  to  recover  upon  contracts 
made  herein.  Flaintifif  having  demurred  to  the  sufficiency  of  these 
defenses,  such  demurrer  was  sustained,  and  from  the  order  sustain- 
ing the  same,  this  appeal  is  taken. 

With  respect  to  the  defense  last  referred  to,  it  is  sufficient  to  say 
that  the  action  is  brought  to  enforce  defendant's  liability  to  the  man- 
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agers  in  pursuance  of  the  subscription  agreement,  and  is  not  brought 
upon  any  contract  made  with  the  Refugio  Company.  For  this  reason, 
I  think  this  defense  bad.  I  think,  however,  that  the  defense  resting 
upon  the  New  Jersey  statute  is  good.  Further  than  this,  I  think  the 
complaint  itself  is  insufficient,  and  states  no  cause  of  action,  an  ob- 
jection which  it  is,  of  course,  competent  to  be  urged  against  any  de- 
murrer by  the  plaintiff  to  the  answer  or  to  any  defense  therein. 

Reduced  to  its  main  features,  the  situation  is  this :  Wishing  to  pur- 
chase 8,000  shares  of  Refugio  Company  stock,  defendant  and  his  as- 
sociate subscribers  appointed  agents  or  managers,  to  whom  they  gave 
authority  to  borrow  $800,000  to  pay  for  the  shares,  which  loan  should 
be  payable  not  earlier  than  March  1,  1909,  and  as  security  for  the 
note  which  the  managers  were  authorized  to  give  as  evidence  of  the 
proposed  loan,  and  for  the  payment  of  which  note  each  subscriber  as- 
sumed liability  for  a  pro  rata  sum,  the  managers  were  authorized  to 
pledge  the  shares  to  be  purchased,  together  with  the  liability  assumed 
by  the  subscribers  to  pay  therefor.  Instead  of  procuring  any  loan, 
the  managers  executed  their  bearer  note  for  $800,000  and  delivered 
the  same  to  the  Trust  Company,  under  an  agreement  by  which  the 
Trust  Company  was  to  certify  and  deliver  the  note  on  the  order  of 
the  managers  as  soon  as  the  Trust  Company  should  come  into  pos- 
session of  the  collateral  proposed  to  be  pledged  as  security  for  the 
note,  to  wit,  the  shares  of  stock  (or  voting  trust  certificates  therefor) 
and  the  syndicate  subscribers'  obligations  under  their  aforesaid  agree- 
ment to  pay  therefor,  the  Trust  Company  to  hold  the  pledged  collat- 
erals as  security  for  the  note,  into  whosesoever  hands  the  same  might 
come.  Having  arranged  with  the  Refugio  Company  itself  to  accept 
the  note,  the  managers  received  the  stock  direct  from  the  company, 
and  deposited  it  (or  the  voting  trust  certificates),  together  with  the 
other  collateral  (the  subscription  agreement  on-  which  this  action  is 
brought),  with  the  Trust  Company,  and  the  Trust  Company  certified 
and  delivered  the  note  to  the  Refugio  Company.  This  note  was  after- 
wards sold,  and  now  plaintiff,  as  substituted  trustee,  is,  for  the  ben- 
efit of  the  holder  of  the  note,  seeking  to  enforce  defendant's  liability 
under  the  subscription  agreement. 

Reducing  the  matter  to  its  final  analysis,  I  think  we  may  disregard 
the  Trust  Company,  and  the  plaintiff,  its  successor,  the  trust  agree- 
ment, the  delivery  of  the  note  to  the  "Trust  Company,  and  the  pledge 
to  it  of  the  shares  (or  the  certificates),  together  with  the  subscribers' 
liability  under  their  subscription  agreement,  and  regard  the  transac- 
tion as  one  directly  between  the  principals.  So  regarded,  it  comes  to 
this :  Instead  of  procuring  any  loan,  the  managers  gave  their  note  for 
the  8,000  shares  directly  to  the  Refugio  Company,  and  as  security  for 
the  note  delivered  to  that  company  the  10,000  shares,  together  with 
an  assignment  of  the  subscription  agreement,  including  the  managers' 
right  to  compel  the  subscribers  to  pay  the  amounts  they  had  sub- 
scribed to  liquidate  the  loan  which  the  managers  were  authorized  to 
make  in  their  behalf;  that  the  Refugio  Company  sold  the  note,  re- 
taining the  collaterals  for  the  benefit  of  the  holder  thereof,  who  now 
brings  suit  on  the  note.  Reduced  to  these  simple  elements,  it  seems 
to  me  clear  that,  when  the  managers  assumed  to  make  and  deliver 
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their  note  directly  to  the  Refugio  Company,  they  acted  beyond  the 
scope  of  their  authority,  and  for  this  reason  the  note  is  unenforceable. 
But  it  is  said :  The  purpose  of  the  subscribers  in  authorizing  the  man- 
agers to  make  their  note  was  to  buy  the  stock.  What  difference  can 
it  make  whether  the  managers  made  their  note,  procured  a  loan  and 
paid  the  proceeds  to  the  Refugio  Cwnpany,  or  ^ve  their  note  directly 
to  the  company  and  thus  obtained  the  stock?  Thereafter  it  was  only 
necessary  for  the  subscribers  to  pay  as  they  had  agreed,  and  the  com-^ 
pany  wouW  have  received  the  full  amount  of  the  note. 

It  will  not  be  denied  that  the  rule  which  requires  us  to  strictly  con- 
strue the  authority  conferred  upon  the  managers  cannot  be  satisfied 
by  the  application  of  the  doctrine  of  equivalents,  if  there  was  any  ma- 
terial variance  between  the  transaction  authorized  and  that  which  in 
fact  took  place.  That  there  was  such  a  variance  seems  to  me  plain. 
Had  the  managers  pursued  the  course  they  were  autliorized  to  pursue, 
had  they  in  fact  borrowed  $800,000,  and  paid  that  amount  to  the  Re- 
fugio Company,  they  would  have  received  therefor  fully  paid  stock  in 
a  company  with  that  amount  of  cash  in  its  treasury,  which  money 
would  have  been  available  for  its  corporate  uses  from  the  moment  of 
its  receipt.  The  note  in  question,  which  was  not  due  until  one  year 
from  its  date,  could  not  provide  the  Refugio  Company  with  any  money 
whatever  prior  to  its  due  date,  except  as'  and  when  payments  might 
voluntarily  and  at  their  election  be  made  by  the  subscribers,  and  how 
much,  if  anything,  the  company  should  ultimately  receive  on  the 
note  would  wholly  depend  upon  the  extent  to  which  the  several  sub- 
scribers might  pay  their  subscriptions.  As  I  have  shown,  under  the 
subscription  agreement  the  obligation  of  the  subscribers  was  several; 
each  subscriber  being  Uable  for  his  own  subscription  only.  Therefore, 
to  the  extent  that  the  several  subscribers  failed  to  pay,  the  company 
would  fail  to  receive  cash,  and  to  that  extent  the  intrinsic  value  of 
the  corporate  stock  coming  to  those  who  did  pay  would  be  depreciated. 
To  illustrate:  Suppose  but  one  subscriber  had  paid,  and  from  him 
the  company  had  received  $10,000;  is  it  not  apparent  that  this  stock 
would  have  represented  very  much  less  practical  value  than  if  it  had 
been  an  equal  amount  of  stock  in  a  company  with  its  capital  fully 
paid,  and  at  least  $800,000,  instead  of  $10,000,  cash  in  its  treasury? 
Had  the  managers  pursued  the  only  course  they  were  authorized  to 
pursue,  had  they  borrowed  and  paid  to  the  Refugio  Company  the 
full  siun  of  $800,000,  no  such  state  of  affairs  as  that  recited  in  my 
*  illustration  would  have  been  possible. 

The  same  facts  which  support  the  argument  that  the  course  pursued 
by  the  managers  was  essentially  different  from  that  which  they  were 
authorized  to  pursue  also,  in  my  opinion,  show  that  the  act  of  the 
managers  in  attempting  to  subscribe  for  and  purchase  directly  from 
the  Refugio  Company  its  shares  of  stock,  and  to  pay  therefor  in  the 
note  of  the  managers,  was  clearly  in  violation  of  the  New  Jersey  stat- 
ute, which  says  that  "nothing  but  money  shall  be  considered  as  pay- 
ment of  any  part  of  the  capital  stock  of  any  corporation  organized 
under"  the  act  under  which  the  Refugio  Company  was  organized,  and 
a  violation  of  which  act  burdens  each  stockholder  whose  subscription 
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offends  the  statute  with  a  liability  as  hereinbefore  stated.  In  making 
their  subscription,  the  managers  acted  or  purported  to  act  as  agents 
for  the  several  subscribers  to  the  syndicate  agreement,  and  any  stock 
which  came  into  the  hands  of  the  managers  by  reason  of  such  sub- 
scription was  subject  to  the  obligations  imposed  by  the  statute.  While 
it  is  true  that  no  subscriber  could  obtain  actual  possession  of  his  pro 
rata  proportion  of  the  stock  subscribed  for  until  he  paid  the  amount 
'of  his  subscription,  which  payment  might  possibly,  so  far  as  he  was 
concerned,  have  been  a  payment  in  full  for  the  stock,  and  would  have 
thereafter  exonerated  him  from  liability  under  the  statute,  until  such 
payment  was  made,  possession  of  the  stock  in  the  hands  of  the  man- 
agers, or  in  the  hands  of  the  trustee  to  -which  it  was  pledged  as  se- 
curity for  the  note,  would  have  rendered  the  several  subscribers  liable 
under  the  statute,  they  being  the  equitable  or  beneficial  owners  of  such 
stock  (their  title  being  subject  only  to  the  legal  title  of  the  managers 
and  to  the  pledge).  I  conceive  it  to  be  no  answer  to  this  proposition 
to  say  that  the  stockholders  might  at  their  election  have  at  any  time 
put  an  end  to  this  liability  by  paying  their  subscriptions,  because  the 
subscribers  were  under  no  obligation  to  pay  their  subscriptions  until 
the  note  was  due,  which  was  not  until  one  year  after  its  date,  during 
all  of  which  period  the  subscribers  would  have  been  open  to  the  lia- 
bilities imposed  by  the  statute. 

The  fact  that  the  act  of  the  managers  in  using  the  note  to  pay  for 
the  stock  was  a  violation  of  the  statute  also  furnishes  an  additional 

? round  for  holding  that  such  use  of  the  note  was  a  material  departure 
rom  the  authority  conferred  upon  the  managers  by  the  subscription 
agreement,  because  that  agreement  authorized  the  managers  to  buy 
stock  for  cash  only,  and  did  not  authorize  them  to  acquire  stock  in 
such  manner  as  would  throw  upon  the  subscribers  responsibilities  such 
as  were  involved  in  taking  stock  in  violation  of  the  statute. 

There  is  still  a  further  ground  on  which  the  complaint  may  be  open 
to  attack.  In  the  trust  agreement  of  March  2,  1908,  between  the 
managers  and  the  trust  company,  under  which  agreement  plaintiff  is 
acting  as  substituted  trustee,  and  which  is  an  exhibit  attached  to  and 
made  part  of  the  complaint,  it  is  recited  that  all  of  said  8,000  shares 
of  stock  have  been  "deposited"  by  the  managers  "pursuant  to  a  vot- 
ing trust  agreement  bearing  date  the  1st  day  of  October,  1907,"  and 
that  the  managers  have  "accepted  the  voting  trust  certificates  of  the 
voting  trustees  therefor,"  which  certificates  the  managers  assumed  to' 
deposit  with  the  trust  company  in  lieu  of  the  actual  shares  of  stock  as 
part  collateral  for  the  $800,000  note.  A  careful  inspection  of  the  sub- 
scription agreement  reveals  nothing  to  indicate  that  the  managers  were 
authorized  by  the  subscribers  to  buy  voting  trust  certificates,  or,  hav- 
ing subscribed  for  or  purchased  8,000  shares  of  Refugio  Company 
stock,  that  they  were  authorized  to  surrender  possession  of  the  same 
and  accept  voting  trust  certificates  in  lieu  thereof,  or  to  enter  into 
any  species  of  voting  trust  agreement  with  respect  thereto.  Nor  does 
the  complaint  allege  that  the  managers  were  ever  given  any  such  au- 
thority. That  voting  trust  certificates  are  not  the  equivalent  of  stock 
would  seem  to  need  no  argument. 
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This  objection  to  the  complaint  was  not,  however,  developed  on  the 
argument,  and  as,  in  my  opinion,  sufficient  grounds  have  been  other- 
wise shown  for  reversing  the  order,  I  will  not  discuss  it. 

The  order  should  be  reversed,  with  $10  costs  and  disbursements,  and 
the  motion  denied,  with  $10  costs. 


GILLIS  V.  DABNEX. 

(Supreme  Court,  Appellate  Term,  First  Department.    December  17,  1914.) 

INSCBARCB  (I  780*) — MxTTVAL  Behbut  Insdbancx— 'BT-LAwa 

A  member  of  defendant  lodge  having,  when  sick,  be«n  In  arreai;8  more 
than  six  months,  so  that  under  a  by-law  he  could  not,  while  sick,  pay  up 
and  become  entitled  to  benefits,  the  widow  could  not,  under  a  by-law  pro- 
viding, "Twelve  •  »  •  months'  membership  and  the  payment  of  all 
dues  *  •  •  ahaU  in  the  event  of  death  entitle"  the  widow  to  be  paid 
$100,  pay  up  the  arrears  after  death  of  the  member. 

[Kd.  Note. — For  other  cases,  see  Insurance,  Cent  Dig.  {  1923 ;  Dec.  Dig. 
{  760.*] 

Appeal  from  Municipal  Court,  Borough  of  Manhattan,  Seventh  Dis- 
trict. 

Action  by  Marie  Gillis  against  Samuel  G.  Dabney,  as  president  of 
Golden  Fleece  Lodge,  etc.  From  a  judgment  for  plaintiff,  defendant 
appeals.  "Reversed,  and  new  trial  ordered. 

Argued  November  term,  1914,  before  LEHMAN,  DELANY,  and 
WHITAKER,  JJ. 

Wilford  H.  Smith,  of  New  York  City,  for  appellant. 
Louis  A,  Leavelle,  of  New  York  City,  for  respondent 

DELANY,  J.  Action  to  recover  a  death  benefit  of  $100,  alleged  to 
be  due  under  the  by-laws  of  the  defendant  lodge,  of  which  plaintiiFs 
decedent  was  a  member  at  the  time  of  his  death.    Pleadings  written. 

Plaintiff,  the  widow  of  the  decedent,  claims  that  decedent  was  a 
member  in  good  standing  of  the  defendant  lodge  at  the  time  of  his 
death,  and  that  by  reason  thereof,  and  the  by-laws,  etc.,  of  the  lodge, 
she  became  entitled  to  the  sum  of  $100,  to  be  paid  her  by  the  lodge  as  a 
death  benefit,  and  that  she  has  made  proper  demand  for,  and  been  re- 
fused, the  same.  Defendant,  in  substance,  denied  the  material  allega- 
tions of  liability  in  the  complaint,  and  as  a  separate  defense  alleged  iitat 
decedent  was  indebted  at  the  time  of  his  death  to  the  lodge  for  dues, 
taxes,  assessments,  and  fines  for  an  amount  in  excess  of  more  than  six 
months'  dues,  and,  under  the  laws  of  the  lodge  and  order,  not  entitled 
to  the  death  benefit. 

Section  1,  article  9,  of  the  by-laws  of  the  lodge  reads: 

"Twelve  calendar  months'  membership  and  the  payment  of  all  dues,  taxes, 
fines,  or  other  legal  obligations  to  the  lodge  shall,  in  the  event  of  death,  en- 
title to  be  paid  to  the  widow  or  legal  heir  or  representative  or  next  of  kin 
of  the  member  $100,  unless  otherwise  ordered." 

•For  oUier  casM  see  i  ame  topic  A  J  nuubkb  in  Dec.  A  Am.  Digs.  1907  to  date,  ft  Rep'r  Indexes 
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Section  2  of  law  73,  general  laws  of  the  ord^r,  is  as  follows : 

"Any  member  of  any  aubordinate  lodge  of  this  order,  who  is  indebted  to 

the  lodge  to  which  he  belongs  for  dues,  fines,  taxes,  and  assessments,  or  other 
lawful  claims  or  obligations,  when  aggregated  in  a  sum  exceeding  or  greater 
than  the  aggregate  amount  or  sum  of  six  months'  regular  dues  of  such  lodge, 
is  declared  nonfinanclal,  and  he  shall  not  be  allowed  to  receive  the  passwords, 
attend  any  lodge  meetings,  except  to  make  himself  financial,  or  to  receive 
benefits  untU  bis  indebtedness  shall  have  been  paid  in  full,  nor  shall  any  non- 
financial  member  be  allowed  to  make  himself  financial  daring  his  sickness  or 
disability." 

The  court  held  that  under  section  1,  article  9,  as  above,  plaintiff 
could  personally  pay  up  any  of  her  deceased  husband's  dues,  and  de- 
ducted $5  from  the  amount  of  the  death  benefit,  and  gave  plaintiff 
judgment  for  $95. 

This  we  think  was  error.  The  testimony  for  plaintiff  establishes 
that  at  decedent's  death  he  was  indebted  to  his  lodge  for  10  months' 
dues  at  40  cents  per  month,  and  for  two  death  benefits  at  50  cents 
each,  a  total  of  $5.  Some  effort  was  made  to  prove  that  a  tender  of 
$2  had  been  made  as  a  payment  of  dues  in  November  prior  to  the  de- 
cedent's death ;  but  it  was  admitted  the  decedent  was  sick  at  that  time, 
and  had  sent  his  dues  to  the  lodge  by  a  messenger.  There  was  a  dis- 
pute as  to  whether  the'tender  had  been  made  in  November,  1912,  or 
January,  1913,  prior  to  decedent's  death.  If  the  tender  of  the  $2  had 
been  made  in  November,  1912,  decedent  was  then  indebted  to  the  lodge 
for  four  months'  dues  at  40  cents,  and  two  death  benefits  at  50  cents, 
a  total  of  $2.60.  If  tender  was  in  January,  1913,  he  owed  six  months' 
dues  at  40  cents,  and  two  death  benefits  at  50  cents,  a  total  of  $3.40. 

By  section  2,  law  73  of  the  order,  it  will  be  seen  that  any  member  of 
the  subordinate  lodge  who  is  indebted  to  his  lodge  for  dues,  assess- 
ments, etc.,  exceeding  six  months'  dues,  is  held  in  effect  not  to  be  in 
good  financial  standing,  and  is  deprived  of  the  password  and  attend- 
ance at  meetings  (except  to  pay  up  his  indebtedness  in  full  and  thus  put 
himself  in  good  financial  standing),  and  may  not  receive  any  benefits 
until  he  is  restored  to  good  financial  standing,  and  if  he  is  not  in  good 
financial  standing  he  may  not  become  so  while  he  is  sick. 

Here  it  is  evident  that,  whether  the"  tender  of  $2  was  made  in  No- 
vember, 1912,  or  January,  1913,  that  sum  was  not  sufficient  to  pay  his 
indebtedness  in  full,  for  in  November  he  owed  $2.60  to  the  lodge,  and 
in  January  he  owed  $3.40.  Moreover,  he  was  sick  and  "nonfinancial"  in 
November  at  the  time  of  the  tender,  and  under  the  by-law,  being  "non- 
financial,"  he  could  not  make  himself  "financial"  while  he  was  sick. 

The  judgment  must  be  reversed,  and  a  new  trial  ordered,  with  costs 
to  appellant  to  abide  the  event.    All  concur. 
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KATLOB  &  NEWTON  v.  OUTLEE  et  aL 
(Supreme  Court,  Appellate  Term,  First  Department    December  17,  1914.) 

WOBK  AWD  I/ABOB  (|  29*) — ACTIOIT — AliOTIWT  OF  RxCOTBBT. 

In  an  action  for  work  and  labor  and  material  furnished,  held  error  to 
dlstulsB  tbe  complaint  on  tbe  ground  tbat  defendants  were  entitled  to  a 
credit  in  excess  of  the  amount  owed  to  plaintiff. 

[Ed.  Note.— For  other  cases,  see  Work  and  Labor,  Cent  Dig.  IS  68-58 ; 
Dec.  Dig.  i  29.  •! 

Appeal  from  Municipal  Court,  Borough  of  Manhattan,  Third  Dis- 
trict. 

Action  by  Naylor  &  Newton  against  Samuel  Cutler  and  others. 
From  a  judgment  dismissing  the  complaint  upon  the  merits,  plaintiflE* 
appeal.    Reversed,  and  new  trial  ordered. 

Argued  November  term,  1914,  before  LEHMAN,  DELANY,  and 
WHITAKER,  JJ. 

Wilber,  Norman  &  Kahn,  of  New  York  City  (Samuel  J.  Reid,  of 
New  York  City,  of  counsel),  for  appellants. 
Saul  J.  Cutler,  of  Brooklyn,  for  respondents. 

DELANY,  J.  Plaintiffs  brought  this  action  to  recover  $23.40  for 
certain  work,  labor,  and  services,  and  materials  furnished.  The  an- 
swer was  a  general  denial,  and  a  counterclaim  for  $100.  The  counter- 
claim, however,  was  withdrawn  at  the  trial. 

There  was  no  contention  that  plaintiffs  did  not  do  the  work — wir- 
ing— on  which  this  action  is  based,  nor  that  the  amount  involved  was 
not  the  reasonable  value.  There  was  only  one  witness  at  the  trial. 
He  testified  for  plaintiffs  and  was  cross-examined  by  defendants'  at- 
torney. By  this  witness  plaintiffs  proved  the  making  and  performance 
of  the  contract  and  the  value  of  the  wiring.  During  his  cross-exami- 
nation, however,  the  defendants  put  in  evidence  the  following  bill  (De- 
fendants' Exhibit  2),  dated  April  1,  1913,  which  had  been  sent  by 
plaintiffs  to  defendants : 

New  York,  Apr.  1,  1913. 
Cutler  Bros.,  779  Bedford  Ave.,  Brooklyn,  to  Naylor  &  Newton,  Dr. 
1912. 

Bill  rendered. 

Dec.   1 $50, 

6 23.40    $73.40 

The  charge  of  $23.40  in  the  foregoing  bill  was  for  the  services  and 
labor  on  which  the  present  action  is  based.  The  defendants  also  put 
a  second  bill  in  evidence,  a  credit  bill  (Defendants'  Exhibit  1),  dated 
July  1,  1913,  which  was  as  follows: 

Credit  BOL 

New  York,  July  1,  1913. 
To  Naylor  &  Newton,  Dr. 
Messrs.  Cutler  Bros. 

Credit  allowed  on  sale  of  motor $77.25 

•For  other  casei  tee  same  topic  ft  i  mumbeb  In  Dec.  A  Am.  DIbb.  1S07  to  date,  &  Rep'r  Indexei 
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When  these  bills  had  been  introduced,  a  motion  was  made  by  the 
defendants,  at  the  end  of  the  case,  to  dismiss  the  complaint,  and  the 
same  was  granted  on  the  ground  that  the  credit  bill  indicated  that 
the  defendants  were  entitled  to  a  credit  in  excess  of  the  amount  they 
owed  to  the  plaintiffs.  This  was  not  the  fact,  however.  The  trial  jus- 
tice and  the  defendants'  counsel  were  convinced  by  an  apparent,  rath- 
er than  a  real,  excess  of  credit  in  defendants'  favor.  Doubtless  the 
fact  was  overlooked  that  the  bill  of  April  1st,  sent  by  plaintiffs  to 
defendants,  did  not  contain  a  charge  of  $27.25  for  additional  repairs 
to  a  motor,  for  the  reason  that  on  that  date  the  extra  repairs  had 
not  been  made.  A  chronological  statement  of  the  facts  will  clarify 
the  situation  that  actually  existed  at  the  trial : 

Prior  to  December  5,  1912,  plaintiffs  repaired  a  motor  for  defend- 
ants. The  bill  for  $50  for  that  work  had  not  been  paid.  In  the  early 
part  of  December,  1912,  plaintiffs  did  the  wiring  for  the  defendants — 
upon  which  this  action  is  brought — for  $23.40,  and  on  April  1,  1913, 
sent  defendants  a  bill  for  $73.40,  the  total  amount  due  at  that  time 
to  plaintiffs.  Def end2mts  returned  the  motor  to  plaintiffs  for  extra  re- 
pairs the  charge  for  which  was  $27.25.  These  extra  repairs  had  not 
been  performed  when  the  April  1,  1913,  bill  was  sent;  but  they  were 
performed  before  June  11,  1913,  as  may  be  seen  by  the  letter  from 
plaintiffs  to  defendants  bearing  that  date,  in  which  the  plaintiffs  state 
that  they  have  done  the  work  and  want  their  money,  and  will  take  $65 
in  payment  of  the  bill  for  repairs  to  the  motor  if  the  defendants 
will  send  cash,  or,  otherwise,  plaintiffs  will  sell  the  motor  to  get  their 
money.  In  the  same  letter  plaintiffs  ask  also  for  payment  of  their 
bill  for  the  wiring.    See  Defendants'  Exhibit  3. 

It  will  thus  be  seen,  from  the  exhibits  and  plaintiffs'  testimony,  that 
defendants  actually  owed  plaintiffs  $23.40  for  wiring,  $50  for  original 
repairs  to  motor,  and  $27.25  for  extra  repairs,  etc.,  to  motor,  and 
that  plaintiffs  were  willing  to  accept  $65  cash  in  settlement  of  the 
bills  for  repairs  to  the  motor,  which  totaled  $77.25.  Shortly  after  de- 
fendants received  this  letter  from  plaintiffs,  the  latter  sold  the  motor 
to  themselves  for  $65  and  sent  the  defendants  a  credit  bill — Exhibit 
1 — for  $77.25,  thus  wiping  out  the  debt  owed  plaintiffs  by  defendants 
for  repair  to  the  motor.  But  that  credit  bill  did  not  cancel  the  bill 
of  $23.40  for  wiring,  which  item  is  the  subject  of  this  suit.  The  trial 
judge  was  in  error  in  assuming  that  the  credit  bill  covered  the  amount 
involved  in  this  action.  He  was  evidently  deceived  by  the  claim  of 
counsel  that  there  was  a  credit  in  favor  of  defendants  in  excess  of 
the  amount  sued  for.  This  may  have  been  due  to  confused  ideas  on 
the  facts,  which  are  very  difficult  from  the  record  to  analyze;  but 
the  analysis  will  show  that  the  judgment  was  not  according  to  the  jus- 
tice of  the  case. 

The  judgment  appealed  from  should  be  reversed,  and  a  new  trial 
ordered,  with  costs  to  the  appellants  to  abide  the  event   All  concur. 
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(88  Misc.  Hep.  48) 

RUSH  V.  BOSTON  INS.  00. 

(Supreme  Court,  Appellate  Term,  First  Deparbnent    December  IT,  1914.) 

1.  InSUBANCK    ({   425*) — Loss   BT  THEFT — Elkmxnts — Feloniods   Intent. 

Under  a  policy  insuring  an  automobile  against  loss  by  tbeft.  Insured 
must  show  that  the  car  was  stolen  and  a  taking  with  a  felonious  intent, 
that  being  an  element  of  larceny  under  the  common  law,  and  cannot  re- 
cover if  he  has  been  wrongfully  deprived  of  it  by  one  acting  under  an 
honest  belief  that  he  was  entitled  to  its  possession  and  who  used  a  trick 
or  device  to  obtain  It. 

[Ed.  Note. — For  other  cases,  see  Insurance,  C!ent.  Dig.  if  1129,  1135, 
U43 ;    Dec.  Dig.  i  425.»] 

2.  Irsttrance  (S  646*) — Loss  BT  Theft — Pbesttuption  and  Bubder  of  Pboof 

— Fblonioub  Intert. 

Under  snch  policy,  proof  of  the  taking  by  a  trick  or  device  would  allow 
as  inference  of  felonious  Intent,  rebuttable  by  a  showing  that  the  taker 
acted  under  an  honest  belief  that  he  was  entitled  to  its  possession  and 
merely  used  a  trick  to  obtain  what  he  thought  was  his  property. 

[Ed.  Note. — For  other  cases,  see  Insurance,  Cent.  Dig.  §|  1655,  1645- 
1668;  Dec.  Dig.  I  646.»1 

3.  Insobawce  (I  ess*) — Loss  bt  Theft — Action  on  Poltct — Evidence. 

In  an  action  on  a  policy  insuring  against  the  loss  of  an  automobile  by 
theft,  where  plaintiff  claimed  that  he  had  bought  the  car  and  paid  for  it, 
evidence  for  defendant  that  shortly  thereafter  the  company,  which  plain-; 
tiff  financed,  gave  him  a  note  for  the  same  amount  as  the  manufacturer's 
bill  for  the  car  and  subsequently  paid  it,  evidence  as  to  payments  by  the 
company  to  the  plaintiff,  and  evidence  of  conrersationB  with  plaintiff  as 
to  the  terms  upon  which  be  received  the  car  were  admissible  on  ths 
question  as  to  whether  the  company's  president,  in  obtaining  possession 
of  the  car,  was  acting  under  a  real  claim  of  right. 

(Ed.  Note. — For  other  cases,  see  Insurance,  Cent  Dig.  |{  16S9,  1680, 
1694;   Dec.  Dig.  {  e68.*I 

Appeal  from  City  Court  of  New  York,  Trial  Term. 

Action  by  Edward  F.  Rush  against  the  Boston  Insurance  Conii>any. 
Judgment  for  plaintiff.  Motion  for  new  trial  denied,  and  defendant 
appeals.    Reversed,  and  new  trial  ordered. 

Argued  November  term,  1914,  before  LEHMAN,  DELANY,  and 
WHITAKER,  JJ. 

Hunt,  Hill  &  Betts,  of  New  York  City  (Leavitt  J.  Hunt,  of  New 
York  City,  of  counsel),  for  appellant. 

S.  C.  Sugarman,  of  New  York  City,  for  respondent. 

LEHMAN,  J.  The  plaintiff  has  recovered  a  judgment  in  an  action 
brought  upon  a  policy  of  insurance  in  the  sum  of  $1,000  against  the 
loss  of  an  automobile  by  theft,  robbery,  or  pilferage.  The  evidence 
sufficiently  shows  that  he  owned  the  automobile;  that  he  sailed  for 
Europe  on  October  19,  1912 ;  that  at  that  time  the  automobile  was  in 
the  garage  of  his  country  place  in  Connecticut ;  that  on  October  27th 
one  Pope  went  to  plaintiff's  country  place  and  told  plaintiff's  caretaker 
that  he  was  a  partner  of  plaintiff,  and  was  takine  the  car  down  to 
have  it  painted,  and  would  return  it  in  ten  days.  The  caretaker  there- 
upon turned  the  car  over  to  Pope,  who  gave  a  receipt  for  it  in  the  name 

•rar  otlMT  easM  im  Mun*  tople  ft  1  ttmagu  in  Deo.  ft  Am.  Dlgi.  uor  to  data,  *  B«p''  ladaxw 
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of  the  Knickerbocker  Motor  Sales  Company,  per  C.  M.  Pope,  Pres- 
ident. Pope  was  at  that  time  president  of  the  Knickerbocker  Motor 
Sales  Company,  and  he  took  the  car  to  the  office  of  the  Sales  Company 
and  kept  it  there  for  several  weeks.  It  further  appears  that  this  car, 
with  two  others,  had  originally  been  bought  and  paid  for  by  the  plain- 
tiff, and  delivered  by  him  to  the  Sales  Company,  who  sold  two  of  the 
cars  and  used  the  third  car,  now  the  subject-matter  of  the  action,  as 
a  demonstrating  car.  This  car  was,  however,  for  some  months  pre- 
vious to  October,  always  left  in  plaintiff's  garage,  and  used  by  him  as 
a  "family"  car,  except  upon  the  occasions  when  it  was  used  by  the 
Sales  Company  for  demonstrating  purposes.  These  facts  have  either 
been  necessarily  resolved  in  plaintiff's  favor  or  are  undisputed. 

[1,  2]  There  is,  of  course,  no  question  that  the  plaintiff  must,  in 
order  to  recover  on  the  policy,  show  that  the  car  was  stolen.  The  al- 
leged theft  took  place  in  Connecticut,  and  the  elements  of  what  consti- 
tutes a  larceny  must  be  determined  by  the  principles  of  the  common 
law,  and,  of  course,  include  a  felonious  intent.  The  plaintiff  has  ob- 
viously no  cause  of  action  against  the  insurance  company,  even  though 
he  has  been  wrongfully  deprived  of  his  property,  unless  he  has  been  so 
deprived  of  his  property  feloniously.  The  criminal  intent,  however, 
must  usually  be  gathered  from  the  surrounding  circiunstances,  and 
proof  of  the  taking  by  trick  and  device  would,  as  charged  by  the  trial 
judge,  be  sufficient  to  allow  an  inference  of  felonious  intent.  Never- 
theless this  inference  would  be  completely  rebutted  if  the  defendant 
shows  that  Pope  acted  under  an  honest  belief  that  he  was  entitled  to  the 
possession  of  the  automobile,  and  merely  used  a  trick  to  obtain  what 
he  thought  was  his  property.  Upon  this  point  we  have  two  somewhat 
significant  pieces  of  evidence.  He  gave  a  receipt  in  the  name  of  the 
Knickerbocker  Motor  Car  Sales  Company,  and  he  kept  the  machine 
for  some  time  in  the  place  of  business  of  that  company. 

[3]  Moreover,  in  spite  of  testimony  of  the  plaintiff  attempting  to 
show  that  he  had  no  direct  connection  with  that  company,  it  does  con- 
clusively appear  that  he  largely  financed  that  company.  Even  though 
he  did  in  fact  own  the  car,  if  he  was  deprived  of  its  possession  by  rea- 
son of  an  honest  dispute  with  the  company  as  to  his  title  and  right  of 
possession,  his  damages  are  not  covered  either  by  the  direct  terms  or 
even  liberal  intendment  of  the  policy.  The  plaintiffs  testimony  was 
that  he  bought  this  car,  with  two  others,  from  the  manufacturer,  and 
paid  for  them.  The  defendant,  however,  attempted  to  show  by  plain- 
tiflE's  cross-examination  that  shortly  thereafter  the  company  gave  him 
a  note  for  the  same  amount  as  the  bill  of  the  manufacturers  for  the 
car.  This  question  was,  however,  excluded.  Yet  it  might  well  have 
shown  that  the  plaintiff's  version  as  to  his  title  was  untrue.  The  im- 
portance of  this  question  becomes  apparent,  when  later  the  defendant 
showed  that  the  exact  amount  of  this  note  of  $4,162.50  was  subsequent- 
ly paid  by  various  checks  of  the  Sales  Company ;  for  the  plaintiff  now 
urges  that  some  of  these  checks  were  intended  to  be  applied  on  other 
notes  of  the  company.  The  true  facts,  especially  in  the  absence  of  the 
treasurer  of  the  company,  could  best  be  sh6wn  by  the  cross-examination 
of  the  plaintiff,  and,  in  my  opinion,  the  learned  trial  justice  erred,  not 
only  in  exchiding  this  question,  but  also  in  excluding  other  questions 
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as  to  payments  by  the  company  to  the  plaintiff,  unless  the  plaintiff  ad- 
mitted that  these  payments  were  for  the  car. 

It  is  urged,  however,  that  the  question  of  whether  or  not  the  plain- 
tiff had  title  by  original  purchase  of  the  car  is  immaterial,  because 
subsequently  a  memorandum  was  admitted,  showing,  that  plaintiff  had 
taken  the  car  in  payment  of  a  debt  of  $1,450.  This  memorandum  is 
concededly  incompetent,  and,  while  it  was  admitted  without  objection, 
I  question  whether  it  has  any  probative.value.  For  the  purposes  of  this 
appeal,  I  am,  however,  willing  to  concede  that  it  conclusively  shows 
title  in  the  plaintiff.  In  that  case,  however,  evidence  of  conversations 
with  the  plaintiff  showing  the  exact  nature  of  the  terms  upon  which  he 
received  the  car  are  evidently  material  upon  the  question  of  whether 
Pope  was  not  acting  under  a  real  claim  of  right ;  yet  such  conversations 
were  generally  excluded  as  immaterial. 

There  are  other  alleged  errors  in  the  exclusion  of  evidence,  pointed 
out  by  the  appellant,  which  in  my  opinion  need  not  be  specifically  con- 
sidered. It  seems  to  me  that  while  the  trial  justice,  both  in  his  rulings 
and  in  his  charge,  recognized  that  felonious  intent  was  a  necessary 
element  of  plaintiff's  cause  of  action,  and  properly  permitted  the  plain- 
tiff to  prove  this  element  by  surrounding  circumstances,  he  unduly  lim- 
ited the  defendant's  proof  in  its  attempt  to  show  that  there  were  oth- 
er circumstances  givmg  the  Knickerbocker  Motor  Car  Sales  Company 
at  least  a  color  of  title,  and  that  Pope  acted  under  honest  belief  in  this 
claim  of  title  and  under  advice  of  counsel. 

Judgment  should  therefore  be  reversed,  and  a  new  trial  ordered, 
with  costs  to  appellant  to  abide  the  event    All  concur. 


LANGE  T.  O'NEILL-ADAMS  CO. 

(Supreme  Court,  Appellate  Term,  First  Department    December  17, 1914.) 

Masteb  and  Sebvant  (§§  276,  278,  281*) — ^Inju»xks  to  Ci.rbk  in  Stobb — Con- 
dition OF  Staibs — CoNTBiBCTOKT  Nkqligknce — Pboxjicatb  Caujbe  of  In- 

JCBY. 

In  an  action  by  a  dry  goods  derk  for  Injuries  by  falling  down  stairs 
with  which  the  clerk  was  familiar,  and  which  bad  been  used  by  the  pub- 
lic on  a  wet  day,  evidence  merely  that  plaintiff  slipped  on  the  top  steps, 
and  that  the  steps  were  slippery,  and  she  caught  her  heel  cm  the  top  siep, 
and  fell  down  the  whole  flight  of  stairs,  and  that  the  top  step  was  bro- 
ken In  one  place,  and  had  a  large  hole  in  it,  is  Insufficient  to  show  negli- 
gence, or  absence  of  contributory  negligence^  or  that  the  hole  in  the  step 
was  the  proximate  cause  of  the  Injury. 

[Ed.  Note. — For  other  cases,  see  Master  and  Servant  Cent.  Dig.  {$  950- 
952,  954,  956-959,  960-972,  976,  977,  937-996;   Dec.  Dig.  {{  276,  278,  2«1.*J 

Appeal  from  Municipal  Court,  Borough  of  Manhattan,  Sixth  Dis- 
trict. 

Action  by  Elizabeth  Lange  against  the  O'Neill-Adams  Company. 
From  an  order  granting  a  new  trial,  plaintiff  appeals.    Affirmed. 

Argued  November  term,  1914,  before  LEHMAN,  DELANY,  and: 
WHITAKER,  JJ. 

'For  oUiAr  case*  «ee  same  topic  ft  |  nvmbeb  In  Dec.  A  Am.  Diga.  ISO?  to  date,  ft  R«p'r  Indeze* 


Digitized  by 


Google 


460  150  NBW  YORK  SUPFLBUBNT  (Sup.  Ct. 

Samuel  Ecker,  of  New  York  City  (Jacob  Stiefel,  of  New  York  City, 
of  counsel),  for  appellant. 

James  B.  Henney,  of  New  York  City  (Edward  E.  Lindsay,  of  New 
York  City,  of  counsel),  for  respondent. 

WHITAKER,  J.  The  action  was  for  personal  injuries  caused  by 
the  alleged  negligence  of  defendant.  Plaintiff  was  employed  in  the 
dry  goods  store  of  the  defendant  and  fell  down  stairs.  The  only  tes- 
timony upon  which  the  verdict  of  the  jury  could  have  been  based  is 
as  follows: 

"I  started  to  walk  down  stairs,  and  Just  as  I  stepped  down  one  step,  the 
stairs  were  very  slippery,  and  my  heel  caught  In  the  top  step,  and  I  fell  down 
the  whole  flight  of  steps.  Q.  State  what  was  on  the  top  step.  A.  Well.  I 
slipped  on  the  step.  It  was  wet,  and  I  fell  down  the  whole  flight  of  stairs. 
*    *    *    The  top  step  was  broken  In  one  place.    It  bad  a  large  bole  in." 

Plaintiff  had  noticed  the  condition  of  the  step  for  four  or  five  days. 
The  evidence  showed  that  the  day  of  the  accident  was  a  wet  one,  and 
that  many  people  came  upon  the  steps  from  the  street.  The  plaintiff 
was  familiar  with  the  condition  of  the  stairs.  We  think  that  the  evi- 
dence fails  to  establish  negligence  on  the  part  of  the  defendant  and 
freedom  from  negligence  on  the  part  of  plaintiff,  and  it  also  fails  to 
show  that  the  alleged  hole  was  the  proximate  cause  of  the  injury. 

Order  affirmed,  with  costs.    All  concur. 


(88  Misc.  Rep.  66) 

MAJStCH  V.  HTMAN. 

(Supreme  Court,  Appellate  Term,  First  Department     December  17,  1914.) 

Saixb  ({  348*) — Action  fob  Pbice — Right  to  Rbootkb. 

Plaintiff,  doing  business  under  a  corporate  name,  having  no  connec- 
tion with  another  corporation  of  a  similar  name,  who  sold  goods  to  de- 
fendant to  a  certain  amount  and  allowed  him  certain  credits,  could  re- 
cover the  balance,  without  any  credit  to  the  buyer  for  an  amount  claimed 
to  be  owed  him  by  the  other  corporation. 

[Ed.  Note.— For  other  cases,  see  Sales,  Cent.  Dig.  §§  973-086 ;  Dec.  Dig. 
i  348.*] 

Appeal  from  Municipal  Court,  Borough  of  Manhattan,  Fourth  Dis- 
trict. 

Action  by  Edward  L.  March  against  Henry  Hyman.  From  a  judg- 
ment for  plaintiff,  after  a  trial  before  the  court  without  a  jury,  plain- 
tiff appeals.    Modified  and  affirmed. 

Argued  November  term,  1914,  before  LEHMAN,  DELANY,  and 
WHITAKER,  JJ. 

Wilber,  Norman  &  Kahn,  of  New  York  City  (Samuel  J.  Reid,  of 
New  York  City,  of  counsel),  for  appellant. 

Schlesinger  &  Lazaroe,  of  New  York  City  (Jacob  J.  Lazaroe,  of 
New  York  City,  of  counsel),  for  respondent. 

WHITAKER,  J.  This  is  an  action  to  recover  the  sum  of  $214.95 
for  goods  sold  and  delivered.     Plaintiff  resides  in  Detroit,  and  was 

*Vm  oUi*r  MM*  s«a  wne  topic  1 1  hvmbbb  in  Deo.  A  Am.  Digs.  1907  to  daU,  ft  Rep'r  Indexes 
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doing  business  under  the  name  of  the  Detroit  Stamping  Company. 
The  goods  were  sold  between  November  4,  1911,  and  the  17th  day  of 
February,  1912,  to  the  defendant,  who  is  a  resident  of  New  York  City. 

The  plaintiff  was  examined  by  a  commission,  and  testified  that  be- 
tween September  9,  1911,  and  April,  1912,  he  was  manufacturing  caps 
for  gas  mantles,  and  during  that  period  was  doing  business* under  the 
name  of  "Detroit  Stamp  Company" ;  that  his  business  had  no  connec- 
tion with  the  Detroit  Stamping  Company,  a  Michigan  corporation, 
which  corporation  did  no  business  after  September  9,  1911,  at  which 
time  he  bought  all  its  assets,  but  did  not  assume  its  liabilities.  The 
testimony  showed  that  plaintiff  had  no  interest  in  that  corporation, 
directly  or  indirectly;  that  between  November  4,  1911,  and  February 
17,  1912,  he  sold  and  delivered  goods  to  the  defendant  amounting  to 
$301.10;  that  defendant  was  entided  to,  and  that  plaintiff  allowed  him, 
credits  aggr^ating  $86.15 ;  that  later  he  received  a  check  from  defend- 
ant for  the  sum  of  $18.44,  upon  the  back  of  which  check  was  shown 
the  amount  of  the  invoice  of  goods  sold  to  defendant,  to  wit,  $301.10, 
and  the  credit  above  mentioned;  that  the  statement  on  the  back  of 
the  check  also  showed  a  deduction,  which  the  defendant  had  made 
of  $198.51,  which  sum  the  defendant  claimed  the  Detroit  Stamping 
Company,  the  corporation  above  mentioned,  owed  him;  that  plaintiff 
never  cashed  this  check,  but  turned  it  over  to  his  attorneys.  The  evi- 
dence shows  that  this  check  finally  came  back  to  defendant. 

The  testimony  of  two  witnesses,  taken  by  commission,  who  were 
interested  in  the  Detroit  Stamping  Company,  the  corporation  above 
mentioned,  shows  that  plaintiff  had  no  interest  in  the  corporation. 
Samuel  J.  Reid,  a  member  of  the  New  York  bar,  testified  that  the  de- 
fendant, with  his  attorney,  called  at  his  (Reid's)  office  on  October  23, 
1912,  and  admitted  receiving  the  merchandise  from  plaintiff,  as  alleged 
in  the  complaint,  and  that  the  account  was  correct ;  that  defendant  ex- 
hibited the  check,  which  defendant  had  sent  with  the  account  on  the 
back,  which  check  was  described  in  the  plaintiff's  testimony;  that  the 
defendant  stated  that  the  Detroit  Stamping  Company  owed  him  $196.- 
51 ;  and  that  defendant  would  be  willing  to  pay  plaintiff's  claim  if  he 
would  deduct  the  $196.51.  He  also  showed  the  witnesses  a  check  for 
$18.44,  which  was  the  amount  of  plaintiff's  claim  after  deducting  the 
$196.51.  The  defendant  told  the  witness  that  he  had  sent  this  check 
to  plaintiff,  who  refused  to  accept  it  and  had  returned  it  to  defendant. 
There  are  letters  in  evidence  (Corroborating  plaintiff's  claim.  Defend- 
ant was  not  sworn  as  a  witness,  and  was  not  in  attendance  at  the  trial, 
although  he  was  subpoenaed  by  plaintiff.  The  defendant's  attorney 
refused  to  produce  the  check  referred  to,  which  is  said  to  have  the  ac- 
count stated  on  the  back  of  it,  and  the  evidence  shows  that  it  was  ei- 
ther in  his  or  his  client's  possession.  Notice  to  produce  was  served 
upon  defendant's  attorney.    The  defendant  called  no  witnesses. 

I  am  of  the  opinion  that  the  plaintiff  made  out  a  clear  case,  even 
without  the  testimony  of  Mr.  Reid,  the  attorney.  None  of  the  witness- 
es was  either  impeached  or  contradicted;  neidier  was  their  credibility 
in  any  way  shaken. 
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Judgment  of  the  municipal  court  should  be  increased  to  the  sum  of 
$214.95,  with  interest,  and  with  appropriate  costs  in  the  court  below, 
and,  as  modified,  affirmed,  with  costs  of  this  appeal.    All  concur. 


In  re  HEBBERD  AVE.  IN  CITY  OF  NEW  TORK. 

(Supreme  Court,  Special  Term,  Queens  Ck>imty.    December  7,  1914.) 

Mtjnicipal  Cobpobations  (i  442*) — Street  Openings — Assessment  or  Bene- 
nTs — Aqheements  bt  City. 

Greater  New  York  Charter  (Laws  1901,  c.  466),  g  994,  as  amended  by 
Laws  1906,  c.  658,  providing,  relative  to  street  openings,  etc.,  that  it  shall 
be  lawful  for  the  city  to  agree  with  the  owner  of  land  that  will  be  bene- 
fited by,  or  required  for  the  purpose  of,  the  Intended  Improvement,  for 
the  assessment  of  such  lands,  and  for  the  compensation  to  be  made,  and 
the  allowance  to  be  paid  by  such  owner,  over  and  above  the  value  of  the 
lands  required  of  him  for  the  improvement,  justifies  an  agreement  be- 
tween the  city  and  a  landowner,  who  concurrently  therewith  ceded  cer- 
tain land  to  the  city,  that  the  remaining  land  of  such  owner,  lying  on  both 
sides  of  a  proposed  street  and  extending  to  the  center  line  of  the  block, 
should  be  exempt  from  assessments  for  b^iefits,  except  the  proportionate 
share  of  awards  for  buildings  taken  or  for  damages  to  buildings  affected 
and  the  proportionate  share  of  exx>enses  Incurred  to  the  date  thereof. 

[Ed.  Note. — For  other  cases,  see  Municipal  Corporations,  Cent  Dig.  J 
1062 ;  Dec.  Dig.  S  442.*] 

Proceeding  by  the  City  of  New  York  to  open  Hebberd  Avenue,  from 
Flushing  Avenue  to  Fresh  Pond  Road,  in  the  Borough  of  Qfueens.  On 
motion  to  confirm  reports  of  commissioners  of  estiniate  and  commis- 
sioner of  assessment.  Objections  of  Henry  Doht  overruled,  motion  by 
Aron  Altman  to  amend  one  of  the  reports  denied,  and  motion  to  con- 
firm granted. 

Frank  L.  Polk,  Corp.  Counsel,  of  New  York  City  (Walter  C.  Shep- 
pard  and  John  George  McCarthy,  both  of  Long  Island  City,  of  coun- 
sel), for  the  motion.  ^ 

Rawdon  W.  Kellogg,  of  Jamaica,  and  Theodore  I.  Schwartzman,  of 
Brooklyn,  opposed. 

GARRETSON,  J.  The  objections  of  Henry  Doht  to  the  assess- 
ments for  benefit  upon  the  lands  owned  by  him  arise  under  and  are 
to  be  determined  by  the  language  and  effect  of  his  agreement  with  the 
city,  made  by  the  corporation  counsel  in  its  behalf,  concurrently  with 
the  said  owner's  deeds,  ceding  certain  damage  parcels  to  the  city,  after 
the  appointment  of  commissioners  in  this  proceeding.  This  agreement 
was  entered  into,  pursuant  to  the  provisions  of  section  994  of  the 
Greater  New  York  Charter,  as  amended  by  chapter  658  of  the  Laws 
of  1906.  The  section  is  broad  enough  in  its  terms  to  admit  of  the  pro- 
priety and  legality  of  the  stipulations  set  forth  in  the  agreement,  which 
must  therefore  be  deemed  in  all  respects  binding  and  conclusive  upon 
the  parties  thereto.  But  for  the  cession  and  the  agreement,  the  assess- 
ments for  benefit  would  properly  include  all  of  the  lands  within  the 
assessment  area,  and  none  of  such  assessments  would  be  dependent 

•For  other  cases  see  same  topic  ft  i  nvmbbs  In  Dec.  ft  Am.  Digs.  1907  to  date,  ft  Rep'r  Indexes 
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on  the  frontage  of  the  lands  upon  the  avenue.  No  objection  having 
been  made  to  the  assessment  area  as  fixed,  it  is  assumed  to  have  been 
fairly  and  legally  determined,  as  indeed  it  appears  to  be.  By  the  agree- 
ment : 

"The  remaining  land  ot  the  said  party  ot  the  first  part  [Doht]  lying  on  both 
Bides  of  Hebberd  avenue,  and  fronting  on  the  land  to  be  conveyed  to  the  city 
of  New  York  by  the  party  of  the  first  part  pursuant  to  this  stipulation,  and 
extending  to  the  center  line  of  the  block,  shall  be  exempt  from  any  and  all 
charges  or  assessments  for  benefit.  In  the  above-entitled  proceeding,  except  Its 
proportionate  share  of  any  and  all  awards  that  may  be  made  for  the  taking 
of  buildings  acquired,  or  awards  for  damages  to  buildings  affected  in  and  by 
the  said  proceeding,  and  Its  proportionate  share  of  the  expenses  incurred  in 
said  proceeding  to  date,  amounting  to  the  sum  of  one  hundred  and  twenty- 
eight  'Vioo  ($128.77)  dollars,  which  latter  sum  the  said  party  of  the  first 
part  hereby  stipulates  and  agrees  to  pay  to  the  dty  of  New  York." 

Of  the  objector's  lands  within  the  assessment  area,  only  that  part 
thereof  is  exempted  by  the  agreement  which  fronts  upon  the  land 
ceded  by  him  "extending  to  the  center  line  of  the  block" ;  that  is,  ex- 
tending to  such  center  line,  and  of  an  uniform  width  throughout,  cor- 
responding to  such  frontage.  In  the  determination  of  the  assessment 
areas,  the  commissioners  have  followed  this  method,  made  necessary,  in 
the  matter  of  the  subdivisions,  by  the  terms  of  the  agreement,  and  I 
think  rightly  and  unavoidably  so. 

Assessment  lot  12,  which  includes  assessment  lots  15, 36, 36b,  37,  37a, 
and  39,  and  each  of  the  included  lots,  is  therefore  properly  plotted  and 
indicated  upon  the  assessment  map,  and  such  lots  in  combination  are 
pfoperly  assessed  and  charged  with  the  agreed  proportionate  share  of 
the  expenses  of  the  proceeding,  and  also  with  $59.72,  the  proportion- 
ate share  of  the  "awards  for  damages  to  buildings  affected,"  or  re- 
sulting thereto  from  the  intended  regulation  of  the  avenue. 

Assessment  lots  12a  and  36a  are  chargeable  with  and  properly  as- 
sessed for  the  proportionate  share  of  each  in  the  whole  expenses  of 
the  proceedings,  inasmuch  as  they  represent  the  remaindef  of  the, 
lands  of  the  objector  Doht  within  the  area  of  assessment  not  front- 
ing on  the  land  ceded  by  him.  There  being  no  objection  to  the  amounts 
of  the  assessment  as  computed  and  fixed,  they  are  assumed  to  have 
been  proportionately  distributed  and  made  chargeable  to  such  lots  re- 
spectively. 

The  case  cited  by  the  counsel  for  the  objector  Doht  (In  re  Tibbett 
Avenue,  162  App.  Div.  398,  147  N.  Y.  Su^).  333)  is  deemed  not  to  be 
applicable  to  the  questions  raised  by  him  hereon.  In  that  case  the  ces- 
sion was  made  under  section  992  of  the  Charter,  as  amended,  and  be- 
fore the  appointment  of  commissioners.  It  seems,  also,  that  to 
reach  the  conclusion  arrived  at  the  court  had  occasion  to  construe  cer- 
tain sections  of  the  Consolidation  Act  (I^aws  1882,  c.  410)  incorporated 
in  the  Charter,  in  connection  with  the  effect  of  Charter,  §  1608.  It  may 
also  be  said  that  the  land  ceded  in  the  Tibbett  Avenue  Case  was  located 
in  the  former  city  of  New  York,  and  that  the  lands  involved  in'  this 
proceeding  are  situated  in  the  borough  of  Queens,  to  which  last-named 
territory  Sie  Consolidation  Act  of  1882,  as  it  existed  prior  to  the  en- 
actment of  the  Greater  New  York  Charter,  had  no  application. 
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It  follows  that  the  objections  of  the  owner  Henry  Doht  should  be 
overruled. 

Aron  Altman,  claiming  to  be  entitled  to  the  awards  made  in  form  to 
"unknown  owner"  for  damage  parcels  Nos.  8  and  10  (block  42),  asks 
that  the  commissioners'  report  be  amended,  by  inserting  his  name  there- 
in as  the  owner  of  such  awards,  respectively.  I  have  examined  the 
minutes  of  the  testimony  produced  before  the  commissioners,  and 
fail  to  find  competent  legal  evidence  of  such  ownership  by  this  claim- 
ant. 

The  claimant  Altman's  motion  is  therefore  denied,  but  without  prej- 
udice to  a  proper  proceeding,  to  be  hereafter  had,  to  establish  title  to 
the  awards.  The  supplemental  and  amended  reports  of  the  commis- 
sioners of  estimate  and  of  the  commissioner  of  assessment  are  con- 
firmed. 

Settle  order  on  two  days'  notice. 


LARSEN  et  al.  v.  BROOKLTN  DAILY  EAGLB. 
(Supreme  Court,  Appellate  Division,  Second  Department    December  11, 1914.) 

1.  Libel  and  Slandeb  ($  33*) — Damages  Iufued  in  Law. 

If  an  alleged  libelous  article  is  not  defamatory  in  itself,  damage  is  not 
implied  in  law. 

[Ed.  Note. — For  other  cases,  see  Libel  and  Slander,  Gent  Dig.  H  U% 
277 ;  Dec.  Dig.  §  33.*] 

2.  Libel  and  Slandbb  (§  89*) — ^Natube  of  Libel — MANxnrAcrnBED  AKTict.B. 

Where  a  libel  or  slander  is  of  a  manufactured  article,  and  does  not 
directly  impeach  the  integrity,  knowledge,  skill,  diligence,  or  credit  of 
plaintiff,  the  words  are  not  actionable  at  law,  unless  special  damage  is 
alleged  and  proved ;  and  a  general  allegation  of  loss  of  customers  is  not 
sufficient  to  enable  plaintiff  to  show  a  particular  injury. 

[Ed.  Note. — For  other  cases,  see  Libel  and  Slander,  Cent  Dig.  H  213, 
214 ;   Dec.  Dig.  {  89.*] 

8.  Libel  and  Slandeb  (f  97*) — Complaint — Demobbeb. 

A  demurrer  to  the  complaint  In  an  action  for  libel  admits  the  truth  of 
the  allegations  of  the  complaint,  and  also  every  inference  that  can  be  fairly 
and  legitimately  drawn  from  the  words  used  in  the  libel. 

[Ed.  Note.— For  other  cases,  see  Libel  and  Slander,  Cent  Dig.  fi  234- 
236 ;   Dec  Dig.  {  97.*] 

4.  Libel  and  Slakdeb  (J  19*) — Constbtjction  of  Libel. 

Words  used  in  an  alleged  libelous  article  are  to  be  taken  in  the  sense 
which  is  most  obvious  and  natural,  and  according  to  the  idea  that  they 
are  calculated  to  convey  to  those  to  whom  they  are  addressed. 

[Ed.  Note. — For  other  cases,  see  Libel  and  Slander,  Cent.  Dig.  {|  B8,  99 ; 
Dec.  Dig.  S  19.*] 

5.  Libel  and  Slandeb  (S  9*) — Manufactured  Abticlk — ^Wobds  Libelous 

Per  Se. 

Where  an  alleged  libelous  article  stated  that  ioe  cream  manufactured 
by  plaintiffs  was  sold  at  a  certain  store,  that  a  child  eating  some  of  it 
within  a  few  hours  was  seized  with  convulsions  and  died,  that  it  was 
believed  that  the  ice  cream  was  directly  responsible  for  the  child's  death, 
and  that  four  other  children  had  been  taken  ill,  one  Of  them  seriously, 
after  eating  Ice  cream  at  the  same  place,  etc.,  it  was  libelous  per  se,  as 

*For  other  cases  see  same  topic  ft  (  numbisb  In  Dec.  &  Am.  Digs.  1907  to  date,  &  Rep'r  Indexes 
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implj-ing  tbat  plaintiffs  were  Intentionally  and  contlnnoasly  placing  In- 
jurious Ingredients  In  tbelr  cream. 

[Ed.  Note. — For  other  cases,  see  Libel  and  Slander,  Gent.  Dig.  {{  8(V- 
90;   Dec.  Dig.  |  9.*] 

JelifcB,  P.  J.,  and  Rlcb,  J.,  dissenting. 

Appeal  from  Special  Term,  Kings  County. 

Action  by  Thomas  Larsen  and  another  against  the  Brooklyn  Daily 
Eagle.  From  an  order  sustaining  a  demurrer  to  the  complaint,  plain- 
tiffs appeal.    Reversed,  and  demurrer  overruled,  with  leave  to  answer. 

Statement  of  Facts. 
On  July  5,  1912,  defendant  published  of  and  concerning  the  plain- 
tiffs the  following  article,  alleged  to  be  false  and  defamatory: 
July  8th,  1912— Friday. 
Ate  loe  Cream  Cone:    Died. 
Coroner  to  Inquire  into  Death  of  Four  Zear  Old  Gertrude  Eenna. 

An  InTestigation  will  be  conducted  by  the  coroner  into  the  death  of  four 
year  old  Gertrude  Kenna,  daughter  of  Joseph  Kenna',  a  plumber,  of  992  Ber- 
gen street,  who  died  yesterday  within  forty-eight  hours  after  she  had  eaten 
an  Ice  cream  cone.  She  was  burled  from  her  mother's  home  this  afternoon 
after  services  which  were  conducted  by  Father  Meehan  of  St  Teresa's  Roman 
Catholic  Churcli,  Sterling  place  and  Classon  avenue. 

On  Tuesday  morning  her  older  slater,  May,  who  Is  19,  took  Gertrude  to  a 
store  at  Franklin  and  SL  Marks  avenues,  and  bought  her  the  cone.  At 
3  o'clock  on  Wednesday  morning  the  child  was  seized  with  conrulslons.  Dr. 
J.  Madden,  ot  Sdiermerhom  street,  was  summoned,  but  he  was  unable  to  do 
anything  for  her.    She  died  yesterday  morning  at  9  o'clock. 

Dr.  Madden  instructed  the  shopkeeper  to  put  aside  some  of  the  cream  which 
be  sold  the  child  in  order  Uiat  it  might  be  analyzed.  It  is  believed  that  the 
ice  cream  may  be  directly  responsible  for  the  child's  death.  Four  other  chil- 
dren have  been  taken  111  after  eating  ice  cream  in  the  same  place  and  one 
Of  them  who  lives  next  door  to  the  shop  has  been  seriously  ill. 

The  ice  cream  is  manufactured  by  the  Neapolitan  Ice  Cream  Company 
which  is  owned  by  Larsen  &  Johansen. 

In  this  action,  brought  to  recover  damages  for  libel,  defendant  de- 
murred upon  the  ground  that  the  complaint  does  not  state  facts  suf- 
ficient to  constitute  a  cause  of  action.  Plaintiffs  thereupon  brought 
on  for  hearing,  as  a  contested  motion,  the  issues  of  law  thus  raised. 
From  an  order  sustaining  the  demurrer,  plaintiffs  appeal. 

Argued  before  JENKS,  P.  J.,  and  BURR,  THOMAS,  RICH,  and 
STATLETON,  JJ. 

Walter  Jeffreys  Carlin,  of  New  York  City,  for  appellants. 
Jackson  A.  Dykman,  of  Brooklyn,  for  respondent. 

BURR,  J.  [1, 1]  If  the  article  complained  of  is  not  defamatory  of 
itself,  damage  is  not  implied  in  law.  Reporters'  Ass'n  v.  Sun  Print- 
ing &  Pub.  Ass'n,  186  N.  Y.  437,  443,  79  N.  E.  710.  "Where  the 
libel  or  slander  is  of  a  manufactured  article,  and  does  not  directly  im- 
peach the  integrity,  knowledge,  skill,  diligence,  or  credit  of  the  plain- 
tiff, the  words  are  not  actionable  at  law  unless  special  damage  be 
alleged  and  proved,  and  a  'general  allegation  of  loss  of  customers  is 

'  *For  other  caaes  see  aame  topic  ft  {  mvmbeb  in  Dec.  ft  Am.  Digs.  1407  to  date,  ft  Rep'r  Indexes 
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not  sufficient  to  enable  the  plaintifiE  to  show  a  particular  injury.'  "  Mar- 
lin  Firearms  Co.  v.  Shields,  171  N.  Y.  384,  64  N.  E.  163,  59  L,  R.  A. 
310. 

[3,  4]  A  demurrer  admits  the  truth  of  the  allegations  of  the  com- 
plaint, and  also  admits  every  inference  that  can  be  fairly  arid  legiti- 
mately drawn  from  the  words  used  therein.  The  general  rule  of  con- 
struction is  that  words  are  to  be  taken  in  the  sense  which  is  most  obvi- 
ous and  natural,  and  according  to  the  idea  that  they  are  calculated  to 
convey  to  those  to  whom  they  are  addressed.  Morse  v.  Star  Co.,  118 
App.  Div.  256,  103  N.  Y.  Supp.  496;  Rossiter  v.  New  York  Press 
Co.,  Limited,  141  App.  Div.  339,  126  N.  Y.  Supp.  325. 

[5]  So  construed,  the  article  complained  of  fairly  imports  that  ice 
cream  was  sold  at  a  store  on  the  corner  of  Franklin  and  St.  Marks 
avenues,  in  the  borough  of  Brooklyn ;  that  a  child  eating  some  of  the 
ice  cream  so  manufactured  and  sold,  within  a  few  hours  thereafter, 
was  seized  with  convulsions  and  died;  that  it  was  believed  that  the 
ice  cream  was  directly  responsible  for  the  child's  death;  that  four 
other  children  had  been  taken  ill,  one  of  them  seriously,  after  eating 
ice  cream  at  the  same  place;  and  that  the  said  ice  cream  was  man- 
ufactured by  plaintiffs.  We  think  that  these  words  are  libelous  per 
se.  "Any  written  words  are  defamatory  which  impute  to  the  plain- 
tiff that  he  has  been  guilty  of  any  crime,  fraud,  or  dishonesty,  *  *  * 
or  which  have  a  tendency  to  injure  him  in  his  office,  profession,  call- 
ing, or  trade.  And  so,  too,  are  all  words  which  hold  the  plaintiff  up 
to  contempt,  hatred,  scorn,  or  ridicule,  and  which,  by  thus  engender- 
ing an  evil  opinion  of  him  in  the  minds  of  right-thinking  men  tend  to 
deprive  him  of  friendly  intercourse  and  society."  Newell  on  Slander 
&  Libel  (3d  Ed.)  p.  43. 

Ordinarily  a  number  of  persons  would  not  be  made  ill,  and  in  one 
instance  such  illness  be  followed  by  death,  after  consuming  an  article 
of  food,  and  directly  in  consequence  thereof,  unless  such  food  con- 
tained injurious  ingredients.  While  such  ingredients  may  enter  into 
the  composition  in  a  single  instance  without  involving  evil  conduct 
on  the  part  of  the  manufacturer,  where  it  is  repeatedly  done  but  one 
mference  may  be  drawn,  and  that  is  that  the  consequence  is  the  re- 
sult of  deceit  and  malpractice  on  his  part.  So  construed,  this  article 
is  more  than  a  libel  upon  the  thing  manufactured ;  it  is  a  reflection 
upon  the  honesty  and  int^rity  of  the  manufacturer.  In  Kennedy  v. 
Press  Publishing  Co.,  41  Hun,  422,  relied  on  by  respondent  in  this 
case,  the  court  say: 

"A  libel  on  a  thing  may  constitute  a  libel  on  a  person.  Thus  to  say  of  a 
brewer  that  be  adulterates  his  beer  would  be  a  libel  upon  him  In  his  trade, 
not  because  of  the  allegation  that  the  beer  was  bad,  but  because  the  language 
would  Import  deceit  and  malpractice  on  the  part  of  the  brewer." 

If  this  is  true  at  common  law,  much  more  is  it  the  case  when  the 
statutory  provisions  respecting  the  sale  of  impure  or  adulterated  food 
are  considered.  Agricultural  Law  (Consolidated  Laws,  c.  1  [Laws 
1909,  c.  9])  §§  200,  201.    By  this  act: 

"No  person  or  persons,  firm,  association  or  corporation  shall  within  this 
state,  manufacture,  produce,  sell,  offer  or  expose  for  sale  any  article  of  foocl 
which  is  adulterated  or  mlsbranded  wltiiin  the  meanlag  of  this  article." 
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Ice  cream  is  included  within  its  definition  of  food: 

"In  tbe  case  of  confectionery  an  article  shall  be  deemed  to  be  adulterated: 
*  *  *  If  It  contains  •  •  *  any  ingredient  wbicb  may  render  such  ar- 
ticle injurious  to  tbe  health  of  the  person  consuming  it." 

If  the  article  complained  of  had  simply  charged  the  commodities 
with  being  worthless,  but  not  unwholesome,  they  would  not  have  been 
actionable  per  se.  In  the  case  at  bar,  the  charge  is  much  broader  than 
that. 

We  think  that  the  order  appealed  from  should  be  reversed,  with 
$10  costs  and  disbursements,  and  that  the  demurrer  interposed  by 
defendant  should  be  overruled,  with  costs,  with  leave  to  the  defendant, 
within  10  days  after  service  of  a  copy  of  the  order  to  be  entered  here- 
in, to  withdraw  said  demurrer  and  answer  the  complaint  upon  pay- 
ment of  costs. 

THOMAS  and  STAPLETON,  JJ.,  concur.  JENKS,  P.  J.,  and 
RICH,  J.,  dissent,  on  the  authority  of  Kennedy  v.  Press  Publishing 
Co.,  41  Hun,  422,  Marlin  Firearms  Co.  v.  Shields,  171  N.  Y.  384,  64 
N.  E.  163,  59  L.  R.  A.  310,  and  Dooling  v.  Budget  Publishing  Co., 
144  Mass.  258,  10  N.  E.  809,  59  Am.  Rep.  83. 


(164  App.  Dlv.  832) 

ADAMSON,  Fire  Com'r,  y.  GKBBNWOOD  CBMBTERT.    (No.  64.^2.) 

(Supreme  Court,  Appellate  Division,  First  Department    December  4,  1914.) 

1.  Nkolioence  (J  134*) — FiKB — BscovEET  or  Kxfenses  oi  Fibe  Depabtment 
— Evidence. 

Under  Greater  New  Xork  Charter  (Taws  1897,  c.  378)  g  773,  provldinR 
that  for  violations  of  the  provisions  of  the  title  a  person  shall  be  liable 
for  costs  and  expenses  that  may  be  incurred  by  any  noncompliance  with 
such  provisions,  and  section  761  (Laws  1901,  c.  468),  making  a  person 
liable  for  all  erpenses  of  a  fire  department  from  a  fire  resulting  from  his 
willful  or  culpable  negligence,  a  prima  facte  case  of  liability  for  the  ex- 
penses incurred  by  a  fire  department  in  putting  out  a  fire  is  made  out  by 
showing  a  failure  to  obey  an  order  of  the  fire  commissioner,  pursuant 
to  section  775,  as  amended  by  Laws  1911,  c  899,  compelling  defendant  to 
put  in  a  system  of  automatic  sprinklers. 

[Ed.  Note.— For  other  cases,  see  Negligence,  Cent  Dig.  §§  267-270,  272, 
273;   Dec.  Dig.  §  134.*] 
32.  Municipal  Corpobations  (§  20l*) — Fibe  Depaktment — Validity  of  Ob- 
debs. 

An  order  of  a  Are  commissioner,  pursuant  to  Greater  New  York  Char- 
ter, §  775,  OS  amended  by  Laws  1911,  c.  899,  compelling  owner  of  a  build- 
ing to  put  In  a  system  of  automatic  sprinklers,  validly  made  and  served, 
has  all  the  authority  of  a  statute  or  ordinance. 

[Ed.  Note. — ^For  other  cases,  see  Municipal  Corporations,  Cent  Dig.  f 
634;   Dec.  Dig.  {  201.*] 
3.  Pleadino  (S  214*) — Demubkeb — Admissions. 

Where  a  complaint  alleged  that  defendant's  negligence  was  willful  and 
culpable,  within  Greater  New  York  Charter,  f  761,  a  demurrer  admits 
the  fact  that  tt  is  willful,  as  that  is  a  question  of  fact 

[Ed.  Note.— For  other  cases,  see  Pleading,  Cent  Dig.  {{  525-634;  Dec. 
Dig.  8  214.*] 

•For  otber  cases  see  same  topic  t  9  nvmbeb  In  Dec.  &  Am.  Digs.  1907  to  data.  &  Rep'r  ladeies 
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4.  Negligence  (J  18*) — ^Recovebt  of  Expenses  fob  Puttiiio  Out  Fibe — Fke 

Department — "CtrLPABLE  Neomgence." 

Where  It  is  shown  that  a  defendant  failed  to  obey  an  order  of  the  Are 
commissioner,  pursuant  to  Greater  New  York  Charter,  {  776,  as  amended 
by  Laws  1911,  c.  899,  directing  him  to  put  in  a  system  of  automatie 
sprinklers,  and  that  a  Are  started  In  defendant's  store  and  spread  to 
other  buildings,  causing  a  loss  to  the  fire  department  in  putting  out  the 
fire,  no  reason  for  refusal  to  obey  the  order  being  shown,  defendant's  neg- 
ligence is  "culpable,"  within  Greater  New  York  Charter,  {  761,  making 
a  person  liable  for  the  expenses  of  the  fire  department  incurred  in 
putting  out  a  fire  resulting  from  culpable  negligence. 

[Bd.  Note. — For  other  cases,  see  Negligence,  Cent  Dig.  f  28;  Dea  Dig. 
{  18.* 

For  other  definitions,  see  Words  and  Phrases,  First  and  Second  Series, 
Culpable  Negligence.] 

5.  Neolioencb  (S  18*) — Rbcovebt  or  Expbnses  in  PurxiNa  Our  Fibe — Fibs 

Depabtment. 

Greater  New  York  Charter,  {  761,  providing  that  "any  or  all  persons 
for  any  lire,  resulting  from  his  or  their  willful  or  culpable  negligence  or 
criminal  Intent  or  design,  shall,  in  addition  to  the  present  provision  of 
law  for  the  punishment  of  persons  convicted  of  arson,"  be  liable  to  the 
fire  department  for  expenses  incurred  in  a  fire  resulting  from  sach 
cause,  does  not  limit  an  action  for  damages  to  one  in  which  the  persons 
sought  to  be  charged  have  been  guilty  of  arson. 

[Ed.  Note. — For  other  cases,  see  Negligence,  Cent  Dig.  {  28;  Dec.  Dig. 
I  18.*] 

6.  Negligence  (J  18*) — Becoveby  op  Expenses  oe  Pdttino  Out  Fire — Fibe 

Department — "Resulting." 

Greater  New  York  Charter,  {  761,  making  a  person  liable  for  the  ex- 
penses of  a  fire  department  Incurred  In  putting  out  a  fire  "resulting"  from 
willful  and  culpable  negligence,  it  Is  not  necessary  that  the  fire  should 
be  "started"  by  defendant's  negligence. 

[Ed.  Note. — For  other  cases,  see  Negligence,  Cent.  Dig.  g  23 ;  Dec.  Dig. 
8  18.*] 

Appeal  from  Special  Term,  New  York  County. 

Action  by  Robert  Adamson,  as  Fire  Commissioner  of  the  City  of 
New  York,  against  the  Greenwood  Cemetery.  From  an  order  sus- 
taining a  demurrer  to  the  complaint,  plaintiff  appeals.  Reversed,  and 
demurrer  overruled,  with  leave  to  defendant  to  answer. 

Argued  before  INGRAHAM,  P.  J.,  and  CLARKE,  SCOTT,  DOW- 
LING,  and  HOTCHKISS,  JJ. 

Albert  De  Roode,  of  New  York  City,  for  appellant 
Edwin  D.  Bechtel,  of  New  York  City,  for  respondent, 

SCOTT,  J.  [1]  The  complaint,  summarized,  alleges  that  in  No- 
vember, 1912,  the  then  fire  commissioner  of  the  city  of  New  York, 
pursuant  to  the  authority  conferred  upon  him  by  section  775  of  the 
Greater  New  York  Charter,  as  amended  by  Laws  1911,  c.  899,  made 
and  served  upon  defendant,  the  owner  of  the  building  known  as  Nos. 
212-214  East  Ninety-Ninth  street,  in  the  city  of  New  York,  an  order 
that  said  building  be  equipped  with  a  system  of  automatic  sprinklers ; 
that  said  defendant  failed  and  omitted  to  comply  with  said  order, 
and  to  equip  said  premises  with  the  system  of  automatic  sprinklers 
ordered  by  said  fire  commissioner,  or  any  other  system  of  automatic 

*For  other  c»s«8  m«  same  topic  A  i  numbbb  Id  Dee.  A  Am.  Digs.  IMT  to  date,  *  Rep'r  Indexes 
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sprinklers ;  that  on  January  31,  1914,  a  fire  occurred  in  the  basement 
of  said  building,  and  from  its  point  of  origin  extended  to  and  set  fire 
to  other  portions  of  said  building  and  the  contents  thereof,  and  spread 
rapidly  throughout  the  rest  of  the  building  and  to  adjacent  buildings, 
being  extinguished  by  the  fire  department  with  great  difficulty  and  after 
injury  to  many  members  of  the  department;  that  had  a  system  of 
automatic  sprinklers  been  installed  in  said  building,  as  ordered  by 
the  fire  commissioner,  and  maintained  in  good  working  order  at  the 
time  of  the  fire,  said  fire  would  have  been  confined  to  that  portion 
of  the  building  in  which  it  originated,  and  would  not  have  spread,  as 
it  did,  throughout  and  set  fire  to  the  rest  of  the  building  and  the  ad- 
joining buildings.  It  is  charged  that  the  failure  of  the  defendant  to 
install  a  system  of  automatic  sprinklers  constituted  willful  and  culpa- 
ble negligence  on  its  part,  and  it  is  allMjed  that  by  reason  of  this  will- 
ful and  culpable  negligence  of  the  defendant  the  fire  department  of 
the  city  of  New  York,  without  fault  or  negligence  on  its  part,  in- 
curred in  and  about  the  use  of  employes,  apparatus,  and  materials  the 
expense  of  $1,500,  which  expense  would  not  have  been  necessary,  ex- 
cept for  the  willful  and  culpable  negligence  of  the  defendant. 

Aimexed  to  and  forming  part  of  the  complaint  by  reference  is  an 
ordinance  of  the  board  of  aldermen  of  the  city  of  New  York,  adopted 
December  19,  1911,  and  which  went  into  force  and  became  effective 
on  January  1,  1912.    The  demurrer  is  for  general  insufficiency. 

The  plaintiff  relies  upon  two  sections  of  the  Greater  New  York 
Charter  as  warrant  for  the  maintenance  of  this  action.  Section  77i 
provides  in  part  as  follows : 

"Any  person,  persons,  or  corporation,  for  the  violation  of  or  noncompliance 
with  any  of  the  several  provisions  of  the  several  sections  of  this  title,  where 
the  penalty  is  not  therein  specially  provided,  shall  severally  forfeit  and  pay 
a  fine  or  penalty  in  the  sum  of  fifty  dollars  ($50.00)  for  each  and  every  of- 
fense, or  shall  forfeit  and  pay  the  penalties  respectively  imposed  under  any 
of  the  said  sections  and  tKall  also  b«  severaUu  Uahle  for  amv  costs  or  ex- 
peiiaes  that  may  lie  incurred  by  any  viotatUm  of  or  noncompliance  with  any 
requirements  under  said  sections,  and  shall  also  be  severally  liable  for  the 
payment  of  the  further  penalty  of  the  sum  of  fifty  dollars  ($50.00)  for  any 
vlolatlan  of,  or  noncompliance  with,  any  regulation,  order  or  special  direc- 
tion Issued  by  said  commissioner,"  etc 

Section  761,  after  providing  for  the  recovery  of  damages  for  per- 
sonal injuries  suffered  by  members  of  the  fire  department,  provides 
as  follows: 

"And  any  or  all  persons  for  any  fire,  resulting  from  bis  or  their  iciN/uI  or 
culjjable  negligence  or  criminal  intent  or  design,  shall,  In  addition  to  the  pres- 
ent provision  of  law  for  the  punishment  of  persons  convicted  of  arson,  be 
liable  in  a  civil  action  for  the  payment  of  any  and  all  damages  to  the  person 
or  property,  the  result  of  such  fire,  and  also  for  the  payment  of  all  costs  and 
expenses  of  said  Fire  Department  incurred  in  and  about  the  use  of  employees, 
apparatus,  and  materials  in  the  extinguishment  of  any  fire  resulting  from 
such  cause,  the  amount  of  such  costs  and  expenses  to  be  fixed  by  said  com- 
missioner, and  when  collected  shall  be  paid  into  the  relief  fund  of  such  de- 
l>artment  herein  created,"  etc. 

Both  of  the  sections  above  quoted  are  embraced  in  the  same  title 
of  the  Charter  (chapter  15,  title  3),  and  are  therefore  to  be  read  to- 
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gether.  Section  773  provides  generally  that  any  person,  for  noncom- 
pliance with  any  of  the  several  provisions  of  that  title,  shall  be  lia- 
ble for  any  costs  and  expenses  that  may  be  incurred  by  such  noncom- 
pliance. Section  775,  under  which  the  order  for  the  installation  of 
automatic  sprinklers  was  made,  is  a  part  of  the  same  title  3.  A  fail- 
ure to  comply  with  an  order  made  under  section  775  is  therefore  a 
failure  to  comply  with  a  provision  of  title  3,  and  subjects  the  of- 
fender to  the  consequences  specified  in  section  773  (People  v.  Kaye, 
212  N.  Y.  407-415,  106  N.  E.  122),  which  includes  liabilitjr  for  costs 
and  expenses  incurred  by  reason  of  noncompliance.  Section  '761  is 
more  specific,  and  provides  when  and  under  what  circumstances  a  per- 
son who  has  been  culpably  or  willfully  negligent,  and  thus  caused  a 
fire,  may  be  called  upon  to  pay  damages  resulting  therefrom,  and  what 
damages  he  may  be  charged  with.  It  is  not  claimed,  and  we  do  not 
hold,  that  the  only  culpable  and  willful  negligence  which  would  estab- 
lish a  right  of  action  under  the  section  last  quoted  is  the  disobedience 
of  an  order  of  the  fire  commissioner.  All  that  it  is  necessary  to  hold 
in  the  present  case  is  that  such  disobedience  as  is  set  forth  in  the  com- 
plaint establishes  prima  facie  such  culpable  and  willful  negligence. 
We  think  that  there  can  be  no  doubt  that  it  does. 

[2]  The  order  of  the  fire  commissioner  requiring  the  installation 
of  automatic  sprinklers  was  presumptively  valid  and  lawful,  and  non- 
compliance therewith  subjected  the  owner  of  the  building  to  the  pen- 
alties provided  for  by  the  Charter.  People  v.  Kaye,  supra.  The  or- 
der, being  authorized  by  law  and  validly  made  and  served,  has  all 
the  authority  of  a  statute  or  ordinance,  and  its  violation,  of  itself,  is 
sufficient  to  establish  prima  facie  the  defendant's  negligence.  McRick- 
ard  V.  Flint,  114  N.  Y.  222,  21  N.  E.- 153;  Shields  v.  Pugh  &  Co., 
122  App.  Div.  586,  107  N.  Y.  Supp.  604.  In  order  to  justify  a  recov- 
ery under  the  statute  mere  negligence  is  not  sufficient.  It  must  be 
"culpable  or  willful,"  and  it  is  alleged  in  the  complaint  that  defend- 
ant's negligence  was  both  culpable  and  willful. 

[3,  4]  Whether  or  not  the  failure  to  obey  the  order  was  willful  is  a 
question  of  fact,  and  the  demurrer  admits  it  Whether  it  is  culpable 
— ^that  is,  criminal  or  worthy  of  punishment — ^is  a  question  of  law, 
dependent  upon  the  facts  proved,  or  perhaps,  more  properly  speaking, 
a  question  of  mixed  law  and  fact.  Upon  the  facts  stated  in  the  com- 
plaint, admitted  and  not  explained,  we  find  no  difficulty  in  holding 
that  defendant's  failure  to  obey  the  order  of  the  fire  commissioner  was 
both  culpable  and  negligent. 

[5]  The  defendant  argues  that  the  reference  in  section  761  to  the 
punishment  provided  by  law  for  the  crime  of  arson  indicates  that  an 
action  for  damages  under  that  section  will  not  lie  unless  the  person 
sought  to  be  charged  has  been  guilty  of  the  crime  of  arson.  It  is 
manifest  that  this  could  not  have  been  the  intention  of  the  Legisla- 
ture. What  fixes  the  civil  liability  is  negligence,  as  well  as  criminal 
intent  or  design.  But  mere  negligence,  even  if  culpable  and  willful, 
is  not  sufficient  to  establish  the  crime  of  arson,  of  which  an  indis- 
pensable ingredient  is  a  criminal  intent.  To  construe  the  section,  in 
this  regard,  aa  defendant  would  have  us  do,  would  be  to  emasculate  it. 
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[I]  It  IS  further  msisted  that  the  defendant  cannot  be  held  liable 
under  the  statute,  because  it  is  not  alleged  that  the  fire  started  as  a 
consequence  of  defendant's  negligence,  but  merely  that  it  spread  for 
that  reason.  As  we  read  the  section,  it  is  not  necessary  that  the  fire 
should  be  started  as  a  consequence  of  negligence.  The  word  used  in 
the  section  is  "resulting,"  and  it  is  clearly  alleged  that  the  spread  of 
the  fire,  and  its  communication  to  adjacent  buildings,  resulted  from 
defendant's  negligence.  This  we  think  satisfies  the  language  of  the 
statute  and  is  clearly  within  its  intention.  We  are  therefore  of  opin- 
ion that  the  complamt  sufficiently  states  a  cause  of  action. 

It  follows  that  the  order  appealed  from  must  be  reversed,  with  $10 
costs  and  disbursements,  and  the  demurrer  overruled,  with  $10  costs, 
with  leave  to  defendant  to  withdraw  its  demurrer  and  answer  within 
20  days,  upon  payment  of  costs  in  this  court  and  the  court  below.  All 
concur. 


SBLDIN  V.  BLOCK  et  al. 

(Supreme  Court,  Appellate  Term,  First  Department    December  14, 1914.) 

CoiTSTs  (S  188*) — Cmr  Cotjbt — Jurisdiction — EqurrABLE  Actions. 

A  contract  by  which  plaintiff  was  employed  for  a  specified  salary  and 
a  spedfled  percentage  of  the  net  profits  of  the  department,  for  which 
he  was  to  act  as  salesman  and  buyer,  was  not  a  partnership  contract, 
and  though  the  proving  of  his  case  might  necessitate  the  giving  of  proof 
as  to  a  number  of  items,  an  action  for  wrongful  discharge  was  not  an  ac- 
tion in  equity,  and  it  was  error  to  dismiss  the  action  on  the  ground  that 
the  City  Court  6t  New  Torlt  bad  no  Jurisdiction. 

[Ed.  Note. — For  other  cases,  see  Courts,  Cent  Dig.  {$  412,  439,  440, 
442,  447,  448,  451,  452,  454,  458,  464,  465,  46T,  468  r  Dec.  Dig.  |  188.»] 

Appeal  from  City  Court  of  New  York,  Trial  Term. 

Action  by  Bernard  L.  Seldin  against  Isaac  Block  and  another,  doing 
business  as  Block  &  Kasdan.  From  a  judgment  dismissing  the  com- 
plaint, plaintiff  appeals.    Reversed,  and  new  trial  ordered. 

Argued  December  term,  1914,  before  GUY,  PAGE,  and  BIJUR,  JJ. 

Alexander  Kahn,  of  New  York  City,  for  appellant. 
Goodman  Block,  of  New  York  City,  for  respondents. 

GUY,  J.  The  complaint  is  for  breach  of  contract  of  employment. 
Plaintiff  alleges  that  he  was  employed  by  the  defendants  for  the  sum 
of  $520  per  annum  and  33^^  per  cent,  of  the  net  profits  of  the  depart- 
ment, for  which  he  was  to  act  as  salesman  and  buyer.  The  answer 
admits  the  making  of  an  agreement  in  writing  with  the  plaintiff,  but 
denies  that  the  agreement  was  as  alleged  in  the  complaint,  denies  per- 
formance by  plaintiff  and  wrongful  discharge  by  the  defendants,  and 
alleges  that  plaintiff  "voluntarily  left  the  defendants'  service,  and 
thereafter  refused  to  render  service  as  such  salesman  and  buyer." 

On  the  opening  of  the  case,  defendants'  counsel  moved  to  dismiss 
the  complaint  "on  the  ground  that  the  court  has  no  jurisdiction  of  the 
subject-matter  of  this  action.    The  complaint  is  based  on  a  contract 
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which  *  *  *  IS  a  partnership  agreement  and  constitutes  the  par- 
ties as  partners,  so  that  an  equity  action  is  necessary  in  order  to  ad- 
just their  rights."  The  motion  was  granted,  and  an  exception  taken  by 
plaintiff. 

In  dismissing  the  complaint,  the  learned  court  erred.  The  contract 
alleged  in  the  complaint  is  a  contract  of  employment,  not  one  of  part- 
nership, and  the  mere  fact  that  the  proving  of  plaintiff's  case  might 
necessitate  the  giving  of  proof  as  to  a  number  of  items  does  not  alter 
the  character  of  the  action. 

The  judgment  must  be  reversed,  and  a  new  trial  ordered,  with  costs 
to  appellant  to  abide  the  event.    All  concur. 


APPLEBAUM  V.  ROSENBLDM. 
(Supreme  Court,  Appellate  Term,  First  Department    December  14,  1914.) 

Pasties  (§  68*)— Substithtiow — Subjkct-Maiteb  or  Claiks. 

Where  plaintiff  sued  on  an  award  pursuant  to  an  arbitration  agree- 
ment, and  made  no  claim  upon  a  fund  to  which  third  parties  made  claims, 
or  on  any  other  fund  in  defendant's  hands,  there  was  no  case  for  inter- 
pleader, under  Code  Civ.  Proa  |  820,  authorizing  a  defendant,  upon 
proof  by  afiSdaTit  that  a  person  not  a  party  to  the  action  makes  a  de- 
mand against  him  "for  the  same  debt  or  property,"  to  apply  for  an  order 
substituting  such  person  in  his  place,  and  discharging  him  from  liability 
on  bis  paying  into  court  the  amount  of  the  debt,  or  delivering  possession 
of  the  property  to  such  person  as  the  court  directs. 

[Ed.  Note.— For  other  cases,  see  Parties,  Cent  Dig.  Ii  88,  S9;  Dec. 
Dig.  g  58.  •] 

Appeal  from  City  Court  of  New  York,  Special  Term. 

Action  by  Flora  Applebaum  against  Solomon  J.  Rosenblum.  From 
an  order  granting  defendant  permission  to  pay  certain  moneys  into 
court,  and  directing  that  other  parties,  including  nonresidents,  be  join- 
ed as  additional  defendants,  plaintiff  appeals.  Reversed,  and  motion 
denied. 

Argued  December  term,  1914,  before  GUY,  BIJUR,  and  PAGE,  JJ. 

Maurice  B.  &  Daniel  W,  Blumenthal,  of  New  York  City  (William 
H.  Grifiin,  of  New  York  City,  of  counsel),  for  appellant 

Louis  Rosenszweig  (Wm.  A.  Walling,  of  New  York  City,  of  coun- 
sel), for  respondent. 

William  Otis  Badger,  Jr.,  of  New  York  City,  for  Frank  L.  Randall 
and  another. 

Saul  S.  Myers,  of  New  York  City,  for  Francis  W.  Pixley. 

BIJUR,  J.  Plaintiff  sues  on  an  award  made  pursuant  to  an  arbitra- 
tion agreement  between  plaintiff  and  defendant,  which  is  annexed  to 
the  complaint  as  Exhibit  A. 

The  claims  of  the  third  parties  against  this  defendant  are  to  a  cer- 
tain fund  of  $600  in  his  hands.  Plaintiff  makes  no  claim  upon  that 
fund,  or  on  any  other  in  the  hands  of  the  defendant.  The  case,  there- 
fore, is  not  one  for  interpleader,  since  the  demand  of  the  third  parties 
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against  the  defendant  is  not,  as  prescribed  in  section  820  of  the  Code 
of  Civil  Procedure,  "for  the  same  debt  or  property."  See,  also,  Hey- 
man  v.  Smadbeck,  6  Misc.  Rep.  527,  27  N.  Y.  Supp.  141. 

Order  reversed,  with  costs  and  disbursements,  and  defendant's  mo- 
tion denied,  with  $10  costs.    All  concur. 


SIMPSON  v.  BPPINGEa. 
(Supreme  Court,  Appellate  Term,  First  Department     December  14,  1014.) 

1.  Landlobd  add  Tenant  (|  16g.*) — Actions  fob  Injukixb — Suffioienct  of 

COHFLAINT. 

In  an  action  against  a  landlord  for  Injuries  to  a  servaat  of  his  tenant,  a 
complaint  alleging  that  the  landlord  cansed  a  hole  to  be  made  in  the  ceil- 
ing of  the  apartment  occnpied  by  the  tenant  for  the  purpose  of  doing  re- 
pair work,  whlcb  rendered  the  apartment  dangerous  to  Its  occupants,  and 
that  while  plaintiff  was  In  the  kitchen  of  such  apartment  a  portion  of  the 
ceiling  fell  upon  her,  through  defendant's  negligence  and  without  any 
fault  on  her  part,  was  insufficient,  and  entitled  defendant  to  Judgment 
on  the  pleadings,  since  It  did  not  show  that  the  falling  of  the  ceiling  was 
caused  by  the  bole,  or  even  that  the  hole  was  in  the  ceiling  of  the  kitchen. 

[Ed.  Note. — For  other  cases,  see  Landlord  and  Tenant,  Cent.  Dig.  M 
644-646,  664-667.  681-684 ;    Dec.  Dig.  §  16a.»] 

2.  Landlord  and  Tenant  ($  165*) — iJWiLvn  fob  Injttbies  fbox  Danobb- 

ous  oB  Defective  Conditions. 

A  landlord  was  not  liable  for  an  injury  to  his  tenant's  servant,  caused 
by  the  falling  of  the  ceiling  of  the  leased  apartment,  unless  the  defective, 
ceiling  was  a  nuisanoe  created  by  him,  or  was  under  his  control,  so  as 
to  give  rise  to  a  duty  In  him  to  keep  it  in  repair  and  In  safe  condition. 

(Ed.  Note. — For  other  cases,  see  Landlord  and  Tenant,  Cent  Dig.  |i 
630,  631,  633-637,  640,  641;  Dea  Dig.  {  165.*] 

Appeal  from  City  Court  of  New  York,  Special  Term. 

Action  by  Ella  Simpson  against  Jesse  I.  Eppinger.  From  an  order 
denying  his  motion  for  judgment  on  the  pleadings,  defendant  appeals. 
Reversed,  and  motion  granted. 

Argued  December  term,  1914,  before  GUY,  PAGE,  and  BIJUR,  JJ. 

SaflEord  A.  Crummey,  of  New  York  City,  for  appellant. 
David  M.  Fink,  of  New  York  City  (Jacqain  Frank,  of  New  York 
City,  of  counsel),  for  respondent. 

PAGE,  J.  This  is  an  action  against  a  landlord  to  recover  damages 
for  injury  to  a  servant  of  his  tenant,  caused  by  the  faljing  of  a  ceiling 
in  the  apartment  of  the  tenant.  The  complaint  allies  in  paragraph 
fourth : 

"That  the  defendant,  prior  to  the  19th  day-  of  August  1911,  caused  a  hole 
to  be  made  In  the  celling  of  the  apartment  occupied  by  plaintiff's  employer, 
for  the  purpose  of  doing  some  repair  work,  which  rende.i:ed  said  apartment 
dangerous  to  the  life  and  limb  of  its  occupants.    •    «    *  » 

And  in  paragraph  fifth : 

"That  on  or  about  the  19tb  day  of  August  1911,  while  said  plaintiff  was  in 
the  kitchen  of  the  apartment  aforesaid,  suddenly,  without  any  fault  on  her 
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part,  and  wholly  and  solely  tbrougb  the  negligence  of  the  defendant,  his 
agents,  servants,  and  employes,  a  portion  of  the  said  ceiling  fell  down  and 
upon  plaintiff,  severely  injuring  her." 

[1,  2]  It  is  clear,  as  a  matter  of  law,  that  the  defendant  would  not 
be  liable  for  injury  to  the  plaintiff  by  reason  of  the  falling  of  the 
ceiling,  in  the  absence  of  allegation  and  proof  that  the  defective 
ceiling  was  a  nuisance  created  by  the  defendant,  or  that  it  was 
under  his  control  in  such  a  manner  as  to  give  rise  to  a  duty  in  the  land- 
lord to  keep  it  in  repair  and  in  safe  condition.  The  plaintiff  recognizes 
this  rule  of  law,  and  relies  upon  "active  and  culpable  negligence  on  the 
part  of  the  defendant  in  entering  the  apartment  and  making  a  hole  in 
the  ceiling."  I  am  of  the  opinion,  however,  that  the  facts  alleged  in 
the  complauit  do  not  sufficiently  connect  the  alleged  falling  of  the  ceil- 
ing with  the  hole  created  by  the  defendant  to  charge  the  defendant 
with  liability  for  the  injury.  It  is  alleged  that  the  ceiling  in  the  kitchen 
of  the  apartment  of  plaintiflF's  employer  fell,  but  it  is  not  alleged  that 
the  hole  was  in  the  ceiling  of  the  kitchen,  nor  that  the  falling  of  the 
ceiling  was  caused  by  the  hole.  While  every  necessary  inference  should 
be  indulged  in  to  support  the  complaint,  we  may  not  infer  facts  which 
are  not  stated  and  which  may  or  may  not  be  true. 

The  order  appealed  from  should  be  reversed,  with  $10  costs  and  dis- 
bursements, and  the  defendant's  motion  for  judgment  on  the  pleading 
granted,  with  $10  costs,  with  leave  to  the  plaintiff  to  amend  his  com- 
plaint within  six  days  after  service  upon  his  attorney  of  notice  of  en- 
try of  an  order  herein  upon  payment  of  said  costs.  All  ccmcur. 


In  re  BRYANT'S  WILL.     (No.  6405.) 
(Supreme  Court,  Appellate  Division,  First  Department    December  11,  1914.) 

Appeal  from  Special  Term,  New  York  County. 

Proceeding  to  prove  the  last  will  and  testament  of  Mary  S.  M.  Bry- 
ant, deceased,  as  a  will  of  real  and  personal  property.  From  an  order 
and  decree  (148  N.  Y.  Supp.  917)  denying  her  petition  for  the  probate 
of  a  certain  paper  writing  purporting  to  be  such  will  and  testament, 
Agnes  I.  Murray  appeals.    Affirmed. 

Argued  before  INGRAHAM,  P.  T.,  and  LAUGHLIN,  SCOTT, 
DOWLING,  and  HOTCHKISS,  JJ. 

John  W.  Van  Gordon,  of  New  York  City  (William  S.  Evans,  of 
New  York  City,  on  the  brief),  for  appellant. 
James  H.  Hickey,  of  New  York  City,  for  respondent. 

PER  CURIAM.    Decree  affirmed,  with  costs. 

LAUGHLIN,  J.  (dissenting).  The  sole  ground  upon  -which  the 
probate  was  denied  is  that  the  testimony  offered  in  support  of  the 
probate,  which  was  not  improbable,  was  not  impeached,  and  was  given 
by  wholly  disinterested  witnesses,  was  accepted  as  true,  and  was  in- 
sufficient to  show  that  the  testatrix  declared  the  instrument  to  be  her 
last  will  and  testament  within  the  requirements  of  section  21,  subd.  3, 
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of  the  Decedent  Estate  Law  (Consol.  Laws,  c.  13).  The  purpose  of 
requiring  that  declaration  to  be  made  is  to  show  that  the  testator  is 
aware  of  the  fact  that  he  is  making  a  will.  Trustees  of  Auburn  Semi- 
nary V.  Calhoun,  25  N.  Y.  422.  No  particular  form  of  words  or  act  is 
required,  and  only  a  substantial,  as  distinguished  from  a  literal,  com- 
pliance with  the  statute  is  sufficient.  Matter  of  Application  of  Beck- 
ett, 103  N.  Y.  167,  8  N.  E.  506;  Matter  of  Hunt,  110  N.  Y.  278,  18 
N.  E.  106;  Matter  of  Hardenburg,  infra,  and  cases  cited;  -Lane  v. 
Lane,  95  N.  Y.  494;  Thompson  v.  Seastedt,  6  Thomp.  &  C.  80,  af- 
firmed Same  v.  Stevens,  62  N.  Y.  634. 

It  is  contended  on  the  part  of  the  respondent  that  less  strict  com- 
pliance with  the  statute  is  required  in  the  case  of  a  holographic  will ; 
but  the  statute  contains  no  exception,  and  the  fact  that  the  courts 
have  not  scrutinized  evidence  with  respect  to  the  execution  of  a  holo- 
graphic will  with  the  same  rigorousness  as  in  other  cases  shows,  I 
think,  that  the  real  inquiry  on  this  point  in  each  case  is  whether  the 
evidence  satisfactorily  shows  that  the  testator  in  some  manner  made 
it  known  to  the  witnesses  that  he  understood  that  the  instrument  he 
was  executing  and  which  he  called  them  to  witness  was  his  will.  In 
determining  that  question,  the  evidence  being  that  the  testatrix,  by 
dictating  the  will,  knew  the  testamentary  character  of  the  instrument 
(Gilbert  v.  Knox,  52  N.  Y.  125;  Matter  of  Hardenburg,  85  Hun,  580, 
33  N.  Y.  Supp.  150).  In  Matter  of  Application  of  Beckett,  supra, 
there  was  no  declaration  by  the  testatrix  at  the  time  to  the  effect  th'at 
the  paper  was  her  last  will  and  testament.  She  had  previously  ex- 
pressed to  one  of  the  subscribing  witnesses  an  intention  to  make  a 
will,  and  asked  the  witness  if  she  "would  be  willing  to  sign  a  paper 
for  her  any  time  that  she  would  ask  it."  At  the  time  of  the  execu- 
tion of  the  instrument,  some  time  after,  the  testatrix  said  to  the  wit- 
ness, "There  is  the  paper  I  spoke  to  you  about  signing."  The  other 
witness  had  been  a  witness  to  former  wills  of  the  testatrix,  and  was 
called  in  and  requested  to  sign  "a  paper  again,"  and  the  testatrix 
stated  that  she  wanted  to  make  alterations  on  account  of  the  illness  of 
an  individual  named.  The  court  held  that  it  was  not  necessary  for 
the  testatrix,  at  the  time  of  executing  the  instrument,  to  publish  it  as 
her  will  in  such  manner  that  a  stranger  would  understand  what  the 
paper  was,  but  that  it  was  sufficient  that  the  witnesses  understood 
from  her,  by  what  was  said  or  done  at  the  time,  in  connection  with 
what  had  been  communicated  to  them  by  her  previously,  that  it  was 
her  will.  In  Matter  of  Hunt,  supra,  the  court  states  the  requirements 
of  the  statute  as  follows : 

"We  think  that  It  is  a  sufficient  compliance  with  the  statutory  requirements 
If,  In  some  way  or  mode,  the  testator  Indicates  that  the  instrument  the  wit- 
nesses are  requested  to  subscribe  as  such  Is  Intended  and  understood  by  him 
to  be  his  executed  will.  In  probate  cases  the  courts  look  to  the  substance  of 
the  transaction,  and  see  that  there  was  no  opportunity  for  Imposition  or  fraud. 
This  will  miist  have  been  presented  to  the  witnesses  by  the  testator  for  them 
to  sign,  and  such  an  act  was  equivalent  to  a  communication  by  him  that  he 
intended  to  give  effect  to  the  paper  as  his  will.  If  the  paper  was  signed  in 
tlie  presence  of  the  witnesses,  that  act  was  a  sufficient  compliance  with  the 
statute  as  to  acknowledgment  of  the  subscription.  If  signed  before  being  pre- 
8ait«d  to  theut,  the  exhibition  of  the  paper,  with  liis  acknowledgment  that  it 
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was  his  last  will  and  testament,  was  a  sufficient  acknowledgement  of  tbe  sig- 
nature and  a  publication  of  the  will  within  the  rule  laid  down  by.  this  court 
In  Matter  of  Phillips,  98  N.  Y.  267." 

In  Lane  v.  Lane,  supra,  the  Court  of  A^jpeals,  reversing  a  judgment 
based  upon  a  verdict  that  the  testator  published  the  will  as  to  one  wit- 
ness, but  not  as  to  the  other,  and  where  the  evidence  did  not  show 
that  the  testator  declared  to  or  in  the  presence  of  one  of  the  witnesses 
that  the  instrument  was  his  will,  said: 

"We  find  no  room  for  doubt  or  mistake.  The  testator  knew,  and  the  wit- 
nesses understood  from  his  acts  and  conduct,  as  he  Intended  they  should, 
that  the  instrument  then  executed  was  his  will.  The  statute  upon  this  point 
exacts  nothing  more,  and  it  is  not  denied  by  tbe  respondent  that  on  every 
other  point  there  was  strict  compliance  with  its  terms.  We  find,  then,  ttiat 
the  testator  subscribed  the  will  in  the  presence  of  the  witnesses,  made  known 
to  them  Its  nature,  and  requested  their  attestation.  On  his  part  nothing  more 
was  required,  and  on  their  part  was  attestation  of  the  will  at  his  request 
Thus  every  safeguard  prescribed  by  statute  against  improvidence  and  fraud 
was  substantially  observed." 

The  wills  in  those  cases  were  holographic ;  but,  as  already  stated, 
the  statutory  requirement  is  the  same  in  all  cases,  and  there  is  the 
same  authority  for  applying  the  doctrine  of  those  cases  to  the  case  at 
bar  as  there  was  so  to  decide  there.  It  is  only  necessary  to  observe 
caution  in  not  opening  the  door  to  fraud. 

In  the  case  at  bar,  the  testatrix  was  concededly  in  the  full  possession 
of  her  faculties;  but  she  realized  that  death  was  near,  and  she  was 
desirous  of  making  her  will.  On  the  morning  of  the  day  the  paper 
was  executed  she  was  in  bed,  and  requested  the  housemaid  to  send 
for  five  cents'  worth  of  foolscap  paper,  stating  that  she  wished  to 
make  her  will,  and  expressed  this  request  in  a  manner  calculated  to 
caution  the  maid  against  forgetting  it,  and  indicating  that  she  desired 
to  make  her  will  without  delay.  The  maid  complied  with  the  request, 
and  the  paper  was  purchased  and  delivered  to  her,  and  she  gave  it 
to  the  nurse  to  deliver  to  the  testatrix.  The  testatrix  informed  the 
nurse  that  she  wished  to  make  her  will,  and  dictated  it  to  the  nurse, 
who  wrote  it  upon  the  foolscap  paper.  After  it  was  written,  the 
nurse  read  it  over  to  the  testatrix,  who  directed  that  the  names  of  the 
executors  designated  by  her  be  stricken  out,  on  the  ground  that  they 
were  nonresidents  of  tiie  state.  She  then  directed  the  nurse  to  call 
in  the  housemaid  "to  witness  her  signature."  The  maid  was  called  in, 
and  found  her  in  the  bed,  from  which  only  a  few  hours  before  she 
had  asked  the  maid  to  obtain  the  paper  to  enable  her  to  make  her 
will,  and  thereupon  the  testatrix  signed  the  paper,  and  the  witnesses 
signed  it  in  her  presence  and  in  the  presence  of  each  other.  She 
had  spoken  of  the  paper  as  a  will  to  the  nurse;  but,  according  to 
the  testimony  of  both  witnesses,  when  the  housemaid  was  called  in, 
the  testatrix  merely  asked  her  to  witness  the  paper,  or  to  witness 
her  signature  on  the  paper,  which  she  had  in  front  of  her,  and  to 
sign  her  name  as  a  witness,  which  she  did.  The  paper  was  signed 
early  in  the  afternoon.  The  maid  observed,  at  the  time,  that  the  paper 
appeared  to  be  some  of  that  for  which  she  had  sent  for  the  use  of  the 
testatrix  in  making  her  will,  and  it  was.    There  is  no  evidence  of  the 
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execution  of  any  other  paper  by  the  testatrix,  or  that  she  had  any 
intention  of  executing  any  other  paper.  The  will  was  on  a  single  sheet 
of  paper,  and  was  all  in  sight  of  the  witnesses  as  they  sat  down  to 
subscribe  it.  It  recites  that  the  testatrix  published  and  declared  it 
to  be  her  last  will  and  testament ;  but  there  was  no  attestation  clause. 

The  reasonable  inference,  under  the  circumstances,  was  that  the 
instrument  which  the  maid  was  called  in  to  witness  was  the  last  will 
and  testament,  which  the  testatrix  had,  only  a  few  hours  before,  de- 
clared her  intention  of  executing  on  this  paper,  which  she  sent  for, 
for  that  purpose,  at  her  request.  I  am  of  the  opinion  that  it  was  as 
clearly  conveyed  to  the  housemaid  by  the  testatrix  that  the  paper 
she  was  called  upon  to  witness  was  the  last  will  of  the  testatrix  as 
if  the  testatrix  had  so  declared  at  that  time ;  and,  according  to  the  de- 
cisions cited,  that  was  sufficient. 

I  am  of  opinion,  therefore,  that  the  order  and  decree  shotild  be  re- 
versed, and  a  decree  entered  admitting  the  will  to  probate. 


CLEAVEIjAND  v.  BOYNTON  et  al.    (No.  6S99.) 
(Supreme  Court,  Appellate  Division,  First  Department    December  11,  1914.) 

1.  Monet  Bkceivkd  (|  17*) — Pleading — Ibbelxvant  Alleqations. 

In  a  complaint  to  recover  money  obtained  from  plaintiff  by  false  rep- 
resentations, whicb  were  alleged  to  have  been  made  in  ptursuance  of  a 
scheme  by  defendants  to  obtain  money  from  plaintiff  and  two  other  in- 
dividuals, allegations  as  to  the  obtaining  of  the  money  from  the  others 
are  not  parts  of  the  plaintiff's  cause  of  action,  and  may  be  stricken  from 
the  complaint,  although  evidence  of  such  acts  might  be  admissible  at  the 
trial. 

[Ed.  Note. — For  other  cases,  see  Money  Received,  (jent  Dig.  (i  54-61, 
64^68;   Dea  Dig.  {  17.*] 

2.  Plbadiro  (I  866*)  —  Coi(Pi.aint  — Ibbelbvant  AiXBOAnoNs  —  Motion  to 

Stbikb. 

Where  relevant  and  irrelevant  allegations  are  so  Intermingled  in  a  com- 
plaint that  they  cannot  be  separated,  all  the  intermingled  allegations  may 
be  stricken,  and  plaintiff  required  to  reform  his  pleading  to  state  only 
the  relevant  allegations. 

[Ed.  Note.— For  other  cases,  see  Pleading,  Cent  Dig.  $i  1163-1172; 
Dec.  Dig.  i  365.  •] 

Appeal  from  Special  Term,  New  York  County. 

Action  by  Harry  Hayes  Cleaveland  against  Edward  6.  Boynton  and 
another.  From  an  order  denying  a  motion  to  strike  certain  alle- 
gations from  the  amended  complaint,  the  defendants  appeal.  Order 
reversed,  and  motion  granted. 

Argued  before  INGRAHAM,  P.  J.,  and  McLAUGHLIN,  I,AUGH- 
LIN,  CLARKE,  and  SCOTT.  JJ. 

Courtland'V.  Anable,  of  New  York  City,  for  appellants. 
Sherman  Cox,  of  New  York  City,  for  respondent 

LAUGHLIN,  J.  This  is  an  action  for  money  had  and  received. 
The  plaintiff,  in  a  complaint  covering  21  pages  of  the  printed  record, 

•For  other  casM  sac  Mune  topic  &  i  MUmaB  In  Dec.  A  Am.  Digs.  1907  to  date,  t  Rep'r  Indexes 
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alleges,  in  substance,  that  by  similar  separate  fraudulent  representar 
tions  and  acts  of  duress,  the  evidence  of  which  is  pleaded  at  length, 
the  defendants  procured  from  the  plaintiff  and  from  Theodore  M. 
and  Sherman  Cox,  who  are  brothers,  sums  of  money  which  "equaled 
$98,000,  as  of  July  22,  1910,"  and  had  used  it  in  the  purchase  of  395 
shares  of  the  capital  stock  of  the  American  Real  Estate  Company, 
a  Rhode  Island  corporation;  that  said  sum  equaled  the  cash  cost  to 
the  defendants  of  280  shares  of  said  stock;  that  on  the  3 1st  day  of 
August,  1912,  defendants,  having  been  unable  to  compel  the  plain- 
tiff and  the  Cox  brothers  to  accept  it,  sold  the  280  shares  of  stock  for 
$98,000,  and  accounted  to  the  plaintiff  and  to  the  Cox  brothers  for 
that  amount,  and  for  the  dividends  received  on  the  stock  at  the  rate 
of  6  per  cent,  per  annum  on  the  par  value  of  $100  pet  share  in  the 
interim ;  but  that  there  remained  due  and  owing  to  the  plaintiff  from 
the  defendants — evidently  on  the  theory  of  the  difference  between 
the  interest  at  the  rate  of  6  per  cent,  per  annum  on  the  $98,000  from 
said  22d  of  July,  1910,  until  the  realization  of  that  amount  on  the  sale 
of  the  stock,  and  the  dividends  received  thereon  in  the  meantime,  but 
it  is  not  so  expressly  stated — $4,743.14,  for  which,  together  with  in- 
terest thereon  from  the  date  of  the  sale  of  the  stock,  plaintiff  demands 
judgment. 

[1]  Most  of  the  allegations  sought  to  be  stricken  out  relate  to  the 
transactions  between  the  defendant  and  the  Cox  brothers,  to  which 
the  plaintiff  was  not  a  party.  The  only  attempt  made  in  the  com- 
plaint to  connect  the  plaintiff  with  those  transactions  is.  an  allegation 
to  the  effect  that  the  defendants  had,  in  advance  of  the  time  they  ob- 
tained any  of  the  money,  conceived  a  fraudulent  scheme  to  deceive 
and  defraud  the  Cox  brothers  and  the  plaintiff,  and  that  the  transac- 
tions by  which  money  was  obtained  from  the  plaintiff  by  the  defend- 
ants were  steps  in  the  consummation  of  such  fraudulent  scheme. 

We  are  of  opinion  that  there  is  no  such  connection  between  the 
transactions  as  renders  the  allegations  with  respect  to  the  circum- 
stances under  which  the  moneys  were  obtained  from  the  Cox  broth- 
ers relevant  or  material  as  allegations  of  the  plaintiff's  cause  of  ac- 
tion. The  plaintiff  alleges  that  the  defendants  obtained  $35,000  from 
the  Cox  brothers  on  the  13th  of  June,  1910,  to  purchase  350  shares  of 
the  capital  stock  of  the  Realty  Assets  Company,  a  corporation  which 
the  defendants  had  organized,  on  representations  that  &e  Real  Estate 
C(»npany  would  take  it  off  their  hands  at  cost  and  interest  if  it  failed 
within  a  reasonable  time  to  submh  a  satisfactory  proposition  for 
the  sale  to  them  of  stock  in  the  Real  Estate  Company ;  that  defendants 
later  represented  that  they  and  one  Roberts  had  made  an  arrangement 
for  the  purchase  of  395  shares  of  the  capital  stock  of  the  Real  Estate 
Company  at  $350  per  share,  payable  $28,250  in  cash  and  the  balance 
to  be  secured  by  two  notes,  of  $60,000  and  $50,000,  each ;  that  Sherman 
Cox  advanced  the  cash  payment  July  19,  1910,  to  enable  the  defend- 
ants and  Roberts  to  purchase  the  stock  and  to  obtain  a  loan  thereon, 
with  a  view  to  a  subsequent  purchase  thereof  by  the  Cox  brothers, 
and  on  the  promise  and  agreement  of  the  defendants  to  repay  it  if  a 
satisfactory  offer  for  the  sale  of  the  stock  to  the  Cox  brothers  was 
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not  submitted;  that  defendants  and  Roberts  consummated  the  pur- 
chase of  the  stock  on  the  22d  of  July,  1910,  using  the  cash  advanced 
by  Cox  and  giving  their  notes ;  that  defendants,  on  the  same  represen- 
tations that  they  had  previously  made  to  the  Cox  brothers,  induced 
the  plaintiff  and  Theodore  M.  Cox  to  advance  $20,000  and  $22,000, 
respectively,  on  the  6th  of  September,  1910,  to  enable  defendants  to 
make  payments  on  the  note  for  $60,000,  on  defendants'  agreement  to 
repay  it  unless  such  satisfactory  proposition  for  the  sale  of  the  stock 
to  plaintiff  and  to  the  Cox  brothers  should  be  submitted ;  that  the  de- 
fendants, in  inducing  the  plaintiff  and  the  Cox  brothers  thus  to  part ' 
with  their  money,  were  guilty  of  false  and  fraudulent  representations, 
which  are  set  forth ;  that  the  plaintiff  and  the  Cox  brothers  were  ob- 
liged, owing  to  the  fact  t.hat  all  payments  on  account  of  the  purchase 
of  the  395  shares  of  the  Real  Estate  Company's  stock  were  subject 
to  forfeiture  in  the  event  that  there  should  be  default  in  any  payment, 
to  pay  the  balance  of  the  note  for  $60,000,  which  they  did  on  the  21st 
of  September,  1910,  the  plaintiff  contributing  $10,293.67;  that  Theo- 
dore M.  Cox  was  also  obliged,  for  like  reason,  on  the  9th  of  Novem- 
ber, 1910,  to  allow  the  defendants  and  Roberts  to  use  $9,925.50,  owing 
to  him  by  the  Real  Estate  Company,  to  enable  them  to  make  a  final 
payment  on  the  395  shares  of  stock,  which  they  did,  and  thereupon 
offered  to  Sherman  Cox,  who  was  the  duly  authorized  agent  of  his 
brother  and  of  the  plaintiff,  280  shares  of  the  stock  in  full  satisfaction 
of  the  claims  of  the  plaintiff  and  of  the  Cox  brothers,  and  the  offer 
was  rejected,  and  the  total  amount  claimed  by  the  plaintiff  and  the 
Cox  brothers,  aggregating  $98,677.50,  was  thereupon  demanded  of 
the  defendants,  who  refused  to  pay  it ;  that  the  280  shares  of  stock 
were  thereupon  received  by  Sherman  Cox  as  security  for  the  amount 
claimed  by  himself,  his  brother,  and  the  plaintiff;  that  he  received  the 
dividends  on  the  stock  until  the  31st  of  August,  1912,  when  it  was 
delivered  to  Roberts  by  direction  of  the  defendants,  and  he  received 
$98,000;  that  after  crediting  the  dividends  received  on  the  stock  pro 
rata  upon  the  amount  due  to  the  plaintiff  and  to  each  of  the  Cox 
brothers  from  the  defendants,  there  remained  due  on  the  31st  of 
August,  1912,  to  Sherman  Cox  $42,686.82,  to  Theodore  M.  Cox  $31,- 
732.77,  and  to  the  plaintiff  $32,892.01 ;  that  Sherman  Cox,  with  the 
consent  of  his  brother  and  the  plaintiff,  retained  out  of  the  $98,000 
the  entire  amount  of  his  claim,  and  the  balance  was  applied  pro 
rata  to  the  claims  of  his  brother  and  the  plaintiff,  leaving  a  balance 
of  $4,743.14,  together  with  interest  thereon  from  the  31st  of  August, 
1912,  due  and  owing  from  the  defendants  to  the  plaintiff. 

[2]  Many  of  the  allegations  with  respect  to  the  claims  of  the  Cox 
brothers,  or  one  of  them,  are  interwoven  in  the  same  sentences  with 
allegations  relating  to  plaintiff's  cause  of  action  for  money  had  and 
received  through  fraud  and  duress.  It  may  be  that  by  representations 
or  otherwise  the  transactions  between  the  defendants  and  the  Cox 
brothers  will  become  admissible  as  evidence;  but  there  is  no  theory 
upon  which  plaintiff  is  justified  in  pleading  the  facts  constituting  caus- 
es of  action  in  favor  of  the  Cox  brothers  as  part  of  his  cause  of  ac- 
tion.   There  should  be  no  diiificulty  in  pleading  the  amount  claimed 


Digitized  by 


Google 


480  150  NBW  XOBK  STJPPLEMBNT  (Sup.  Ct. 

to  have  been  obtained  from  plaintiff  by  fraud  and  duress,  and  the 
amount  admitted  to  have  been  received  to  aj^ly  thereon,  without 
pleading  the  transactions  between  defendants  and  the  Cox  brothers. 
In  the  main,  the  motion  is  to  strike  out  the  allegations  with  respect 
to  the  claims  of  the  Cox  brothers.  Those  all^ations  cannot  be 
stricken  out,  without  taking  with  them  certain  allegations  that  are  rel- 
evant to  the  plaintiff's  cause  of  action ;  but  the  rule  is  that  where  a 
pleading  sets  forth  at  great  length  evidence  and  facts  irrelevant  to 
the  cause  of  action  attempted  to  be  pleaded,  so  interwoven  with  rel- 
evant facts  that  the  evidence  and  irrelevant  facts  are  not  susceptible 
of  elimination,  leaving  a  connected  statement  of  the  facts  constituting 
the  cause  of  action  or  counterclaim,  the  court  may  grant  a  motion  to 
strike  out  all  those  parts  of  the  pleading  containing  evidence  or  irrele- 
vant matters,  even  though  they  include  relevant  facts,  and  leave  it 
to  the  pleader  to  reform  the  pleading  to  conform  to  the  requirements 
of  the  Code  of  Civil  Procedure,  which  provide  that  a  complaint  or 
counterclaim  shall  contain  a  plain  and  concise  statement  of  the  facts 
without  unnecessary  repetition.  Rubber  Mfg.  Co.  v,  Holman,  150 
App.  Div.  678,  135  N.  Y.  Supp.  7(^;  Colonizers'  Realty  Co.  v.  Shatz- 
kin,  129  App.  Div.  608,  114  N.  Y.  Supp.  74;  Code  Civ.  Proc.  §§  481, 
500. 

That  rule  is  applicable  here,  and  requires  that  the  order  should  be 
reversed,  with  $10  costs  and  disbursements,  and  the  motion  granted, 
with  $10  costs,  but  with  leave  to  plaintiff  to  serve  an  amended  com- 
plaint within  20  days  on  the  payment  of  such  costs.    All  concur. 


PEOPLE  ex  rel.  CANTOR  v.  BOARD  OF  CANVASSERS  OF  NEW  TOBK 
COUNTY  (SIEGEL,  Xnten'ener).  (No.  6557.) 

(Supreme  Conrt,  Appellate  Divlsicm,  First  Department.    December  11.  1014.) 

1.  Mandamus  (8  lO*)— CoMPBLunto  Opening  of  Ballot  Boxks — Coubt  Pro- 

c>:EDiNaB — AuTHOBrrr.- 

A  proceeding  to  oompel  tlte  opeulng  of  ballot  boxes  In  certain  election 
districts  and  the  removal  of  ballots  therefrom  cannot  be  entertained  by 
virtue  of  any  Inherent  powers  of  the  court,  but  must  find  authority  and 
support  In  express  statutory  provisions. 

[Ed.  Note.— For  other  cases,  see  Mandamus,  Gent  Dig.  S  37 ;  Dec.  Dig. 
S  10.*] 

2.  Mandamus  (|  178«)— Pbocb«dinob— Obdm.  ^  ^  ^    ,         _,  .,,  c-«„. 

Election  Law  (Consol.  Laws,  c.  17,  as  amended  by  Laws  Extra  Sess. 
1913  c  821)  8  369,  provides  that  protested,  void,  and  wholly  blank  bal- 
lots 'shall  be  indorsed,  and  after  being  canvassed  shall  be  placed  In  a 
"separate  sealed  package,"  which  section  878  declares  shall  be  tUed  by 
the  chairman  of  the  board  of  election  inspectors,  and  section  369  provides 
that  all  other  ballots  shall  be  replaced  In  the  boxes  from  which  they  were 
taken  and  each  box  shall  be  securely  locked  and  sealed,  and  deposited 
bv  an  Inspector  with  the  office  or  board  furnishing  It,  etc.  Held  that, 
since  protested,  void,  and  wholly  blank  ballots  are  not  to  be  replaced  in 
the  boxes,  but  otherwise  disposed  of,  an  order  In  a  mandamus  proceeding, 
in  so  far  as  It  required  the  county  board  of  canvassers  to  remove  all  bal- 
lots found  In  the  boxes  which  were  protested  or  canvassed  as  wholly 

*Fop  other  casM  see  game  WW*  *  \  nombbk  In  Deo.  ft  Am.  Dt«».  1907  to  iato,  &  Rep'r  IndexM 
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blank  or  void,  was  erroneous,  since,  tf  such  ballots  had  been  placed  in 
the  boxes  by  mistake,  the  duty  to  correct  the  mistake  lay  with  the  board 
of  election  Inspectors,  and  not  with  the  county  board  of  canvassers. 

[Ed.  Note.— For  other  cases,  see  Mandamus,  Cent  Dig.  H  S06-400,  410; 
Dec.  Dig.  §  178.*) 

S.  Mandamus  (J  10*) — ^Pbockkdinos — ^Tiiix. 

A  proceeding  could  not  be  entertained  against  election  Inspectors  to 
compel  them  to  remove  protested,  void,  and  wholly  blank  ballots  from  the 
ballot  boxes  until  It  appeared,  by  an  inspection  of  the  ballots  in  the 
boxes,  that  such  protested,  void,  and  blank  ballots  had  in  fact  been  er- 
roneously locked  up  In  the  boxes,  when  In  fact  they  should  have  been 
placed  and  returned  In  separate  packages  as  provided  by  the  election 
law. 

[Ed.  Note. — For  other  cases,  see  Mandamus,  Cent  Dig.  $  37 ;  Dec  Dig. 
{  10.»] 

Appeal  from  Special  Term,  New  York  County. 

Mandamus  by  the  People,  on  the  relation  of  Jacob  A.  Cantor, 
against  the  Board  of  Canvassers  of  New  York  County.  From  an  or- 
der requiring  the  opening  of  the  ballot  boxes  in  certain  election  dis- 
tricts in  the  county  of  New  York  and  the  removal  of  ballots  there- 
from, Isaac  Siegel,  intervener,  appeals.    Modified  and  affirmed. 

Argued  before  CLARKE,  McLAUGHLIN,  LAUGHLIN,  SCOTT, 
and  HOTCHKISS,  JJ. 

Leonard  J.  Obermeier,  of  New  York  City,  for  appellant 
Thomas  F.  Gilroy,  Jr.,  of  New  York  City,  for  respondent. 

SCOTT,  J.  Although  the  defendant  named  in  the  proceeding  is  the 
county  board  of  convassers  of  the  cotmty  of  New  York,  the  order  re- 
quires that  certain  things  be  done  by  the  board  of  elections,  a  totally 
different  body.  These  things  are  to  produce  certain  ballot  boxes  at 
the  office  of  said  board  of  elections,  and  to  open  the  same  and  to  per- 
mit an  examination  of  the  ballots  contained  in  said  boxes  cast  for 
candidates  for  the  office  of  member  of  the  House  of  Representatives 
for  the  Twentieth  congressional  district  of  the  state  of  New  York. 
To  so  much  of  the  order  no  substantial  objection  is  urged.  What  is 
complained  of  is  the  provision  contained  in  the  clause  of  the  order 
numbered  "Fifth,"  which  reads  as  follows: 

"Fifth — ^Xhat,  npon  such  examination,  all  ballots  found  in  the  said  boxes 
for  said  respective  election  districts,  which  were  counted  at  said  election  in 
said  several  election  districts,  and  were  protested  or  were  canvassed  as  wholly 
blank  or  void,  shall  be  removed  from  such  ballot  boxes  and  shall  be  placed  in 
the  respective  packages  of  protested,  void,  and  wholly  blank  ballots  for  said 
election  districts,  respectively." 

The  order  was  granted  upon  an  affidavit  by*  the  relator  showing 
that  on  November  13,  1914,  a  peremptory  writ  of  mandamus  was  is- 
sued directed  to  the  county  board  of  canvassers  requiring  them  to  re- 
canvass  the  ballots  counted  at  the  election  held  November  3,  1914,  in 
the  Twentieth  congressional  "district  for  the  office  of  member  of  the 
House  of  Representatives,  which  were  protested  or  were  canvassed 
as  wholly  blank  or  void.    An  order  was  also  granted  directing  the 

•For  othsr  eases  see  aame  tople  ft  i  nitubss  In  Oae.  &  Am.  Digs.  1907  to  date,  ft  Rep'r  IndexM 
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county  clerk  of  the  county  of  New  York  to  produce  and  deliver  to  the 
county  board  of  canvassers  the  packages  of  protested,  wholly  blank, 
and  void  ballots  for  each  of  the  election  districts  contained  within 
said  congressional  district.  It  is  then  alleged  that  the  county  board 
of  canvassers  was  unable  to  comply  with  the  terms  of  the  writ  of  man- 
damus, because  it  was  discovered  that  there  were  grave  discrepancies 
in  many  election  districts  between  the  number  of  blank  and  void  bal- 
lots shown  by  the  returns  of  the  inspectors  of  election  to  have  been 
counted,  and  the  blank  and  void  ballots  contained  in  the  packages 
produced  by  the  county  clerk.  The  inference  sought  to  be  drawn 
from  these  facts  is  that  there  must  be  contained  in  numerous  ballot 
.boxes  a  considerable  number  of  disputable  ballots,  which  should 
have  been,  but  were  not,  placed  in  the  packages  of  protested,  void,  and 
wholly  blank  ballots. 

The  intervener,  Isaac  Siegel,  combats  many  of  the  allegations  made 
by  the  relator;  the  difference  between  them  apparently  being  based, 
in  the  main,  upon  a  difference  of  interpretation  of  the  term  "wholly 
blank  ballots."  In  the  view  we  take  of  this  appeal,  it  is  unnecessary 
to  discuss  or  consider  the  true  meaning  of  that  phrase.  All  that  we 
are  concerned  with  is  the  power  of  the  court  to  compel  either  the 
county  board  of  canvassers  or  the  board  of  elections  to  withdraw 
any  ballots  for  any  cause  from  the  ballot  boxes  and  to  place  them  in 
other  packages  or  receptacles. 

[  1  ]  It  has  been  settled  by  authority  that  a  proceeding  of  this  nature 
"may  not  be  entertained  by  virtue  of  any  inherent  powers  of  the 
court,  but  must  find  authorization  and  support  in  the  express  provi- 
sions of  the  statute."  Matter  of  Tamney  v.  Atkins,  209  N.  Y.  202- 
206,  102  N.  E.  567-568.  It  is  necessary,  therefore,  to  refer  to  the 
Election  Law  (chapter  17  of  the  Consolidated  Laws,  as  amended  by 
Laws  Extra  Sess.  1913,  c.  821). 

[2]  Section  369  deals  with  the  duties  of  the  inspectors  of  election 
with  reference  to  protested  ballots,  and  those  which  are  considered  by 
the  inspectors  to  be  "wholly  blank"  or  "wholly  void."  Each  of  such 
ballots  is  to  be  properly  indorsed  and — 

"when  all  the  ballots  of  any  one  kind  shall  have  been  canvassed,  the  chalr^ 
man  of  the  board  of  inspectors,  or,  if  he  refose,  one  of  the  inspectors,  shall 
carefully  and  securely  place  all  the  ballots  of  that  kind  as  to  the  counting 
of  which  any  objection  was  taken,  all  ballots  which  are  wholly  void,  and 
ballots  which  are  wholly  blank,  in  a  separate  sealed  package,  which  shall  be 
indorsed  on  the  outside  thereof  with  the  names  of  the  inspectors,  the  desig- 
nation of  the  election  district,  and  the  number  and  kind  of  ballots  contained 
therein.  The  package  so  sealed  shall  be  known  as  the  package  of  protested, 
void  and  wholly  blank  ballots  and  shall  be  disposed  of  as  hereinafter  pro- 
vided.   •    •    •"  , 

Section  378  declares  what  this  disposition  is  to  be.  It  is  therein 
provided  that  in  the  city  of  New  York  the  package  of  protested,  void, 
and  wholly  blank  ballots  and  one  set  of,  returns,  with  tally  sheets  an- 
nexed, together  with  one  of  the  poll  books,  shall  be  filed  by  the  chair- 
man of  the  board  of  inspectors  within  24  hours  after  the  completion  of 
the  canvass  with  the  county  clerk  of  the  county  within  which  the  elec- 
tion district  is  located.    All  of  the  ballots  except  those  above  described 
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are  required  to  be  "tied  together,  labeled,  and  returned  to  the  ballot 
box  from  which  they  were  taken."    Section  369. 

After  all  this  has  been  done,  and  the  tally  sheets  and  returns  are 
completed,  and  all  of  the  stubs  and  ballots  except  the  protested,  void, 
and  wholly  blank  ballots  are  replaced  in  the  boxes  from  which  they 
were  taken — 

"each  box  shall  be  securely  locked  and  sealed,  and  depoalted,  by  an  Inspector 
designated  for  that  purpose,  with  the  officer  or  board  furnishing  It,  together 
with  the  separate  sealed  package  of  unused  offldal  ballots.  The  boxes  and 
packages  so  deposited  thall  ie  preserved  inviolate  for  six  months  after  the 
election,  except  that  they  may  be  opened  and  their  contents  examined  upon 
the  onlo:  of  any  court  of  competent  jurisdiction."    Section  874. 

The  act  provides  in  careful  detail  for  the  proving  of  the  tallies,  and 
for  the  method  of  conducting  the  canvass  by  the  board  of  inspectors, 
and  for  the  making  and  signing  by  said  board  of  the  returns  of  the 
canvass,  and  the  filing  of  said  returns.  The  theory  of  the  act  is  that 
the  canvass  by  the  county  board  of  canvassers  shall  be  made,  in  the 
first  instance,  upon  the  returns  of  the  several  boards  of  inspectors, 
and,  when  ordered  by  the  court,  the  ballots  marke4  as  "protested," 
"wholly  void,"  or  "wholly  blank" ;  and  by  section  381  provision  is  made 
for  the  canvass  and  recount  of  certain  ballots  shown  by  the  inspectors' 
returns  to  have  been  protested  or  canvassed  as  wholly  blank  or  void. 
That  section  reads  as  follows : 

"If  any  statement  of  the  result  of  the  canvass  In  an  election  district  shall 
show  that  any  of  the  ballots  counted  at  an  election  therein  were  protested  or 
were  canvassed  as  wholly  blank  or  void,  a  writ  of  mandamus  may,  upon  the 
application  of  any  candidate  voted  for  at  such  election  In  such  election  dis- 
trict, within  twenty  days  thereafter,  issue  out  of  the  Supreme  Court  to  the 
board  or  body  of  canvassers,  if  any,  of  the  return  of  the  inspectors  of  such 
election  district,  and  otherwise  to  the  inspectors  of  election  making  such 
statement,  requiring  a  recanvass  of  such  ballots.  If  the  court  shall.  In  the 
proceedings  upon  such  writ,  determine  that  any  such  ballot  was  Improperly 
canvassed,  it  shall  order  the  error  to  be  corrected.  Boards  of  Inspectors  of 
election  districts,  and  boards  of  canvassers,  sball  continue  in  office  for  the 
purpose  of  such  proceedings." 

rt  was  under  this  section  that  the  wiit  of  mandamus  recited  in  the 
relator's  affidavit  was  issued.  Under  the  foregoing  provisions  of  the 
statute,  it  is  apparent  that  the  only  debatable  ballots  which  can  be  con- 
sidered by  the  county  board  of  canvassers  are  those  which  have  not 
only  been  marked  as  "protested,"  or  "wholly  blank,"  or  "wholly  void," 
but  have  been  kept  out  of  the  ballot  boxes,  and  placed  in  the  separate 
packages,  and  ordered  by  the  court  to  be  canvassed ;  and  it  is  manifest 
that  grave  injustice  might  be  done  if  a  board  of  inspectors  should  de- 
posit in  the  ballot  boxes  and  seal  up  therein  ballots  thus  marked,  and 
we  are  of  opinion  that  if,  upon  an  inspection  of  the  ballot  boxes  under 
an  order  granted  in  pursuance  of  section  374,  supra,  it  shall  appear 
that  ballot£  marked  "protested,"  "wholly  void,"  or  "wholly  blank"  have 
by  inadvertence  or  otherwise  been  deposited  in  the  ballot  box,  instead 
of  being  placed  in  a  separate  package,  as  required  by  statute,  it  will  lie 
within  the  power  of  the  court,  under  section  381,  supra,  to  determine 
that  such  ballot  was  improperly  canvassed  by  the  board  of  inspectors, 
and  order  the  error  to  be  corrected. 
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The  election  law  is  a  very  elaborate  and  carefully  drawn  act.  The 
underlying  principle  of  so  much  of  it  as  relates  to  the  counting  and 
canvassing  of  the  ballots  is  that  this  shall  be  done  in  the  first  instance, 
and  so  far  as  possible  exclusively,  by  the  election  officers;  interposi- 
tion by  the  courts  being  provided  for  only  to  compel  the  election  offi- 
cers to  perform  the  duties  imposed  upon  them  by  the  act.  It  is  in 
order  that  they  may  be  amenable  to  the  orders  of  the  court  in  this 
regard  that  section  381  continues  in  office  boards  of  inspectors  of 
election  districts  and  boards  of  canvassers  for  the  purpose  of  proceed- 
ings in  court. 

If  the  inspectors  of  election  in  any  district  improperly  place  in  the 
ballot  box,  instead  of  the  separate  packages,  ballots  which  have  been 
marked  as  "protested,  wholly  void  or  wholly  blank,"  and  thus  preclude 
the  county  board  of  canvassers  from  passing  upon  such  ballots  under 
order  of  the  court,  the  dereliction  is  that  of  the  board  of  election  in- 
spectors, and  the  duty  of  correcting  the  error  rests  upon  them.  The 
board  of  elections  is  a  merely  administrative  board,  and  the  board  of 
county  canvassers  is  merely  a  canvassing  board.  Neither  of  them 
has  any  authority  to  change  the  disposition  of  the  ballots  made  by  the 
inspectors  of  election.  If  such  change  is  to  be  made,  it  must  be  by 
the  inspectors,  who,  in"  a  proper  case,  may  be  compelled  to  act  by  an 
order  of  the  court.  This  we  understand  to  be  the  effect  of  the  decision 
of  the  Court  of  Appeals  in  People  ex  rel.  March  v.  Beam,  188  N.  Y. 
266,  80  N.  E.  921.  In  that  case  the  inspectors  of  electi<Mi  had  im- 
properly refused  to  mark  as  "protested,"  and  to  return  in  separate 
packages,  certain  unofficial  ballots,  which  had  in  fact  been  protested, 
but,  on  the  contrary,  replaced  such  ballots  in  the  ballot  boxes.  The 
Court  of  Appeals,  while  reaffirming  its  former  rulings  that  under  the 
act  then  in  force  a  recount  of  the  ballots  contained  in  the  boxes  could 
not  be  compelled  by  mandamus  (People  ex  rel.  Brink  v.  Way,  179 
N.  Y.  174,  71  N.  E.  756;  Matter  of  Hearst  v.  Woelper,  183  N.  Y. 
274,  76  N.  E.  28),  held  that  it  was  within  the  power  of  the  Supreme 
Court  to  command  that  the  ballot  boxes  containing  the  protested  bal- 
lots should  be  opened,  and  the  protested  ballots  removed  and  placed 
in  a  separate  package,  as  required  by  law,  to  the  end  that  any  candi- 
date aggrieved  by  the  action  of  the  inspectors  might  be  put  in  a  posi- 
tion to  invoke  any  remedy  that  might  remain  open  to  him.  This  is 
a  clear  authority  for  the  granting  of  an  order,  in  a  proper  case,  re- 
quiring the  inspectors  of  election  to  perform  the  duty  which  they 
should  have  performed  in  the  first  instance,  but  is  not  an  authority 
justifying  such  an  order  as  the  present,  directed  to  the  board  of  elec- 
tions or  the  county  board  of  canvassers. 

[3]  Furthermore,  we  think  that  so  much  of  the  order  appealed  from 
as  is  seriously  called  in  question  is  premature.  It  will  be  time  enough 
to  require  the  inspectors  to  act  if,  and  when,  it  shall  appear  by  an  in- 
spection of  the  ballots  in  the  boxes  that  there  have  in  fact  been  locked 
up  in  such  boxes  ballots  which  should  have  been  placed  and  returned 
in  the  separate  packages  provided  for  by  the  statute. 

We  are  therefore  of  the  opinion  that  the  order  appealed  from  must 
be  modified,  by  striking  out  the  fifth  clause  thereof,  and,  as  so  modi- 
fied, affirmed,  without  costs  to  either  party.    All  concur. 
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OBLB  T.  SIIiVKRMAN  et  aL 

(Supreme  Court,  Appellate  Term,  First  Department    December  17,  1914.) 

Landlord  and  Tenant  (|  167*) — Lakdi.obd'8  Liabxutz — Gohtbol  or  Prbk- 

ISE8 — NUISANCK. 

An  owner  and  lessor  of  premises,  who  surrendered  full  possession  to  the 
lessee  and  retained  no  control,  and  wbo  under  the  lease  was  under  no  ob- 
ligation to  make  repairs,  was  not  liable  to  one  Injured  b^  a  hoist  put  in 
by  the  lessee. 

[Ed.  Note. — ^or  other  cases,  see  Landlord  and  Tenant,  Cent.  Dig.  H 
668-674.  676-678;   Dec.  Dig.  i  187.*] 

Appeal  from  Municipal  Court,  Borough  of  Manhattan,  Second  Dis- 
trict. 

Action  by  Jacob  Gelb,  an  infant,  by  Rosie  Gelb,  his  guardian  ad 
liteiji,  against  Samuel  Silverman  and  others.  From  a  judgment  for 
plaintiff,  after  trial  before  the  court  and  a  jury,  defendant  Aaron  Cohn 
appeals.    Reversed,  and  new  trial  granted. 

Argued  November  term,  1914,  before  LEHMAN,  DELANY,  and 
WHITAKER,  JJ. 

Nathan  B.  L.  Cosel,  of  New  York  City,  for  appellant. 
Isidore  Lowenbraun,  of  'New  York  City,  for  respondent. 

WHITAKER,  J.  The  action  was  brought  by  plaintiff,  an  infant 
of  the  age  of  11  years,  through  his  guardian  ad  litem,  to  recover  dam- 
ages for  personal  injuries  sustained  by  him  on  July  21,  1913,  in  the 
premises  102-110  Attorney  street,  Manhattan,  New  York  City,  against 
all  of  several  defendants,  some  of  whom  were  partners  in  a  business, 
as  tenants,  also  the  Attvuigton  Realty  Company,  as  lessee,  and  Aaron 
Cohn,  the  owner  of  the  premises.  The  said  tenants  defaulted.  The 
Realty  Company  and  Cohn  defended  the  action.  The  only  party  de- 
fendant to  appeal  from  the  judgment  is  the  appellant,  Aaron  Cohn, 
the  owner  of  the  premises. 

The  plaintiff  testified  that  on  July  21,  1913,  at  about  1 :30  o'clock 
p.  m.,  he  was  walking  up  the  stairs  leading  from  the  ground  floor  to 
the  first  flight  up  of  the  premises  known  as  102-110  Attorney  street, 
going  to  a  school  which  was  held  on  tlie  floor,  one  flight  up  from  the 
street;  that  when  walking  up  the  stairs,  and  having  his  hand  on  the 
banister,  a  large  bundle  of  goods  fell  from  the  third  floor  and  struck 
him  on  his  right  forearm,  breaking  the  arm.  The  staircase  wound 
around  an  opening,  and  through  this  opening  goods  were  hoisted  to 
the  various  floors  above.  Ropes  hung  down  from  a  drum  at  the  top, 
through  the  opening.    This  rigging  was  operated  by  hand. 

The  appellant  was  not  in  control  of  the  premises  at  the  time  the 
accident  occurred.  This  is  admitted  by  the  plaintiff  in  his  complaint. 
Appellant's  liability  is  therefore  dependent  upon  the  question  whether, 
at  the  time  he  surrendered  the  entire  possession  of  the  premises  to 
the  leasee,  a  nuisance  existed.  Appellant's  witness  testified  that  the 
lease  was  executed  in  1904,  and  that  the  hoisting  machine  which  con- 
stituted the  nuisance  complained  of  was  installed  by  witness'  order 
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in  1905.  In  ordering  the  hoisting  machine,  the  witness  was  acting  as 
agent  for  the  lessee,  not  on  behalf  of  the  appellant.  This  testimony 
is  uncontradicted.  As  no  nuisance  existed  when  entire  possession  of 
the  building  was  surrendered  to  the  lessee,  and  as  under  the  condi- 
tions of  the  lease  the  owner  was  under  no  obligation  to  make  repairs, 
the  appellant  cannot  be  held  liable.  Uggla  v.  Brokaw,  117  App.  Div. 
586,  102  N.  Y.  Supp.  857;  Ahem  v.  Steele,  115  N.  Y.  203,  22  N.  E. 
193,  5  L.  R.  A.  449,  12  Am.  St.  Rep.  778.  The  judgment  against  the 
defendant  Aaron  Cohn  should  be  reversed. 

Judgment  against  defendant  Aaron  Cohn  reversed,  and  a  new  trial 
granted,  with  costs  to  the  appellant  to  abide  the  event.    All  concur. 


JARCK  V.  BAYLIS  et  al. 

(Supreme  Court,  Appellate  Term,  First  Department    December  17,  1914.) 

Master  and  Sbbvant  (8  70*) — Coktbaot — ^Pebbx»bkance.  ' 

Where  plaintiff  sued  for  salary,  commission,  and  expenses  alleged  to 
have  been  earned  between  May  4th  and  May  19th,  but  by  hlfl  own  testi- 
mony he  neither  solicited  orders  nor  made  reports  after  May  8th,  be 
was  not  entitled  to  expenses  or  salary  after  that  date. 

[Ed.  Note. — For  other  cases,  see  Master  and  Servant,  Cent.  Dig.  {§  S2- 
86;  Dec.  Dig.  §  70.*1 

Appeal  from  Municipal  Court,  Borough  of  Manhattan,  First  Dis- 
trict. 

Action  by  Hugo  Jarck  against  George  W.  Baylis  and  another.  From 
a  Municipal  Court  judgment  in  favor  of  plaintiff,  defendants  appeal- 
Reversed,  and  new  trial  granted. 

Argued  November  term,  1914,  before  LEHMAN,  DELANY,  and 
WHITAKER,  JJ. 

Frederick  M.  Harris,  of  New  York  City,  for  appellants. 
Louis  Levene,  of  New  York  City,  for  respondent. 

LEHMAN,  J.  The  plaintiff  sues  for  salary,  commissions,  and  ex- 
penses amounting  to  $68.80,  alleged  to  have  been  earned  between  May 
4th  and  May  19th.  From  his  own  testimony  it  appears  that  he  neither 
solicited  orders  nor  made  reports  after  May  8th,  and  it  is  impossible 
to  see  why  he  should  be  entitled  to  any  expenses  or  salary  after  that 
date.  The  trial  justice  has  given  judgment  for  $50,  which  evidently 
includes  some  amounts  claimed  for  work  after  that  date.  Moreover, 
even  if  he  were  entitled  to  such  payments,  it  is  impossible  to  find  any 
basis  for  allowing  him  the  round  sum  of  $50. 

The  defendant  asks  that  judgment  be  reduced  to  $14.89;  but  I  think 
that,  owing  to  the  confused  state  of  the  record,  the  judgment  should 
be  reversed,  and  a  new  trial  ordered,  with  costs  to  appellant  to  abide 
the  event.    All  concur. 
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UNDERWOOD  V.  NEW  NETHERIiAND  BANK  OF  NfJW  TORE. 

(Supreme  Court,  Appellate  Term,  First  Department    December  17,  1914.) 

1.  Sales  ({  52*) — Ihtlikd  Aobexuents — Qtjkstions  to  Witness. 

In  an  action  for  tbe  price  of  machines,  returnable  at  the  end  of  SO 
days  from  deUvery,  tf  not  snitable.  In  which  tbe  defense  was  an  implied 
agreement,  made  within  the  30  days,  that  the  purchaser  should  have  fur- 
ther time  to  test  the  machines,  as  he  was  not  then  satisfied  with  them, 
questions  relative  to  the  use  to  which  the  machines  were  to  be  put,  and 
conversations  with  plalntUI's  representative  within  tbe  30  days  as  to  how 
the  machines  were  working,  and  whether  the  purcbaser  desired  to  con- 
tinue their  use,  were  proper,  as  the  answers  might  tend  to  show  the  Im- 
plied agreement  pleaded. 

[Ed.  Note.— For  other  cases,  see  Sales,  Cent  Dig.  U  118-144,  1045; 
Dec.  Dig.  S  62.*] 

2     COHTBACTS  (f  333*) — lUPLIXO  AOBEEMKNI — FlXAOIRa. 

The  facts  and  circumstances  upon  which  an  implied  agreement  rests 
need  not  be  pleaded. 

[Ed.  Note.— For  other  cases,  see  Contracts,  Cent  Dig.  §§  1196,  1640- 
1657,  1689;  Dec  Dig.  i  333.*] 

Appeal  from  City  Court  of  New  York,  Trial  Term. 

Action  by  John  T.  Underwood  against  the  New  Netherland  Bank 
of  New  York.  From  a  judgment  for  plaintiff,  entered  on  a  verdict 
directed  by  the  court,  and  from  an  order  denying  a  motion  for  a  new 
trial,  defendant  appeals.    Reversed,  and  new  trial  ordered. 

Argued  November  term,  1914,  before  LEHMAN,  DELANY,  and 
WHITAKER,  JJ. 

Sackett,  Chapman  &  Stevens,  of  New  York  City  (William  P.  Chap- 
man, Jr.,  of  New  York  City,  of  counsel),  for  appellant 

Wilber,  Norman  &  Kahn,  of  New  York  City  (Mark  W.  Norman, 
of  New  York  City,  of  counsel),  for  respondent. 

LEHMAN,  J.  The  plaintiff  sues  for  the  price  of  certain  machines, 
sold  under  an  agreement  that  the  machines  were  "returnable  at  the 
end  of  30  days  from  delivery,  if  not  found  suitable."  The  answer  al- 
leges as  an  affirmative  defense,  in  substance,  that  the  defendant  in- 
formed the  plaintiff  before  the  expiration  of  the  30  days  that  the  said 
machines  were  not  satisfactory,  and  that  the  parties  entered  into  a 
further  agreement  whereby  the  defendant  agreed  to  give  the  machines 
a  longer  trial,  and  the  plaintiff  agreed  that  the  defendant  might  make 
such  further  test  of  the  machines  after  the  expiration  of  such  30-day 
limit  as  might  be  reqiiired  to  clearly  demonstrate  their  utility  or  lack 
of  utility  for  the  defendant's  purposes. 

[1]  At  the  trial  the  defendant  attempted  to  show  the  use  to  which 
the  machines  were  put,  and  were  intended  to  be  put,  after  their  de- 
livery, and  conversations  with  the  plaintiff's  representative  prior  to 
the  expiration  of  the  30-day  term  relative  to  how  the  machines  were 
working,  and  as  to  whether  the  defendant  desired  to  continue  those 
machines  in  their  use  and  possession.  All  these  questions  were  ex- 
cluded by  the  trial  justice,  apparently  on  the  ground  that  they  were 
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immaterial  under  the  issue  raised  by  the  pleadings.    The  defendant 
stated : 

"I  do  not  claim  there  was  an  agreement  In  express  words,  but  I  am  attempt- 
ing to  prove  the  drcumstances  which  it  seems  to  us  gave  rise  to  such  an  im- 
plication." 

The  questions  asked  by  the  defendant  seem  to  me  clearly  material 
upon  the  issue  raised  by  the  answer,  that  the  option  to  return  within 
30  days  was  waived  by  an  agreement  that  the  defendant  should  be 
permitted  to  make  a  longer  trial.  A  contract  may  be  concluded  by 
clear  and  express  promises,  or  by  acts  and  conversations  from  which 
such  promises  may  be  implied,  and  whether  such  an  agreement  as 
pleaded  is  shown  by  express  promise  or  by  necessary  inference  is  im- 
material, for  in  either  event  it  would  act  as  a  waiver  of  the  time  limit 
of  the  original  contract.  The  answers  to  the  questions  excluded  might 
well  be  expected  to  show  acts  and  conversations  from  which  the  agree- 
ment pleaded  might  be  inferred,  and  their  exclusion  in  my  opinion  con- 
stitutes such  error  as  requires  a  new  trial. 

[2]  The  respondent  seeks  to  sustain  these  rulings  upon  the  ground 
that  the  facts  and  circumstances  upon  which  an  implied  agreement  rests 
should  be  pleaded,  but  I  know  of  no  authority  or  reason  for  such  a 
rule.  He  also,  claims  that  the  defendant  did  not  show  any  authority 
in  defendant's  representative  to  make  such  an  agreement.  While  some 
questions  were  objected  to  on  this  ground,  it  is  quite  evident  that  the 
objections  were  not  sustained  on  this  ground,  and  that  the  defendant 
could  probably  have  supplied  this  defect,  if  it  had  constituted  the  real 
ground  of  exclusion. 

Judgment  should  be  reversed,  and  a  new  trial  ordered,  with  costs 
to  appellant  to  abide  the  event.    All  concur. 


MILLER  T.  LOHRMANN  et  al. 
(Supreme  CJourt,  Appellate  Term,  First  Department    December  17,  1914.) 

ANIUALS    (J  68*) — ^LlABIMTT  irOB  DOQB. 

One  who  harbored  a  vicious  dog,  knowing  that  it  had  bitten  others,  is 
liable  to  a  person  bitten. 

[Ed.  Note.— For  other  cases,  see  Animals,  Cent  Dig.  JS  225,  226 ;  Dec. 
Dig.  §  68.*] 

Appeal  from  Municipal  Court,  Borough  of  Manhattan,  Second  Dis- 
trict 

Action  by  John  Miller  against  William  Lohrmann  and  another. 
From  an  order  setting  aside  a  verdict  for  plaintiff,  and  granting  a  new 
trial,  plaintiflE  appeals.     Order  reversed,  and  judgment  reinstated. 

Argued  November  term,  1914,  before  LEHMAN,  DELANY,  and 
WHITAKER,  JJ. 

Maurice  Millimet,  of  New  York  City,  for  appellant. 
Walter  G.  Evans,  of  New  York  City  (O.  M.  Quackenbush,  of  coun- 
sel), for  respondents. 
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WHITAKER,  J.  Plaintiff  claims  that  his  boy  was  bitten  by  a  dog 
owned  or  harbored  by  defendants,  and  that  he  was  compelled  to  pay 
out  $66,30  for  medical  services  to  the  boy.  The  case  was  tried  be- 
fore the  court  and  a  jury.  The  jury  returned  a  verdict  for  the  plain- 
tiff.   The  court  set  it  aside,  stating  no  specific  grounds. 

There  was  ample  evidence  that  the  boy  was  bitten ;  that  the  amount 
of  money  for  which  the  verdict  was  rendered  was  expended  for  medi- 
cal services,  etc.;  that  the  defendants  harbored  the  dog;  that  it  had 
bitten  others,  of  which  defendants  had  notice;  that  it  was  kept  as  a 
watch  dog,  and  was  vicious.  All  the  facts  necessary  to  sustain  plain- 
tiff's claim  were  testified  to  by  witnesses. 

The  order  should  be  reversed,  with  costs,  and  the  judgment  rein- 
stated.   All  concur. 


WEISS  T.  LEVI. 
(Supreme  Court,  Appellate  Term,  First  Departmoit    December  17,  1014.) 

1.  OoRTHAora  (I  26*)— Attobitbtb — Lbttkbs. 

Where  defendant,  an  attorney  appointed  to  prosecute  a  suit,  wrote  the 
plaintiff,  anotber  attorney,  who  had  commenced  a  suit  for  the  same  cause 
of  action  for  the  same  client,  that,  If  the  plaintiff  would  send  a  discon- 
tinuance of  the  action,  defendant  would  retain  his  fee  out  of  money  paid 
<m  disposition  of  the  cause,  which  was  to  be  commenced  anew,  as  per  ar- 
rangement with  their  client,  but  plaintiff  answered  that  be  had  made  no 
arrangement  with  the  client,  but  had  an  understanding  with  the  client's 
sister  and  defendant's  representatlye,  and  that  he  would  not  discontinue 
unless  defendant  wrote  that  he  bad  been  authorized  by  their  client  to 
keep  out  his  fee,  which  defendant  would  i>ay  on  receipt  of  settlement 
money,  to  which  defendant  assented  by  a  return  letter,  and  the  suit  was 
discontinued,  a  contract  by  defendant  to  hold  out  plalntlfTs  fee  was  suffi- 
ciently made  out 

[Ed.  Note.— For  other  cases,  see  Contracts,  Cent  Dig.  Sg  110,  120 ;  Dec. 
Dig.  i  26.  •] 

2.  Principal  and  Agewt  (|  02*) — IJiABir.Tnr  of  Pbiwoipai, — Conxbact  or  At- 

TOBNET. 

Wliere  defendant,  an  attorney,  agreed  to  hold  out  an  attorney's  fee  for 
plaintiff  from  the  moneys  coming  Into  his  hands  on  the  final  disposition 
of  a  case,  the  fact  that  the  money  was  paid  to  defendant's  clerk,  whose 
authority  to  receive  the  money  was  not  disputed,  and  was  never  paid  to 
defendant  personally.  Is  no  defense  to  an  action  to  recover  the  pioney. 

[Ed.  Note. — For  other  cases,  see  Principal  and  Agent,  Cent  Dig.  If  245, 
246,  250-253,  692;   Dec.  Dig.  {  02.*] 

8.   COKMACTS  d   62*)  —  CONSIDKBATIOR  —  AOBBEMEHTS   BXTWKBN   ATTOBNBT  — 

HoLDiKo  Out  Fhb, 

An  agreement  in  writing  by  an  attorney  to  hold  out  the  fee  of  another 
attorney  on  the  final  disposition  of  a  cause.  If  the  latter  would  discou- 
tinue  a  sxilt  commenced  by  him,  so  that  the  former  could  prosecute  the 
suit  anew,  as  he  had  been  substituted  as  attorney,  Is  based  on  a  suffi- 
cient consideration. 

[Ed.  Note.— For  other  cases,  see  Contracts,  Cent  Dig.  SS  228,  224 ;  Dec. 
Dig.  {  62.*] 

Appeal  from  Municipal  Court,  Borough  of  the  Bronx,  Second  Dis- 
trict. 
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Action  by  Morris  Weiss  against  Charles  H.  Levy.  From  a  judg- 
ment for  defendant  on  a  trial  without  a  jury,  plaintiff  appeals.  Re- 
versed, and  judgment  awarded  for  plaintiff. 

Argued  November  term,  1914,  before  LEHMAN,  DELANY,  and 
WHITAKER,  JJ. 

L.  &  J.  Weinberger,  of  New  York  City  (Louis  Weinberger,  of  New 
York  City,  of  counsel),  for  appellant. 

Brown  &  Boskey,  of  New  York  City  (Meyer  Boskey,  of  New  York 
City,  of  counsel),  for  respondent. 

WHITAKER,  J.  The  pleadings  herein  were  oral ;  the  action  being 
for  "breach  of  contract,"  and  the  answer  a  "general  denial." 

[1]  Plaintiff  and  defendant  are  members  of  the  bar..  The  plaintiff, 
as  attorney,  had  commenced  an  action  for  one  Mrs.  Youngblood 
against  one  Evans  to  recover  for  personal  injuries  to  her  infant  son. 
After  such  suit  had  been  begun,  Mrs.  Youngblood  consulted  the  de- 
fendant in  this  action,  Charges  H,  Levy.  Mr.  Levy  applied  to  plaintiff, 
Mr.  Weiss,  for  a  discontinuance  of  tne  suit  Mr.  Weiss  had  instituted 
on  behalf  of  Mrs.  Youngblood  against  Evans,  in  order  that  Mr.  Levy, 
the  defendant  herein,  might  institute  a  new  suit  for  the  same  cause  of 
action.  The  plaintiff  herein  expressed  a  willingness  to  accept  $25  in 
payment  for  the  services  rendered  by  him  on  behalf  of  Mrs.  Young- 
blood, and  to  wait  for  its  payment  until  the  action  of  Youngblood  v. 
Evans,  which  was  to  be  instituted  by  defendant,  as  attorney  for  Mrs. 
Youngblood,  should  be  settled.  To  this  arrangement  the  defendant, 
Charles  H.  Levy,  consented,  and  in  final  consummation  of  such  ar- 
rangement certain  letters  passed  between  the  parties,  which  are  in  evi- 
dence, and  which  constitute  the  real  and  final  contract  or  arrangement 
between  this  plaintiff  and  defendant.    The  letters  were  as  follows : 

"January  23, 1914, 
"Mr.  Morris  Weiss,  6  Beekman  Street,  New  Tork  City. 

"Dear  Sir:  Aa  per  your  arrangement  with  Mrs.  Youngblood,  when  the  action 
Is  settled  or  in  any  manner  disposed  of,  I  will  retain  out  of  the  moneys  paid 
in  settlement  or  otherwise  the  sum  of  ^5  as  per  the  arrangement  made  with 
Mrs.  Youngblood.  WlH  you  be  kind  enough  to  mall  me  three  discontinuances 
of  the  action,  signed  by  you,  and  dating  them. 

"Very  truly  yours,  C.  H.  I/evy." 

"January  24.  1914. 
-'Charles  H.  Levy,  Esq.,  26  Court  Street,  Brooklyn,  N.  Y.— 

"Youngblood  vs.  Evans. 
"Dear  Sir:  I  beg  to  acknowledge  receipt  of  your  communication  of  Janu- 
ary 23d  in  the  above  matter ;  but  the  contents  of  same  do  not  cover  arrange- 
ment that  I  made  with  yonr  representative,  Mr.  Gordon.  It  was  agreed  be- 
tween us  that  either  Mrs.  Youngblood  sign  an  agreement  giving  me  a  lien  of 
$26  on  the  cause  of  action  for  the  services  rendered  by  me  for  her,  or  else  that 
you  write  to  the  effect  that,  in  consideration  of  the  services  rendered  by  me 
for  Mrs.  Youngblood,  she  has  authorized  you  to  retain  out  of  any  settlement, 
compromise,  or  Judgment  the  sum  of  $25,  which  you  will  pay  to  me,  as  per 
Mrs.  Youngblood's  agreement  with  you,  upon  receipt  of  the  settlement  money 
in  the  above  case.  According  to  the  tenor  of  your  letter,  It  appears  as  if  I 
had  made  such  arrangement  with  Mrs.  Youngblood,  whldi  is,  of  course,  not 
the  fact.  Such  an  arrangement  was  only  made  with  Mrs.  Walker,  the  sister 
of  Mrs.  Youngblood,  and  Mr.  Gordon,  your  representative,  and  I  think  it  best 
that  you  receive  authority  from  Mrs.  Youngblood  to  retain  the  $25  out  of  any 
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settlement,  or  Judgment,  and  write  me  as  hereinbefore  requested,  after  which 
I  shall  be  glad  to  Immediately  send  you  a  discontinuance. 

"Very  truly  yours,  Morris  Weiss." 

"January  31,  1914. 
"Morris  Weiss,  Esq.,  B  Beekman  Street,  New  Tork  City. 

"Dear  Sir:  In  consideration  of  the  services  rendered  by  you  In  the  matter 
of  Mrs.  Youngblood's  case  vs.  Evans,  I  desire  to  state  that  Mrs.  Youngblood 
has  authorized  me  to  retain  the  sum  of  $25  as  your  fee.  The  same  will  be 
paid  over  to  you,  by  me,  on  the  final  disposition  of  the  matter. 

"Very  truly  yours,  Chas.  H.  Levy." 

Mr.  Weiss,  upon  the  faith  of  this  last  letter,  signed  the  discontinu- 
ances of  the  action  brought  by  him  as  attorney  for  Mrs.  Youngblood 
and  delivered  them  to  defendant.  Defendant  thereafter  instituted  a 
new  action  on  behalf  of  Mrs.  Youngblood,  which  action  was  settled  by 
a  clerk  in  the  employ  of  defendant,  who  received  the  money  for  Mrs. 
Youngblood  upon  such  settlement,  but  never  paid  said  money  over  to 
the  defendant,  Levy.  Defendant,  Levy,  testified  that  he  had  made  an 
arrangement  with  Mrs.  Youngblood  to  retain  the  $25  out  of  any  money 
received  on  the  settlement,  in  order  to  pay  plaintiff  for  his  services 
and  disbursements;  that  the  case  was  settled  by  defendant's  clerk, 
but  for  how  much  he  did  not  know ;  that  none  of  the  money  paid  in 
settlement  ever  came  to  his  hands. 

[2]  We  think  that,  under  the  facts  disclosed  by  the  record,  the 
plaintiff  should  have  been  given  judgment.  Plaintiff's  Exhibit  3,  the 
letter  of  January  31st  above,  in  connection  with  his  testimony,  is,  we 
think,  sufficient  to  hold  defendant.  It  contains  a  plain  representation 
that  defendant  was  authorized  to  retain  $25  on  the  settlement  of  the 
case  for  the  benefit  of  the  plaintiff,  and  a  positive  promise  to  pay  the 
same  over  to  plaintiff  on  a  settlement  of  the  case.  Upon  the  faith  of 
this  letter,  plaintiflf  relinquished  his  lien  and  gave  discontinuances. 
The  fact  that  the  case  was  settled  by,  and  the  money  paid  to,  the  clerk 
of  defendant,  and  not  to  defendant  personally,  is,  of  course,  no  defense. 
There  is  no  denial  in  the  record  of  the  clerk's  power  to  make  the  set- 
tlement and  receive  the  money  on  behalf  of  the  defendant,  and  the  de- 
fendant is  therefore  responsible  as  principal. 

[3]  There  i»  no  evidence  in  the  record  to  show  that  the  defendant 
made  any  substantial  effort  to  comply  with  his  agreement  with  plain- 
tiff. Plaintiflf  was  justified  in  relying  upon  the  defendant's  written 
promise.    Roussel  v.  Mathews,  62  App.  Div.  1,  70  N.  Y.  Supp.  886. 

Judgment  reversed,  with  costs,  and  judgment  awarded  to  plaintiff 
as  demanded  in  the  summons,  with  costs  in  the  court  below.  All  con- 
cur. 
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HEIU;  T.  McCALL  et  aL 
(Supreme  CJourt,  Special  Teim,  New  Yoi*  County.    December  8,  1914.) 

1.  MUNICrPAL    COBPOBATIONB    (8    124*) 'EotPUiYUSltT    OF   IiABOB ^PXTBLIO    IM- 

PK0VEMENT8 LiABOB   LAW. 

Labor  Law  (Consol.  Laws,  c  31)  {  14,  requiring  employment  of  citi- 
zens Of  tbe  United  States  on  public  works,  was  uot  rendered  inapplicable 
to  contracts  for  subway  construction  by  the  Rapid  Transit  Act  of  1891 
(Laws  1891,  c.  4)  and  its  amendments,  permitting  Uie  making  of  contracts 
with  the  Interborough  Company  and  the  New  York  Municipal  Railway 
Corporation,  whereby  such  corporations  contributed  to  the  building  of 
subways,  on  the  theory  that  such  contracts  thereby  became  contracts  for 
construction  by  private  corporations. 

rEd.  Note. — For  other  cases,  see  Municipal  Corporations,  Cent.  Dig.  {f 
290-297 ;   Dec.  Dig.  S  124.»] 

2.  AiiKNs  (I  4*) — Tbeaties   (§  8*) — Oonstbuotiok — ^Pboteotion  of  Riams 

— Citizens.  . 

Labor  Law  (Consol.  Laws,  c.  31)  S  14,  providing  for  the  employment  of 
citizens  only  on  all  public  Improvements,  constituted  a  proper  exercise  of 
state  policy,  and  was  not  violative  of  constitutional  or  treaty  rights  of 
aliens. 

[Ed.  Note. — For  other  cases,  see  Aliens,  Cent.  Dig.  |  4;  Dec.  Dig.  i  4;* 
Treaties,  Cent.  Dig.  S  8 ;   Dec.  Dig.  §  8.*] 

Action  by  William  E.  Heim  against  Edward  E.  McCall  and  others, 
as  members  of  and  constituting  the  Public  Service  Commission  for  the 
First  District  of  the  State  of  New  York.  On  demurrer  to  complaint. 
Sustained. 

Thomas  F.  Conway,  of  New  York  City,  for  plaintiff. 

George  S.  Coleman,  of  New  York  City,  for  Public  Service  Commis- 
sion for  First  District. 

Jeremiah  A.  O'Leary,  of  New  York  City, ,  for  John  Gill,  amicus 
curiae. 

Edward  M.  &  Paul  Grout,  of  New  York  City,  for  Contractors'  Ass'n. 

NEWBURGER,  J.  This  is  an  application  to  restrain  the  defend- 
ants, constituting  the  Public  Service  Commission,  from  forfeiting  con- 
tracts made  by  them  with  certain  contractors  for  the  building  of  por- 
tions of  the  new  subway  lines  in  this  city.  The  plaintiff  brings  this 
action  as  a  taxpayer,  claiming  that  the  threatened  action  will  result  in 
great  loss  to  the  city.  It  is  unnecessary  at  this  time  to  refer  to  the 
history  of  the  legislation  and  negotiations  that  resulted  in  tbe  defend- 
ants' finally  awarding  a  number  of  contracts  for  the  building  of  the 
new  subways.  In  all  of  such  contracts  it  was  provided  that  the  con- 
tractor would  comply  with  the  requirements  of  section  14  of  the  Labor 
Law,  and  on  a  failure  to  do  so  the  contract  should  be  void.  Not  only 
is  this  a  part  of  the  contract,  but  is  contained  in  the  invitation  to  bid- 
ders. All  of  such  contracts  are  being  performed.  It  appears  that  each 
of  the  contractors  has  employed  and  now  employs  large  numbers  of 
laborers  and  mechanics,  residents  of  the  city,  but  who  are  not  citizens 
of  the  United  States  or  state  of  New  York,  but  are  subjects  of  the 
king  of  Italy.    It  being  conceded  that  under  the  contracts  the  defend- 
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ants  have  the  power  to  declare  the  same  void  upon  the  failure  of  a 
contractor  to  carry  out  its  terms,  the  court  is  asked  to  determine  in 
this  proceeding  the  constitutionality  of  section  14  of  the  Labor  Law. 
This  section  provides  that: 

"In  the  construction  of  pabUc  works  by  the  state  or  a  nraniclpallty,  or  by 
persons  contracting  with  the  state  or  such  nranlclpality,  only  citizens  ot  the 
United  States  shall  be  employed;  and  in  all  cases  where  laborers  are  em- 
ployed on  any  such  public  works,  preference  shall  be  given  citizens  of  the  state 
of  New  York.  In  each  contract  for  the  construction  of  public  works  a  pro- 
vision shall  be  Inserted,  to  the  effect  that,  If  the  provisloos  of  this  section  are 
not  complied  with,  the  contract  shall  be  void." 

11]  The  objection  by  the  plaintiff  that  the  statute  cannot  be  en- 
forced against  the  contractors  because  by  the  provisions  of  the  Rapid 
Transit  Act  of  1891  and  the  amendments  permitting  the  making  of 
the  contracts  with  the  Interborough  Company  and  the  New  York  Mu- 
nicipal Railway  Corporation,  whereby  the  said  corporations  contributed 
towards  the  building  of  the  subways,  made  them  contracts  for  con- 
struction by  private  corporations,  is,  in  my  opinion,  untenable.  As  was 
said  by  Mr.  Justice  Harlan  in  Atkin  v.  Kansas,  191  U.  S.  222,  24  Sup. 
Ct:  127,  48  L.  Ed.  148: 

"Whether  done  by  the  state  directly  or  by  one  of  its  instnnnentalitles,  the 
work  was  of  a  public,  not  private,  character." 

[2]  It  is  further  claimed  that  the  provisions  of  the  Labor  Law  in 
regard  to  the  employment  of  aliens  were  not  only  unconstitutional,  but 
were  in  violation  of  treaty  rights,  as  it  restricted  the  field  of  labor 
of  such  foreigners.  I  do  not  think  that  the  cases  cited  pass  upon  this 
question.  As  was  said  by  Chief  Judge  CuUen  in  People  v.  Orange 
County  Road  Const  Co.,  175  N.  Y.  84,  67  N.  E.  129,  65  L.  R.  A.  33 : 

"If  the  state  itself  prose^ntes  a  work,  it  may  dictate  every,  detail  of  the 
Berrice  required  in  its  performance,  prescribing  the  wages  of  workmen,  their 
lioara  of  labor,-  and  the  particalar  Indivlditals  who  may  be  employed,  no  such 
right  exists  where  it  has  let  out  the  performance  of  the  work  to  a  contractor, 
onleBB  it  is  reserved  by  the  contract" 

In  this  case  the  contract  reserved  the  right  in  the  city  to  compel 
the  enforcement  of  the  provision  of  the  Labor  Law  as  to  the  individ- 
uals the  contractors  were  to  employ.  As  was  also  said  by  Mr.  Justice 
Harlan  in  Atkin  v.  Kansas,  191  U.  S.  at  pages  222,  223,  24  Sup.  Ct. 
127,  48  L.  Ed.  148: 

"It  cannot  be  deemed  a  part  of  the  liberty  of  any  contractor  that  he  be 
allowed  to  do  public  work  in  any  mode  he  may  choose  to  adopt,  without  regard 
to  the  wishes  of  the  state.  On  the  contrary,  it  belongs  to  the  state,  as  the 
gnardian  and  trustee  for  its  people,  and  having  control  of  its  affairs,  to  pre- 
scribe the  conditions  upon  which  It  will  permit  public  work  to  be  done  on  its 
behalf,  or  on  behalf  of  its  munlcipulltles.  No  court  has  authority  to  review 
its  action  in  that  respect.  Regulations  on  this  subject  suggest  only  considera- 
tions of  public  policy ;  and  with  such  considerations  the  courts  have  no  con- 
cern." 

I  have  examined  the  cases  cited  on  the  briefs  submitted,  and  while 
most  of  them  refer  to  the  right  to  limit  the  hours  of  labor,  yet  the 
same  reasoning  must  of  necessity  apply  to  the  question  of  the  right 
of  the  Legislature  to  provide  what  laborers  shall  be  employed  upon 
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public  works:  The  contractors  had  fall  knowledge  of  what  was  re- 
quired of  them,  and  in  making  their  estimates  knew  that  they  were 
compelled  only  to  employ  citizens.  Can  it  be  said  that  the  position 
taken  by  the  state  differs  from  that  of  an  individual  who  provides  a 
certain  test  in  determining  the  class  of  persons  to  employ,  as  preferring 
persons  over  or  under  certain  ages  to  others.  If,  therefore,  the  state 
has  the  same  right  in  conducting  its  business  that  an  individual  has, 
it  seems  to  me  that  the  Legislature  had  a  perfect  right  to  enact  section 
14  of  the  Labor  Law,  and  it  does  not  violate  any  rights  of  any  alien 
under  the  existing  treaties.  Where  a  statute  admits  of  two  construc- 
tions, one  of  which  will  make  the  act  in  violation  of  the  Constitution 
and  by  the  other  of  which  the  act  can  be  sustained  as  a  proper  ex- 
ercise of  legislative  power,  that  construction  should  be  given  which 
assumes  that  the  Legislature  was  mindful  of  its  constitutional  lin>- 
itations,  and  passed  a  constitutional  and  not  an  unconstitutional  act. 
See  People  v.  Ringe,  197  N.  Y.  at  page  150,  90  N.  E.  451,  27  L.  R. 
A.  (N.  S.)  528,  18  Ann.  Cas.  474. 

For  these  reasons,  the  demurrer  interposed  must  be  sustained,  and 
the  application  for  an  injunction  pendente  lite  must  be  denied.  Settle 
order  on  notice.    The  order  may  provide  for  a  stay  pending  an  appeal. 


PREMIER  y.  MEEBAFFEE. 
(Stipreme  C!ourt,  Appellate  Term,  First  Department.    December  17, 1914.) 

Lardlobd  and  Tenant  (|  114*) — Tbnant  fbom  Month  to  Month. 

A  tenant  originally  a  tenant  from  month  to  month,  occapled  the  prem- 
ises for  nearly  15  years,  when  they  were  acquired  by  plaintiff  In  Decem- 
ber, 1912,  who  agreed  to  reduce  the  rent  to  $33  until  the  1st  of  May. 
Held,  there  was  no  change  of  the  tmancy  to^a  fixed  term,  ending  the  1st 
of  May,  1913,  so  as  to  make  the  defendant  holding  over  after  that  date 
liable  for  the  next  year's  rent ;  the  doctrine  of  Uablllty  -of  a  tenant  as 
a  hold-over  after  the  expiration  of  a  lease  for  a  fixed  term  resting  upon 
the  principle  that,  unless  the  tenant  assumes  that  the  previous  lease  was 
renewed,  he  would  be  considered  as  a  wrongdoer,  and  that,  rather  than 
allow  one  to  plead  and  take  advantage  of  his  own  wrong,  the  law  would 
apply  the  renewal  of  the  old  lease,  and  falling  when  the  reason  for  the 
rule  fails. 

[Ed.  Note. — ^For  other  cases,  see  Landlord  and  Tenant,  Cent.  Dig.  {{ 
873-381;  Dec.  Dig.  S  114.*] 

Appeal  from  Municipal  Court,  Borough  of  Manhattan,  First  District. 

Action  by  Charles  W.  Premier  against  Latham  Meehafifee.  From 
a  judgment  for  plaintiif,  defendant  appeals.  Reversed,  and  complaint 
dismissed. 

Argued  November  term,  1914,  before  LEHMAN,  DELANY,  and 
WHITAKER.  JJ. 

James  E.  Duross,  of  New  York  City,  for  appellant. 

Bernard  L  Finkelstein,  of  New  York  City,  for  respondent. 

LEHMAN,  J.  For  many  years  prior  to  August  1, 1914,  the  defend- 
ant was  a  tenant  of  premises  now  owned  by  the  plaintiff.    In  July, 
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1914,  the  defendant  vacated  these  premises,  and  the  plaintiff  has  re- 
covered a  judgment  for  the  amount  of  the  rent,  upon  the  theory  that 
defendant  was  a  tenant  from  year  to  year.  It  is  not  disputed  that  the 
defendant  entered  the  premises  in  1897,  before  the  plaintiff  bought  the 
fee,  and  that  he  was  originally  only  a  tenant  from  month  to  month  at  a 
monthly  rent  of  $35.  It  is  claimed,  however,  that  in  December,  1912, 
the  tenancy  was  changed  to  a  fixed  term,  ending  May  1,  1913,  at  a 
rent  of  $33,  and  that  the  defendant  held  over  after  May  1st,  and  thus 
became  liable  for  the  next  year's  rent.  - 

The  evidence,  however,  in  my  opinion,  does  not  bear  out  this  con- 
tention. The  plaintiff  testified  that  in  December,  1912,  "the  rent  was 
$35,  and  he  told  me  that  business  is  very  poor,  and  he  asked  me  to  re- 
duce the  rent  and  he  agreed — or  I  agreed  to  reduce  the  rate  to  $33  until 
the  1st  of  May.  After  that  he  kept  on  paying  $33  rent  just  the  same." 
It  would,  I  think,  be  torturing  this  conversation  out  of  its  plain  sig- 
nificance to  hold  that  the  parties  thereby  intended  to  change  the  hold- 
ing from  a  monthly  tenancy  to  a  tei!ancy  for  a  fixed  term.  The  de- 
fendant at  that  time  had  been  in  possession  for  a  period  of  over  15 
years,  and  he  asked  for  no  change  in  the  terms  of  his  holding,  except 
a  reduction  of  rent.  The  plaintiff  granted  the  reduction,  but  stip- 
ulated that  the  reduction  should  continue  only  until  May  1,  1913. 
Undoubtedly  both  parties  assumed  that,  inasmuch  as  the  ten- 
ancy had  continued  already  for  15  years,  itf  would  in  all  probabil- 
ity continue  to  and  beyond  May  1st ;  but  there  is  practically  nothing 
in  the  conversati(m  which  allows  a  fair  inference  that  the  parties  there- 
by intended  to  bind  themselves  that  the  tenancy  was  to  continue  until 
May  1st. 

If,  however,  we  assume  that  the  parties  did  intend  to  bind  themselves 
to  a  lease  for  a  definite  term,  expiring  on  May  1st,  I  do  not  think  that 
the  mere  fact  that  defendant  retained  the  premises  after  that  date  made 
him  liable  as  a  hold-over.  The  doctrine  of  liability  of  a  tenant  as  a 
hold-over  after  the  expiration  of  a  lease  for  a  fixed  term  rests  upon 
the  principle  that,  unless  the  tenant  assumed  that  the  previous  lease 
was  renewed,  he  must  be  considered  a  wrongdoer,  and  rather  than  al- 
low a  person  to  plead  that  he  is  a  wrongdoer,  and  take  advantage  of 
his  own  wrong,  the  law  will  imply  the  renewal  of  the  old  lease.  It  is, 
however,  too  well  established  to  require  citations  that  the  rule  fails 
when  the  reason  for  the  rule  no  longer  exists.  Accordingly,  where  the 
tenant  remains  under  circumstances  where  a  different  tenancy  from 
that  provided  in  the  expired  lease  can  be  inferred,  or  by  permission 
of  the  landlord,  the  rule  cannot  be  applied. 

In  this  case,  we  have  the  undisputed  facts  that  the  tenant  in  Decem- 
ber was  only  a  tenant  from  month  to  month,  and  that  the  landlord  then 
agreed  to  a  change  in  the.  arrangement  to  expire  on  May  1st.  It  was, 
however,  certainly  never  contemplated  that  the  tenant  was  to  remove  on 
May  1st,  and  the  parties  evidently  intended  that  the  tenancy  thereafter 
was  to  continue  either  under  the  old  terms  or  upon  new  terms  to  be 
then  determined  on.  The  plaintiff  himself  testified  that  in  May  "I  told 
Mr.  Meehaffee  to  pay  me  $35,  but  he  did  not  He. paid  me  a  check  of 
$33,  and  I  accepted  the  $33."    Certainly  it  seems  to  me  that  this  testi- 
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mony  shows  that  the  landlord  himself  assumed  in  May  that  the  tenan- 
cy was  to  continue,  not  under  the  terms  of  the  agreement,  expiring  May 
1st  at  a  rental  of  $33,  but  under  the  terms  of  the  previous  month  to 
month  holding  at  a  rental  of  $35,  and  by  accepting  the  check  for  $33 
merely  agreed  that  the  rental  under  that  holding  was  reduced. 

Judgment  should  therefore  be  reversed,  with  costs,  and  the  com- 
plaint dismissed,  with  costs.    All  concur. 


(88  Misc.  Bep.  47) 

BBUSSEL  v.  LOUVRE  HOTEL  CO. 

(Supreme  Court,  Appellate  Term,  First  Department.    December  17, 1914.) 

1.  Evidence  (S  265*) — ^Admissions — Conclusiveness. 

Alleged  admissions,  contained  in  the  pleadings  in  an  action  by  a  third 
person  against  defendant,  are  not  conclusive  on  defendant,  bat  are  open 
to  explanation  and  contradiction. 

[Ed.  Note. — For  other  cases,  "see  Evidence,  Cent  Dig.  U  1029-1050; 
Dec.  Dig.  {  285.*] 

2.  EviDENCB  (J  213*) — CouPBOMiSE — Offeb  of  Judgment. 

Under  the  direct  provisions  of  Municipal  Court  Act  (Laws  1902,  c.  580) 
1 148,  authorizing  a  defendant  to  offer  to  allow  judgment,  an  offer  of  Judg- 
ment, not  accepted,  cannot  be  introduced  in  evidence  to  establish  defend- 
ant's liability. 

[Ed  Note, — For  other  cases,  see  Evidence,  Cent  Dig.  {{  745-751,  753; 
Dec.  Dig.  S  213.»] 

Appeal  from  Municipal  Court,  Borough  of  Manhattan,  First  Dis- 
trict. 

Garnishment  by  Dennis  G.  Brussel  against  the  Louvre  Hotel  Com- 
pany. From  a  judgment  for  plaintiff,  defendant  appeals.  Reversed 
and  remanded,  unless  the  parties  stipulate  for  a  reduction  of  judgment. 

Argued  November  term,  1914,  before  LEHMAN,  DELANY,  and 
WHITAKER,  JJ. 

Marks  &  Marks,  of  New  York  City  (Harry  M.  Marks,  of  New 
York  City,  of  counsel),  for  appellant. 

Pitcher  &  Stem,  of  New  York  City,  for  respondent. 

LEHMAN,  J.  [1]  The  plaintiff  has  recovered  a  judgment  for 
$300  in  a  garnishee  action.  At  the  trial  the  plaintiff  was  permitted  to 
prove  the  amount  of  salary  due,  by  offering  in  evidence  the  pleadings 
in  an  action  brought  by  a  third  party  against  this  defendant,  and  con- 
taining an  alleged  admission.  It  is  not  disputed  that,  if  these  plead- 
ings contained  any  admissions,  such  admissions  would  not  be  conclu- 
sive, but  would  be  open  to  explanation  and  contradiction ;  yet  the  trial 
justice  refused  all  evidence  offered  for  such  purpose.  The  respond- 
ent, therefore,  frankly  admits  that  the  judgment  for  $300  cannot 
stand,  but  urges  that  the  defendant  does  not  really  dispute  that  it  is 
liable  for  $180,  and  asks  that  the  judgment  be  reduced  to  that  amount, 
and  affirmed  as  modified. 

[2]  While  I  agree  that  the  defendant  does  not  dispute  that  it  is 
liable  for  some  amount,  there  is  no  competent  proof  that  this  amount 
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is  $180.  The  offer  of  judgment  for  $180  was  not  accepted  and  can- 
not be  introduced  in  evidence  (Municipal  Court  Act,  §  148),  and  the 
defendant  haS  never  expressly  admitted  that  it  owed  this  amount,  ex- 
cept by  argument  that  it  did  not  owe  more  than  $180.  It  follows  that, 
if  either  party  objects,  we  have  no  power  to  reduce  the  judgment  to 
that  sum. 

Judgment  should  therefore  be  reversed,  and  a  new  trial  ordered, 
with  costs  to  the  appellant  to  abide  the  event,  unless  the  parties  stipu- 
late that  judgment  may  be  reduced  to  $180,  and  appropriate  costs  in 
the  court  below,  in  which  event,  judgment  as  reduced  should  be  af- 
firmed, with  costs  to  appellant  in  this  court.     All  concur. 


BRAUBR  T.  LA  WHENCE.     (No.  6419.) 
(Supreme  Court,  Appellate  Division,  First  Department    December  11,  1914.) 

1.  Tkial  (S  3*) — Sepabatk  Tbiau  of  IssuEa 

In  an  action  on  accounts  stated,  In  which  defendant  counterclalmed  for 
a  cancellation  of  the  accounts,  where  the  facts  relied  upon  in  support  of 
the  counterclaim  were  available  as  a  defense,  a  separate  trial  of  the  is- 
sues arising  on  the  counterclaim  before  the  trial  of  the  issues  arising  on 
the  complaint  and  answer  was  properly  denied. 

[Ed.  Note.— For  other  cases,  see  Trial,  Gent.  Dig.  i$  6,  7;  Dec.  Dig. 
18.*] 

2.  Account  Stated  ({  7*) — Oorditions — Time  of  Payment. 

Where,  when  an  account  was  stated,  it  was  a  condition  of  the  debtor's 
assent  to  the  account  that  it  should  not  be  collected  at  once,  but  from 
time  to'  time,  so  as  not  to  inconvenience  her,  or  Jeopardize  her  property, 
and  subsequently,  without  any  new  consideration,  she  signed  an  indorse- 
-  ment  on  the  account  that  it  was  thereby  settled  at  the  amount  thereof, 
the  conditions  with  respect  to  the  terms  of  payment  agreed  upon  when  the 
account  was  first  stated  attached  to  the  second  statement  thereof,  and, 
In  the  absence  of  any  showing  that  the  facts  essential  -to  render  the  ac- 
count due  existed,  there  could  be  no  recovery. 

[£d.  Note. — For  other  cases,  see  Account  Stated,  Cent.  Dig.  §{  41-49 ; 
Dec.  Dig.  §  7.»1 

8.  Account  Stated  (8  3*) — ^Necessity  of  Valid  Indebtedness. 

It  is  essential  to  the  validity  of  an  account  stated  that  there  be  a  valid 
Indebtedness. 

[Ed.  Note. — For  other  cases,  see  Account  Stated,  Cent.  Dig.  §  13 ;  Dei:. 
Dig.  I  3.»] 

4.  Insane  Persons  ({  74*) — Contbacts — Vaudity. 

A  person  who  had  been  adjudicated  Incompetent  to  manage  her  affairs 
by  a  Judgment  of  the  state  of  her  residence  was  conclusively  presumed  in- 
capable of  contracting,  and  her  contract  of  employment  of  attorneys  was 
void;  and  hence  their  services  did  not  constitute  a  valid  Indebtedness, 
whidi  would  support  an  account  stated,  though  stated  after  the  restora- 
tion of  her  property  to  her. 

[I5d.  Note.— For  other  cases,  see  Insane  Persons,  Cent  Dig.  §§  126,  127 ; 
Dec.  Dig.  (  74.»] 

6.  Insane  Pebsons  (§  29*) — Pboceedings — Allowance  to  Attobnets. 

In  a  proceeding,  by  a  person  adjudged  incompetent  to  manage  her  af- 
fairs in  the  state  of  her  residence,  to  procure  the  discharge  of  the  com- 
mittee of  her  property  in  this  state,  the  court,  if  satisfled  that  the  pru- 
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ceedlngs  were  instituted  and  tlie  servlceB  rendered  in  good  faltb,  tod 
that  there  was  some  apparent  reasonable  ground  therefor,  might  have 
made  an  allowance  to  attorneys  employed  by  her,  though  she  was  in- 
competent to  employ  them. 

[Ed.  Note. — For  other  cases,  see  Insane  Persons,  Cent  Dig.  {}  42,  140, 
150;   Dec.  Dig.  |  29.*] 

6,  Account  Stated  (J  3*) — Validity  of  Indebtedness — Mobai.  oe  Equitable 
Claiu. 

If,  as  claimed,  attorneys  agreed  to  render  services  for  an  incompetent 
person  for  a  specified  amount,  the  rendition  of  the  services  did  not  give 
rise  to  a  moral  or  equitable  claim  which  would  support  an  account  stated 
for  a  greater  amount  than  the  agreed  compensation ;  there  being  no  con- 
sideration for  the  agreement,  after  the  rendition  of  the  services,  to  pay 
more  than  the  agreed  amount. 

[Ed.  Note. — For  other  cases,  see  Account  Stated,  Cent  Dig.  {  13;  Dee 
Dig.  i  3.*] 

T.  Attorney  and  CJliekt  (§  123*) — Account  Stated — Bubdbn  op  Pboof. 

Where  an  account  for  services  rendered  by  an  attorney  is  stated  after 
the  rendition  of  the  services,  and  while  the  relation  of  trust  and  confi- 
dence still  exists,  and  the  necessity  for  legal  services  and  advice  con- 
tinues, the  burden  Is  on  the  attorney  to  show,  particularly  where  the 
client's  mental  faculties  are  Impaired,  that  no  undue  advantage  was 
taken,  and  that  the  client,  before  assenting  to  the  account,  was  fully  in- 
formed with  respect  thereto,  and  of  her  rights  in  the  premises,  and  that 
the  account  was  fair. 

[Ed.  Note. — For  other  cases,  see  Attorney  and  Client,  Cent  Dig.  §|  23fr- 
245,  248,  249;   Dec.  Dig.  §  123. »] 

&  Atiobnst  and  Client  ({  123*) — Account  Staieo-^Bukden  of  Psoof. 

In  an  action  on  an  account  stated  for  attorneys'  services,  evidence  held 
insufficient  to  show  any  such  termination  of  the  r^ation  of  attorney  and 
client  or  reliance  by  the  client  on  Independent  advice,  as  relieved  plain- 
tiff of  the  burden  of  showing  that  the  account  was  fair,  and  that  no  un- 
due advantage  was  taken  of  the  client 

[Ed.  Note. — ^For  other  cases,  see  Attorney  and  Client,  Cent  Dig.  SJ  239- 
245,  248,  249;'  Dec.  Dig.  §  123.»] 

0.  Insane  Pebbors  (J  79*) — Contracts — ^Avoidanoe — DBreNSEs — Estoppel. 
A  party  was  not  precluded  from  questioning  an  account  stated  for  le- 
gal services  under  a  contract  of  employment  made  while  she  was  incom- 
petent by  promising  to  pay  it  after  her  property  was  restored  to  her,  and 
by  not  repudiating  It  for  about  15  months. 

[Ed.  Note. — For  other  cases,  see  Insane  Persons,  Cent  Dig.  i§  138,  141; 
Dec  Dig.  {  79.*] 

Appeal  from  Trial  Term,  New  York  County. 

Action  by  Albert  Brauer  against  Ju,lia  Watt  Lawrence.  From  a 
judgment  on  a  directed  verdict  for  plaintiff,  and  from  orders  denying 
a  new  trial  and  denying  defendant's  motion  for  a  separate  trial  of  the 
issues  arising  on  her  counterclaim,  she  appeals.  Reversed,  and  new 
trial  granted. 

Argued  before  INGRAHAM,  P.  J.,  and  McLAUGHUN,  LAUGH- 
LIN,  DOWLING,  and  HOTCHKISS,  JJ. 

Frederick  H.  Sanborn,  of  New  York  City,  for  appellant. 
George  C.  Holt,  of  New  York  City,  for  respondent 
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LAUGHLIN,  J.  The  action  is  on  an  assigned  claim  of  Messrs.  Kel- 
logg &  Rose,  attorneys  and  counselors,  on  accounts  stated  for  profes- 
sional services. 

[1]  The  counterclaim  is  for  the  cancellation  of  the  accounts  stated. 
No  argument  has  been  presented  in  support  of  thje  appeal  from  the  or- 
der denying  a  trial  of  the  issues  arising  on  the  counterclaim  before  the 
trial  of  the  issues  arising  on  the  complaint  and  answer.  Manifestly 
there  is  no  merit  in  that  appeal,  for  the  facts  relied  upon  in  support  of 
the  counterclaim  were  available  as  a  defense,  and  no  other  relief  was 
required.    That  order  should  therefore  be  affirmed. 

The  name  of  the  defendant  formerly  was  Curtiss,  but  it  was  changed 
by  her  marriage  to  Lawrence.  By  a  decree  of  the  probate  court  of  the 
district  of  Fairfield,  Conn.,  the  defendant  was  duly  adjudged  to  be 
incompetent  "by  reason  of  intemperance  and  mental  derangement,"  and 
"incapable  of  managing  her  affairs,"  on  the  17th  day  of  At^st,  1907, 
and  conservators  of  her  person  and  property  were  duly  appointed 
there.  They  remained  the  lawful,  custodians  of  her  person  and  prop- 
erty imtil  the  17th  of  June,  1912,  when  they  were  duly  discharged  by  a 
decree  of  said  court,  and  her  property  was  restored  to  her.  On  the 
7th  of  October,  1907,  on  due  application  by  the  Connecticut  -conserva- 
tors, the  Supreme  Court  of  this  state  at  Special  Term  duly  appointed 
them  a  committee  of  her  property  here,  the  order  being  based  on  the 
Connecticut  decree,  and  on  the  6th  of  July,  1912,  the  conservators, 
after  their  discbarge  in  Connecticut,  were  duly  discharged  here,  and 
her  property  within  this  jurisdiction  was  thereupon  restored  to  her. 

Aji  application  in  behalf  o?  the  defendant,  made  by  the  assignors,  to 
vacate  the  order  appointing  the  Connecticut  conservators  a  committee 
of  her  property,  was  granted  at  Special  Term,  but  reversed  by  this 
court,  on  the  ground  that  she  was  a  resident  of  Connecticut,  and  that 
the  court  in  that  state  acquired  jurisdiction,  and  its  decree  was  conclu- 
sive, and  entitled  to  full  faith  and  credit  as  if  made  here ;  and  our  de- 
cision was  affirmed  by  the  Court  of  Appeals.  Matter  of  Curtiss,  134 
App.  Div.  547,  119  N.  Y.  Supp.  556;  Id.,  197  N.  Y.  583,  91  N.  E. 
1111. 

The  assignors  thereafter  in  her  behalf,  alleging  her  competency,  an- 
pUed  for  a  commission  de  lunatice  inquirendo  here,  and  prayed  for  an 
order  superseding  the  order  of  the  Supreme  Court  appointing  a  com- 
mittee, and  discharging  the  committee,  and  restoring  her  property  to 
her.  An  order  was  made  at  Special  Term  directing  that  a  commis- 
sion issue  to  inquire  into  her  competency ;  but  on  appeal  to  this  court 
by  the  conservators  it  was  reversed,  on  the  ground  that  the  application 
should  have  been  made  in  Connecticut,  and  that  the  Connecticut  decree 
remained  conclusive  here  as  to  her  incompetency,  while  it  stood  unaf- 
fected there,  so  long  as  she  remained  a  resident  of  that  state ;  and  our 
decision  was  affirm^  on  the  same  ground.  Matter  of  Curtiss,  137  App. 
Div.  584,  122  N.  Y.  Supp.  468;  Id.,  199  N.  Y.  36,  92  N.  E.  396. 

[2]  The  plaintiff  pleads  three  accounts  stated,  and  has  recovered  on 
all.  The  third  is  for  $436.66  for  services  rendered  after  the  discharge 
of  her  conservators,  and  it  is  conceded  that  plaintiff  was  entided  to 
recover  on  that.  The  other  two  were  and  are  contested.  The  employ- 
ment and  rendition  of  the  services  and  the  advancement  of  moneys,  for 
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which  the  first  account  is  claimed  to  have  been  stated,  were  all  during 
the  period  from  June  29,  1909,  to  April  17,  1912,  after  defendant  had 
been  adjudged  to  be  incompetent,  and  while  she  remained  subject  to 
the  adjudication.  The  first  account  stated  is  allied  to  have  been  stat- 
ed on  April  25,  1912,  while  defendant  was  still  incompetent  according 
to  the  decree  and  to  have  been  again  stated  on  July  26,  1912,  after 
her  disability  had  been  removed.  On  the  18th  of  April,  1912,  the  at- 
torneys presented  to  defendant  in  the  presence  of  her  husband  a  bill  for 
$35,000  for  services  to  April  17th,  and  for  $1,791.40  for  disbursements, 
and  for  $5,551.99  for  cash  advanced,  aggregating  $42,343.39,  with  a 
credit  of  $2,650,  of  which  $2,500  was  received  as  an  allowance  by  the 
court  in  one  or  both  of  said  proceedings  instituted  by  them  in  New 
York.  On  the  25th  of  April  the  defendant  and  her  husband  had  an  in- 
terview with  one  of  the  attorneys.  According  to  the  testimony  of  the 
attorney  he  asked  if  they  were  satisfied  with  the  bill,  and  "they  said  that 
they  would  like  to  have  it  less,  but,  if  I  thought  it  was  all  right,  they 
would  let  it  go,"  and  thereupon  he  prepared  a  letter  to  himself  approv- 
ing the  bill,  showing  a  balance  owing  of  $39,693.39,  and  defendant 
signed  it.  The  husl^nd  of  the  defendant  suggested  the  final  sentence 
of  the  letter  which  is  as  follows : 

"This  letter  is  written  and  signed  by  me  on  tbe  understanding  that  tbeae 
amounts  for  fees  and  services  sliall  not  be  collected  or  Insisted  upon  at  once 
on  the  restoration  of  my  property,  but  from  time  to  time  out  of  my  property 
and  income,  so  as  not  to  Inconv^ience  me  or  to  jeopardize  my  property." 

On  the  26th  day  of  July,  1912,  defen<fent,  at  the  request  of  the  at- 
torneys and  without  any  new  consideration,  signed  the  following  in- 
dorsement on  the  bill : 

"The  above  account  is  hereby  settled  at  $39,693.59,  tiavlng  heretofore  im- 
proved by  me." 

If  this  were  a  case  for  an  account  stated,  the  conditions  with  re- 
spect to  the  terms  of  payment  agreed  upon  when  the  account  was  first 
stated  attached  to  the  second  statement  of  it,  and  as  there  was  no  evi- 
dence showing  the  existence  of  the  facts  essential,  under  the  first  ap- 
proval, to  render  it  due,  the  recovery  was  not  warranted. 

[3-5]  It  is  essential,  however,  to  the  validity  of  an  account  stated, 
that  there  be  a  valid  indebtedness  (Bauer  v.  Ambs,  144  App.  Div.  274, 
128  N.  Y.  Supp.  1024);  and  we  think  there  was  none  here,  for  the 
reason  that  the  defendant  is  conclusively  presumed  to  have  been  in- 
capable of  contracting,  and  her  contract  of  employment  of  the  attor- 
neys was  therefore  void  (Carter  v.  Beckwith  et  al.,  128  N.  Y.  312,  28 
N.  E.  582).  Some  of  the  services,  disbursements,  and  advances — it 
does  not  appear  what  part — were  rendered  and  expended  in  endeavor- 
ing to  procure  the  discharge  of  the  conservators  and  of  the  committee. 
The  court  in  those  proceedings,  if  satisfied  that  the  proceedings  were 
instituted  and  the  services  rendered  in  good  faith  and  that  there  was 
some  apparent  reasonable  ground  therefor,  might  have  made  an  al- 
lowance (Carter  v.  Beckwith  et  al.,  supra,  and  Matter  of  Larner,  170 
N.  Y.  7,  62  N.  E.  761) ;  and  if  the  proceedings  have  terminated  with- 
out any  allowance,  and  without  a  decision  as  to  whether  an  allowance 
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should  be  made,  it  may  be/  since  the  court  in  those  proceedings  has 
now  lost  jurisdiction  over  the  property,  as  in  Carter  v.  Beckwith  et  al., 
supra,  that  there  is  a  claim  for  the  reasonable  value  of  the  services 
enforceable  by  action;  but  that  question  has  not  been  fully  argued, 
and  we  do  not  deem  it  necessary  to  decide  it  now. 

[8]  Nor  can  the  recovery  be  sustained  on  the  theory  of  an  account 
stated  with  respect  to  a  moral  or  equitable  claim.  The  defendant 
pleaded,  and  offered  to  show,  an  agreement  in  advance  for  the  rendi- 
tion of  all  the  services  rendered  in  procuring  the  discharge  of  the  con- 
servators and  of  the  committee  for  $7,500,  and  the  delivery  of  a  note 
therefor  later  on;  but  on  plaintiff's  objection  the  evidence  was  oc- 
cluded, and  a  broad  ruling  was  made  to  the  effect  that  the  account 
stated  was  controlling,  and  could  be  impeached  only  for  fraud  or 
mistake,  which  the  court  ruled  was  not  alleged,  and  denied  a  motion 
to  amend  by  alleging  them,  and  the  defendant  was  given  an  exception 
thereto.  The  court,  on  like  objection,  excluded  evidence  offered  to 
show  that  the  statement  of  the  account  was  procured  by  duress.  If 
there  was  an  agreement  to  render  the  services  for  $7,500,  there  was 
no  consideration  for  defendant  obligating  her  herself  by  an  account 
stated,  after  the  rendition  of  the  services,  for  a  greater  amount. 

[7,  8]  We  are  also  of  opinion  that  where,  as  here,  an  account  for 
services  rendered  is  stated  between  an  attorney  and  client  after  the 
rendition  of  the  services,  and  while  the  relation  of  trust  and  confidence 
exists,  and  the  necessity  for  legal  services  and  advice  still  continues, 
there  is  a  burden  on  the  attorney  of  showing,  at  least,  and  particularly 
with  a  client  whose  mental  faculties  are  impaired,  that  no  undue  ad- 
vantage was  taken,  and  that  the  client,  before  assenting  to  the  ac- 
count, was  fully  infoimed  with  respect  thereto,  and  of  her  rights  in 
the  premises,  and  that  the  account  was  -fair.  Of  this  no  evidence  was 
oflfered  by  plaintiff,  and  the  court  excluded  evidence  offered  with  re- 
spect thereto  on  the  cross-examination  of  one  of  the  assignors. 

Coimsel  for  respondent  contends  that  this  rule  is  not  applicable  here, 
for  the  reason  that  the  relation  of  attorney  and  client  had  then  prac- 
tically terminated,  and  that  the  client  did  not  rely  solely  on  the  advice 
of  plaintiff's  assignors,  but  had  the  advice  of  her  husband,  who,  how- 
ever, was  not  a  lawyer,  and  that  she  was  about  to  have  another  attor- 
ney take  charge  of  her  affairs ;  but  it  appears  that  plaintiff's  assignors 
continued  to  represent  the  defendant  to  some  extent.  There  is  no 
evidence  that  she  took  independent  advice,  other  than  the  testimony  of 
one  of  plaintiff's  assignors  that  she  told  him  that  one  Brown,  who 
originally  brought  her  to  plaintiff's  assignors — but  whether  he  was  an 
attorney  does  not  appear — had  told  her  that  plaintiff's  assignors  "had 
agreed  to  do  it  all  for  $7,500" ;  but  the  attorney  testified  that  he  sub- 
sequently informed  her  that  Brown  had  denied  so  stating  to  her.  It 
appears  that  one  of  plaintiff's  assignors,  on  April  18th,  at  the  time  the 
bill  was  presented,  and  one  week  before  she  approved  it,  suggested, 
after  advising  her  that  she  was  competent  to  approve  the  bills,  that  she 
"look  into  the  matter,  and  take  such  advice  as  she  should  see  fit,  and 
pass  upon  the  value"  of  the  bill.  We  are  of  opinion  that  these  facts 
do  not  render  the  rule  inapplicable.    There  was  no  express  pl6a  of 
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fraud  or  mistake,  but  there  was  a  sufficient  plea  of  duress  to  require 
the  reception  of  the  evidence  offered  tending  to  show  duress  in  pro- 
curing the  account  stated. 

[I]  There  is  no  force  in  the  contention  that  defendant  is  precluded 
from  questioning  the  account  stated  by  subsequently  promising  to  pay 
it,  and  by  not  repudiating  it  during  the  period  of  some  15  months  be- 
fore the  action  was  brought. 

These  views  are  also  applicable  to  the  second  account  stated,  for 
part  of  it  was  for  services  rendered,  disbursements,  and  advances  made 
while  defendant  was  incompetent,  and  the  account  stated  did  not  show 
what  part  was  for  such  services  and  advances. 

It  follows  that  the  judgment  and  order  should  be  reversed,  and  a 
new  trial  granted,  with  costs  to  appellant  to  -abiue  the  event.  All  con- 
cur. 


STEVENS  v.  VAN  WAGONER-LINN  CONST,  CO.    (No.  6491.) 
(Supreme  Court,  Appellate  Division,  First  Department    December  11,  1914.) 

1.  Master  and  Sibvakt  (f  70*) — Cossibuctiow  of  CoNraucF— CoUFXNSATioir. 

A  contract  by  which  a  party,  engaged  in  manufacturing  and  installing 
electrical  equipment  and  supplies,  employed  plaintiff  to  solicit  business 
tor  it  on  commission,  provided  that,  on  account  of  plaintiff's  relations 
with  certain  contractors,  architects,  and  engineers  named  in  an  annexed 
schedule,  he  was  to  receive  commlssiona  on  work  done  for  them  or  their 
principals,  that  solicitation  of  work  from  them  should  exclusively  be- 
long to  him,  provided  a  slip  was  signed  for  each  Job  by  the  company,  and 
that  the  commissions  claimed  should  be  specified  In  a  written  notifica- 
tion at  the  time  of  the  report  The  parties  had  practically  construed  the 
contract  as  requiring  plaintiff,  when  he  obtained  the  consent  of  archi- 
tects or  others  to  receive  bids  or  proposals  from  defendant,  to  turn  in  a 
memorandum  relative  thereto,  ^e  contract  further  provided  that  be 
should  also  be  endtled  to  commission  where  he  obtained  permission  to 
bid  from  parties  not  mentioned  in  the  schedule  and  a  report  of  obtaining 
permission,  provided  slip  was  signed  for  each  Job,  that  the  names  of  such 
parties  should  then  be  added  to  the  schedule,  that  the  company  would 
account  to  him  for  all  business  transacted,  and  that  one-third  his  com- 
missions should  be  payable  upon  the  making  of  each  contract  and  the 
rest  from  payments  received.  Held  that,  while  plaintiff  was  to  have  com- 
missions on  all  work  done  for  the  parties  named  In  the  schedule,  it  was 
contemplated  that  by  the  presentation  of  the  slip  notification,  defend- 
ant would  be  advised  that  plaintiff  was  to  claim  commissions,  so  that  it 
could  be  guided  thereby  in  making  Its  bid,  and,  if  this  was  not  done,  de- 
fendant was  at  liberty  to  present  bids  to  undisclosed  principals  of  those 
named  in  the  schedule  free  from  any  claim  by  plaintiff  to  commissions. 

[Ed.  Note. — For  other  cases,  see  Master  and  Servant  Ctent  Dig.  {{  82- 
86;  Dec.  Dig.  i  TO.*] 

2.  Judgment  (|  101*) — ^Default  Judoubnt — CoitFonoTT  to  PLSADtNOfl. 

In  an  action  in  which  plaintiff  alleged  that  be  bad  solicited  business  un- 
der such  contract  and  had  performed  all  the  conditions  of  the  agreement 
and  that  defendant  had  transacted  the  business  solicited,  but  after  de- 
mand had  failed  to  account  to  plaintiff,  and  prayed  for  judgment  that 
defendant  account,  and  that  it  be  adjudged  that  it  pay  plaintiff  such  sum 
as  might  be  due,  an  interlocutory  Judgment  requiring  an  accounting  as  to 
business  solicited  by  plaintiff,  or  transacted  with  parties  named  In  tbe 
schedule,  or  their  principals,  without  limiting  the  accounting  to  business 

*For  other  cases  see  same  topic  ft  i  nviibbb  In  Dec.  A  Am.  Digs.  1907  to  date,  ft  Rep'r  Indexes 
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with  respeet  to  which  reports  or  sUps  were  presented  and  defendant's  ac- 
ceptance procured,  should  be  construed  In  connection  with  the  complaint 
and  contract  aa  requiring  an  accounting  under  the  contract,  and  did  not 
violate  Code  Civ.  Proc.  $  1207,  providing  that,  where  there  is  no  answer, 
the  Judgment  shall  not  hie  more  favorable  to  plaintiff  than  that  demanded 
in  the  complaint. 

[Ed.  Note.— For  other  cases,  see  Judgment,  Cent  Dig.  §§  168-170;  Dec 
Dig.  S  101.»] 

3.  Masieb  aso    Servant  (J   70*) — Waqes — Amouht — ^Actiohs — Issues   and 

Proof. 

Where  plaintiff.  In  an  action  for  an  accounting  and  to  recover  the 
amount  found  to  be  due  him  under  such  contract,  alleged  full  perform' 
ance  by  him  of  the  conditions  and  covenants  of  the  agreement,  he  could 
recover  only  on  the  basis  of  performance,  and,  where  the  signing  of  a 
slip  was  required  by  the  contract,  could  not  recover  without  showing 
that  he  procured  one  to  be  signed,  since,  while  he  would  have  a  right  to 
recover  If  he  were  entitled  to  have  a  slip  signed  and  defendant  nnreasona- 
bly  refused  to  sign  it,  or  if  defendant  waived  the  signing  thereof,  be 
could  not  recover  without  bpth  alleging  and  proving  these  facts. 

[Ed.  Note. — For  other  cases,  see  Master  and  Servant,  Ctent.  Dig.  H  82- 
86;    Dec  Dig.  {  70.*] 

4.  Master  and  Sbbvant  (§  81*) — ^Actions  fob  Compensation — Cohfi.aint. 

In  an  action  on  such  contract  a  complaint  alleging  that  plaintiff  so- 
licited and  procured  business  for  defendant,  that  defendant  bad  trans- 
acted the  business  and  received  moneys  therefor,  upon  which  plaintiil 
was  entitled  to  commissions,  but  had  failed  to  account  to  plaintifT  there- 
for, and  demanding  that  defendant  account,  and  that  plaintiff  have  Judg- 
ment for  the  sum  found  due,  stated  a  cause  of  action,  as  it  showed  that 
some  commissions  had  been  earned,  and  that  defendant  had  failed  to  ac^ 
count,  and  was  therefore  guilty  of  a  breach  of  contract,  entitling  plain- 
tlfl  at  least  to  nominal  damages. 

[Ed.  Note. — For  other  cases,  see  Master  and  Servant,  Dec.  Dig.  |  81.*] 

5.  JuDOMBRT  ({  101*) — Default  Judoicent — Confokmitt  to  Pubadings. 

In  an  action  on  such  contract,  in  which  it  was  alleged  that  plaintiff 
had  solicited  and  procured  business  which  defendant  had  transacted, 
but  for  which  It  had  failed  to  account  to  plaintiff,  and  Judgment  was  de- 
manded that  defendant  account,  and  that  it  be  adjudged  that  defendant 
pay  to  plaintiff  such  sum  as  might  be  due,  a  recovery  of  the  commissions 
to  which  plaintiff  was  entitled  would  not  violate  Code  Civ.  Proc.  §  1207, 
as  the  Judgment  demanded  was  for  the  amount  due,  to  be  ascertained  in 
accordance  with  the  provisions  of  the  contract 

[Ed.  Note. — For  other  cases,  see  Judgment,  Cent  Dig.  Si  168-170 ;  Dea 
Dig.  {  101.*] 

6.  Mastbb  and  Skbvakt  (|  81*) — Cokpensatxon — ^Actions  foe  Acoountino. 

In  an  action  on  a  contract  where  defendant  allowed  Judgment  requir- 
ing It  to  account  to  go  against  it  by  default  it  could  not  be  heard  to  claim 
that  plaintiff  was  not  entitled  to  an  accounting,  which  it  by  the  contract 
expressly  sttpulated  to  give  him. 

[Ed.  Nota — ^For  other  cases,  see  Master  and  Servant  Dec.  Dig.  J  81.*] 

T.  Masteb  and  SmvANT  ({  70*)— CONSTRtroTioir  of  Contbaot — Oomfbnsatior. 

Where  plaintiff  made  a  report  stating  the  commissions  on  work  let  to 
parties  named  in  the  schedule,  or  parties  whose  names  he  was  entitled  to 
have  added  thereto,  and  procured  defendant's  acceptance  thereof,  it  was 
not  necessary,  to  entitle  him  to  commissions,  that  he  should  have  nego- 
tiated the  contracts;  and  where  he  negotiated  contracts  he  was  entitled 
to  ccmmisstons,  without  procuring  the  signing  of  a  slip. 

[Ed.  Notej — For  other  cases,  see  Master  and  Servant  Cent  Dig.  IS  82- 
86;   Dec.  Dig.  I  70.*] 

*Far  other  ca«e«  see  game  topic  &  i  nttiibbb  In  Dec.  &  Am.  Digs.  1807  to  date,  *  Rep'r  Index** 
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8.  Master  and  Servant  (§  70*) — Construction  of  Contbaot — Compensation. 

Where,  after  plaintiff  procured  defendant  to  accept  conditionally  a  slip 
claiming  commissions,  he  procured  defendant  to  sign  another  slip  for  the 
same  work  without  limitation,  without  disclosing  to  defendant  his  pur- 
pose to  remove  the  limitation,  defendant  could  not  be  regarded  as  having 
made  the  acceptance  without  limitation. 

[Ed.  Note. — For  other  cases,  see  Master  and  Servant,  Oent.  Dig.  }$  82- 
86 ;   Dec.  Dig.  §  70.*] 

9.  Master  and  Servant  (J  70*) — Constbitction  of  Contract — Compensation. 

Plaintiff  was  not  entitled  to  commissions,  where  defendant  let  work 
through  a  contractor  whose  name  was  not  on  the  schedule,  though  the 
work  was  for  an  owner  employing  an  architect  named  In  the  schedule; 
neither  the  architect  nor  the  owner  having  any  part  in  letting  the  work. 

[Ed.  Note. — For  other  cases,  see  Master  and  Servant,  Cent  Dig.  S|  82- 
86;   Dec.  Dig.  §  70.*] 

10.  Master  and  Seevakt  (S  70*) — Constbuohon  of  Contbaot — Cohpkhsa- 

TION. 

Plaintiff  was  not  entitled  to  have  added  to  the  schedule  the  names  of 
architects  or  contractors  through  whom  he  had  procured  business  prior 
to  the  execution  of  the  contract,  but  whose  names  were  not  on  the  sched- 
ule. 

[Ed.  Note. — For  other  cases,  see  Master  and  Servant,  Cent.  Dig.  §§  82- 
86;   Dec.  Dig.  $  70.*] 

Appeal  from  Judgment  on  Report  of  Referee. 

Action  by  Lloyd  Stevens  against  the  Van  Wagoner-Linn  Construc- 
tion Company.  From  a  final  judgment  for  plaintiff,  entered  upon  the 
confirmation  of  the  report  of  a  referee  appointed  to  take  and  state  the 
account  of  defendant,  pursuant  to  an  interlocutory  judgment,  defend- 
ant appeals.  Reversed,  and  new  trial  ordered,  unless  plaintiff  stipulates 
to  reduce  the  recovery. 

Argued  before  INGRAHAM,  P.  J.,  and  LAUGHLIN,  SCOTT, 
DOWLING,  and  HOTCHKISS,  JJ. 

Wilbur  F.  Earp  and  Franz  Neilson,  both  of  New  York  City,  for  ap- 
pellant. 
George  E.  Blackwell,  of  New  York  City,  for  respondent 

LAUGHLIN,  J.  The  defendant  manufactured,  sold,  and  installed 
electrical  equipment  and  supplies;  and  the  plaintiff  was  engaged,  on 
a  commission  basis,  in  soliciting,  for  such  manufacturers,  contracts 
for  the  sale  and  installation  of  electrical  apparatus  and  appliances. 

[1]  This  is  an  action  on  a  contract  in  writing,  made  on  the  17th 
day  of  Julyi  1907,  by  which  the  defendant  employed  the  plaintiff  to 
solicit  business  for  it,  and  it  agreed  to  pay  him  "not  less  than  2  nor 
more  than  5  per  cent,  of  the  money  received"  by  defendant  "for  the 
business  procured  by  him,"  with  certain  exceptions  not  material  to  the 
questions  presented  for  decision.  He  had  had  business  relations  with 
the  defendant,  and  the  firm  of  which  it  was  the  successor,  for  many 
years  prior  to  that  time.  The  contract  was  prepared  by  the  parties  with- 
out the  aid  of  legal  advice,  and  in  some  respects  is  quite  indefinite ;  but 
in  the  light  of  their  prior  business  relations  it  may  be  understood  and 
given  effect.  A  schedule,  mariced  "S,"  was  annexed  to  the  contract, 
and  it  contained  names  of  construction  contractors,  architects,  and  en- 

•For  other  cases  see  same  topic  A  i  mruBBB  In  Dec.  A  Am.  Digs.  1907  to  flate,  ft  Rep'r  Indexea 
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gineers  from  whom  the  plaintiif  had  procured  business  for  the  defend- 
ant or  others,  so  that  they  were  regarded  as  his  customers ;  and  the  con- 
tract provides  that,  on  account  of  his  relations  with  them,  he  was  to 
receive  commissions  upon  any  work  done  by  the  defendant  for  them  or 
their  principals,  and  that  solicitation  of  work  from  them  "shall  ex- 
clusively belong  to  him,  provided  slip  is  signed  for  each  job  by  the 
company."  It  was  further  provided  that  the  commissions  claimed  by 
plaintiff  within  the  limits  prescribed  should  be  specified  in  "a  writ- 
ten notification  at  the  time  of  the  report." 

It  is  evident,  from  the  course  of  business  between  the  parties,  and 
from  their  practical  construction  of  the  contract,  that  they  contem- 
plated that  whenever  the  plaintiff  obtained  the  consent  of  architects, 
engineers,  or  others  having  charge  of  the  letting  of  work,  to  receive 
bids  or  proposals  from  the  defendant,  he  should  turn  in  a  memorandum 
in  writing,  specifying  the  location  of  the  work  and  the  name  of  the 
owner,  or  contractor,  or  architect,  or  engineer,  or  other  person  who 
was  to  receive  proposals,  and  the  percentage  to  be  paid  to  him,  which 
the  contract  provided  should  "be  determined"  by  him  in  such  written 
notification.  It  is  manifest,  therefore,  that  while  the  defendant  agreed 
that  the  plaintiff  should  have  commissions  on  all  work  done  for  or 
through  the  parties  named  in  Schedule  S,  it  was  conteniplated  that,  by 
the  presentation,  acceptance,  and  signing  of  such  slip  notification  in  ad- 
vance, the  defendant  would  know  that  the  plaintiff  was  to  claim  com- 
missions, and  could  be  guided  thereby  in  making  its  bid  or  proposal ; 
and  if  that  was  not  done  the  defendant  was  to  be  at  liberty  to  present 
bids  or  proposals  even  to. undisclosed  principals  of  those  named  in 
Schedule  S-  free  from  any  claim  by  the  plaintiff  under  his  contract 
with  it.  The  contract  further  provided  with  respect  to  commissions  to 
the  plaintiff  as  follows: 

"He  shall  also  be  entitled  to  commission  in  cases  wbere  be  obtains  permis- 
sion to  bid  or  estimate  from  parties  not  mentioned  in  schedule,  and  a  report 
of  obtaining  permission  followed  by  a  request  to  estimate  make  him  so  enti- 
tled, provided  slip  Is  ijlgned  for  each  Job  by  the  company.  After  such  report, 
all  further  communications  from  such  parties  shall  be  turned  over  to  him  for 
attention,  and  the  names  of  such  parties  shall  be  placed  on  Schedule  S  with 
like  effect  as  if  they  had  been  there  before.  As  heretofore,  the  written  ac- 
ceptance of  the  company  of  reports  made  by  said  Stevens  shall  be  final  that 
he  is  entitled  to  commission  in  that  case." 

It  was  further  expressly  provided  in  the  contract  that  "upon  demand 
the  company  will  account  to  said  Stevens  for  all  business  transacted 
and  referred  to  in  this  agreement."  And  it  was  also  provided  that  the 
commissions  should  be  payable,  one-third  upon  the  making  of  each 
contract,  one-third  upon  the  receipt  of  the  first  payment,  and  one-third 
upon  final  payment,  and  that  the  first  two  payments*  should  be  based 
on  the  estimate  and  price,  and  that  if  such  estimate  should  be  less  the 
actual  amount  received,  including  extra  work,  the  percentage  on  the 
excess  should  be  paid  with  the  final  payment.  With  respect  to  the  pe- 
riod the  contract  was  to  run,  it  was  provided  that  it  should  continue 
in  force  until  after  written  notice  by  either  party  to  the  other. 

[2]  The  plaintiff  alleges  that  he  solicited  and  procured  business  for 
the  defendant  pursuant  to  the  contract  from  the  17th  day  of  July.  1907, 
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to  the  17th  day  of  November,  1911,  and  "has  performed  all  the  con- 
ditions and  covenants  of  said  agreement  on  his  part  to  be  performed," 
and  that  the  defendant  transacted  the  business  and  received  moneys 
therefor,  upon  which  he  is  entitled,  "pursuant  to  the  provisions  of  the 
said  agreement,"  to  commissions,  and  that  it  has,  after  demand  duly 
made,  refused  and  neglected  to  account  to  him  therefor.  The  judg- 
ment demanded  is  that  defendant  account,  pursuant  to  the  provisions  of 
the  contract,  for  the  business  procured  by  the  plaintiff,  and  for  moneys 
received  by  it  from  such  business,  and  that  it  be  adjudged  and  decreed 
that  the  defendant  pay  to  the  plaintiff  such  sum  as  may  be  due  under 
and  by  virtue  of  the  contract. 

There  was  no  appearance  by  the  defendant  in  the  action  until  after 
the  entry  of  the  interlocutory  judgment,  when  it  appeared  by  counsel 
on  the  accounting  before  the  referee.  On  the  motion  for  the  confirma- 
tion of  the  report  of  the  referee,  counsel  for  defendant  moved  to  vacate 
the  interlocutory  judgment  and  all  proceedings  taken  thereunder,  on 
the  ground  that  the  complaint  fails  to  show  facts  entitling  the  plaintiff 
to  an  accounting,  or  sufficient  to  constitute  a  cause  of  action,  and  upon 
the  further  ground  that  the  interlocutory  judgment  is  irregular  and 
of  no  legal  effect,  in  that  it  grants  plaintiff  relief  not  demanded  in  the 
complaint.  The  motion  was  denied,  and  the  making  of  the  motion  is 
recited  in  the  final  judgment.  The  defendant  regarded  the  final  judg- 
ment as  overruling  its  motionto  vacate  the  interlocutory  judgment,  and 
states  in  its  notice  of  appeal  that  it  appeals  therefrom. 

It  is  argued  on  the  appeal  in  behalf  of  the  defendant  that  the  inter- 
locutory and  final  judgments  are  void,  for  the  reason  that  the  plain- 
tiff failed  to  show  a  cause  of  action  for  an  accounting,  or  any  cause 
of  action,  and  on  the  ground  that  the  interlocutory  judgtnent,  which 
was  entered  by  default,  contravenes  the  provisions  of  section  1207  of 
the  Code  of  Civil  Procedure,  in  that  it  is  more  favorable  than  was 
prayed  for  in  the  complaint.  The  last  contention  is  made  on  the  as- 
sumption that  the  interlocutory  judgment  does  not  limit  the  accounting 
to  the  demand  in  the  complaint  or  confine  it  to  the  contract.  It  re- 
quires an  accounting  for  all  moneys  received  by  the  defendant  on  busi- 
ness transacted  by  it  "and  referred  to  in  the  agreement  of  July  17, 
1907,"  between  that  date  and  November  17,  1911,  "with  persons  whose 
business  was  solicited"  by  the  plaintiff,  or  was  transacted  with  any  of 
the  parties  named  in  Schedule  S,  or  their  principals,  or  with  parties 
not  named  in  Schedule  S  "in  cases  where  plaintiff  obtained  permission 
to  bid  or  estimate  upon  work,  which  estimate  was  made,"  without  lim- 
iting the  accounting  by  the  provisions  of  the  contract  with  respect  to 
the  written  reports  or  slips,  and  the  acceptance  thereof,  or  limiting  it 
to  the  business  procured  by  the  plaintiff.  I  am  of  opinion,  however,  • 
that  the  interlocutory  judgment  is  to  be  construed  in  connection  with 
the  complaint  and  contract,  and  that,  as  so  construed,  it  required  an  ac- 
counting pursuant  to  the  provisions  of  the  contract,  and  therefore  does 
not  entitle  the  plaintiff  to  recover  in  disregard  of  any  express  provi- 
sions of  the  contract. 

[3]  Under  the  complaint,  however,  the  plaintiff  is  limited  to  a  recov- 
ery on  the  basis  of  performance  of  and  compliance  with  all  the  provi- 
sions and  conditions  of  the  contract   for  he  alleges   performance. 
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Where,  therefore,-  the  sipfning  of  a  sHp  was  required  of  the  defendant 
by  the  contract,  the  plaintiff  cannot  recover  without  showing  that  he 
•  procured  one  to  be  signed.  Doubtless  he  would  have  a  right  to  recover, 
if  he  were  entitled  to  have  a  slip  signed  and  the  defendant  unreason- 
ably refused  to  sign  it,  or  if  the  defendant  waived  the  signing  thereof ; 
but  it  would  be  necessary  for  him  both  to  all^e  and  prove  those  facts. 
Weeks  v.  O'Brien,  141  N.  Y.  199, 36  N.  E.  185 ;  Granger  Co.  v.  B.  & 
K.  Iron  Works,  204  N.  Y.  218,  97  N.  E.  523;  Smith  v.  Wetmore,  167 
N.  Y.  234,  60  N.  E.  419. 

[4-81  It  is  also  quite  clear  that  the  complaint  states  a  cause  of  ac- 
tion. It  shows  that  some  commissions  have  been  earned  by  the  plain- 
tiff, and  that  the  defendant  has  failed  to  account.  The  defendant  is 
therefore  gtiilty  of  a  breach  of  the  contract,  which  entitles  the  plaintiff 
in  any  event  to  nominal  damages.  Moreover,  if  it  be  regarded  as  an 
action  at  law,  a  recovery  of  the  commissions  to  which  the  plaintiff  is 
entitled  will  not  contravene  the  provisions  of  said  section  1207  of  the 
Code  of  Civil  Procedure,  for  the  judgment  demanded  is  for  the  amount 
due  the  plaintiff,  to  be  ascertained  in  accordance  with'  the  provisions 
of  said  contract.  It  is  also  quite  clear  that  the  defendant,  having  seen 
fit  to  allow  judgmrat  to  go  by  default,  cannot  be  heard  to  claim  that  the 
plaintiff  is  not  entitled  to  an  accounting,  which  it  by  the  contract  ex- 
pressly stipulated  to  gi^-c  him.  The  court  has  merely  decreed  what  the 
defendant  contracted  to  give.  It  is  a  peculiar  contract.  The  plaintiff 
is  not  suing  for  commissions  in  the  ordinary  sense.  With  the  excep- 
tion of  the  provision  with  respect  to  part  pa3rment,  he  is  entitled  to  re- 
cover only  after  the  defendant  has  been  paid  tinder  each  contract  upon 
which  he  is  entitled  to  commissions ;  and  the  contract  is  capable  of  the 
construction  that  the  plaintiff  was  to  have  part  of  the  money  received 
by  the  defendant,  and  not  an  amount  equal  thereto.  That  would  ex- 
plain the  provision  by  which  defendant  agreed  to  account  to  the  plain- 
tiff. There  is  no  merit,  therefore,  in  any  of  these  preliminary  conten- 
tions made  by  the  appellant. 

The  real  question  presented  by  the  appeal  is  whether  the  recovery 
was  warranted  by  the  evidence.  We  have  not  been  materially  aided  by 
the  briefs  in  deciding  the  questions  already  discussed,  and  with  re- 
spect to  the  facts  the  briefs  fail  to  point  out  by  folio  references,  as  re- 
quired, the  evidence  in  support  of  the  respective  contentions.  The  ref- 
eree found  that  the  plaintiff  was  entitled  to  commissions,  aggregating 
$1^64.35,  on  the  amounts  received  by  the  defendant  under  31  contracts. 
It  may  well  be  that,  by  the  omission  to  incorporate  in  the  interlocutory 
judgment,  the  provisions  of  the  contract  witiii  respect  to  the  reports  in 
writing  or  slyjs  and  acceptances,  the  referee  was  misled,  for  it  appears 
that  in  some  instances  he  has  allowed  commissions  in  disregard  of  those 
provisions  of  the  contract. 

The  defendant  filed  an  account  with  the  referee,  to  which  the  plain- 
tiff interposed  objections.  The  account  filed  showed  that  the  plaintiff 
was  entitled  to  commissions  on  10  items,  but  that  he  had  been  paid  in 
full  therefor,  with  the  exception  of  $1.92,  bting  a  balance  of  commis- 
sions due  on  one  of  them.  The  referee  sustained  the  account  as  to 
commissions  with  respect  to  the  items  specified  therein,  with  the  ex- 
ception that,  in  addition  to  the  conceded  balance  of  $1.92,  he  found 
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that  a  payment  of  $85  on  another  item,  claimed  to  have  been  in  full, 
was  not  in  full,  and  that  the  plaintiff  was  entitled  to  further  commis- 
sions thereon,  which  aggregate  $72.74.    The  referee  also  allowed  the  • 
plaintiff  commissions  on  30  other  contracts  or  jobs,  none  of  which 
were  shown  in  the  account  filed  by  the  defendant. 

On  the  contract  designated  No.  79,  the  referee  allowed  commissions 
which  aggregate  $72.42.  That  was  for  work  on  the  Comedy  Theater. 
Neither  the  name  of  the  architect,  nor  of  the  contractor,  appeared  in 
Schedule  S ;  nor  were  the  conditions  shown  to  exist  which  would  e»- 
title  their  names  to  be  deemed  added  thereto  under  the  contract ;  and 
the  plaintiff  did  not  procure  or  solicit  the  work,  or  make  a  report  in 
writing,  or  hand  in  a  slip,  or  procure  the  acceptance  of  a  slip,  with 
respect  thereto. 

[7-9]  The  plaintiff  was  also  allowed  commissions  on  contracts  Nos. 
58,  70,  71,  72,  83,  89,  92,  96,  97,  100,  101,  102,  106,  110,  112,  116, 
120,  125,  126,  127,  128,  129,  and  131,  aggregating,  as  I  figure  it,  $791.- 
30.  He  failed  to  show  that  he  procured  these  contracts;  and  with 
respect  to  most  of  them  the  evidence  afiSrmatively  shows  that  he 
failed  to  procure  a  slip  to  be  signed  by  the  defendant,  and  with  re- 
spect to  the  others  he  failed  to  show  by  satisfactory  evidence  that  he 
procured  a  slip  to  be  signed.  If  the  work  was  let  by  any  of  the  parties 
named  in  Schedule  S,  or  by  their  principals,  or  by  any  of  the  parties 
whose  names  the  plaintiff  would  be  entitled,  under  the  provisions  of 
the  contract,  to  have  added  to  Schedule  S,  it  was  necessary  for  the 
plaintiff  to  show  that  he  made  a  report,  stating  the  commissions 
claimed,  and  procured  the  acceptance  thereof  by  the  defendant,  which, 
in  effect,  is  what  was  intended  by  the  slip  mentioned  in  the  contract ; 
but  in  such  instances  it  was  not  incumbent  upon  him  to  show  that  he 
negotiated  the  contracts.  He  was,  however,  entitled  to  commissions, 
without  procuring  the  signing  of  a  slip,  upon  moneys  received  pur- 
suant to  contracts  negotiated  by  him,  at  the  rates  specified  in  the  re- 
port made  by  him  on  procuring  them. 

He  was  also  allowed  commissions  aggregating  $258.92  on  contract 
No.  114.  With  respect  to  that  contract  he  showed  that  he  procured 
two  sUps  to  be  signed  by  defendant  on  the  31st  of  October  1907,  to 
the  same  effect,  excepting  that  they  bore  different  dates;  but  they 
specified  only  the  name  of  the  owner  for  whom  the  work  was  to  be 
done.  He  procured  two  other  slips  to  be  signed  for  this  work,  under 
date  of  "April,"  1909.  One  of  these  was  signed  by  the  defendant, 
"Accepted,  for  owner  only;"  but  the  evidence  does  not  clearly  show 
which  was  signed  last,  and,  if  the  one  without  limitation  was  signed 
last,  the  plaintiff's  testimony  shows  that  he  failed  to  disclose  to  the 
defendant  his  purpose  in  procuring  it  to  be  signed,  which  was  to 
remove  the  limitation,  "Accepted,  for  owner  only,"  and  therefore  it 
cannot  be  said  that  the  defendant  intended  to  sign  the  slips  without  lim- 
itation. Moreover,  the  plaintiff's  claim  for  commissions  on  this  work 
is  based  upon  the  fact  that  the  name  of  the  architect  was  on  Schedule  S. 
The  theory  on  which  the  defendant  accepted  the  slip  for  owner  only 
was  that  it  expected  that  the  work  would  be  let  by  a  firm  of  contrac- 
tors with  whom  it  had  relations,  and  from  whom  it  could  obtain  an 
invitation  to  submit  a  proposal,  and  it  only  intended  to  obligate  itself 
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to  plaintiff  in  the  event  tiiat  the  proposals  were  invited  by  the  owner 
or  the  architect  whose  name  was  on  Schedule  S.  I  am  of  oj^nion 
that  the  claim  of  the  defendant  with  respect  to  the  construction  of  the 
contract  in  this  regard  was  well  founded,  and  that  it  would  not  be 
liable  for  commissions  if  the  work  was  let  through  the  contractor, 
whose  name  was  not  on,  or  entitled  to  be  on,  Schedule  S,  even  though 
for  an  owner  employing  an  architect  named  in  Schedule  S,  where 
neither  the  architect  nor  the  owner  took  part  in  letting  the  work. 

The  evidence  satisfactorily  shows  that  the  plaintiff  was  entitled  to 
the  other  commissions  recovered,  either  on  the  ground  that  the  work 
was  done  through  one  of  the  parties  named  on  Schedule  S,  or  whose 
name  the  plaintiff  was  entitled  to  have  deemed  added  thereto,  or  his 
principal,  and  that  he  procured  slips  to  be  accepted  by  the  defendant 
therefor,  or  on  the  ground  that  he  was  instrumental  in  procuring  the 
particular  contract. 

[10]  If  there  shall  be  a  new  trial,  a  question  may  arise,  as  it  did 
arise  before  the  referee,  with  respect  to  whether  the  plaintiff  is  enti- 
tled to  have  the  name  of  an  architect  or  contractor,  through  whom 
he  had  procured  business  for  the  defendant,  or  permission  to  estimate 
for  the  defendant,  prior  to  the  execution  of  the  contract  in  suit,  but 
whose  name  is  not  on  Schedule  S,  deemed  added  thereto.  Manifestly 
there  is  no  merit  in  that  contention,  f6r  when  the  contract  was  made 
the  parties,  by  Schedule  S,  named  and  defined  those  who  were  to  be 
regarded  as  plaintiff's  customers,  and  he  is  limited  and  confined  by 
that  schedule  with  respect  to  then  existing  or  past  customers. 

If,  therefore,  the  plaintiff  sees  fit  to  stipulate  to  reduce  his  recovery 
by  the  items  we  found  he  has  not  shown  a  right  to  recover,  and  inter- 
est thereon,  the  judgment  will  be  modified  accordingly,  and  affirmed, 
without  costs;  but  otherwise  it  should  be  reversed,  and  a  new  trial 
granted  before  another  referee,  to  be  named  in  the  order,  with  costs 
to  the  appellant  to  abide  the  event.    All  concur. 


(164  App.  Div.  826) 

In  re  8QUTHWORTH  et  aL 

(Supreme  Court,  Appellate  DIvIsIoti,  Second  Department.    December  11, 1014.) 

1.  POWEBS   (§  38») — ^BXKOUnON — SUPKBVIBION  BY  COUBTS. 

Where  the  power  of  dlTidlng  the  residuary  estate  among  named  chari- 
ties rested  In  Oie  executors  in  their  discretion  by  the  will  has  been  hon- 
estly exercised,  the  court  will  very  rarely  Interfere  therewith,  even  though 
It  does  not  agree  with  the  wisdom  of  the  apportionment. 

[£d.  Note. — ^For  other  cases,  see  Powers,  Cent  Dig.  §i  137-149,  166; 
Dec.  Dig.  {  36.*) 

2.  POWEBS    (J  36*)— BXHOWTION — BAD  FAITH. 

The  mere  fact  that  the  appointors  under  a  testamentary  power  have 
gained  an  Incidental  benefit  from  their  appointment  does  not  show  bad 
faith,  In  the  absence  of  a  showing  that  they  would  not  have  made  the 
same  appointment  If  It  were  not  for  the  benefit 

[Ed.  Note.— For  other  cases,  see  Powers,  Cent  Dig.  §{  137-149,  165; 
Dec.  Dig,  i  36.*] 

*7or  other  casw  see  wune  topic  A  {  numbbb  in  Deo.  &  Am.  Digs.  1S07  to  dote,  *  Rep'r  Indexes 
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8.  Powers  (8  86*) — E^xecution — Validity  of  AppoiNnacNT. 

Where  a  testator,  whose  estate  was  valued  at  $159,000,  left  about  $20,- 
000  to  his  widow,  and  the  greater  part  of  the  balance  to  be  divided  among 
certain  charities  as  the  executors  might  deem  best,  giving  them  also  the 
right  to  increase  the  allowance  to  the  widow,  and  aft^  the  testator's 
death  the  widow  became  insane,  so  that  she  required  a  greater  income 
for  her  support  than  before,  it  was  not  an  abuse  of  the  power  of  ap- 
pointment for  the  executors  to  give  her  absolutely  an  additional  $79,000, 
although  her  wants  conld  have  been  Bufflciently  provided  for  by  giving  her 
merely  a  life  estate. 

[Ed.  Note. — For  other  cases,  see  Foweis,  Gent  Dig.  H  137-149,  166: 
Dec.  Dig.  I  36.*] 

4.  PowEBs  (g  36*) — ExBOUTioH — Bad  Faith. 

The  fact  that  one  of  the  executors  was  the  committee  of  the  incom-' 
potent  widow,  and  that  both  were  executors  under  her  will,  so  that  their 
compensation  would  be  Increased  by  the  increase  of  her  estate,  does  no€ 
show  bad  faith  on  their  part,  since  the  compensation  of  the  committee 
and  the  executors  is  Intended  to  be  for  value  received,  and  not  as  a 
mere  gratuity,  and  is  subject  to  control  by  the  courts. 

[Ed.  Note. — For  other  cases,  see  Powers,  Cent.  Dig.  U  137-149,  165; 
Dec.  Dig.  {  36.*] 

Appeal  from  Surrogate's  Court,  Kings  Giunty. 

Application  by  Frederick  A.  Southworth  and  another,  as  executors 
of  William  Ludden,  deceased,  for  final  settlement.  From  a  decree 
settling  the  executors'  accounts;  the  Brooklyn  Yotmg  Men's  Christian 
Association  and  others  appeal.    Affirmed. 

Argued  before  JENKS,  P.  J.,  and  BURR,  THOMAS,  RICH,  and 
PUTNAM,  JJ. 

Edward  P.  Lyon,  of  New  York  City,  for  appellant  Brooklyn  Young 
Men's  Christian  Ass'n. 

William  G.  Cooke,  of  New  York  City  (Howard  O.  Wood,  of  New 
York  City,  on  the  brief),  for  appellants  Young  Women's  Christian 
Ass'n  of  Brooklyn  and  Brooklyn  Bureau  of  Charities. 

Alfred  G.  Reeves,  of  New  York  City,  for  respondent  executors. 

Thomas  H.  Troy,  of  Brooklyn,  special  guardian. 

JENKS,  P.  J.  This  appeal  is  from  a  decree  of  the  surrogate  of 
Kings  county  that  settles  an  account  of  executors.  The  executors,  as. 
appointors,  were  to  divide  the  residuary  estate,  "not  equally,  but  ac- 
cording to  their  discretion  and  judgment  as  to  the  respective  needs"  of 
certain  charities  and  certain  of  the  legatees.  And  again  the  testator 
wrote: 

"It  Is  my  will  that  the  amount  to  each  be  fixed  by  my  executors  as  before 
said,  and  they  may  also  abate  one  or  more  from  the  above  list" 

The  objectors  and  appellants  are  two  of  the  charities  named  by  the 
testator,  and  the  recipient  of  moneys,  respectively,  under  the  execution 
of  the  power.  There  is  no  question  raised  as  to  the  legality  of  the 
exercise  of  the  power,  but  challenge  is  made  to  the  exercise  of  the  dis- 
cretion as  unfair  and  unreasonable,  and  there  is  also  a  charge  of  bad 
faith  made  by  one  of  the  said  objectors. 

[1,  2]  Very  rarely,  if  ever,  does  the  court  interfere  with  the  honest 
exercise  of  their  discretion  by  appointors.    The  court  mil  .not  upset 

•For  oihtr  caiM  ■••  Mune  topic  A  {  mruBBB  in  Deo.  ft  Am.  Digs.  Ittr  to  date,  ft  Kep'r  Indexee 
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nor  disturb  what  they  have  done,  because  it  concludes  that  they  did  not 
execute  their  power  as  wisely  or  as  well  as  could  be.  The  court  may 
be  convinced  that  within  the  general  scheme  of  benefaction  a  different 
method  of  distribution  or  different  proportions  of  distribution  would 
have  met  as  well  the  need  or  deserts  of  one,  and  accordingly  could  have 
met  better  the  need  or  deserts  of  another,  and  yet  the  court  cannot 
therefore  undo  what  has  been  done.  It  can  look  into  what  has  been 
done  to  ascertain  whether,  in  the  execution  of  the  power,  the  appointors 
were  guilty  of  bad  faith,  or  intentionally  did  not  exercise  their  best 
judgment,  but  aeted  from  improper  or  ulterior  motives.  For  in  that 
case  the  appointors  fell  short  of  the  confidence  of  the  testator,  and 
the  court  will  right  the  betrayal.  That  the  appointors  have  gained  a 
benefit  merely  incidental  is  not  enough  to  cause  the  court  to  act.  The 
court  should  De  convinced  that,  but  for  the  benefit  gained,  the  appointors 
would  not  have  done  as  they  did.  The  authorities  for  these  proposi- 
tions follow:  Markey  v.  Langley,  92  U.  S.154,  23  L.  Ed.  701,  citing 
Olcott  V.  Bynum,  17  Wall.  63,  21  L.  Ed.  570;  Banning  v.  Gunn,  4 
Dem.  Sur.  337,  341 ;  McLean  v.  McLean,  62  N.  Y.  627;  Roosevelt  v. 
Roosevelt,  64  N.  Y.  651,  affirming,  substantially  on  opinion  below,  s.  c, 
6  Hun,  43 ;  Pomeroy's  Equity  {3d  Ed.)  §§  960, 1002 ;  Chaplain  on  Ex- 
press Trusts  and  Powers,  469,  470;  Sugden  on  Powers,  vol  2,  p.  129; 
10  L.  R.  Eq.  Cas.  9.    See,  too,  Parwell  on  Powers,  330. 

[3]  Although  the  testator  expressed  the  thought  that  he  had  made 
proper  specific  provision  for  his  widow,  yet  he  contemplated  that  fur- 
ther provision  might  be  necessary,  for  he  not  only  nominated  her  in 
his  will  as  one  of  the  possible  appointees,  but  he  expressly  wrote,  in 
the  letter  referred  to  in  his  will,  that  if  necessary  she  should  be  "well 
provided  for  from  my  residual  estate."  The  inventory  of  the  estate  was 
in  round  numbers  $159,000.  The  realty,  consisting  of  the  homestead, 
was  valued  at  $10,000.  The  appointors  increased  some  of  the  annu- 
ities of  the  legatees,  applied  $15,000  to  some  of  the  various  charities 
in  different  amounts,  and  transferred  the  balance  of  the  residuary 
estate,  in  round  numbers  $79,000,  to  the  widow  absolutely.  Thus,  in 
addition  to  the  homestead,  the  widow  has  in  all  about  $100,000  (exclu- 
sive of  her  own  estate  of  about  $10,000),  instead  of  the  homestead  and 
$20,000,  as  specifically  provided  in  the  earlier  part  of  the  will.  But 
since  the  death  of  the  testator  the  widow,  now  82  years  old,  has  been 
adjudged  an  incompetent.  The  proof  shows,  and  the  surrogate  has 
found,  that,  exclusive  of  clothing,  amusements,  traveling  expenses,  and 
a  probable  expense  of  an  additional  nurse  at  $30  a  week,  the  keep  of 
this  aged  lady  requires  $5,000  a  year.  There  is  no  proof  to  indicate 
that  the  testator  foresaw  or  apprehended  that  his  widow  would  become 
insane,  and  hence  his  forecast  of  her  probable  need  did  not  so  con- 
template her. 

There  is  no  fault-  found  with  the  said  sum  required  for  her  mainte- 
nance, but  the  criticism  is  that  it  was  unnecessary  to  make  over  to 
her  absolutely  the  balance  of  the  residuary  estate.  I  agree  with  the 
learned  surrogate  that  there  is  force  in  this  criticism.  But  as  he  found 
that  this  payment  was  a  proper  and  reasonable  exercise  of  discretion, 
made  in  good  faith  and  in  accord  with  the  direction  and  wishes  of  the 
testator,  he  did  not  disturb  the  appointment.    I  think  that  there  is  not 
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proof  sufficient  in  the  scheme  itself  to  warrant  a  conclusion  of  bad 
faith  against  these  appointors.  There  is  no  proof  of  the  needs  of  the 
charities,  which  are  praiseworthy  and  well  established,  in  comparison 
with  those  of  the  widow. 

[4]  But  it  is  contended  that  there  were  benefits  secured  to  the  ap- 
pointors which  afford  sufficient  evidence  to  upset  this  disposition  of 
the  residuary  estate.  One  of  these  appointors  is  the  committee  of  the 
estate  of  the  incompetent.  It  is  argued  that,  as  this  action  of  the  ap- 
pointors increases  mat  estate,  the  committee  will  receive  more  com- 
pensation. But  we  must  assume  that  the  court  appointed  the  proper 
committee  in  consideration  of  all  the  circumstances.  He  must  have 
given  security,  he  is  controlled  by  the  court,  and  his  compensation  is 
determined  by  it.  Sections  2337,  2338,  2339,  Code  of  Civil  Procedure. 
It  appears  that  the  widow,  while  competent,  made  a  will,  that  these 
executors  are  executors  under  that  will,  and  that  all  this  was  known  to 
them  before  they  acted  in  appointment.  It  is  argued  that,  the  larger 
the  estate  of  the  widow,  the  larger  will  be  the  commissions,  and  that 
her  estate,  thus  increased,  will  afford  full  commissions  to  them  both. 
But  it  jnust  be  remembered  that  the  allowances,  both  to  committee  and 
to  executors,  rest  upon  the  theory  of  compensation ;  that  they  are  not 
gratuities. 

We  must  not  overlook  the  fact  that  this  committee  and  these  ex- 
ecutors were  well  known  to  the  testator  and  apparently  had  his  en- 
tire confidence,  as  is  shown  by  his  will  and  his  writings.  One  was  his 
attorney  at  law,  who  had  charge  of  his  investments,  and  who  is  to  be 
continued,  and  the  other  was  an  inmate  of  his  home,  and  his  secretary, 
who  had  charge  of  his  affairs,  and  who  is  to  be  continued  also.  It  was 
not  at  all  strange  that  one  should  have  been  selected  as  the  commit- 
tee by  the  court,  or  that  both  should  be  chosen  as  executors  by  the  tes- 
tator and  by  the  widow  also. 

I  think  that  the  circumstances  are  not  sufficient  to  disturb  the  decree, 
which  is  affirmed,  but  without  costs  of  this  appeal.    All  concur. 


(164  App.  Dlv.  846) 

McADIJFFH  V.  NEW  YORE  OBNT.  &  H.  E.  R.  CO. 
(Supreme  Court,  Appellate  Division,  Second  Department    December  11,  1914.) 

1.  Commerce  (§  27*) — Interstate  Commkbcb — ^What  Constitutes. 

Plaintiff,  the  conductor  of  a  freight  train,  the  second  day  before  he 
was  Injnred,  took  hla  train  from  the  New  Jersey  terminal  Into  New  York, 
and  the  next  day  was  employed  in  carrying  freight  between  two  New 
York  points.  The  next  day  he  was  Injured  in  a  collision  while  returning 
with  only  a  caboose  to  the  New  Jersey  terminal.  After  his  return  he 
would  have  been  entitled  to  eight  hours'  lay-off,  and  there  was  no  show- 
ing that  on  again  reporting  for  duty  he  would  have  been  employed  in  in- 
terstate transportation.  Held,  that  he  was  not  engaged  in  interstate  com- 
merce when  injured. 

[Ed.  Note. — For  other  cases,  see  Commeroe,  Cent  Dig.  i  25;  Dec.  Dig. 
f  27.»1 

2.  Commerce  ({  27*) — Intebstate  Couueboe — Those  Enoaoed  ih  It. 

The  conductor  of  a  freight  train,  returning  from  New  Yorit  to  the 
New  Jersey  terminal  of  his  road.  Is  not  engaged  In  interstate  commerce 

•For  other  caaes  see  same  topic  A  S  numbsb  In  Dec.  A  Am.  Digs.  1907  to  date,  &  Rep'r  Indexes 
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by  reason  of  the  fact  that  hU  locomotive  was  hauling  a  dead  engine  be- 
longing to  his  employer  between  tUe  two  states. 

[Kd.  Note.— For  other  cases,  see  Commerce,  Cent  Dig.  }  25 ;  Dec.  Dig. 
{  27.»] 

3,  Masteb  and   Skbvant  (8  265*) — Injueies  to   Seevant — Actions — Inteb- 

statb  comubrck — bubden  ov  proof. 

An  employ*  of  a  railroad  company,  seeking  to  recover  under  the  fed- 
eral Employers*  Liability  Act  (Act  April  22,  1908,  c.  149,  35  Stat  65  [U. 
a  Comp.  St  1913,  a  8657-8665]),  has  the  burden  of  proving  that  he  was 
engaged  In  Interstate  commerce ;  for,  the  states  having  general  authority 
over  persons  and  property  within  their  boundaries.  Congress'  action  is 
circnmscrlbed. 

[Ed.  Note. — For  other  cases,  see  Master  and  Servant  Gent  Dig.  {f  877- 
908,  955 ;   Dea  Dig.  §  285.»] 

4.  Trial  (§  261*) — Inbtbuctions — Application  to  Issues. 

In  an  action  by  an  injured  employ^  of  a  railroad  company,  the  verdict 
cannot  be  sustained,  where  the  question  of  bis  contributory  negligence  was 
submitted  under  the  terms  of  the  federal  Employers'  Liability  Act  which 
was  not  applicable  because  the  employe  was  not  engaged  in  interstate 
commerce. 

[Kd.  Note.— For  other  caseS,  see  Trial,  Cent  Dig.  H  587-595 ;  Dec.  Dig. 
I  251.*] 

Stapleton  and  Rich,  JJ.,  dissenting. 

Appeal  from  Trial  Term,  Orange  County. 

Action  by  Timothy  McAuliffe  against  the  New  York  Central  & 
Hudson  River  Railroad  Company.  From  a  judgment  for  plaintiff, 
and  an  order  denying  a  new  trial  defendant  appeals.  Reversed  and 
remanded. 

Argued  before  JENKS,  P.  T.,  and  THOMAS.  RICH,  STAPLE- 
TON,  and  PUTNAM,  JJ. 

Albert  E.  Dacy,  of  New  York  City,  for  appellant 
R.  H.  Bamett,  of  Newburgh,  for  respondent. 

THOMAS,  J.  The  primary  question  is  whether  the  defendant,  a 
common  carrier,  "while  engaging  in  commerce  between  any  of  th** 
several  states,"  injured  the  plaintiff  while  "employed  by  such  carrier 
in  such  commerce,"  within  the  meaning  of  the  act  of  Congress  of 
April  22,  1908  (35  Stat.  65,  c.  149),  commonly  called  the  "Federal  Em- 
ployers' Liability  Act."  The  plaintiff,  conductor  of  freight  trains,  pro- 
ceeding south  with  a  locomotive  tender  and  caboose,  stopped  at  Corn- 
wall for  orders,  and  while  crossing  the  north-bound  track  to  register 
his  arrival,  was  struck  by  the  locomotive  hauling  train  No.  3,  bound 
for  Chicago,  111.,  and  so  concededly  engaged  in  interstate  commerce. 
The  plaintiff's  train  was  running  unscheduled  from  Ravena,  N.  Y.,  to 
Weehawken,  N.  J.,  receiving  orders  from  time  to  time  between  such 
terminals. 

[1,  2]  In  my  judgment,  the  plaintiff  at  the  time  of  the  accident  was 
not  engaged  in  interstate  commerce.  The  defendant's  railroad  extend- 
ed from  Weehawkenj  N.  J.,  to  Buffalo,  N.  Y.  The  tracks  were  de- 
voted to  interstate  and  intrastate  traffic.  The  tracks  could  not  be  intra- 
state one  day  and  interstate  another  day.    If  they  needed  mending,  all 

*For  ether  cases  see  s&me  topic  A  t  wmbbb  In  Dee.  A  Am.  Digs.  UOT  to  data,  ft  Rep'r  Indexes 
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acts  therefor  related  to  a  plant  permanently  appropriated  to  the  two 
kinds  of  traffic.  It  was  not  so  with  equipment.  It  could  be  employed 
for  interstate  or  intrastate  traffic,  or  both,  as  occasion  required.  For 
instance,  on  the  second  day  before  the  accident  it  ran  from  Weehaw- 
ken,  N.  J.,  to  Ravena,  N.  Y.,  near  Albany,  I  will  assume  that  the  pur- 
pose was  for  the  two  varieties  of  transportation.  The  day  before  the 
accident  it  was  used  for  a  round  trip  from  Ravena  to  Kingston  and 
return.  That  operation  was  all  intrastate,  and  the  freight  was  not  in- 
terstate, so  far  as  I  discover.  So  in  no  proper  sense  was  it  returning 
from  a  trip  devoted  to  intrastate  and  interstate  transportation,  or  alone 
to  interstate  carriage.  Nothing  was  returning  but  the  locomotive, 
tender,  and  caboose — ^the  appliance  for  motive  power  and  shelter  for 
the  crew.  It  was  going  to  Weehawken.  For  eight  hours  thereafter 
the  plaintiff  would  be  off  duty,  as  is  ccmtended.  Then  he  m^ht  re- 
turn to  his  locomotive  and  caboose.  What  goods  it  would  take,  and 
for  what  destination,  does  not  appear,  even  if  it  was  then  known.  It 
might  take  no  goods  for  delivery  in  the  state  of  New  York  until  it 
reached  that  state.  Then  the  goods  taken  might  be  for  destinations  in 
New  York.  The  dispatcher  said  that  it  was  returning  to  Weehawken 
for  another  load.  That  was  a  statement  based  on  the  obvious  fact 
that  Weehawken  was  the  southerly  terminal.  But  when  would  the 
new  freight  be  loaded  ?  For  what  state  or  states  would  the  load  be  des- 
tined? That  was  not  presumably  within  the  knowledge  of  a  train 
dispatcher.  There  were  orders  that  the  train  should,  at  West  Haver- 
straw,  N.  Y.,  pick  up  a  light  or  dead  engine  for  Granton,  N.  J.,  which 
I  understand  to  be  at  the  southern  terminal.  The  order  was  not  car- 
ried out  after  the  accident.  But  the  train  was  not  doing  the  work 
when  the  accident  happened. 

Nor,  in  my  judgment,  would  it  be  interstate  commerce  in  any  sense 
to  haul  a  dead  engine,  which,  I  understand,  belonged  to  the  carrier, 
from  one  place  on  its  railroad  to  another  point  in  another  state,  especi- 
ally when  disconnected  with  the  transportation  of  interstate  freight. 
Suppose  the  order  had  been  to  carry  some  railroad  tools  from  Haver- 
straw  to  Weehawken.  That  would  not  be  interstate  commerce.  The 
railroad  company  would  hardly  be  in  traffic  with  itself  by  transporting 
its  property  to  or  from  different  points  on  its  road,  or  a  division  of  it. 
In  North  Carolina  R.  R.  Co,  v.  Zachary,  232  U.  S.  248,  259,  34  Sup. 
Ct.  305,  309,  58  L.  Ed.  591,  Ann.  Cas.  1914C,  159,  it  was  said  that: 

"The  hauling  of  empty  cars  from  one  state  to  another  Is,  In  our  opinion. 
Interstate  commerce  within  the  meaning  of  the  act" 

The  defendant  says  that  this  utterance  was  dictum.  However,  I 
accept  it  as  authority ;  but  it  does  not  apply  to  the  present  case.  The 
locomotive  and  caboose  and  crew  were  not  hauling  empty  cars  from 
one  state  to  another,  nor  were  they  returning  from  a  trip  after  haul- 
ing empty  or  loaded  cars  between  states,  because  after  the  outward 
trip  was  ended  they  were  diverted  to  intrastate  operation,  and  after 
such  intervention  were  going  back  without  transporting  any  objects  of 
commerce  from  one  state  to  another.  They  were  carrying  instrumen- 
talities which  had  been  and  probably  would  be  used  in  the  ffature  for 
interstate  and  intrastate  transportation  combined,  or  only  for  intra- 
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state  purposes,  or  perchance  for  interstate  commerce  only.  I  cannot 
find  that  it  has  been  decided  that  such  act  constitutes  interstate  com- 
merce, but  it  has  been  in  principle  decided  that  it  does  not.  In  Illi- 
nois Central  R.  R.  Co.  v.  Behrens,  233  U.  S.  473,  476,  34  Sup.  Ct.  646, 
647,  58  L.  Ed.  1051,  Ann.  Cas.  1914C,  163,  Mr.  Justice  Van  Devan- 
ter  stated  the  facts  as  follows : 

"Tbe  facts  shown  in  tbe  certificate  are  these;  The  Intestate  was  in  the 
serrice  of  the  railroad  company  as  a  member  of  a  crew  attached  to  a  switch 
engine  operated  exclusively  within  the  city  of  New  Orleans.  He  was  the  fire- 
man, and  came  to  his  death,  while  at  his  post  of  duty,  through  a  head-on  col- 
lision. The  general  work  of  the  crew  consisted  in  moving  cars  from  one  point 
to  another  within  the  city  over  the  company's  tracks  and  other  connecting 
tracks.  Sometimes  the  cars  were  loaded,  at  other  times  empty,  and  at  still 
other  times  some  were  loaded  and  others  empty.  When  loaded,  the  freight  in 
thetn  was  at  timet  destined  from  within  to  without  the  state  or  vice  versa, 
at  other  times  was  moving  (mty  hettoeen  points  witMn  the  state,  and  at  still 
other  times  was  of  both  elaases.  When  the  cars  were  empty  the  purpose  was 
usually  to  take  them  where  they  were  to  be  loaded,  or  away  from  where  they 
had  been  unloaded.  And  oftentimes,  following  the  movement  of  cars,  loaded 
or  empty,  to  a  given  point,  other  cars  were  gathered  up  and  taken  or  started 
elsewhere.  In  short,  the  creio  handled  interstate  and  intrastate  traffic  indit- 
criminntely,  frequently  moving  both  at  once,  and  at  times  turning  directly 
from  one  to  the  other.  At  the  time  of  the  collision  the  crew  was  moving 
several  cars  loaded  with  freight  which  was  wholly  intrastate,  and  upon  com- 
pleting that  movement  was  to  have  gathered  up  and  taken  to  other  points  sev- 
eral other  cars  as  a  step  or  link  in  their  transportation  to  various  destina- 
tions within  and  without  the  state.  The  question  of  law  upon  which  the  Cir- 
colt  Court  of  Appeals  desires  instruction  is  whether,  upon  these  facts,  it  can 
be  said  that  the  intestate  at  the  time  of  his  fatal  injury  was  employed  in  In- 
terstate commerce  within  the  meaning  of  the  Employers'  Liability  Act" 

After  considering  the  power  of  Congress,  the  opinion  continued : 

"Passing  from  the  question  of  power  to  that  of  its  exercise,  we  find  that 
the  controlling  provision  in  the  act  of  April  22,  1908,  reads  as  follows:  'That 
every  common  carrier  by  railroad  while  engaging  in  commerce  between  any 
of  the  several  states  *  •  •  shall  be  liable  in  damages  to  any  person  suf- 
fering injurr  wtiile  he  is  employed  by  such  carrier  in  such  commerce,  or,  in 
case  of  the  death  of  such  employ^,  to  his  or  her  personal  representative, 
•  *  •  for  such  injury  or  death  resulting  in  whole  or  in  part  from  the  neg- 
ligence of  any  of  the  officers,  agents,  or  employes  of  such  carrier,  or  by  reason 
of  any  defect  or  insufficiency,  due  to  its  negligence,  in  its  cars,  engines,  appU- 
amces,  machinery,  track,  roadbed,  works,  boats,  wharves,  or  other  equipment.' 
Giving  to  the  words  "suffering  injury  while  he  is  employed  by  such  carrier  in 
such  commerce'  their  natural  meaning,  as  we  think  must  be  done,  it  Is  clear 
that  Congress  intended  to  confine  its  action  to  injuries  occurring  when  the 
partlcnlar  service  In  which  the  employ^  is  engaged  is  a  part  of  interstate  com- 
merce. The  act  was  so  construed  in  Pedersen  v.  Delaware,  Lairkawuuna  & 
Western  Railroad  Co.,  229  U.  S.  146,  150,  152  [33  Sup.  Ct  648,  649,  650,  57  t,. 
Ed.  1125,  Ann.  Cas.  1914C,  153].  It  was  there  said:  'There  can  be  no  doubt 
that  a  right  of  recovery  *  •  •  is  suffered  while  the  carrier  is  engaged 
in  Interstate  commerce  and  while  the  employe  is  employed  by  the  carrier  in 
such  commerce.'  Again:  'The  true  test  always  is:  Is  the  work  in  question  a 
part  of  the  Interstate  commerce  in  which  the  carrier  is  engaged?'  And  a  like 
view  is  shown  in  other  cases  (citing  cases).  Here,  at  the  time  of  the  fatal  In- 
Jury,  the  intestate  was  engaged  in  moving  several  cars,  all  loaded  with  intra- 
state freight  from  one  part  of  the  city  to  another.  That  was  not  a  serrice  in 
Interstate  commerce,  and  so  the  Injury  and  resulting  death  were  not  within 
the  statute.  That  he  was  expected,  upon  the  completion  of  that  task,  to  en- 
gage in  another  which  would  have  been  a  part  of  interstate  commerce,  is  <m- 
muterial  under  the  statnte,  for  by  its  terms  the  true  test  is  the  nature  of  the 
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work  being  done  at  the  time  ot  tbe  injury.    Tbe  question  is  accordingly  an- 
swered in  tbe  negative." 

The  language  is  explicit;  it  isolates  completely  the  service  at  the 
time  of  the  injury,  and  ascertains  whether  then  and  there  the  plaintiff 
was  employed  in  interstate  commerce;  it  ignores  past  service;  it  puts 
from  view  further  service,  and  asks  what  was  the  nature  of  the  car- 
rier service  at  the  period  of  accident.  What  was  done  in  that  case 
is  not  what  was  done  in  this  instance ;  but  the  rule  for  testing  the  ap- 
plication of  the  statute  is  made  very  clear. 

[3]  The  state  of  New  York  created  the  defendant  for  the  public 
purpose  to  which  its  property  within  this  state  is  devoted.  Taking 
presumably  from  the  southern  terminal  of  the  railway  persons  and 
property  in  some  large  degree  received  over  waters  falling  under  the 
municipal  law  of  New  York,  it  carries  them  for  a  short  distance 
through  the  state  of  New  Jersey,  and  thence  along  its  line,  even,  it 
may  be,  to  the  western  border  of  the  state  of  New  York.  The  prop- 
erty within  the  latter  state  is  protected  by  and  is  subject  to  its  domin- 
ion. It  becomes  related  to  the  federal  government  only  by  contacts 
with  interstate  commerce.  This  may  be  when  and  while  its  property 
proximately  touches  such  commerce.  Thus  its  railway  tracks,  contin- 
ued from  state  to  state,  appropriated  to  both  varieties  of  traffic,  can- 
not be  shifted  momentarily  from  one  use  to  the  other,  for  the  reason 
that  segregation  to  varying  purposes  is  practically  impossible.  But  the 
equipment  is  ambulatory  in  the  matter  of  location,  and  subject  to  vicis- 
situdes in  regard  to  things  carried  and  their  destinations.  As  proper- 
ty it  pertains  to  the  domicile  of  its  owner,  and  is  amenable  to  the  poli- 
cy of  the  state  whose  public  agent  its  owner  is.  Therefore  in  the  prog- 
ress of  national  unification  Congress  may  stretch  its  hand  no  farther 
than  the  federal  Constitution  permits.  All  else  falls  under  the  sway 
of  the  state.  So,  then,  when  the  question  arises  whether  the  federal 
act  applies,  the  burden  is  upon  the  person  asserting  it  to  show  that 
the  facts  at  the  time  of  the  happening  abated  the  original  and  primary 
sovereignty  of  the  state,  and  permitted  the  exceptional  and  limited 
power  of  the  federal  government  to  attach.  In  this  action  the  plain- 
tiff has  failed  to  make  such  proof. 

[4]  Inasmuch  as  the  learned  trial  justice  left  the  question  of  con- 
tributory negligence  of  the  plaintiff  to  the  jury,  at  least  in  part,  under 
the  terms  of  the  federal  statute,  the  verdict  cannot  be  sustained  upon 
our  holding  that  this  was  not  within  the  federal  act  of  1908. 

The  judgment  and  order  should  be  reversed,  and  a  new  trial  grant- 
ed ;  costs  to  abide  the  event. 

JENKS,  P.  J.,  and  PUTNAM,  J.,  concur.  STAPLETON,  J.,  votes 
to  affirm,  being  of  opinion  that  the  evidence  that  the  regular  run  of  the 
plaintiff  was  between  Weehawken,  in  the  state  of  New  Jersey,  and  Ra- 
vena,  in  the  state  of  New  York,  and  that  at  the  time  of  the  casualty 
the  plaintiff's  train,  consisting  of  an  engine,  tender,  and  caboose,  and 
carrying  a  full  crew,  was  moving  from  Ravena  to  Weehawken,  to 
return  with  freight,  warrants  the  inference  that  at  the  time  of  the  cas- 
ualty  the   defendant  was   employed   in   commerce   between    states 
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RICH,  J.,  concurs  with  STAPLETON,  J.,  and  is  also  of  opinion 
that  the  case  was  properly  submitted  to  the  jury  by  the  learned  trial 
justice,  and  that  the  finding  that  plaintiff  was  free  from  negligence 
contributing  to  his  injury  is  sustained  by  the  evidence. 


In  re  WRIGHT'S  ESTATE.  ■  (No.  6256.) 
(Supreme  Court,  Appellate  Division,  First  Department.     December  11,  1914.) 

1.  Taxation  (8  861*) — Tbanstkb  Tax — Repeal  of  Statutes— "Intangible 

Pbopebty." 

Tax  Law  (Gonsol.  Laws,  c.  60)  {  220,  imposed  a  tax  upon  the  transfer 
of  property  by  will  or  Intestate  law,  where  the  property  was  wlthiu  the 
state  and  the  decedent  was  a  nonresident  at  bis  death.  Section  222  pro- 
vided, that  such  tax  should  be  due  at  the  time  of  the  transfer,  except 
that  where  the  transfer  was  upon  any  contingency,  by  reason  of  which 
the  ftiir  market  value  could  not  be  ascertained  at  the  time  of  the  trans- 
fer, the  tax  should  become  due  when  the  persons  beneficially  entitled 
thereto  should  come  Into  actual  possession  or  enjoyment  thereof.  By 
Laws  1911,  c.  732,  section  220  was  amended  so  as  to  limit  the  tax  on 
property  of  a  nonresident  to  tangible  property,  and  "intangible  prop- 
'  erty"  was  defined  to  Include  stocks  and  bonds.  A  nonresident  testator, 
who  died  prior  to  the  time  the  amending  act  took  effect,  bequeathed  in 
trnst  to  his  exeaitors  his  Interest  in  certain  stocks  and  bonds  of  domes- 
tic corporations,  which  had  been  bequeathed  to  testator  lli  the  event  that 
his  brother  should  die  without  issue.  The  original  appraisement  of  tes- 
tator's estate  for  the  transfer  tax  did  not  include  his  interest  in  those 
stocks  and  bonds,  but  that  was  left  to  be  determined  after  the  death  ef 
the  brother.  The  brother  died  after  the  death  of  testator,  and  after  the 
amending  act  became  effective,  and  the  state  sought  to  collect  the  trans- 
fer tax  on  that  property  from  the  legatees.  Beld  that,  the  repeal  of  the 
provision  for  the  taxation  of  intangible  property  of  nonresidents  having 
become  effective  before  the  tax  became  due  and  payable,  that  tax  could 
not  thereafter  be  collected. 

[Ed.  Note.— For  other  cases,  see  Taxation,  Cent.  Dig.  g  1676 ;  Dec.  Dig. 
{  861.* 

For  other  definitions,  see  Words  and  Phrases,  First  and  Second  Serie-s, 
Intangible  Property.] 

2.  Taxation    (§   862*) — ^Tbanbteb   Tax — ^Repeal — ^Amendikq    Act. 

Where  the  amending  act  (Laws  1911,  c.  732)  stated  that  it  amended 
Tax  Law,  §  220,  so  as  to  read  as  thereinafter  stated.  It  thereby  clearly 
repealed  all  provisions  in  the  section  inconsistent  with  It  as  re-enacted. 

[Ed.  Note.— For  other  cases,  see  Taxation,  Cent  Dig.  g  1677 ;  Dec.  Dig. 
i  862.*] 

3.  Taxation  (J  862*) — Tbansfeb  Taxes — Repxal  of  Statute — Genebax  Sav- 

ing Clattse. 

General  Construction  Law  (Consol.  Laws,  c.  22)  S  93,  providing  that 
the  repeal  of  a  statute  or  part  thereof  shall  not  affect  or  impair  any  act 
done,  offense  committed,  or  right  accruing,  accrued,  or  acquired  prior  to 
the  time  the  repeal  takes  effect,  does  not  authorize  the  collection  of  the 
transfer  tax  Imposed  by  Tax  Law,  §  220,  upon  Intangible  property  of  a 
nonresident  testator,  which,  under  section  222,  was  not  due  and  payable 
until  after  the  provision. for  such  tax  had  been  repealed  by  Laws  1911, 
&  732. 

[Ed.  Note. — For  other  cases,  see  Taxation,  Cent  Dig.  §  1677 ;  Dea  Dig. 
{  8«2.»] 

Hotchkiss  and  Laughlin,  JJ.,  dissenting. 

•For  other  cast*  u«  laa*  toylc  A  i  ncioieb  In  Dec.  &  Am.  Digs.  1S07  to  date,  *  Rep'r  Indez«» 
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Appeal  from  Surrogate's  Court,  New  York  G^unty. 

Proceedings  for  the  collection  of  the  transfer  tax  upon  the  estate 
of  Charles  F.  Wright,  deceased.  From  an  order  of  the  surr<^ate, 
dismissing  an  appeal  from  the  appraisers  and  fixing  the  amount  of  the 
tax,  the  executors  appeal.    Reversed,  and  proceeding  dismissed. 

Argued  before  INGRAHAM,  P.  J.,  and  LAUGHUN,  SCOTT, 
DOWLING,  and  HOTCHKISS,  JJ. 

Edward  P.  Lyon,  of  New  York  City,  for  appellants. 
Ellwood  M.  Rabenold,  of  New  York  City,  for  respondent 

INGRAHAM,  P.  J.  Charles  F.  Wright,  a  resident  of  the  com- 
monwealth of  Massachusetts,  died  on  the  27th  day  of  December,  1909, 
leaving  a  last  will  and  testament,  which  was  duly  admitted  to  probate 
in  the  commonwealth  of  Massachusetts  and  letters  testamentary  is- 
sued thereon.  At  the  time  of  the  death  of  the  testator  there  was  in 
existence  a  certain  trust,  which  had  been  created  by  the  will  of  the  tes- 
tator's mother,  Mary  E.  Wright.  By  that  will  one-half  of  her  estate 
was  given  to  her  trustees,  in  trust  to  pay  the  income  to  William  J. 
Wright  during  his  natural  life  and  upon  his  decease  to  his  children, 
but  in  default  of  children  his  executors  were  directed  to  pay  over  the 
entire  trust  estate  to  her  son  Charles  F.  Wright,  the  testator  in  this 
proceeding.  The  securities  in  which  this  trust  were  invested  con- 
sisted of  1,630  shares  of  the  American  Telephone  &  Telegraph  Com- 
pany, 39  shares  of  the  General  Electric  Company,  and  $10,(XX)  in  bonds 
of  the  American  Telephone  &  Telegraph  Company ;  these  corporations 
being  organized  under  the  laws  of  the  state  of  New  York.  By  the 
seventh  clause  of  the  testator's  will  he  disposed  of  this  property,  to 
which  he  would  be  entitled  upon  the  death  of  his  brother  William  J. 
Wright  without  issue,  to  his  executors  in  trust  to  pay  the  income 
thereof  semiannually  to  Georgianna  B.  Wright,  who  was  the  wife  of 
his  brother  William  J.  Wright,  if  she  survived  him  during  her  natural 
life,  and  upon  her  decease  directed  that  the  entire  principsd  sum  should 
form  a  part  of  the  rest  and  residue  of  his  estate  and  be  disposed  of 
as  provided  for  in  the  thirteenth  clause  of  his  will.  WilHam  J.  Wright, 
who  was  a  brother  of  the  testator  and  entitled  to  a  life  estate  in 
this  property,  survived  the  testator  and  died  on  December  17,  1912, 
without  issue.  On  December  17,  1912,  and  after  the  death  of  William 
J.  Wright,  the  trustees  under  the  will  of  Mary  E.  Wright  had  filed  a 
final  accounting  in  the  probate  court  of  the  cotmty  of  Suffolk  in  the 
commonwealth  of  Massathusetts,  and  in  accordance  with  the  decree  of 
that  court  delivered  the  securities  of  which  the  trust  fund  consisted  to 
the  trustees  under  the  will  of  the  testator  in  this  proceeding,  to  be 
held  in  trust  for  the  use  of  Georgianna  B.  Wright  during  her  natural 
life,  and  in  accordance  with  the  will  on  her  death  the  property  to  go 
to  his  daughter  if  she  survived  him. 

It  appeared  that  there  was  an  appraisal  to  ascertain  the  amount  of 
the  tax  payable  to  this  state  after  the  testator's  death.  Neither  the 
report  of  the  appraisers  nor  the  order  entered  thereon  is  part  of  this 
record.  The  only  reference  to  that  appraisement  is  contained  in  a 
supplemental  affidavit  of  the  executors,  who  state  that  all  stocks  in 
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corporations  of  New  York  and  all  other  property  in  any  way  com- 
prising a  part  of  the  estate  of  Charles  F.  Wright,  the  testator,  at  the 
time  of  his  decease,  was  duly  considered  by  the  state  comptroller  of 
New  York,  who  assessed  an  inheritance  tax  thereon,  which  was  paid 
to  said  state  comptroller  by  the  deponents,  as  executors  of  the  will  of 
Charles  F.  Wright,  on  or  before  June  20,  1911 ;  but  it  does  not  ap- 
pear in  this  record  whether  or  not  a  tax  was  paid  on  the  transfer  of 
this  residuary  interest  that  the  testator  had  under  the  will  of  his  mother. 
The  petition  of  the  comptroller,  however,  states  that  said  property  or 
some  part  thereof  is  subject  to  the  act  in  relation  to  taxable  transfers 
of  property,  and  that  no  payment  of  such  tax  has  been  made  and  no 
proceedings  have  been  brought  to  fix  and  determine  the  same  by  the 
representatives  of  the  said  decedent  On  this  petition  and  answering 
affidavit  of  the  executors  the  appraiser  appointed  by  the  surrogate 
fixed  the  value  of  the  securities  as  of  the  27th  day  of  December,  1909, 
the  date  of  the  death  of  Charles  F.  Wright.  On  appeal  to  the  sur- 
rogate the  order  iixing  that  tax  was  reversed,  and  the  proceedings  re- 
mitted to  the  appraiser  for  reappraisement  as  of  the  date  of  Decem- 
ber 17,  1912,  the  date  of  the  death  of  William  J,  Wright,  who  had  a 
life  interest  in  the  property,  and  not  of  the  date  of  the  death  of  Charles 
F.  Wright  on  the  27th  day  of  December,  1909,  the  testator  under 
whose  will  the  title  passed.  At  that  date,  however,  the  statute  impos- 
ing the  tax  had  been  repealed  as  hereinafter  stated.  On  that  reap- 
praisement the  appraiser  fixed  the  value  of  the  property  as  of  the  date 
of  the  death  of  William  J.  Wright,  the  life  tenant,  and  upon  that 
appraisement  the  order  was  entered  fixing  the  tax,  and  it  was  from 
that  order  that  the  appeal  was  taken. 

The  situation  of  this  trust  fund,  therefore,  at  the  time  of  the  death 
of  the  testator,  was  that  the  trustees  under  the  will  of  Mary  E.  Wright 
held  certain  property  during  the  life  of  her  son  William  J.  Wright, 
who  was  then  alive,  with  a  remainder  over  to  the  children  of  William 
J.  Wright,  if  any,  and  if  he  left  no  children  then  to  pay  the  said  trust 
fund  to  the  testator,  Charles  F.  Wright.  William  J.  Wright  having  no 
children  at  that  time,  Charles  F.  Wright  had  a  contingent  remainder 
in  the  trust  property.  Charles  F.  Wright  by  his  will  disposed  of  this 
property  by  the  seventh  clause  of  his  will,  giving  the  property  to  trus- 
tees, the  income  to  be  paid  to  Georgianna  B.  Wright,  the  wife  of  Wil- 
liam J.  Wright,  and  after  her  death  to  Anna  B.  W.  Moore. 

[1]  I  agree  with  the  comptroller's  contention  that  what  was  taxable 
was  the  transfer  of  the  property  by  the  will  of  Charles  F.  Wright  at 
the  date  of  his  death  on  December  27,  1909 ;  but  his  right  to  dispose 
of  this  property  was  contingent  upon  William  J.  Wright  dying  with- 
out issue.  Charles  F.  Wright  disposed  of  his  contingent  interest  in 
the  trust  property,  and  it  undoubtedly  passed  under  bis  will.  By  sec- 
tion 220  of  the  Tax  Law  (chapter  62  of  the  Laws  of  1909),  in  forces 
at  the  death  of  the  testator,  a  tax  was  imposed  upon  the  transfer  of 
any  property  to  persons  or  corporations  not  exempt  by  law  from  tax- 
ation: 

"2.  When  the  transfer  Is  by  will  or  Intestate  law,  of  property  within  the 
state,  and  the  decedent  was  a  nonresident  of  the  state  at  the  time  of  his 
death." 
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And  by  subdivision  7  the  tax  was  at  the  rate  of  5  per  centum  upon 
the  clear  market  value  of  such  property,  except  as  otherwise  provided 
in  section  221,  which  does  not  affect  this  question.  Section  222,  how- 
ever, provided  that  all  taxes  imposed  by  this  article  shall  be  due  and 
payable  at  the  time  of  the  transfer,  except  as  herein  otherwise  pro- 
vided. Taxes  upon  the  transfer  of  any  estate,  property,  or  interest 
therein  limited,  conditioned,  dependent,  or  determinable  upon  the 
happening  of  any  contingency  or  future  event  by  reason  of  which 
the  fair  market  value  thereof  cannot  be  ascertained  at  the  time  of  the 
transfer  as  herein  provided,  shall  accrue  and  become  due  and  payable 
when  the  persons  or  corporations  beneficially  entitled  thereto  shall 
come  into  actual  possession  or  enjoyment  thereof.  By  these  provisions 
of  the  statute  a  tax  was  imposed,  but  it  did  not  accrue  and  become  due 
and  payable  until  after  these  sections  were  repealed.  The  Tax  Law, 
however,  was  amended  by  chapter  706  of  the  Laws  of  1910,  passed 
after  the  death  of  the  testator,  but  before  the  death  of  William  J. 
Wright,  and  sections  of  the  Tax  Law  were  thereby  "amended  to  read 
respectively  as  follows."  By  this  act  both  sections  220  and  221  were 
amended  in  important  particulars.  These  sections  were  further  amend- 
ed by  chapter  732  of  the  Laws  of  1911.  That  chapter  amends  sec- 
tion 220  by  providing  that,  instead  of  imposing  a  tax  at  the  rate  of 
5  per  centum  upon  the  clear  market  value  of  such  property,  "(7)  the 
tax  imposed  hereby  shall  be  upon  the  clear  market  value  of  such  prop- 
erty at  the  rates  hereinafter  prescribed."  Section  221  was  also  amend- 
ed by  providing  for  certain  exceptions  and  limitations  to  religious  or 
charitable  corporations,  and  the  Tax  Law  was  further  amended  by 
adding  to  it  a  section,  known  as  section  221a,  imposing  the  rate  of 
tax.  This  provided  for  a  tax  of  a  devise  or  a  bequest  to  children, 
depending  upon  the  amount  of  the  devise  or  bequest,  and  also  upon  the 
transfer  of  the  property  to  any  persons  or  corporations  other  than 
those  enumerated  in  paragraph  1  of  the  section.  Section  243  of  the 
Tax  Law  was  also  amended.  It  was  there  provided  that  the  words 
"estate  and  property,"  as  used  in  the  article,  should  be  taken  to  mean 
the  property  or  interest  therein  passing  or  transferred  to  individuals 
or  corporations,  legatees,  heirs,  next  of  kin,  grantees,  donees,  or  ven- 
dees, and  not  as  the  property  or  interest  therein  of  the  decedent,  gran- 
tor, donor,  or  vendor ;  that  the  words  "intangible  property"  shall  be 
taken  to  mean  incorporeal  property,  including  money  deposited  in 
banks,  shares  of  stock,  bonds,  notes,  credits,  evidences  of  an  interest 
in  property,  and  evidences  of  debt.  "The  word  'transfer,'  as  used  in 
this  article,  shall  be  taken  to  include  the  passing  of  property  or  any 
interest  therein  in  the  possession  and  enjoyment,  present  or  future, 
by  inheritance,  descent,  devise,  bequest,  grant,  deed,  bargain,  sale  or 
gift,  in  the  manner  herein  prescribed."  But,  by  subdivision  4,  section 
220,  of  the  Tax  Law,  as  amended  by  chapter  732  of  the  Laws  of  1911, 
the  tax  upon  property  of  a  nonresident  was  expressly  limited  to  a 
transfer  by  will  or  intestate  law  of  tangible  property  within  tlie  state 
when  the  decedent  was  a  nonresident  of  the  state  at  the  time  of  his 
death.    And  subdivision  4  of  that  section  as  thus  amended  imposed  the 
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tax  on  the  transfer  of  intangible  property  or  tai^ible  property  within 
the  state  made  by  a  resident,  or  tangibk  property  within  the  state  made 
by  a  nonresident  by  deed,  etc. 

Thus  by  the  act  as  amended  by  chapter  732  of  the  Laws  of  1911 
there  was  no  tax  imposed  upon  this  property,  as  it  was,  under  the 
definition  as  prescribed  by  section  243  of  the  act  as  amended,  intangi- 
ble property.  And  this  section  as  thus  amended  was  in  force  at  the 
time  of  the  death  of  William  J.  Wright,  and  at  the  time  of  the  transfer 
of  this  trust  fund,  which  was  held  under  the  will  of  Mary  E.  Wright. 
It  seems  that  up  to  the  death  of  William  J.  Wright  there  was  no 
transfer  of  the  property  in  these  shares  of  stock,  because  up  to  that 
time  all  that  Charles  F.  Wright  had  was  a  right  to  the  stock  if  his 
brother  William  J.  Wright  died  without  issue.  Section  222  of  the 
act,  which  remained  in  force,  provided  that  the  tax  upon  the  transfer 
of  any  estate,  property,  or  interest  therein  limited,  conditioned,  de- 
pendent, or  determinable  upon  the  happening  of  any  contingency  or 
future  event  shall  accrue  and  become  due  and  payable  when  the  per- 
son "or  corporation  beneficially  entitled  thereto  shall  come  into  actual 
possession  or  enjoyment  thereof.  Thus,  with  the  statute  in  force  at 
the  time  of  the  death  of  Charles  F.  Wright,  a  tax  of  5  per  centum  was 
imposed,  which,  however,  did  not  accrue  and  become  due  and  payable 
until  the  death  of  his  brother  without  issue.  But  before  the  death 
of  his  brother  occurred  this  section  appraising  this  tax  of  5  per  centum 
had  been  entirely  repealed,  and  there  was  in  force  when  the  bene- 
ficiaries became  actually  entitled  to  the  property  no  statute  which  im- 
posed a  tax:  Thus  the  tax  did  not  accrue  and  become  due  and  pay- 
able until  the  statute  imposing  the  tax  had  been  repealed. 

[2]  Considerable  stress  is  laid  in  the  respondent's  brief  upon  the 
original  order  of  the  surrogate  taxing  the  estate  of  the  decedent,  and 
it  is  cited  in  respondent's  brief;  but  I  cannot  find  that  that  order  is 
in  the  record,  nor  does  it  appear  from  the  record  that  whatever  in- 
terest the  testator  had  in  this  property  was  not  taxed  at  that  time. 
The  fundamental  question  is,  as  before  stated :  Where  a  tax"  is  im- 
posed, but  does  not  accrue  and  become  due  and  payable,  can  it  be  en- 
forced after  the  statute  imposing  it  has  been  repealed?  There  can 
be  no  question  but  what,  when  a  law  amends  a  former  statute  "so 
as  to  read  as  follows,"  it  operates  as  a  repeal  by  implication  of  incon- 
sistent provisions  in  the  former  law  and  provisions  therein  omitted  in 
the  latter.  In  re  Prime,  136  N.  Y.  347,  32  N.  E.  1091,  18  L.  R.  A. 
713.  See  Lewis'  Sutherland,  Stat.  Cons.  §§  282,  285,  346.  In  Mason 
V.  Sargent,  104  U.  S.  689,  26  L.  Ed.  894,  the  question  of  the  effect 
of  a  repeal  of  a  statute  imposing  a  tax  was  before  the  Supreme  Court 
of  the  United  States.  A  testator  d3ring  in  1867  left  his  property 
to  his  wife  for  life,  with  remainder  to  the  plaintiff.  The  wife  died 
in  1872,  and  in  1873  the  internal  revenue  collector  assessed  the  tax. 
The  law,  however,  was  repealed  in  1870,  and  in  that  repealing  act 
there  was  a  saving  clause  which  provided : 

"All  acts  and  part  of  acts  relating  to  tbe  taxes  berein  repealed,  and  all  tbe 
provisions  of  said  acts,  shall  continue  in  full  force  for  levying  and  collectingr 
all  taxes  properly  assessed  or  liable  to  be  assessed  or  accruing,  under  the 
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proYlBlons  of  former  acta,  or  drawback  tbe  right  to  which  has  alread7  ao- 
cmed,  or  which  may  hereafter  accrue  under  said  acte" 

— ^with  a  further  provision  that : 

"Ifhis  act  shall  not  be  construed  to  affect  any  act  done,  right  accrued,  or 
penalty  Incurred  under  former  acts,  but  every  such  right  is  hereby  saved." 

The  court  below  held  that  the  tax  was  properly  exacted  and  col- 
lected, on  the  ground  that  it  accrued  to  the  United  States  before  Octo- 
ber 1,  1870,  when  the  repealing  act  took  effect  and  was  thus  within 
the  saving  clause.  The  Supreme  Court  of  the  United  States,  however, 
held  otherwise,  saying: 

"The  contention  of  the  plaintiffs  in  error,  on  the  other  hand,  is  that,  un- 
til the  legacy  Itself  became  payable,  the  tax  upon  it  did  not  become  a  claim 
In  favor  of  the  government;  and  as  the  legacy  was  vested  In  the  widow 
during  her  life,  and  the  payment  of  it  was  postponed  until  her  death,  which 
occurred  June  17,  1872,  after  the  repealing  act  had  taken  effect,  no  right 
that  could  be  saved  by  the  exceptions  had  at  that  time  accrued.  It  is  our 
opinion  tliat  the  tax  was  illegally  demanded  and  collected." 

See,  also,  Clapp  v.  Mason,  94  U.  S.  589,  24  L.  Ed.  212. 

[3]  There  was  no  saving  clause  in  the  amendatory  statute  of  191 1^ 
and  it  seems  to  me  clear  that  without  such  a  saving  clause  the  right  to 
either  impose  or  collect  this  tax  was  destroyed  by  the  repeal  of  the 
statute  imposing  the  tax.  Section  93  of  the  General  Construction  Law 
(chapter  27  of  the  Laws  of  1909)  provides: 

"The  repeal  of  a  statute  or  part  thereof  shall  not  affect  or  Impair  any  act 
done,  offense  committed,  or  right  accruing,  accrued  or  acquired,  or  liability, 
penalty,  forfeiture  or  punishment  incurred,  prior  to  the  time  such  repeal 
takes  effect,  but  the  same  may  be  enjoyed,  asserted,  enforced,  prosecuted  or 
inflicted  as  fully  and  to  the  same  extent  as  if  such  repeal  had  not  been  ef- 
fected." 

But  I  do  not  think  that  this  provision  affects  this  question.  What 
is  here  preserved  is  a  right  accruing,  accrued,  or  acquired,  or  liabil- 
ity, penalty,  forfeiture,  or  punishment  incurred,  prior  to  the  repeal. 
It  seems  to  me  in  this  case  that  by  the  express  provision  of  section 
222  of  the  Tax  Law  the  tax  could  not  then  be  ascertained,  and  it  there- 
fore did  not  accrue  and  become  due  and  payable  until  the  persons  or 
corporations  beneficially  entitled  thereto  shall  come  into  actual  pos- 
session or  enjoyment  thereof.    There  was  no — 

"act  done,  offense  committed,  or  right  accruing,  accrued  or  acquired,  or  lia- 
bility, penalty,  forfeiture  or  punishment  incurred  prior  to  the  ♦•♦  re- 
peal." 

The  law  had  provided  that  a  tax  should  be  imposed  but  it  should  not 
accrue  and  become  due  and  payable  until  a  future  time.  Before  that 
time  arrived  the  statute  imposing  tbe  tax  had  been  repealed,  and  there 
was  no  provision  then  in  force  after  the  repeal  by  which  the  tax  would 
ever  accrue  and  ever  become  due  and  payable.  In  Mason  v.  Sargent, 
104  U.  S.  689,  26  L.  Ed.  894,  the  act  of  Congress  under  which  the 
tax  was  imposed  and  collected  (section  124  of  the  act  of  June  30, 
1864  [13  Stat.  223,  c.  173])  imposed  upon  legacies  or  distributive 
shares  of  personal  property  exceeding  the  sum  of  $1,000  passing  after 
the  passage  of  the  act  from  a  decedent,  either  testate  or  intestate,  in 


Digitized  by 


Google 


Sup.  Ct)  IN  Bi:  TrBlQETF'B  ESTATfl  623 

the  hands  of  an  executor,  administrator,  or  trustee,  varying  in  ra.te  as 
the  party  beneficially  entitled  was  less  or  more  remote  in  consanguinity. 
And  section  125  of  the  same  act  as  amended  by  Act  July  13,  1866,  c. 
184,  14  Stat.  140,  provided  this  legacy,  tax,  or  duty — 

"shall  be  due  and  payable  whenever  the  party  Interested  In  such  legacy  or 
dlBtrlbntlve  share  of  the  property  or  Interest  aforesaid  shall  become  entitled 
to  the  possession  or  enjoyment  thereof,  or  to  the  beneficial  interest  in  the 
profits  accruing  therefrom." 

Now  here  the  tax  was  imposed  at  the  death  of  the  decedent,  but  to 
become  due  and  payable  when  the  party  beneficially  interested  should 
become  entitled  to  the  possession  or  enjoyment  thereof — this  seeming 
to  be  in  substantial  accord  with  sections  220  and  222  of  the  Tax  Law 
in  force  when  the  testator  died.  But  it  was  held  that  a  saving  clause 
that  all  acts  and  parts  of  acts  relating  to  the  taxes  therein  repealed, 
and  all  provisions  of  said  acts,  should  continue  in  full  force  for  levy- 
ing and  collecting  all  taxes  properly  assessed  or  liable  to  be  assessed 
or  accruing  under  the  provisions  of  former  acts  or  drawbacks,  the  right 
to  which  had  already  accrued  or  which  may  thereafter  accrue  under 
said  acts.  The  court  held  that  the  tax  was  illegally  demanded  and 
collected.  In  Clapp  v.  Mason,  94  U.  S.  589,  24  L.  Ed.  212,  under  the 
same  act,  it  was  said: 

"It  is  manifest  that  the  right  does  not  accrue  antU  the  duty  can  be  de- 
manded ;  that  is,  when  It  is  made  payable — In  other  words,  at  the  end  of  30 
days  after  becoming  entitled  to  possession." 

My  conclusion,  therefore,  is  that  the  repeal  of  sections  220  and  222 
of  the  Tax  Law  by  the  amendments  of  chapter  732  of  the  Law  of 
1911  repealed  this  tax,  and  that  the  estate  of  the  decedent  was  not  lia- 
ble therefor. 

It  follows  that  the  order  appealed  from  must  be  reversed,  with  costs 
to  the  respondent,  and  the  proceeding  dismissed,  with  costs. 

SCOTT  and  DOWLING,  JJ.,  concur. 

HOTCHKISS,  J.  (dissenting).  In  the  original  taxation  proceedings 
under  the  will  of  Charles,  the  appraiser  reported  the  existence  of  the 
deceased's  conditional  interest  under  the  will  of  Mary,  dependent  upon 
the  death  of  William  without  issue,  and  it  was  ordered  that  further 
proceedings  in  the  matter  of  the  taxation  of  this  interest  be  suspended 
until  the  determination  of  such  event  By  his  will  Charles  specifically 
bequeathed  this  interest.  By  chapter  '732,  Laws  1911,  going  into  effect 
July  21st  of  that  year,  the  section  (220)  under  which  an  inheritance 
tax  against  nonresidents  on  shares  of  stock  had  previously  been  im- 
posed was  amended  so  as  to  exclude  that  species  of  property,  thus  re- 
pealii^  the  previous  act  in  this  regard.  There  was  no  repeal,  however, 
of  those  portions  of  the  law  which  pj-ovided  the  machinery  for  ascer- 
taining the  amourit  of,  and  for  collecting,  any  tax  theretofore  imposed. 
It  is  contended  by  the  appellants  that,  inasmuch  as  Charles  died  prior 
to  William,  nothii^^  passed  to  his  estate  under  the  will  of  Mary.  But 
it  appears  from  the  record  that  the  appellants,  as  representatives  of 
Charles,  took  and  retained  possession  of  the  securities  in  question 
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claiming  the  same  by  virtue  of  the  will.  Under  such  circumstances 
they  cannot  now  be  heard  to  deny  the  title  under  which  their  posses- 
sion rests. 

The  only  other  question  arises  out  of  the  claim  of  the  appellants  that, 
inasmuch  as  the  repeal  of  the  statute  on  which  the  tax  was  based  took 
place  prior  to  the  death  of  William,  which  determined  the  right  of 
Charles,  the  right  to  collect  the  tax  fell  with  the  repeal.  Section  220 
of  the  Tax  Law,  on  which  the  tax  in  question  was  based,  imposes  a 
tax  on  the  "transfer"  of  property  passing  by  will  or  intestacy.  It  has 
been  long  settled  that  the  inheritance  tax  of  this  state  is  not  a  tax  upon 
property,  but  upon  the  right  of  succession  to  property,  and  that  the 
"transfer"  occurs  on  the  death  of  the  testator,  and  not  at  the  time  when 
the  devisee  acquires  his  right  to  possession.  Matter  of  Davis,  149 
N  Y.  539,  44  1^.  E.  185;  Matter  of  Sloane,  154  N.  Y.  109,  47  N.  E. 
978.  Also  that  the  tax  is  to  be  determined  by  the  law  in  force  at  the 
time  of  such  death.  Id.  In  Matter  of  Vanderbilt,  172  N.  Y.  69,  64 
N.  E.  782,  it  was  held  that,  under  an  amendment  to  the  Tax  Law 
taking  effect  in  1899,  remainders,  whether  vested  or  contingent,  were 
presently  taxable  at  the  highest  rate  which,  on  the  happening  of  the 
contingencies  provided  for,  could  be  imposed  under  the  provisions  of 
the  act — now  section  230.  See,  also,  the  Zborowski  Case,  post.  Sec- 
tion 222  of  the  Tax  Law  is  as  follows : 

"All  taxes  Imposed  by  this  article  shall  be  due  and  payable  at  the  time  of 
the  transfer,  except  as  herein  otherwise  provided.". 

By  a  subsequent  clause  it  is  provided  that  taxes  upon  the  transfer 
of  certain  estates  in  expectancy  dependent — 

"\ipon  the  happening  of  any  contingency  or  future  event  by  reason  of  which 
the  fair  market  value  thereof  cannot  be  ascertained  at  the  time  of  the  trans- 
fer as  herein  provided,  shall  accrue  and  become  due  and  payable  when  the 
•  ♦  •  persons  •  •  *  beneficially  entitled  thereto  shall  come  Into 
actual  pos.sesslon  or  enjoyment  thereof." 

It  was  under  these  latter  provisions  of  section  222,  and  in  pursuance 
of  a  course  approved  by  this  court,  affirming  the  decision  of  the  sur- 
rogate of  this  county  (84  Misc.  Rep.  342,  145  N.  Y.  Supp.  1101)  in 
the  Matter  of  Zborowski,  163  App.  Div.  947,  148  N.  Y.  Supp.  1151, 
and  before  the  reversal  of  our  decision  in  that  case,  that  the  proceed- 
ings for  the  appraisal  of  the  estate  in  question  were  suspended.  In 
the  Zborowski  Case,  107  N.  E.  44,  the  Court  of  Appeals  held  that 
future  estates  determinable  upon  live*  were  ascertainable  by  "deduct- 
ing the  value  of  the  precedent  estate,  determined  by  the  method  and 
standard  of  mortality  and  value  employed  by  th*  superintendent  of 
insurance,"  and  that  the  appraisal  of  the  value  of  the  expectant  es- 
tate was  not  to  be  postponed  under  the  provisions  of  section  222,  which 
did  not  apply.  It  seems  clear  from  the  foregoing  that  at  the  time  of 
the  death  of  Charles  his  interest  under  the  will  of  Mary  was  subject 
to  tax,  and  that  the  amount  of  such  tax  was  then  ascertainable,  and 
should  have  been  ascertained  and  computed  in  accordance  with  the 
principles  of  the  Zborowski  Case,  and  should  not  have  been  postponed 
to  await  the  death  of  William.  In  these  circumstances,  I  think  the 
right  of  the  state  to  impose  and  collect  the  tax  was  preserved  by  sec- 
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tion  93  of  the  General  Construction  Law.  People  v.  N.  Y.  C.  &  H. 
R.  R.  Co.,  156  N.  Y.  570,  51  N.  E.  312;  ViUage  of  Champlain  v. 
McCrea,  165  N.  Y.  264,  59  N.  E.  83;  Cameron  v.  N.  Y.  &  M.  V.  W. 
Co.,  133  N.  Y.  336,  31  N.  E.  104;  O'Flynn  v.  Powers,  136  N.  Y.  412, 
32  N.  E.  1085;  Matter  of  Village  of  Le  Roy,  35  App.  Div.  17-7,  55  N. 
Y.  Supp.  149;  People  v.  Gilroy,  67  Hun,  323,  22  N.  Y.  Supp.  271; 
People  V.  England,  91  Hun,  152,  36  N.  Y.  Supp.  534. 
The  order  should  be  affirmed,  with  costs. 

LAUGHLIN.  J.,  concurs. 


STEIMBRT  T.  VAN  AKBN  et  al.     (No.  6275.) 

(Supreme  Court,  Appellate  Division,  First  Department    December  11,  1914.) 

L  Execution  ({  409*) — Stipplkmentabt  Pkocckdinos — Bkckivkbs — Rights 
TO  Phopbbtt — ^Accrual. 

Where  a  receiver  in  supidementary  proceedings  was  appointed  July  1, 
1909,  and  the  receivership  extended  to  other  Judgments  on  the  same  day, 
and  on  the  following  October  14  and  May  21,  1910,  respectively,  but  the 
date  was  not  shown  on  which  the  order  in  supplementary  proceedings 
was  served,  or  when  the  warrant,  if  any,  requiring  the  arrest  of  the 
Judgment  debtor  was  served,  required  by  Code  Civ.  Proc.  fS  2468,  2460, 
to  enable  a  receiver  to  claim  that  his  title  as  receiver  related  further 
back  than  the  date  of  his  appointment,  the  date  of  appointment  fixed  the 
time  when  his  right  or  claim  to  the  judgment  debtor's  property  acctrued. 

lEd.  Note.— For  other  cases,  see  Execution,  Cent  Dig.  |§  117S-1179; 
Dec.  Dig.  {  409.*] 

2.  ExKCUTiow  (j  409*) — StTPPLKweifTAHT  Pboobedinos — Receivebb — Title. 

A  receiver  in  supplementary  proceedings  takes  the  legal  title  to  all  the 
personal  property  of  the  Judgment  debtor  not  exempt  from  execution,  but 
.  only  for  the  benefit  of  the  Judgment  creditors  for  whom  he  is  appointed 
receiver,  and  of  other  Judgment  creditors  to  whose  judgments  the  receiv- 
ership may  be  extended,  subject  to  any  rights  or  defenses  existing  against 
the  judgment  debtor  at  the  time  title  vesta  in  the  receiver. 

[Ed.  Note.— For  other  cases,  see  Execution,  Cent  Dig.  f(  1173-4179; 
Dec.  Dig.  i  409.*] 

3.  ExscunoN   (f  411*)— SuppuemiiTABT  Pbocebdirob — Rbckivbbs — Actions 

— ^Defenses. 

Where  a  judgment  debtor  bad  bad  a  claim  against  the  administratrix 
of  his  deceased  wife  for  a  distrtbntive  share  of  the  estate,  a  receiver,  ap- 
pointed for  such  debtor  in  supplementary  proceedings,  succeeded  to  the 
debtor's  right  to  sue  to  recover  such  property  and 'to  sue  the  sureties  on 
the  bond  of  the  administratrix,  subject,  however,  to  any  defense  that  the 
sureties  had  against  the  debtor,  arising  out  of  the  drcnmstances  attend- 
ing their  becoming  sureties. 

IKd.  Note. — For  other  cases,  see  Execation,  Gent  Dig.  |§  1183-1190; 
Dec.  Dig.  i  411.*] 

4.  Execution  (g  409'')— Sttpplemibntabt  Pbock£dinob — Recbivsbs — Scbplttb. 

A  receiver  In  supplementary  proceedings  is  not  a  general  receiver  for 
the  benefit  of  all  creditors,  and,  thonph  lie  takes  title  to  all  the  judg- 
ment debtor's  property  not  exempt  from  execution,  he  holds  any  surplus 
not  required  to  satisfy  the  Judgment  of  the  creditor  for  whom  he  was  ap- 
pointed, and  any  other  Judgments  to  wbitdi  the  receivership  may  be  ex- 
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tended,  for  the  benefit  of  the  Judgment  debtor,  to  whom  be  most  acconnt 
therefor. 

[Kd.  Note. — For  other  cases,  see  Execution,  Cent  Dig.  H  1173-1178; 
Dec.  Dig.  §  409.*] 

6.   EXECDTION     (I    409*) — SUPPLKUENTAKT    PbOCKBDINGS — ^RSCEIVKBSHrP — Po8- 
BE8SI0N   OF  PBOPERTT. 

A  receiver  in  supplementary  proceedings  need  not  reduce  to  his  pos- 
eesslon  more  than  sufficient  proper^  to  pay  the  claims  of  those  he  repre- 
sents and  costs,  and  the  court  may  properly  stay  him  from  taking  posses- 
sion of  more  than  sufficient  property  for  that  purpose. 

[Kd.  Note.— For  other  cases,  see  Execution,  Cent  IMg.  U  1178-1179; 
Dec.  Dig.  {  409.*] 

6.  Execution   ({  411*)— Supplementabt  Pbooekdiros — CLADta — ^Titui— De- 

fenses. 

Since  all  interest  of  a  Judgment  debtor  in  the  estate  of  his  deceased 
wife  passed  to  his  receiver  In  supplementary  proceedings  on  the  date  of 
the  receiver's  appointment,  as  provided  by  Code  Civ.  Proc.  |  2468,  the 
sufficiency  of  any  defenses,  except  as  to  any  equity  the  debtor  might  have 
In  the  property  passing. to  the  receiver,  must  be  determined  with  refer- 
ence to  the  debtor's  rights  as  they  existed  at  that  time,  at  least  so  far 
as  the  property  was  necessary  to  pay  the  Judgments  within  the  receiver- 
ship. 

[Ed.  Note. — For  other  cases,  see  Execution,  Cent  Dig.  H  1183-1190; 
Dec.  Dig.  §  411.*] 

7.  EXECtTTOKB  AND  AdHIRISTBATOBS   (|  535*) — ^AOOOUNTIliCI — ^BONO— LlABH-ITT 

OF  SUBETIES. 

Sureties  on  an  administrator's  bond  are  his  prlviea,  and  are  concluded 
by  any  lawful  order  or  decree  of  the  Surrogate's  Court  if  obtained  with- 
out coUusion  between  the  administrator  and  the  creditors  or  next  of  kin ; 
but  the  sureties  in  general  are  not  concluded  from  questioning  a  surro- 
gate's decree,  in  so  far  as  it  is  in  favor  of  any  creditor  or  next  of  kin 
who,  by  collusion  vrith  the  administrator  or  through  fraud,  have  been 
instrumental  in  obtaining  the  decree. 

CEd.  Note. — For  other  cases,  see  Executors  and  Administrators,  Cent. 
Dig.  f{  2462-2475,  2603 ;   Dec.  Dig.  |  635.*] 

8.  ExEODTOBS  AND  Aduinistbatobb  (§  535*) — ^AomNiBTBATBix's  Bond — Ac- 

tions— Defenses — Fbaud. 

Where  a  receiver  in  supplementary  proceedings  on  a  Judgment  debtor 
^ught  to  enforce  a  surrogate's  decree  surcharging  the  administratrix  of 
the  debtor's  deceased  wife  for  an  amount  distributable  to  the  debtor,  by 
suing  on  the  administrator's  bond,  the  fact  that  the  sureties  were  induced 
to  become  such  by  the  debtor's  false  and  fraudulent  representations  that 
the  estate  was  solvent,  that  it  was  approximately  worth  $10,000,  with  lia- 
bilities of  $9,000,  and  that  the  balance  belonged  to  the  debtor,  when  In 
fact  both  he  and  the  administratrix  then  knew  that  the  assets  amounted 
to  over  $20,000,  and  that,  had  the  sureties  known  this,  they  would  not 
have  consented  to  become  sureties,  and  one  of  them  could  not  have  quail- . 
fled,  all  of  which  occurred  nearly  four  months  before  the  receiver's  ap- 
pointment was  a  sufficient  defense. 

[Ed.  Note. — For  other  cases,  see  Executors  and  Administrators,  Cent 
Dig.  a  2462-2475,  2503 ;    Dec.  Dig.  S  535.*] 

9.  EJxEouTOBs  and  Aduinistbators   (§  471*) — Accounting — Pabtieb — Subk- 

TIES. 

Sureties  on  an  administratrix's  bond  are  entitled  to  notice  of  a  pro- 
ceeding to  settle  lier  accounts,  as  provided  by  Code  Civ.  Proc.  i  2728. 

[Ed.  Note. — For  other  cases,'  see  Eixecutors  and  Administrators,  Cent 
Dig.  {f  2018-2024 ;    Dec.  Dig.  {  471.*] 
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10.  ExBcuTOBa  Airs  AminnsxBATOBa  (i  S85*) — Aoizoir  on  Bohd — Sukbooate's 

DeCBXB — OOLLATEHAI.  ATTACK. 

Where  a  surrogate's  decree  surcharged  the  administratrix  In  favor  of 
a  distributee,  and  suit  was  brought  by  the  distributee's  receiver  in  sup- 
plementary pirooeedinga  to  enforce  the  decree  against  the  adoodnlstratrls'a 
Buretles,  a  defame  by  tibem  that  they  were  Induced  to  become  sureties 
by  the  fraud  of  the  distributee  was  not  objectionable  as  a  collateral  at- 
tack on  the  surrogate's  decree. 

[Ed.  Note. — For  other  cases,  see  Executors  and  Administrators,  Cent 
Dig.  fS  2462-2476,  2503;  Dec.  Dig.  {  535.*] 

11.  ExxcuTOBS  ARD  Aduiiostbatobs  ({  637*) — ^Adhinistbatbix's  Bond — Ds- 

FBNBBS. 

In  a  suit  on  an  administratrix's  bond  by  the  receiver  in  supplementary 
proceedings  of  a  distributee,  the  fact  that  the  administratrix,  after  ap- 
pointment, married  the  distributee  and  petitioned  for  a  settlement  of  her 
accounts  in  her  former  name,  concealing  the  marriage,  and  that  on  her 
death  an  application  for  letters  of  administration  on  her  estate  was  made, 
'  in  which  the  fact  that  she  was  married  was  also  concealed,  constituted 
DO  defense. 

[Ed.  Note. — For  other  cases,  see  Executors  and  Administrators,  Gent. 
Dig.  §1  2453,  2485-2581;    Dec.  Dig.  {  537.*] 

12.  Executors  and  Aduinistbatobs   (J  535*) — Action  on  Bond— rAccoTTNT- 

INO— CONCLTJSIVKNKSS DlEFENSES. 

Since  sureties  on  the  bond  of  an  administratrix  are  parties  to  a  pro- 
ceeding to  settle  her  accounts,  and  are  bound  by  the  settlement,  the  fact 
that  they  were  not  dted  and  did  not  appear  before  a  referee  appointed 
to  hear  objections  to  the  administratrix's  accounts  was  no  defense  to  their 
liability  on  the  bond. 

[Ed.  Note. — For  other  cases,  see  BSxecntors  and  Administrators,  Cent. 
Dig.  §1  2462-2475,  2503;   Dec.  Dig.  (  535.*] 

13.  ExBctrxoBa  and  Adhinistbatobs  (J  537*) — Rioiirs  of  Distbibutee — Ac- 
tion ON  Bond — Defenses. 

Where,  in  a  suit  by  a  distributee's  receiver  in  sni^lementary  proceed- 
ings against  the  sureties  on  the  bond  of  the  administratrix,  the  answer  did 
not  allege  that  the  administratrix's  accounts  were  surcharged  with  the 
value  of  a  saloon  previously  operated  by  the  distributee  and  his  wife,  or 
with  any  other  assets  alleged  to  have  been  fraudulently  disposed  of  by 
tbe  administratrix,  and  there  was  no  allegation  as  to  when  sudi  alleged 
fraudulent  acts  were  done  by  the  distributee,  and  it  was  not  shown  that 
such  acts  were  not  after  plaintiff's  title  as  receiver  became  vested,  they 
were  no  defense. 

[Ed.  Note. — For  other  cases,  see  Executors  and  Administrators,  Cent 
Dig.  a  2453,  2485-2581 ;  Dec.  Dig.  {  637.*] 

14.  ExECCTOBS  and  Administbatobs  (S  537*)-^Action  on  Bond — ^Defenses 

— Want  or  Jxjbisdiction. 

In  an  action  against  sureties  oil  the  bond  Of  an  administratrix  to  re- 
cover a  distributee's  share  of  the  estate  under  tbe  surrogate's  decree  set- 
tling the  administratrix's  accounts,  a  defense  that  the  Surrogate's  Court 
was  vrlthout  Jurisdiction  to  make  the  decree,  without  alleging  any  facta 
showing  want  of  Jurisdiction,  was  unavailable. 

[Ed.  Note. — For  other  cases,  see  Executors  and  Administrators,  Cent 
Dig.  {«  2458,  2485-2581;   Dec.  Dig.  {  637.*] 

15.  EXEOVTOBS  AND   AoiaNISTBATOBS    (f  537*) — ^ACTION   ON   BOND — DbFENSES. 

Where,  In  a  suit  by  the  receiver  in  supplementary  proceedings  of  a  dis- 
tributee of  an  estate  against  the  sureties  on  the  bond  of  the  administra- 
trix, defendants  alleged  as  a  complete  defense  fraud  of  the  admlnlKtra- 
trlx  and  the  distributee  in  disposing  of  a  saloon,  charging  that  tbe  fraud 
and  conspiracy  was  wholly  conceived  and  partly  executed  prior  to  the 
time  when  tbe  liens  were  created  which  plaintiff  was  seeUng  to  enforce. 
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but  It  was  not  alleged  that  tbe  administratrix  was  surcharged  on  account 
of  the  alleged  fraud,  the  defense  was  Insufficient,  both  for  that  reason  and 
because,  if  the  conspiracy  was  executed  in  part  prior  to  the  time  the  title 
vested  in  plaintiff,  and  that  had  been  alleged.  It  would  constitute  but  a 
partial  defense,  if  any,  that  the  decree  was  based  thereon. 

[Ed.  Note. — For  other  cases,  see  Executors  and  Administrators,  Cent. 
Dig.  S§  2453,  2485-2581 ;  Dec.  Dig.  {  537.*] 

IC.  ExEcoTOBS  AND  Adhiristbatobs  (J  537*) — Action  on  Bond — ^Pucading — 
Fraud — Suppobtinq  Facts. 

In  a  suit  against  sureties  on  an  administratrix's  bond,  an  alleged  de- 
fense of  fraud  and  conspiracy  between  a  distributee,  in  whose  right  plain- 
tiff sued  as  receiver,  and  the  administratrix,  without  any  facts  showhig 
a  fraudulent  conspiracy  resulting  in  or  afCectlng  the  surrogate's  decree 
settling  the  administratrix's  accounts  on  which  the  suit  was  based,  was 
insufficient. 

[Ed.  Note. — For  other  cases,  see  Executors  and  Administrators,  Cent. 
Dig.  §§  2453,  2485-2581 ;   Dec.  Dig.  {  537.*] 

Appeal  from  Special  Term,  New  York  County. 

Action  by  Henry  N.  Steinert,  as  receiver,  against  Charles  H.  Van 
Aken  and  another.  From  a  Special  Term  order  denying  plaintiff's  mo- 
tion for  judgment  on  the  pleadings,  he  appeals.    Affirmed. 

See,  also,  161  App.  Div.  933,  146  N.  Y.  Supp.  1113, 

Argued  before  INGRAHAM,.  P.  J.,  and  LAUGHLIN.  SCOTT, 
DOWLING,  and  HOTCHKISS,  JJ. 

George  W.  Carr,  of  New  York  City,  for  appellant 
George  B.  Class,  of  New  York  City,  for  respondents. 

LAUGHLIN,  J.  After  the  defendants  served  an  amended  answer 
herein,  plaintiff  moved  for  judgment  on  the  pleadings.  The  motion 
was  granted,  and  the  order  was  affirmed  by  this  court  without  opinion ; 
the  writer,  however,  filing  a  dissenting  opinion.  Steinert  v.  Van  Aken, 
160  App.  Div.  921,  145  N.  Y.  Supp.  760.  But  leave  was  granted  de- 
fendants to  further  amend  their  answer,  and  pursuant  thereto  they 
served  a  second  amended  answer.  Thereupon  plaintiff  again  moved  for 
judgment  on  the  pleadings,  and  the  motion  was  granted,  and  an  opinion 
was  written  at  Special  Term  by  Mr.  Justice  Greenbaum,  pointing  out 
the  insufficiency  of  the  allegations  of  the  answer  to  constitute  the  de- 
fenses attempted  to  be  pleaded,  and  leave  was  granted  to  defendants  to 
further  amend.  The  defendants  thereupon  served  a  third  amended 
answer,  and  another  motion  for  judgment  on  the  pleadings  followed, 
which  was  denied  by  Mr.  Justice  Guy,  who  filed  an  opinion,  and  this  is 
plaintiff's  appeal  therefrom. 

The  defendants  have  omitted  from  their  present  pleading  two  ma- 
terial defenses,  which  they  attempted  to  plead  in  the  first  amended  an- 
swer, and  which,  on  the  appeal  from  the  order  granting  the  motion  for 
judgment  on  the  pleadings,  the  writer  in  a  dissenting  opinion  endeavor- 
ed to  sustain  as  sufficient.  The  action  is  based  upon  a  decree  of  the 
Surrogate's  Court  settling  the  accounts  of  an  administratrix,  for  whom 
the  defendants  were  sureties,  and  requiring  her  to  pay  over  to  the 
plaintiff  $19,102.38,  with  interest  thereon  from  November  17,  1911, 
and  $2,977.63  costs  and  disbursements  and  allowances,  and  the  defend- 
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ants  are  sued  as  such  sureties  on  the  official  bond  of  the  administratrix. 
In  proceedings  supplementary  to  execution  against  one  Wallace,  the 
plaintiff  was  appointed  receiver,  and  the  decree  directed  the  pay- 
ment of  the  money  to  him  in  the  right  of  Wallace,  who,  it  evidently 
appeared  before  the  surrogate,  was  entitled  to  the  fund  on  the  theory 
that  he  was  the  husband  of  the  decedent  and  took  it  under  the  statute 
of  distributions. 

In  the  first  amended  answer  the  defendants  attempted  to  allege  a 
defense  to  the  effect  that  Wallace  was  not  the  husband  of  the  decedent 
and  was  not  entitled  to  share  in  the  estate  of  the  decedent,  and  that  by 
false  and  fraudulent  representations  to  the  effect  that  he  was  her  hus- 
band the  Surrogate's  Court  was  deceived,  and  that  the  decree,  in  so  far 
as  it  directs  the  payment  by  Ihe  administratrix  to  the  plaintiff,  was 
predicated  upon  this  fraud.  The  defendants  in  that  pleading  further 
attempted  to  allege  as  a  defense  that  a  brother  of  the  decedent  was 
not  cited,  and  that  therefore  the  decree  would  not  be  binding  upon 
him,  and  that  the  sureties  would  remain  liable  to  him.  By  the  plead- 
ing now  before  the  court,  the  defendants  have  abandoned  those  de- 
fenses. There  is  no  allegation  in  the  last  amended  answer  to  the  ef- 
fect that  the  decedent's  brother  was  not  duly  cited,  or  that  Wallace  was 
not  the  husband  of  the  decedent,  or  that  the  Surrogate's  Court  was  de- 
ceived with  respect  to  his  being  her  husband.  There  is  a  denial  of  any 
knowledge  or  information  sufficient  to  form  a  belief  as  to  whether 
he  was  her  husband,  but  in  the  fifth  defense  it  is  alleged  that  it  was 
found  by  the  referee,  appointed  by  the  surrogate  to  pass  upon  the  ob- 
jections interposed  to  the  account  filed  by  the  administratrix,  that  Wal- 
lace was  the  husband  of  the  decedent,  and  the  defendants  in  that  de- 
fense now  allege  that  fact,  among  other  facts,  as  a  defense  to  the  ac- 
tion. 

The  last  amended  answer  purports  to  plead  nine  separate  defenses; 
the  nature  of  which  is  that,  defendants  were  induced  to  become  sureties 
on  the  bond  of  the  administratrix  through  false  and  fraudulent  repre- 
sentations made  by  her  and  Wallace,  acting  in  concert  and  in  further- 
ance of  a  conspiracy  between  them  to  wrongfully  dispose  of  the  estate 
and  subject  the  defendants  as  such  sureties  to  liabiUty  for  Wallace's 
debts  to  the  extent  of  his  interest  in  the  estate;  that  in  furtherance 
of  the  conspiracy  the  administratrix  and  Wallace  fraudulently  disposed 
of  the  assets  of  the  estate,  and  fraudulently  induced  the  defendants  to 
waive  the  issuance  and  service  of  a  citation  on  them  in  the  accounting 
proceeding;  that  the  decree  of  the  Surrogate's  Court  was  brought 
about  by  the  fraudulent  acts  of  Wallace  and  the  administratrix ;  that 
the  Surrogate's  Court  was  without  jurisdiction  on  account  of  the  fraud 
perpetrated  upon  the  defendants  with  respect  to  the  waiver  of  cita- 
tion, and  also  for  the  reasons  that  the  waiver  was  executed  by  them 
prior  td  the  commencement  of  the  accounting  proceeding,  and  the  de- 
cree was  predicated  upon  the  setting  aside  of  certain  instruments  which 
required  the  exercise  of  equity  jurisdiction ;  and  that  Wallace  executed 
a  general  release  to  the  defendants,  which  discharges  them  from  lia- 
bilitv. 

[1]  It  appears  by  the  complaint  that  the  first  appointment  of  the 
plaintiff  as  receiver  was  on  the  1st  day  of  July,  1909,  and  the  re- 
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;eivership  was  extended  to  another  judgment  on  the  same  day,  and  to 
four  others  on  the  14th  day  of  October  thereafter,  and  to  two  others  on 
the  21st  day  of  May,  1910.  The  first  of  these  dates  must  be  taken  as 
the  time  when  the  right  of  claim  on  the  part  of  Wallace  to  a  distribu- 
tive share  of  the  estate  of  the  decedent  passed  to  the  plaintiff,  for  the 
plaintiff  fails  to  show  when  the  order  in  supplementary  proceedings 
was  served,  or  when  a  warrant,  if  any,  requiring  the  arrest  of  the  judg- 
ment debtor  was  served,  which  would  be  essential  to  enable  him  to 
claim  that  the  title  of  the  receiver  related  back  of  the  date  of  his  ap- 
pointment.   See  sections  2468,  2469,  Code  of  Civil  Procedure. 

[2]  The  decree  of  the  Surrogate's  Court  requiring  the  administra- 
trix to  pay  the  money  over  to  the  plaintiff  was  entered  on  the  13th  day 
of  June,  1912.  A  receiver  in  supplementary  proceedings  takes  the  legal 
title  to  all  the  personal  property  of  the  judgment  debtor  not  exempt 
from  execution ;  but  he  takes  it  only  for  the  benefit  of  the  judgment 
creditors  for  whom  he  is  appointed  receiver,  and  of  other  judgment 
creditors  to  whose  judgments  the  receivership  may  be  extended,  subject, 
however,  to  any  rights  or  defenses  existing  against  the  judgment  debtor 
at  the  time  title  vests  in  the  receiver,  or,  in  other  words,  he  steps  into 
the  shoes  of  the  judgment  debtor  with  respect  to  the  personal  prop- 
erty. Kennedy  v.  Thorp,  51  N.  Y.  174;  Bostwick  v.  Menck,  40  N.  Y. 
383;  Mandeville  v.  Avery,  124  N,  Y.  376,  26  N.  E.  951,  21  Am.  St. 
Rep.  678;  Ward  v.  Petrie,  157  N.  Y.  301,  51  N.  E.  1002,  68  Am.  St. 
Rep.  790 ;  High  on  Receivers,  §  202,  and  cases  cited ;  Code  of  Civil 
Procedure,  §  2468. 

[3]  The  receiver's  title  to  the  property  of  Wallace  carried  with  it 
any  right  Wallace  had  to  sue  the  sureties  on  the  bond  of  the  adminis- 
tratrix, but  that  right  was  likewise  subject  to  any  defense  the  sureties 
had  against  Wallace  arising  out  of  the  circumstances  attending  their 
becoming  sureties.  See  Merchants'  Bank  v.  Weill,  163  N.  Y.  486,  57 
N.  E.  749,  79  Am.  St.  Rep.  605. 

[4]  A  receiver  in  supplementary  proceedings,  however,  is  not  a  gen- 
eral receiver  for  the  benefit  of  all  creditors ;  and  although  he  is  vested 
with  ihe  legal  title  to  all  the  personal  property  not  exempt  from  exe- 
cution, he  takes  and  holds  the  surplus  over  and  above  the  amount  nec- 
essary to  satisfy  the  judgment  of  the  creditor  for  whom  he  was  ap- 
pointed, and  the  other  judgments  to  which  the  receivership  may  be 
extended,  for  the  benefit  of  the  judgment  debtor,  to  whom  he  must  ac- 
count therefor.  Goddard  v.  Stiles,  90  N.  Y.  199,  206;  Ward  v.  Petrie, 
supra ;  Lanigan  v.  Mayor,  70  N.  Y.  454.  See,  also.  Matter  of  Walker, 
157  App.  Div.  609,  142  N.  Y.  Supp.  972. 

[6]  For  the  reason  that  the  receivership  is  thus  limited,  the  re- 
ceiver is  not  required  to  reduce  to  his  possession  more  than  sufficient 
property  to  pay  the  claims  of  those  he  represents  and  costs ;  and  inas- 
much as  he  is  subject  to  the  orders  of  the  court  appointing  htm,  it  is 
within  the  province  of  the  court  to  stay  him  from  taking  possession  of 
more  than  sufficient  property  to  satisfy  the  claims  he  represents.  Bost- 
wick v.  Menck,  supra ;  Stephens  v.  Meriden  Britannia  Co.,  160  N.  Y. 
178, 183,  54  N.  E.  781,  73  Am.  St.  Rep.  678;  Lanigan  v.  Mayor,  supra; 
Crook  V.  Findley,  60  How.  Prac.  375 ;  Matter  of  Wilds,  6  Abb.  ^f.  C. 
307 ;  Goddard  v.  Stiles,  supra. 
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[I]  Any  interest  which  Wallace  had  in  the  estate  of  the  decedent 
passed  to  the  plaintiff  on  his  appointment  as  receiver  the  1st  day  of 
July,  1909.  Code  of  Civil  Procedure,  §  2468.  And  the  sufficiency  of 
the  defenses,  unless  it  be  with  respect  to  any  equity  Wallace  may  have 
in  the  property  passing  to  the  receiver,  is  therefore  to  be  determined 
with  respect  to  the  rights  of  Wallace  as  they  existed  at  the  time.  If 
Wallace  had  been  guilty  of  fraud  at  of  before  the  title  vested  in  the 
receiver,  which  would  have  been  a  defense  to  an  action  by  him  against 
the  sureties  for  the  failure  of  the  administratrix  to  comply  with  the 
decree,  that  defense  is  therefore  now  available  as  against  the  plaintiff. 
It  is  equally  manifest  that  the  rights  which  became  vested  in  the  receiv- 
er could  not  be  affected  by  any  subsequent  fraud  on  the  part  of  Wal- 
lace, at  least  in  so  far  as  the  property  is  required  to  satisfy  the  claims 
of  the  judgment  creditors,  wh<»n  the  receiver  represents.  If  all  the 
property  passing  to  the  receiver  should  not  be  required  to  satisfy  the 
claims  of  said  judgment  creditors,  then  Wallace  would  be  entitled  to 
the  surplus  remaining,  and  with  respect  to  that  the  defendants  might 
have  an  equitable  defense,  based  oti  fraud  on  the  part  of  Wallace  sub- 
sequent to  the  time  title  vested  in  the  receiver ;  for  if  they  should,  on 
account  of  their  liability  on  the  bond,  be  required  to  pay  over  to  the 
plaintiff  more  than  sufficient  to  satisfy  the  claims  of  said  judgment 
creditors,  they  might  be  without  remedy.  If  the  plaintiff  is  suing  for 
more  than  is  needed  to  satisfy  the  claims  of  the  judgment  creditors  rep- 
resented by  him,  he  is  in  eflfect  suing  for  the  benefit  of  Wallace ;  and  if 
the  defendants  have  a  defense  against  Wallace,  even  though  they  have 
none  as  against  the  judgment  creditors  whom  the  plaintiff  rep- 
resents, their  liability  in  this  action  should  be  confined  to  an  amount 
sufficient  to  satisfy  the  claims  of  the  judgment  creditors  represented  by 
the  plaintiff. 

[i]  The  sureties  on  the  bond  of  an  administrator  are  his  privies, 
and  are  concluded  by  any  lawful  order  or  decree  of  the  Surrogate's 
Court,  if  obtained  without  collusion  between  the  administrator  and 
creditors  or  next  of  kin.  Scofield  v.  Churchill  et  al.,  72  N.  Y.  565; 
Carr  et  ^1.  v.  Breese  et  al.,  81  N.  Y.  584;  Power  v.  Speckman,  126  N. 
Y.  354,  27  N.  E.  474;  Deobold  v.  Oppermann  et  al.,  Ill  N.  Y.  531,  19 
N.  E.  94,  2  L.  R.  A.  644^  7  Am.  St.  Rep.  760;  Douglas  v.  Ferris  et  al., 
138  N.  Y.  192-201,  33  N.  E.  1041,  34  Am.  St.  Rep.  435.  It  would  seem 
to  follow  from  this  general  rule  that  the  sureties  are  not  concluded  from 
questioning  a  decree  of  the  Surrogate's  Court,  in  so  far  as  it  is  in  favor 
of  any  creditor,  or  of  any  of  the  next  of  kin,  who  by  collusion  with  the 
administrator  and  through  fraud  have  been  instrumental  in  obtaining 
the  decree.  If,  therefore,  Wallace,  instead  of  the  plaintiff,  as  receiver, 
were  suing  the  sureties  on  tl}eir  liability  on  the  official  bond  of  the  ad- 
ministratrix, they  would  be  at  liberty  to  show  that,  in  so  far  as  the 
decree  directs  the  payment  of  money  to  him,  it  was  the  result  of  fraud 
and  collusion  between  him  and  the  administratrix. 

[8]  I  am  also  of  opinion  that  they  could  defend  an  action  brought 
by  Wallace  based  upon  the  decree  of  the  Surrogate's  Court  directing  the 
payment  of.  money  to  him,  upon  the  ground  that  they  were  inducol  to 
become  sureties  through  material  false  representations  made  by  him, 
at  least  in  so  far  as  the  decree  is  predicated  upon  a  right  to  share  in 


Digitized  by 


Google 


532  150  NEW  XOKK  SUPPLKMENT  (Sup.  Ct. 

the  estate  which  he  had  at  the  time  he  so  induced  them  to  be- 
come sureties.  Such  a  receiver  may  bring  any  action  to  recover  the 
personal  property  of  the  judgment  debtor  which  the  latter  might  have 
brought;  but,  since  a  fraudulent  transfer  by  the  judgment  debtor  is 
good  as  against  him,  a  receiver  may  set  it  aside  only  to  the  extent  nec- 
essary to  satisfy  the  claims  which  he  represents.  Stephens  v.  Meriden 
Britannia  Co.,  supra ;  Bostwick  v.  Menck,  supra.  It  is  to  be  borne  in 
mind  that  this  is  not  an  action  to  recover  personal  property  of  the  judg- 
ment debtor.  It  is  an  action  in  the  right  of  Wallace,  as  the  same  passed 
to  the  receiver,  to  enforce,  for  the  benefit  of  the  judgment  creditors, 
the  liability  of  the  defendants  on  the  bond.  It  seems  to  me,  therefore, 
that  by  analogy  the  rule  which  would  obtain  if  this  were  an  action  to 
set  aside  a  fraudulent  transfer  by  Wallace  should  be  applied  here,  to 
the  extent  of  not  permitting  a  recovery  of  more  than  sufficient  to  sat- 
isfy the  claims  which  the  receiver  represents,  and  costs,  providing  the 
defendants  have  a  defense  as  against  Wallace;  for,  as  already  ob- 
served, if  the  receiver  were  permitted  to  recover  more,  he  would  hold 
the  surplus  for  Wallace,  and  the  defendants  would  thus  be  deprived 
of  the  benefit  of  the  defense  which  they  have  as  against  Wallace.  A 
receiver  does  not  take  title  to  property  acquired  by  the  judgment  debt- 
or subsequent  to  his  appointment,  excepting  as  the  receivership  may 
be  extended  thereto  pursuant  to  the  provisions  of  the  Code  of  Civil 
Procedure.  Matter  of  Walker,  supra.  And  therefore  the  right  of  the 
plaintiff  to  recover  against  the  defendants  in  favor  of  the  differi^nt 
judgment  creditors  he  represents  may  differ  accordingly  as  the  facts 
existing  at  the  time  of  his  original  appointment  and  at  the  respective 
times  of  the  extensions  of  the  receiverships  may  differ. 

The  complaint  does  not  show  the  amount  of  any  of  the  judgments,  to 
satisfy  which  the  receiver  brings  this  action;  but  the  bond  given  by 
him  with  respect  to  each  judgment  is  small,  which  indicates  that  only  a 
comparatively  small  part  of  the  amount  which  the  decree  directed  the 
administratrix  to  pay  over  to  the  receiver  will  be  required.  None 
of  the  defenses  pleaded  presents  the  question  with  respect  to  the  plain- 
tiff's right  to  recover  the  entire  amount  awarded  to  him  by  the  decree; 
and,  since  the  question  is  not  necessarily  involved,  we  express  no  opin- 
ion with  respect  to  the  binding  effect  of  the  decree  of  the  Surrogate's 
Court  on  plaintiff's  right  to  recover  the  entire  amount.  We  have  made 
these  general  observations  to  the  end  that  our  decision  may  not  be 
misunderstood. 

In  the  first  defense,  the  defendants  all^e  in  substance  that  on  or 
about  the  18th  day  of  March,  1909,  which  was  nearly  four  months  be- 
fore the  appointment  of  the  receiver,  Wallace  and  the  administratrix 
conspired  to  and  did  induce  the  defendants  by  false  and  fraudulent 
representations  to  become  sureties.  The  alleged  false  representations 
were  that  the  estate  was  solvent ;  that  becoming  sureties  was  a  mere  for- 
mality, and  a  neighborly  courtesy,  involving  no  risk;  that  there  was 
"positively  no  possible  liability  which  could  arise  under  which  defend- 
ants could  be  made  to  answer  to  their  loss  or  detriment  by  joining  as 
sureties" ;  that  the  assets  were  "approximately  $10,000,  and  the  liabil- 
ities $9,000 ;  that  the  balance  of  $1,000  belonged  to"  Wallace ;  and  it  is 
alleged  that  Wallace  and  the  administratrix  then  well  knew  that  the  aa- 


Digitized  by 


Google 


Sap.  Ct)  8TBINBBT  T.  VAN  AKEH  683 

sets  of  the  estate,  including  a  saloon  owned  by  the  decedent,  amounted 
to  over  $20,000.  It  is  further  therein  alleged,  in  effect,  that  the  purpose 
of  Wallace  and  the  administratrix,  in  inducing  the  defendants  to  be- 
come sureties,  was  to  enable  them  to  obtain  and  to  dispose  of  the  assets, 
and  to  render  the  defendants  liable  for  the  debts  of  Wallace  to  the  ex- 
tent of  his  interest  in  the  estate,  and  that,  if  the  defendants  had  known 
that  the  assets  amounted  to  $20,000  or  over,  they  would  not  have  con- 
sented to  become  sureties,  and  one  of  them  could  not  have  qualified. 
This  defense  contains  further  allegations  with  respect  to  the  fraudu- 
lent transfer  of  the  saloon,  and  the  fraudulent  omission  to  include  its 
value  in  the  assets  of  the  estate;  but  no  facts  are  alleged  showing 
that  the  liability  of  administratrix,  adjudicated  by  the  decree,  was  in« 
creased,  or  that  the  accounts  of  the  administratrix  were  surcharged, 
or  that  her  liability  was  in  any  manner  affected,  through  any  fraud 
perpetrated  by  her  and  Wallace  in  disposing  of  the  assets  or  other- 
wise, and  there  is  no  allegation  that  any  of  the  fraudulent  acts  with  re- 
spect to  the  disposition  of  the  assets  were  performed  prior  to  the  vest- 
ing of  title  in  the  receiver.  It  is  further  alleged  in  this  defense  that  on 
or  about  the  24th  day  of  March,  1910,  the  defendants  were  induced  to 
sign  a  waiver  of  citation  for  the  settlement  of  the  accounts  of  the  ad- 
ministratrix by  false  and  fraudulent  representations  made  by  Wallace 
and  the  administratrix,  pursuant  to  the  original  fraudulent,  conspiracy 
between  them,  to  the  effect  that  all  the  claims  i^inst  the  estate  had 
been  paid ;  that  the  administratrix  was  ready  to  file  her  account ;  that 
such  waiyer  was  a  mere  formality,  and  their  liability  as  sureties  would 
be  shortly  terminated ;  and  they  also  allege  that  the  waiver  was  signed 
before  the  commencement  of  the  proceedings  for  the  settlement  of  the 
accounts  of  the  administratrix,  and  because  of  this  they  claim  on  the 
authority  of  Matter  of  Graham,  39  Misc.  Rep.  226,  79  N.  Y.  Supp.  573, 
and  Matter  of  Gregory,  13  Misc.  Rep.  363, 35  N.  Y.  Supp.  105,  that  the 
Surrogate's  Court  acquired  no  jurisdiction  over  them. 

[9]  The  sureties  were,  by  virtue  of  the  provisions  of  section  2728 
of  the  Code  of  Civil  Procedure,  entitled  to  notice  of  the  proceeding.  It 
appears  by  the  complaint  that  the  proceeding  for  the  setdement  of  the 
accounts  of  the  administratrix  was  instituted  on  the  same  day  that  the 
defendants  executed  the  waiver  of  citation ;  and  it  is  alleged  after  the 
commencement  of  that  proceeding,  on  due  notice  to  them,  a  motion 
was  made  to  bring  them  in,  and  that  on  that  motion  it  was  decided  that 
they  were  already  parties  to  the  proceeding  and  that  a  supplemental 
citation  was  unnecessary.  The  point  that  the  defendants  were  not  par- 
ties to  the  accounting  proceeding  was  presented  on  the  former  appeal 
and  decided  adversely  to  the  appellants.  See,  also,  Deobold  v.  Opper- 
mann,  supra.  The  only  allegations  of  the  first  defense  not  presented  by 
the  pleading  before  this  court  on  the  former  appeal  are  that  it  was 
fraudulently  represented  to  the  defendants  that  the  value  of  the  assets 
was  only  approximately  $10,000,  whereas  it  was  over  $20,000,  and 
that  the  amount  that  Wallace  would  be  entitled  to  receive  was  the  bal- 
ance of  $1,000  that  would  be  left  after  paying  the  liabilities  of  $9,000. 
By  the  former  pleading  it  was,  on  this  point,  merely  alleged  that  it 
was  represented  that  the  estate  was  solvent ;  but  there  was  no  allega- 
tion that  it  was  not  solvent.    Of  course,  the  sureties  could  not  escape 
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liability  to  others  because  of  false  representations  made  to  them  by 
Wallace ;  but  so  far  as  any  claim  is  asserted  against  them  by  Wallace, 
or  in  his  right,  they  may  defend  on  the  ground  that  as  to  him  they  are 
not  liable,  because  he  induced  them  to  become  sureties  by  false  and 
fraudulent  representations. 

[10]  Such  a  defense  is  not  a  collateral  attack  upon  the  decree  of  the 
surrogate.  They  could  not  have  prevented  that  decree  upon  that 
ground.  They  do  not  thereby  question  the  liability  of  the  administra- 
trix. They  merely  defend  against  this  contract  liability  to  Wallace, 
who  fraudulently  induced  them  to  make  the  contract.  The  point  that 
fraudulent  representations  by  Wallace  inducing  the  contract  of  sure- 
tyship in  part  for  his  own  benefit  would  alone  be  a  defense  to  an  ac- 
tion brought  on  the  bond  by  him  is  not  specifically  taken  in  behalf  of 
the  sureties ;  but  they  have  pleaded  the  facts,  and  we  must  adjudicate 
thereon,  and  in  Casoni  et  al.  v.  Jerome,  58  N.  Y.  315,  it  is  clearly  inti- 
mated that  the  sureties  may  defend  as  against  one  who  fraudulently 
induced  them  to  execute  the  bond,  and  I  think  that  intimation  is  sound, 
for  the  reason  that  Wallace  was,  as  to  his  own  interest,  inducing  de- 
fendants to  become  sureties  for' his  own  benefit,  and  as  to  him  they 
should  not  be  held  liable  if  they  were  induced  to  sign  the  bond  bv  any 
material  false  representation.  See  Redfield's  Law  and  Practice  of  Sur- 
rogate's Courts  (7th  Ed.)  §  469;  Brandt,  Suretyship  and  Guaranty 
(3d  Ed.)  vol.  1,  §§  146, 447;  Id.  vol.  2,  §  726;  Mendelson  v.  Stout,  37 
N.  Y.  Super.  Ct.  408;  Moodie  &  Black  v.  Penman  Shaw  &  Co.,  3 
Desaus.  Eq.  (S.  C.)  482.  The  only  possible  answer  to  this  would  be,  I 
think,  that  the  false  representations  were  not  material ;  but  it  cannot 
be  said  that  a  false  representation,  to  one  subjecting  himself  to  lia- 
bility to  the  extent  of  $20,000  to  the  creditors  and  next  of  kin,  that  the 
assets  were  only  $10,000 — when  they  were  over  $20,000,  which  required 
a  bond  for  $40,000;  see  Code  Civ.  Proc.  §  2664 — and  that  the  person 
making  the  representation  would  be  entitled  to  the  surplus,  which  would 
be  only  $1,000,  is  not  material  as  between  the  persons  thus  subjected  to 
liability  and  the  person  making  the  representation. 

Fraud  vitiates  any  contract.  Annett  v.  Ferry,  35  N.  Y.  256 ;  Roessle 
V.  Lancaster,  119  App.  Div.  368,  104  N.  Y.  Supp.  217.  The  bond 
bound  the  defendants,  of  course,  in  favor  of  creditors  and  the  next 
of  kin,  who  were  not  guilty  of  fraud,  but  not'  in  favor  of  Wallace, 
who  perpetrated  the  fraud.  I  am  of  opinion,  therefore,  that  this  de- 
fense is  good  as  against  the  plaintiff;  for  he,  as  already  observed, 
stepped  into  Wallace's  shoes,  and  his  rights  at  that  time  were  subject 
to  this  defense. 

1 1 1 J  The  second  defense  is  not  good.  The  only  facts  therein  alleged 
that  have  even  the  semblance  of  a  defense  are  that  the  administratrix, 
after  her  appointment,  married  Wallace  and  petitioned  for  the  settle- 
ment of  her  accounts  in  her  former  name,  and  concealed  the  fact  of 
her  marriage  from  the  court.  That  was  not  material  to  the  validity 
of  the  decree. 

The  third  defense  is  quite  like  the  second.  It  merely  alleges  that 
on  the  death  of  the  administratrix  a  fraud  was  perpetrated  on  the 
court  in  the  application  for  letters  of  adniinistration  on  her  estate,  by 
concealing  from  the  court  the  fact  that  she  was  married. 
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[12]  The  fourth  defense  merely  alleges  that  the  defendants  did  not 
appear  before  the  referee  appointed  to  hear  the  objections  to  the  ac- 
counts of  the  administratrix,  and  were  not  cited,  and  that  the  court 
was  without  jurisdiction.  That  defense,  manifestly,  for  the  reason 
that  the  defendants  were  parties  to  the  proceeding  and  are  bound  * 
thereby,  is  without  merit. 

[18]  In  the  fifth  defense  it  is  alleged  that  it  was  disclosed  before 
said  referee  that  the  saloon  had  been  conducted  by  Wallace  as  the 
reputed  owner,  and  that  owing  to  his  financial  embarrassment  it  was 
closed  for  a  period,  and  was  then  opened  ostensibly  in  the  name  of 
the  decedent,  but  conducted  by  him  until  her  death,  and  that  in  the 
meantime  judgments  had  been  entered  against  him  and  he  was  other- 
wise indebted;  that  after  the  death  of  the  decedent  Wallace  conducted 
the  business,  ostensibly  in  behalf  of  the  administratrix,  and  that 
throt^h  fraud  and  collusion  between  him  and  her  a  sale  thereof  was 
effected  and  fictitious  debts  were  accepted  as  payment  for  most  of  the 
purchase  price,  and  that  the  sale  was  without  consideration,  and  that 
Wallace  continued  to  conduct  the  saloon,  ostensibly  for  the  purchaser ; 
that  the  purpose  of  Wallace  and  the  administratrix  in  so  doing  was 
to  avoid  the  application  of  the  value  of  the  saloon  business  to  the  pay- 
ment of  Wallace's  debts,  as  would  have  resulted,  had  it  been  ac- 
counted for  and  distributed  in  the  right  of  Wallace,  and  that  they  also 
intended  thereby  to  subject  the  defendants  to  liability  to  the  creditors 
of  Wallace,  "shotdd  the  frauds  be  disclosed  and  result  in  the  surcharg- 
ing of  the  account"  of  the  administratrix,  who  was  known  to  them 
to  be  unable  to  answer  for  any  surcharge  of  her  accounts.  The  de- 
fense here  attempted  to  be  pleaded  falls  short,  in  that  there  is  no  al- 
legation that  the  accounts  of  the  administratrix  were  surcharged  with 
the  value  of  the  saloon,  or  with  any  other  assets  fraudulently  disposed 
of  by  her.  There  is  no  allegation  as  to  when  these  alleged  fraudulent 
acts  were  performed  by  Wallace.  The  defense,  therefore,  fails  as  to 
the  plaintiff,  for  his  rights  could  not  be  affected  by  any  acts  of  Wallace 
after  he  became  vested  with  the  title. 

The  sixth  defense  is  bad,  for  the  reasons  assigned  for  the  insuffi- 
ciency of  the  fifth.  It  is  therein  alleged  that  the  referee  and  the  Sur- 
rogate's Court  attempted  to  pass  upon  the  validity  of  the  bill  of  sale 
of  the  saloon  and  a  chattel  mortgage,  which  were  attacked  on  the 
ground  of  fraud,  and  the  validity  of  certain  notes  and  checks  against 
the  estate  of  the  decedent,  and  other  claims  disputed  on  the  ground 
of  fraud.  No  facts  are  here  alleged  showing  that  the  Surrogate's 
Court  attempted  to  exercise  jurisdiction  beyond  that  possessed  by  it 
to  charge  the  administratrix  with  the  value  of  the  assets  of  the  es- 
tate; and  the  mere  general  allegations  that  the  decree,  on  account  of 
the  facts  alleged,  to  which  reference  has  been  made,  was  the  result 
of  fraud,  collusion,  and  conspiracy,  are  of  no  avail. 

[14]  The  seventh  defense  merely  asserts  that  the  Surrogate's  Court 
was  without  jurisdiction  to  make  the  decree;  but  no  facts  showing 
want  of  jurisdiction  are  alleged. 

[IS]  The  eighth  defense  cMitains  a  reiteration  of  the  allegations 
with  respect  to  the  fraudulent  disposition  of  the  saloon,  and  alleges 
that  it  was  so  disposed  of  pursuant  to  the  original  conspiracy  between 
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Wallace  and  the  administratrix,  and  that  the  plaintiff  is  aware  of  the 
facts,  for  his  counsel  brought  them  out  in  the  proceedings  before  said 
referee,  and  that  the  decree  in  favor  of  the  plaintiff  is  based  on  the 
fraud  of  Wallace  and  of  the  administratrix  in  so  disposing  of  the 
saloon.  It  is  not  even  here  alleged  that  the  accounts  of  the  administra- 
trix were  surcharged  on  account  of  this  alleged  fraud;  but,  if  they 
were,  the  decree  would  not  be  based  upon  the  fraud.  It  merely  holds 
the  administratrix  liable  for  the  value  of  the  assets  of  the  estate. 
It  is  further  alleged  in  this  defense  that  the  conspiracy  between  Wal- 
lace and  the  administratrix  "was  wholly  conceived  and  partly  executed 
prior  to  the  time  when  the  liens  were  created,  which  the  plaintiff  now 
seeks  to  enforce"  against  the  defendants.  The  defense  is  pleaded  as 
a  complete  defense ;  but  in  no  view  would  it  be  a  complete  defense. 
If  the  conspiracy  was  executed  in  part  prior  to  the  time  title  vested 
in  the  plaintiff,  and  that  had  been  alleged,  it  would  constitute  a  par- 
tial defense,  to  the  extent,  if  any,  that  the  decree  is  based  thereon. 

[18]  In  the  ninth  defense  it  is  alleged  that  the  debts  of  the  decedent 
were  paid  in  full,  and  that  Wallace  released  the  defendants  from  all 
liability  on  the  bond  by  a  formal  release  on  the  15th  day  of  January, 
1912.  Of  course,  it  was  not  competent  for  Wallace  to  release  the 
defendants  with  respect  to  any  rights  vested  in  the  plaintiff.  This 
defense  contains  other  general  allegations  to  the  effect  that  the  decree 
was  predicated  upon  conspiracy,  collusion,  and  fraud  on  the  part  of 
Wallace  and  the  administratrix ;  but  no  facts  with  pespect  thereto  are 
alleged.  No  facts  with  respect  to  the  alleged  conspiracy  are  set  forth 
in  this  defense,  by  reference  to  any  other  defense  or  otherwise;  but 
it  is  alleged  therein  that  "the  aforesaid  conspiracy  was  wholly  corh- 
ceived,  and  the  fraud  of"  Wallace  and  the  administratrix  "was  per- 
petrated, prior  to  the  acquisition  of  the  liens  by  the  plaintiff  in  the 
proceedings  supplemental  to  execution."  These  allegations,  therefore, 
are  of  no  value,  since  facts  showing  a  fraudulent  conspiracy  resulting 
in  or  affecting  the  decree  are  not  alleged. 

The  first  de;f ense  is  good,  and  therefore  the  order  is  right,  and  should 
be  affirmed. 

Order  affirmed,  with  $10  costs  and  disbursements.    All  concur. 


GliASSMAN  V.  RUBIN  BROS. 

(Sapreme  Court,  Appellate  Term,  First  Department.    December  17,  1911.) 

L  Appeal  and  Errob  (§  866*) — Questions  Presented  fob  Review. 

Wbere  a  complaint  was  dismissed  on  account  of  the  insufflclency  of  the 
evidence,  the  only  question  for  review  was  wlietlier  the  court  erred  in 
the  exclusion  of  testimony. 

[Ed.  Note — For  other  cases,  see  Appeal  and  Error,  Cent  Dig.  $1  3467- 
3475;   Dec.  Dig.  {  866.*] 

• 

2.  Contracts  (|  28*) — Actions  fob  Bbeaoh — Evidence — Admissibilitt. 

In  an  action  for  breach  of  an  oral  contract,  where  the  conversation 
resulting  in  the  agreement  was  in  itself  indefinite  and  incomprehensible, 

*For  oUier  cases  E«e  same  topic  &  S  NtruBER  In  Dec.  ft  Am.  Diss.  1907  to  date,  &  Rep'r  Indexes 
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evidence  of  preceding  conversations  in  ttie  negotiations  leading  up  to  tbe 
contract  was  admissible. 

[Ed.  Note.— For  other  cases,  see  Contracts,  Cent  Dig.  U  133-140,  1755, 
1782-17S1,  1785%,  1S20,  1821; "Dec.  Dig.  §  28.»] 

Appeal  from  City  Court  of  New  York,  Trial  Term. 

Action  by  Isidore  Glassman  against  Rubin  Bros.  From  a  judgment 
of  dismissal,  plaintiff  appeals.    Reversed  and  remanded. 

Argued  November  term,  1914,  before  LEHMAN,  DELANY,  and 
WHITAKER,  JJ. 

Burnstine  &  Geist,  of  New  York  City  (Julius  Kendler,  of  New  York 
City,  of  counsel),  for  appellant. 

Hyman  M.  Cohen,  of  New  York  City,  for  respondent. 

LEHMAN,  J.  The  plaintiff  herein  sues  for  the  breach  of  an  alleged 
cbntract,  which,  according  to  the  cortiplaint,  the  defendant  made  on 
the  18th  day  of  December,  1912. 

[1]  At  the  close  of  the  plaintiff's  case  the  defendants  moved  to  dis- 
miss the  complaint,  without  stating  any  grounds  for  the  motion.  The 
trial  justice  thereupon  granted  the  motion,  apparently  without  com- 
ment. It  does  not  clearly  ai^ear  exactly  why  the  motion  was  grant- 
ed ;  but  inasmuch  as  the  only  testimony  which  the  trial  justice  admitted 
as  to  any  conversation  held  with  the  president  of  the  defendant  cor- 
poration is  almost  incomprehensible,  and  is  totally  insufficient  to  show 
any  such  contract  as  is  alleged  in  the  complaint,  it  is  fair  to  assume 
that  the  complaint  was  dismissed  on  this  ground.  The  only  question 
which  should  therefore  be  considered  upon  this  appeal  is  whether  the 
trial  justice,  by  erroneous  exclusion  of  evidence,  prevented  the  plaintiff 
from  showing  such  a  contract. 

[2]  The  trial  justice  upon  the  defendants'  objection  excluded  all 
testimony  as  to  conversations  prior  to  December  18th,  on  the  ground 
that,  since  the  contract  pleaded  was  made  on  that  date,  prior  conversa- 
tions were  immaterial  as  too  remote.  Obviously,  however,  if  the  con- 
tract was  consummated  on  December  18th  as  a  result  of  previous  con- 
versations, such  conversations  were  entirely  material  and  admissible 
under  these  pleadings.  The  conversation  of  December  18th  shows  that 
some  arrangement  was  made  on  that  day;  but,  standing  alone,  that 
conversation  is  evidently  incomplete  and  represents  no  definite  agree- 
nient.  After  that  conversation  was  admitted,  it  seems  to  me  too  ob- 
vious to  require  any  argument  that  the  previous  conversations  between 
the  parties  were  admissible  in  order  to  explain  and  fill  out  that  con- 
versation, and  their  exclusion  constitutes  reversible  error. 

Judgment  should  be  reversed,  and  a  new  trial  ordered,  with  costs  to 
the  appellant  to  abide  the  event.    All  concur. 

•For  oUier  caMS  sm  muh*  tople  ft  f  nvmbbb  in  Deo.  A  Am.  Olgi.  1907  to  data.  *  Rep'r.Iiid«z«a 
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(88  Ml9C.  Kep.  70) 

ONE  HUNDRED   AND   TORTY-TWO   %M5:ST  FIFTY-SEVENTH    ST.   CO. 

V.  TROWBRJDGE, 

(Supreme  Court,  Appellate  Term,  First  Department.    December  17,  1914.) 

1.  IjArdlobp  and  Tenakt  (8  223*) — ^Actionb  fob  Rent — Constbuctite  Evic- 

tion  COUNTEBCLAIM. 

In  an  action  for  the  rent  due  under  a  lease  on  March  1st,  where  the 
tenant  claimed  constructive  eviction  and  moted  out  on  March  6th,  while 
the  eviction  is  not  a  defense,  since  it  did  not  occur  until  after  the  rent 
became  due,  the  defendant  can  counterclaim  the  rental  value  of  the 
premises  for  the  balance  of  the  month. 

[Ed.  Note. — ^For  other  cases,  see  Landlord  and' Tenant,  (3ent.  Dig.  ff 
885-893;    Dec,  Dig.  g  223.»1 

2.  Landlord  and  Tenant  ({  231*)  —  AcrioNa  fob  Hunt  —  Couhtebclaim  — 

EvioENcK — Valub. 

In  an  action  for  rent  due  under  a  lease,  where  the  tenant  counter- 
clalms  for  the  reasonable  rental  of  the  premises  during  the  balance  of  the 
term  after  constructive  eviction,  the  lease  is  sufficient  evidence  of  the 
rental  value. 

[Ed.  Note. — For  other  cases,  see  Landlord  and  Tenant,  (}ent.  Dig.  {f 
920-934;   Dec.  Dig.  S  231.*] 

8.  Landlord  a."»d  Tenant  (|  178*) — Construotivk  Bviotiow — Waivkb. 

Where  a  tenant  claims  constructive  eviction  because  of  the  landlord's 
failure  properly  to  heat  the  building,  the  fact  that  the  tenant  remained 
in  the  premises  for  some  time  in  reliance  upon  the  landlord's  promises 
to  remedy  the  condition  does  not  waive  the  eviction. 

[Ed.  Note. — For  other  cases,  see  Landlord  and  Tenant,  Cent  Dig.  f 
713;   Dec.  Dig.  i  178.«] 

4.  Landlosd  and  Tenant  (§  232*) — Actions  fob  Rent — Countebclaim— 
Amount  of  Rbcovebt. 

Where  a  tenant,  who  had  deposited  $300  to  secure  the  payments  of 
the  last  three  months'  rent  under  the  lease,  was  constructively  evicted 
and  moved  out,  six  days  after  the  rent  for  one  month  became  due,  the 
tenant  is  entitled  to  counterclaim,  against  the  landlord's  claim  for  rent, 
$300  and  the  rent  for  the  balance  of  the  month,  which  would  result  In  a 
recovery  of  the  $300,  less  the  amount  of  the  rent  for  the  six  days. 

[Ed.  Note. — For  other  cases,  see  Landlord  and  Tenant,  Cent,  Dig.  M 
935-939;    Dea  Dig.  g  232.*] 

Appeal  from  Municipal  Court,  Borough  of  Manhattan,  First  Dis- 
trict. 

Action  by  the  One  Hundred  and  Forty-Two  West  Fifty-Seventh 
Street  Company  against  Fritzi  M.  Trowbridge.  Judgment  for  the  de- 
fendant on  her  counterclaim,  and  plaintiff  appeals.  Modified  and  af- 
firmed. 

Argued  November  term,  1914,  before  LEHMAN,  DELANY,  and 
WHITAKER,  JJ. 

Weissberger  &  Leichter,  of  New  York  City  (M.  M.  Leichter,  of  New 
York  City,  of  counsel),  for  appellant. 

Edwin  W.  Willcox,  of  New  York  City,  for  respondent. 

WHITAKER,  J.  Plaintiff  has  sued  defendant  for  rent  of  an  apart- 
ment for  the  month  of  March,  1914.  Defendant  took  possession  of 
the  premises  on  October  1,  1912,  under  a  written  lease  for  two  years, 
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expiring  October  1,  1914.  Defendant  deposited  with  the  landlord  $300 
in  cash  to  secure  the  rent  for  the  last  three  months  of  her  term. 

Defendant  claims  constructive  eviction  on  account  of  failure  of  land- 
lord to  provide  sufficient  heat.  Defendant  moved  out  of  the  premises 
on  March  6,  1914.  Defendant  sets  up.  three  counterclaims :  (1)  $82.50 
for  rental  value  for  balance  of  March  rent  accruing  after  she  moved 
out ;  (2)  $50  for  additional  clothing,  gas,  electricity,  etc.,  the  expendi- 
ture of  which  she  claims  was  made  necessary  by  reason  of  landlord's 
failure  to  furnish  sufficient  heat ;  and  (3)  for  the  $300  deposited  with 
the  landlord  as  security  for  rent  for  the  last  three  months  of  the  term. 

The  trial  court  held  that  the  defendant  was  constructively  evicted  by 
reason  of  landlord's  failure  to  properly  heat  the  premises  and  that  she 
was  justified  in  moving  out.  The  court  disregards  the  counterclaim 
for  $50,  and  gives  defendant  judgment  for  the  $300  deposited  with  the 
landlord,  and  presumably  the  $82.50  as  rental  value  for  the  balance  of 
the  month  of  March  was  also  disregarded. 

The  record  discloses  a  preponderance  of  evidence  showing  the  apart- 
ment to  have  been  insufficiently  heated.  There  is  testimony  to  the  effect 
that  this  same  c(ftidition  existed  in  the  winter  of  1912-13  and  right  up 
to  the  time  defendant  moved  out.  The  points  made  by  the  appellant 
are :  (1)  That  the  alleged  evidence  did  not  constitute  a  defense  to  the 
action,  for  the  reason  that  the  action  is  brought  to  recover  the  March 
rent  only  which  became  due  on  the  1st  day  of  March;  and  (2)  that  de- 
fendant moved  out  six  days  after  the  rent  became  due. 

[1]  It  is  true  as  a  general  rule  .that  the  eviction  must  take  place  be- 
fore the  rent  becomes  due  in  order  to  be  a  defense,  and  the  cases  cited 
by  the  plaintiff  so  hold.  While  this  rule  is  well  settled,  it  is  equally 
settled  that  the  defendant  may  counterclaim  and  offset  the  rental  value 
of  the  premises,  after  the  eviction,  from  the  date  of  such  eviction. 
Martin  V.  Crest  Bandeau  Co.,  81  Misc.  Rep.  141,  142  N.  Y.  Supp.  316; 
O'Gorman  v.  Harby,  18  Misc.  Rep.  228,  41  N.  Y.  Supp.  521 ;  Zabar- 
azer  Realty  Co.  v.  Brandstein,  61  Misc.  Rep.  623,  113  N.  Y.  Supp. 
1078. 

[2]  Defendant  set  up  as  a  counterclaim  the  rental  value  of  the  prem- 
ises from  March  6th,  the  day  she  moved  out,  to  April  1st,  which  pe- 
riod was  within  the  month  for.  the  rent  of  which  the  action  is  brought. 
The  lease  was  put  in  evidence,  which  we  think  was  sufficient  to  estab- 
lish the  rental  value  of  the  premises  as  between  the  parties  themselves. 

[3]  The  plaintiff  sets  up  waiver  by  the  defendant  of  the  right  to 
claim  constructive  eviction,  inasmuch  as  the  testimony  showed  that  the 
premises  were  insufficiently  heated  for  several  months  prior  to  the  time 
when  defendant  moved  out.  It  is  true  that  in  certain  cases  the 
right  to  abandon  premises  must  be  exercised  within  a  reasonable  time 
where  tenant  claims  constructive  eviction,  and  the  right  to  so  aban- 
don them  by  tenant  and  to  claim  an  eviction  may  be  waived  by  contin- 
ued possession.  That  rule  has  no  application  to.  the  present  case,  for 
the  reason  that  the  evil  complained  of  was  capable  of  being  remedied 
by  the  landlord,  who  promised  defendant  that  he  would  remedy  it,  and 
the  tenant  had  a  legal  right  to  rely  upon  such  promise.  Marks  v.  Del- 
laglio,  56  App.  Div.  299,  67  N.  Y.  Supp.  736;  Graece  v.  Barker,  130 
N.  Y.  Supp.  141. 
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[4]  The  record  does  not  indicate  how  the  trial  justice  arrived  at  the 
conclusion  that  defendant's  counterclaim  should  be  $300.  The  only 
counterclaims  which  should  have  been  considered  were  the  sum  of 
$300,  which  sum  was  deposited  with  the  defendant  as  security,  and 
$82.50  the  rental  value  of  the  premises  from  March  6th  to  April  1st. 
Deducting  this  latter  sum  from  $100,  the  monthly  rent,  would  leave  a 
balance  due  the  plaintiff  for  the  rent  of  March  of  $17.50,  which  should 
be  deducted  from  the  counterclaim  of  $300. 

The  judgment  for  defendant,  therefore,  should  be  reduced  in  the  sum 
of  $17.50,  and,  as  so  reduced,  affirmed,  with  costs  to  the  respondent. 
All  concur. 


HEUEIi  V   STEIN  et  aL     (No.  5890.) 
(Supreme  Court,  Appellate  DlTlsion,  First  Department    December  11,  1914.) 

1.  Infants  (§  81*) — Qtjabdians  Ad  L,iteii — ^Appointment. 

Under  rule  49,  General  Rules  of  Practice,  providing  that  no  person  shall 
be  appointed  guardian  ad  litem  unless'  he  has  no  interest  adverse  to  that 
of  the  infant,  an  attorney  representing  other  devisees  under  a  will  should 
not  be  appointed  guardian  ad  litem  for  infant  devisees,  where  the  clients 
of  the  attorney  were  claiming  interests  which  would  diminish  the  share 
of  the  infants. 

[Ed.  Note.— For  other  cases,  see  Infants.  Cent  Dig.  {{  222-229;  Dec 
Dig.  §  81.*] 

2.  Infants  (5  81*) — Goabdiar  Ad  Litem — Appointment — Validity. 

Though  an  attorney  appointed  as 'guardian  ad  litem  was  not  qualified, 
because  representing  Interests  distinctly  adverse  to  those  of  the  Infant 
the  infant  is  bound  by  the  appointment 

[Ed.  Note.— For  other  cases,  see  Infants,  Cent  Dig.  g§  222-229;  Dec. 
Dig.  i  81.*] 

3.  Infants  (§  83») — Guabdians  Ad  Litem — Compensation. 

An  attorney,  appointed  as  guardian  ad  litem  for  infaot  devisees,  who 
was  representing  interests  adverse  to  them,  and  who  did  not  protect 
their  interests  at  trial,  but  acted  In  an  adverse  character,  is  not  entitled 
to  compensation;  and  the  infants,  upon  reaching  their  majority,  may 
compel  restitution  of  fees  which  he  Induced  the  executors  to  pay  and  to 
charge  against  their  interests. 

[Ed.  Note.— For  other  cases,  see  Infants,  Cent  Dig.  ${  232-235;  Dea 
Dig.  S  83.»] 

4.  Judgment  (§§  688,  692*) — Conclusiveness — Persons  Concluded. 

Where  a  guardian  ad  litem  of  infant  devisees,  who  bad  not  performed 
services  for  their  benefit,  and  who  was  really  acting  for  adverse  parties, 
induced  the  executors  to  pay  him  a  fee,  a  Judgment  of  the  Surrogate's 
Court  authorizing  the  executors  to  deduct  such  fee  from  the  share  of 
the  Infants,  while  conclusive  upon  the  infants,  as  against  the  executors, 
is  not  conclusive  against  their  right  to  recover  from  the  guardian  the 
amount  paid. 

[Ed.  Note. — For  other  cases,  see  Judgment  Cent.  Dig.  ${  1211,  1215; 
Dec.  Dig.  §§  688,  692.*] 

5.  Infants  (§  83*) — Guardians  Ad  .Litem — Compensation — Summary  Obder. 

Where  an  attorney,  who  was  representing  interests  adverse  to  infant 
devises,  was  appointed  their  guardian  ad  litem  and  received  compensa- 
tion from  the  executors,  which  was  deducted  from  the  share  of  the  in- 
fants, summary  proceedings  may  be  had  to  compel  the  attorney,  tefore 
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settlement  of  tlie  estate  to  return  such  compensatloii,  for  be  was  not 
only  an  officer  of  the  court,  but  occupied  a  fiduciary  relation  toward  the 
Infants. 

[Ed.  Note.— For  other  cases,  see  Infants,  Cent.  Dig.  §§  232-235;  Dec. 
Dig.  §  83.»] 

Clarke  and  Dowllng,  JJ.,  dissenting. 

Appeal  from  Special  Term,  New  York  County. 

Action  by  Emil  Heuel,  as  executor  of  the  estate  of  Conrad  Stein, 
deceased,  against  Alexander  Stein,  as  executor,  and  others,  in  which 
Josephine  Stein  Uterhart  and  another  petition  for  an  order  revoking 
and  setting  aside  any  provision  made  for  the  compensation  of  Emanuel 
J.  Myers  as  guardian  ad  litem,  and  requiring  him  to  make  restitution 
of  the  amount  already  received.  From  an  order  denying  the  petition, 
petitioners  appeal.  Order  reversed,  and  motion  granted,  to  the  extent 
of  requiring  restitution. 

.  Argued  before  INGRAHAM,  P.  J.,  and  LAUGHLIN,  CLARKE, 
SCOTT,  and  BOWLING,  JJ. 

Uterhart  &  Graham,  of  New  York  City  (Frederic  R.  Coudert,  of 
New  York  City,  of  counsel),  for  appellants. 
Emanuel  J.  Myers,  of  New  York  City,  pro  se. 

INGRAHAM,  P.  J.  This  action  was  commenced  in  the  summer 
of  1900,  by  one  of  the  executors  of  the  last  will  and  testament  of  Con- 
rad Stein,  deceased,  to  obtain  a  construction  of  the  will  and  to  deter- 
mine what  real  property  was  devised  to  the  defendants  Alexander 
Stein  and  Conrad  Stein,  two  sons  of  the  testator,  by  the  will.  In 
addition  to  these  two  sons,  the  testator  left  him  surviving  four  chil- 
dren, who  were  infants.  These  two  sons  claimed  that  under  the  will 
they  were  entitled  to  several  pieces  of  real  property,  which  the  plain- 
tiff, as  one  of  the  executors  of  the  will,  disputed.  The  substantial  con- 
test, therefore,  was  between  these  two  sons,  on  the  one  side,  and  the 
four  infants,  on  the  other. 

On  August  24,  1900,  the  complaint  was  served  upon  the  firm  of 
Myers,  Goldsmith  &  Bronner,  who  admitted  service  of  the  complaint 
as  attorneys  for  the  defendants.  Josephine  Stein,  the  widow  of  the 
testator  and  the  mother  of  the  four  infants,  two  of  whom  were  over 
14  years,  and  two  of  them  under  14  years  of  age,  presented  a  peti- 
tion to  the  Supreme  Court,  executed  by  herself  as  the  general  guard- 
ian and  by  the  two  infants  who  were  over  14  years  of  age,  asking  that 
Emanuel  J.  Myers,  of  the  firm  of  Myers,  Goldsmith  &  Bronner,  be 
appointed  as  guardian  ad  litem  for  the  infants.  With  th^t  petition 
Mr.  Myers  presented  an  affidavit  stating  that  he  was  an  attorney  and 
counselor  at  law,  residing  in  the  city  of  New  York,  that  he  had  no  in- 
terest adverse  to  those  of  the  four  infants,  who  desired  to  have  him 
appointed  as  guardian  ad  litem,  and  that  he  was  not  connected  in  busi- 
ness with  any  attorney  or  counsel  whose  interests  are  adverse  to  those 
of  said  infants.  On  that  petition  and  affidavit,  on  the  6th  of  Septem- 
ber, 1900,  the  court  appointed  Mr.  Myers  as  guardian  ad  litem  of  said 
infants.     Mr.  Myers,  as  guardian  ad  litem,  interposed  an  answer 
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for  the  infants,  alleging  that  they  and  each  of  them  were  stran- 
gers to  all  and  singular  the  things  set  forth  in  the  complaint  in  this 
action,  saving  and  excepting  they  were  children  of  Conrad  Stein,  de- 
ceased, who  died  leaving  a  last  will  and  testament,  and  that  they  were 
severally  infants  under  the  age  of  21  years,  and  claimed  such  inter- 
est in  the  premises  as  they  were  severally  entitled  to,  and  the  said  de- 
fendants by  their  guardian  ad  litem  submitted  their  several  rights  and 
interests  in  the  matters  in  question  in  this  action  to  the  protection  of 
the  court.  This  answer  was  signed  by  Emanuel  J.  Myers,  as  guard- 
ian ad  litem  of  the  infants. 

The  defenda-ats  Alexander  Stein  and  Conrad  Stein  served  an  an- 
swer to  the  complaint,  claiming  they  were  entitled  to  certain  real  es- 
tate as  devisees  of  the  testator,  and  that  answer  was  subscribed  by 
Goldsmith  &  Bronner,  as  attorneys  for  the  defendants — ^two  of  the 
partners  of  Emanuel  J.  Myers.  So  far  as  appears  from  the  record, 
the  rights  of  these  infants,  as  against  their  two  brothers,  were  not 
insisted  upon  at  the  trial.  Emanuel  J.  Myers,  although  guardian  ad 
litem  for  the  infants,  seemed  to  have  appeared  upon  the  trial  on  be- 
half of  all  of  the  defendants  and  to  have  tried  the  case  for  them.  In 
his  answering  affidavits,  he  states  that  it  was  understood  that  Judge 
Gross  should  appear  for  and  represent  Josephine  Stein,  as  executrix 
and  individually,  and  Alexander  Stein,  as  executor;  that  Goldsmith 
&  Bronner  should  appear  for  and  interpose  an  answer  in  behalf  of 
Alexander  Stein's  and  Conrad  Stein's  individual  interests,  setting  up 
their  construction  of  the  devise  and  bequest  in  the  will;  that  A.  C. 
Cropsey,  who  was  associated  with  Judge  Gross,  should  appear  for 
and  interpose  an  answer  for  Josephine  Stein,  individually  and  as  testa- 
mentary guardian  for  the  infant  children  of  the  testator,  and  that 
Emanuel  J.  Myers  should  appear  as  guardian  ad  litem  for  the  infant 
children  of  the  testator.  He  then  stated  it  was  understood  and  be- 
lieved that  the  interests  of  these  parties  were  not  adverse,  inimical,  or 
hostile,  and  that  the  evidence  which  would  be  interposed  in  behalf 
of  the  defendants  would  be  the  same,  and  that  the  or^  evidence  to  be 
submitted  was'  showing  the  nature,  character,  and  extent  of  the  brew- 
ery plant,  as  it  was  considered  that  it  was  the  express  wish  of  the  tes- 
tator, as  stated  in  the  will,  that  his  sons  should  carry  on  the  business. 
He  further  stated  that  Judge  Gross  desired  him  to  prepare  and  con- 
duct the  trial  of  the  cause,  and  in  particular  this  question  of  the  iden- 
tity of  the  property  constituting  the  "brewery  business,"  in  view  of 
his  special  knowledge  of  the  "brewery  plant,"  and  that  all  the  ques- 
tions raised  by  the  complaint  were  to  be  fairly  presented  to  the  court, 
with  the  view  that  the  will  should  be  fairly,  honestly,  and  impartially 
construed  in  the  light  of  all  circumstances  showing  the  nature  and 
character  of  the  estate,  and  throwing  any  light  on  the  testator's  inten- 
tion in  the  "devise  of  the  brewing  busmess."  The  cause  was  tried 
at  the  Special  Term  of  the  Supreme  Court  presided  over  by  Mr.  Jus- 
tice Bischoff,  who  rendered  a  decision,  sustaining  the  position  taken 
by  Judge  Gross  and  Emanuel  J.  Myers  as  to  the  validity  of  the  trusts 
contained  in  the  will,  that  Mrs.  Josephine  Stein  was  not  required  to 
elect,  but  entitlecf  to  her  right  of  dower,  as  well  as  to  the  testamentary 
provisions,  and  further  deciding  that  certain  real  estate  was  part  of 
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the  brewery  business,  and  against  the  contention  of  Alexander  Stein 
and  Conrad  Stein,  which  had  been  argued  by  Mr.  Myers,  although  op- 
posed to  the  interest  of  his  wards,  as  to  the  four  vacant  lots  and  the 
foreman's  house,  claimed  by  them  as  part  of  the  "brewery  plant." 

[1,  2]  It  is  quite  clear  upon  this  record  that  Mr.  Myers  was  not  a 
cdmpetent  person  to  be  appointed  guardian  ad  litem,  within  the  pro- 
visions of  rule  49  of  the  General  Rules  of  Practice.  His  firm  had 
appeared  for  Alexander  Stein  and  Conrad  Stein,  whose  interests  were 
distinctly  adverse  to  those  of  the  infants,  and  his  affidavit,  upon  which 
he  was  appointed  guardian  ad  litem,  was,  to  say  the  least,  misleading. 
The  will  of  the  testator  was  indefinite  as  to  the  real  estate  which  was 
included  in  the  devise  to  these  two  sons,  and  these  two  sons'  claim  to 
certain  real  property  of  the  testator  as  included  in  tlie  devise  to  them 
was  adverse  to  tliose  of  the  other  children  of  the  testator,  as  they  would 
have  an  interest  in  all  of  the  real  estate  which  the  testator  owned, 
which  was  not  included  in  the  bequest  to  these  two  sons.  I  agree, 
however,  with  my  Brother  CLARKE  that  this  did  not  make  the  ap- 
pointment of  Mr.  Myers  as  guardian  ad  litem  void,  and  the  judgment 
thus  entered  would  bind  the  infants,  as  well  as  the  adult  heirs  of  the 
testator.  See  Parish  v.  Parish,  77  App.  Div.  267,  78  N.  Y.  Supp. 
1089,  on  appeal  175  N.  Y.  181,  67  N.  E.  298. 

[3-6]  Mr.  Myers  then  made  two  applications  to  the  Supreme  Court 
for  an  order  fixing  his  compensation,  under  rule  50  of  the  General 
Rules  of  Practice ;  but  neither  of  the  applications  resulted  in  an  order 
in  compliance  with  such  rule,  and  therefore  it  would  appear  that  Mr. 
Myers  was  not  entitled  to  receive  any  compensation  as  guardian  ad 
litem,  and,  if  the  facts  which  were  submitted  had  been  before  the 
court  on  those  applications,  it  is  clear  that  no  award  would  have  been 
made.  It  is  also  clear  that  Mr.  Myers  rendered  no  services  to  the 
infants  as  against  the  claims  of  their  brothers  to  these  pieces  of  real 
property.  What  he  did  was  to  appear  as  counsel  for  the  adult  de- 
fendants. So  Mr.  Myers  was  entitled  to  no  payment  out  of  the  estate 
of  the  infants  for  his  services  as  guardian  ad  litem. 

Having  failed  to  obtain  an  order  which  would  justify  such  a  pay- 
ment, he  persuaded  the  executors  of  the  testator,  without  any  order 
of  the  court,  to  pay  him  the  sum  of  $5,363.90.  That  money  seems 
to  have  been  paid  out  of  the  general  assets  of  the  estate,  as  at  that 
time  no  property  had  been  set  apart  for  the  infants.  Subsequently, 
however,  the  executors  presented  to  the  surrogate  an  accounting  of 
their  proceeding,  in  which  these  infants  were  parties,  represented  by 
guardian  ad  litem.  In  that  accounting  there  was  a  credit  claim  for 
Siis  payment  of  $5,363.90  to  Mr.  Myers,  as  guardian  ad  litem.  I 
cannot  find  that  the  decree  of  the  surrogate  is  a  part  of  these  pro- 
ceedings; but  it  is  stated  that  the  decree  contained  a  provision  that 
the  said  sum  of  $5,363.90,  paid  to  Emanuel  J.  Myers  as  guardian  ad 
liton  of  the  infant  children,  should  be  paid  out  of  "the  several  dis- 
tributive shares  of  the  said  Josephine  Stein,  the  younger,  Paula  Stein, 
Ella  Stein,  and  Carl  Stein,  in  equal  proportions,  share  and  share  alike, 
when  the  trust  period  expires  at  the  majority  of  the  youngest  child, 
Carl  Stein,  or  his  death  before  majority."    We  must  assume  that  this 
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decree  of  the  surrogate  is  res  adjudicata  as  between  these  parties,  and 
that  as  between  the  infants  and  the  executors  the  infants  are  charge- 
able on  the  final  distribution  of  the  estate  with  the  proportionate 
amount  of  this  sum  of  money,  illegally  and  improperly  paid  by  the 
executors  out  of  the  estate.  But  Mr.  Myers  was  not  a  party  to  that 
proceeding,  nor  was  his  right  to  retain  that  sum  adjudicated  as  be- 
tween himself  and  his  wards,  the  infants. 

Undoubtedly  the  executors  have  a  right  to  charge  that  payment  to 
the  wards  upon  the  final  distribution  of  the  estate;  but  there  is  noth- 
ing in  this  decree,  as  I  view  it,  that,  as  between  Mr.  Myers  and  the 
wards,  is  an  adjudication  which  prevents  the  court  from  ordering  Mr. 
Myers  to  repay  to  his  former  wards  the  money  wrongfully  paid  to  him 
and  charged  to  them  on  the  final  distribution  of  the  estate.  He  stands 
before  this  court  as  an  attorney  and  counselor  of  this  court,  and  he 
was  appointed  by  this  court  as  guardian  ad  litem  on  an  affidavit  con- 
taining statements  which  were  misleading.  He  acted  as  guardian  ad 
litem  through  the  trial  of  the  action  which  determined  the  right  of 
his  wards  to  certain  real  property,  without  acting  solely  for  the  wards 
against  their  brothers,  who  claijned  an  interest  in  the  real  property 
adverse  to  that  of  the  wards,  and  for  that  he  has  received  from  tlie 
infants  a  sum  of  money  to  which  he  clearly  was  not  entitled.  Under 
such  circumstances,  it  seems  to  me  that  the  authority  of  this  court  in 
its  control  over  its  attorneys  and  counselors  at  law,  when  the  infants 
arrive  at  age  and  before  the  final  distribution  of  the  estate,  is  suffi- 
cient to  require  the  attorney  to  repay  the  sum  of  money  which  he  has 
received  without  legal  authority.  The  notice  of  motion  is  that  Mr. 
Myers  be  required  to  repay  to  the  executors  the  amount  which  he 
has  received  from  them  as  compensation  for  the  service  rendered  as 
guardian.  To  grant  the  motion  in  this  form  would  be,  in  effect,  to 
reverse  or  modify  the  surrogate's  decree,  which,  as  has  been  said,  is 
valid  and  conclusive  as  between  the  executors  and  the  petitioners.  It 
is  not  conclusive,  however,  as  between  Mr.  Myers  and  his  former 
wards. 

The  notice  of  motion  also  asks  for  "such  other  and  further  relief 
as  may  seem  to  the  court  just  and  proper  in  the  premises,"  and  under 
this  clause  we  are  in  a  position  to  make  an  order  adjusting  the  rights 
of  the  parties,  all  of  whom  are  before  the  court,  which  has  also  be- 
fore it  all  the  facts  in  the  case.  Mr.  Myers  is  not  only  an  officer  of 
the  court  by  virtue  of  his  office  as  attorney  and  counselor  at  law,  but 
in  his  relation  to  the  infants  he  was  especially  appointed  as  the  repre- 
sentative and  officer  of  the  court  to  protect  the  interests  of  its  wards. 
He  is  therefore  subject  to  the  summary  jurisdiction  of  the  court.  He 
has  been  guilty  of  procuring,  under  circumstances  which  we  cannot 
approve,  a  large  sum  of  money,  to  which  he  is  not  entitled  and  which 
has  been  or  must  be  paid  by  his  wards,  who  until  now  have  had  no 
opportunity  to  contest  with  him  the  propriety  of  the  payment  to  him. 
Under  these  circumstances  it  is  well  within  the  power  of  the  court 
to  require  him  to  make  restitution  by  repaying  to  his  former  wards 
the  sums  which  he  received  from  the  executors  as  compensation  for 
his  services  as  guardian  ad  litem,  with  interest. 
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To  this  extent  the  motion  will  be  granted,  the  order  appealed  from 
being  reversed,  with  $10  costs  and  disbursements.  Settle  order  on  no- 
tice. 

LAUGHLIN  and  SCOTT,  JJ.,  concur. 

CLARKE,  J.  (dissenting).  1.  Rule  49  of  the  General  Rules  of 
Practice  provides  that : 

"No  person  shall  be  appointed  guardian  ad  litem,  either  on  the  application 
of  tlie  infant  or  otherwise,  unless  he  be  the  general  guardian  of  snch  infant, 
or  is  fully  competent  to  understand  and  protect  the  rights  of  the  infant,  and 
has  no  Interest  adverse  to  that  of  the  Infant,  and  is  not  connected  in  business 
with  the  attorney  or  counsel  of  the  adverse  party." 

In  Parish  v.  Parish,  17  App.  Div.  267,  78  N.  Y.  Supp.  1089,  in  an 
action  in  partition,  the  attorney  for  the  plaintiff  was  a  clerk  in  the 
office  of  the  firm  of  lawyers  who  appeared  for  the  adult  defendant, 
and  a  member  of  this  firm  appeared  for  some  of  the  infant  defendants, 
while  another  clerk  in  their  office  appeared  for  others  of  the  infant 
defendants  as  guardians  ad  litem.     Mr.  Justice  O'Brien    said: 

"Rule  49  of  the  General  Rules  of  Practice,  having  for  Its  object  the  protec- 
tion of  infants,  must,  so  far  as  Its  language  is  susceptible  of  extension,  be 
construed  in  its  broadest  sense;  and,  so  construed,  we  think  the  term  'con- 
nected in  business'  with  the  attorney  or  connsel  of  the  adverse  party  conton- 
plates  any  kind  of  business  association,  and  therefore  would  include  clerks, 
as  well  as  partners.  What  the  rule  was  Intended  to  secure  Is  the  appoint- 
ment of  a  guardian  who  has  no  business  association  with  those  representing 
adverse  Interests,  so  that  the  infant  might  obtain  the  benefit  of  the  free  and 
independent  Judgment  of  the  one  selected  to  protect  his  rights.  A  stmilar 
■construction,  we  also  think,  must  be  given  to  the  expressions  In  the  rule,  'In- 
terest adverse'  and  'adverse  party.'  So  construed,  the  rule  is  not  to  be  lim- 
ited to  cases  wherein,  as  the  result  of  an  adjudication,  it  has  been  held  that 
the  interests  of  the  Infants  are  or  are  not  adverse,  but  is  applicable  as  well 
to  cases  where  the  question  of  whether  the  Interests  of  the  infants  are  or  are 
not  adverse  Is  Involved." 

On  appeal  (175  N.  Y.  181,  67  N.  E.  298)  CuUen,  J.,  said: 

"It  may  be  assumed  that  as  to  certain  of  the  guardians  the  affidavits  show 
that  their  appointments  were  made  in  violation  of  tlie  rule,  and  it  may  also 
be  conceded  that  the  proper  Interpretation  of  those  rules  should  largely  rest 
in  the  judgment  of  that  court  by  which  Ihey  were  formulated.  Hence,  had 
the  court  below  on  a  direct  application  to  vacate  the  orders  appointing  those 
guardians,  or  on  an  appeal  from  those  orders,  set  the  appointments  aside,  we 
should  In  no  way  have  interfered  with  their  determination.  •  *  «  Doubt- 
less It  was  the  duty  of  the  trial  court  to  appoint  as  guardian  for  each  of  the 
infants  a  person  competent  to  protect  his  interests  and  not  connected  with 
the  attorney  or  counsel  for  the  adverse  party." 

It  is  plain,  therefore,  as  it  seems  to  me,  that  as  Goldsmith  and  Bronr 
ner,  partners  of  Mr.  Myers,  represented  Alexander  and  Conrad  Stein, 
the  devisees,  who  were  claiming  the  whole  of  the  property  in  con- 
troversy, Mr.  Myers'  appointment  as  guardian  ad  litem  of  the  four 
infants  was  in  violation  of  said  rule.  The  infants'  interests  required 
opposition  to  that  of  their  elder  brothers  and  the  maintenance  of  the 
proposition  that  this  property  should  be  determined  not  to  have  been 
devised  to  them,  but  to  have  passed  into  the  residuary  estate,  of  which 
the  infants  were  the  beneficiaries.  Mr.  Myers  was  clearly  connected 
150  N.Y.S.— 36 
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in  business  \vith  the  attorneys  of  the  adverse  parties.    But  the  Court 
of  Appeals  proceeds: 

"But  who  was  to  determine  these  facts  and  qnaliflcatlons?  Plainly,  the 
court  to  whom  the  application  was  made.  The  order  of  the  court  appointing 
the  guardian  ad  litem  recites  that  It  satisfactorily  appears  to  the  court  that 
the  person  appointed  had  no  interest  adverse  to  that  of  the  Infant  defendants 
and  that  be  vrna  not  In  business  with  the  attorney  or  counsel  for  the  plain- 
tiffs or  any  adverse  party.  If  the  court  erred  in  this  determination,  It  did 
not  deprive  the  court  of  jurisdiction  or  render  the  Judgment  voidable,  but, 
like  any  other  error,  was  to  be  corrected  only  by  direct  attack ;  that  is  to  say, 
by  appeal  or  by  motion  to  set  the  order  aside." 

Final  judgment  was  entered  in  the  action  in  which  Mr.  Myers  was 
appointed  guardian  ad  litem  January  16,  1902.  No  appeal  was  taken 
from  the  order  appointing  the  guardian  ad  litem,  and  no  motion  was 
ever  made,  or  is  now  made,  to  vacate  or  set  aside  said  order. 

2.  Rule  50  of  the  General  Rules  of  Practice  provides  that: 

"It  ^all  be  the  duty  of  every  attorney  or  officer  of  the  court  to  act  as  the 
guardian  of  any  Infant  defendant.  In  any  suit  or  proceeding  against  him, 
whenever  appointed  for  that  purpose  by  an  order  of  this  court.  And  it  shaU 
be  the  duty  of  such  guardian  to  examine  Into  the  circumstances  of  the  case, 
so  far  as  to  enable  him  to  make  the  proper  defense,  when  necessary  for  the 
protection  of  the  rights  of  the  infant,  and  he  shall  be  entitled  to  such  com- 
pensation for  his  services  as  the  court  may  deem  reasonable.  But  no  order 
allowing  compensation  to  guardians  ad  litem  shall  be  made,  except  upon  an 
affidavit  to  be  made  by  such  guardian,  if  an  attorney  of  the  court,  »  *  • 
showing  that  he  has  examined  into  the  drcumstances  of  the  case,  and  has, 
to  the  best  of  bis  ability,  made  himself  acquainted  with  the  rights  of  bis  ward, 
and  that  such  guardian  has  taken  all  the  steps  necessary  for  the  protection  of 
such  rights,  to  the  best  of  his  knowledge,  and  as  be  believes,  stating  what  has 
been  done  by  him  for  the  purpose  of  ascertaining  the  rights  of  the  ward." 

There  is  no  order  of  the  Supreme  Court,  which  appointed  Mr.  Myers 
guardian  ad  litem  in  this  action,  fixing  or  allowing  any  compensation 
for  his  services  rendered  herein.  It  is  obvious  that  the  language  of 
the  rule  requiring  an  order  of  the  court  refers  to  the  court  in  which 
the  litigation  was  pending,  in  which  the  guardian  was  appointed,  where 
the  order  appointing  him  was  made,  and  where  the  services  were  ren- 
dered. This  is  emphasized  by  the  fact  that  two  applications  to  the 
court  were  made  for  such  an  order,  and  that  no  such  order  exists. 
So  much  of  the  notice  of  motion,  therefore,  as  asks  for  an  order  re- 
voking, canceling,  and  setting  aside  any  provisions  heretofore  made 
herein  for  the  compensation  of  said  Emanuel  J.  Myers  as  guardian  ad 
litem  must  fail,  because  there  is  no  order  made  herein  providing  for 
compensation. 

3.  Not  having  succeeded  in  obtaining  an  order  fixing  his  compensa- 
tion from  the  Supreme  Court,  Myers  obtained  from  the  executors  of 
the  estate  of  Conrad  Stein,  without  the  order  of  any  court,  the  sum 
of  $5,363.90.  Thereafter,  in  the  Surrogate's  Court,  in  the  account- 
ing by  the  executors  of  their  decedent's  estate,  said  payment  was  al- 
lowed to  them,  and  the  provision  was  inserted  in  the  decree  passing 
their  accotmts  that  said  sum  should  be  paid  out  of  and  from  the  sev- 
eral distributive  shares  of  the  four  infants  in  equal  proportion,  share 
and  share  alike,  when  the  trust  period  expires  at  the  majority  of  the 
youngest  child,  which  period  arrived  in  November,  1912.    As  between 
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the  accounting  executors  and  the  said  infants,  who  were  all  parties 
to  the  accounting  proceedings,  said  decree  is  res  adjudicata.  Said 
decree  never  having  been  vacated  or  appealed  from,  and  still  existing 
in  full  force  and  effect,  I  am  not  able  to  perceive  that  this  court  in 
this  proceeding  has  any  power  or  authority  over  said  final,  decree  of 
the  Surrogate's  Court  which  permits  it  tb  make  any  order  .in  the  prem- 
ises affecting  said  provision.  What  is  presented  here  is  whether,  upon 
summary  application  by  way  of  petition,  the  Supreme  Court  has  the 
power  to  direct  an  attorney,  who  was  appointed  a  guardian  ad  litem 
in  a  pending  litigation  in  said  court  in  1900,  in  a  litigation  which  was 
concluded  by  the  final  judgment  entered  in  1902,  who  did  not  pro 
cure  an  order  of  this  court  fixing  his  compensation  for  services,  but 
who  received  such  compensation  from  the  executors  of  an  estate,  upon 
whose  final  accounting  a  decree  was  entered  allowing  said  payment, 
to  make  restitution  to  the  infants,  who,  by  the  terms  of  said  decree, 
are  now  called  upon  to  pay  the  amount  thereof  to  the  trust  estate. 
I  think  that  the  guardian  was  erroneously  paid  for  his  services  as 
guardian,  because  he  never  obtained  an  order  of  the  Supreme  Court 
fixing  and  allowing  his  compensation.  But  he  received  pajmient  from 
the  executors,  and  their  account  showing  such  payment  was  passed 
and  approved  by  the  Surrogate's  Court.  I  fail  to  find  upon  the  facts 
and  circumstances  disclosed  upon  this  record  warrant  for  summary 
proceedings  of  restitution  by  order. 

The  orders  appealed  from  should  be  affirmed,  with  $10  costs  and 
disbursements  to  the  respondent. 

DOWLING,  J.,  concurs. 


H.  LEONARD  SIMMONS  CO.  V.  GOLDFARB  et  aL 
(Supreme  Court,  Appellate  Term,  First  Department.    December  17,  1014.) 

1.  BVIDENCK   (8  417*) — Paboi,  Evidencb — ADinssiBiUTT. 

Where  plaintiff's  memoracclum  of  a  contract  for  tbe  sale  of  fur  coats 
did  not  purport  to  contain  all  of  tbe  terms  of  tbe  contract,  parol  evidence 
that  plaintiff  was  to  pay  cash  as  the  coats  were  delivered  was  adml.ssl- 
ble. 

[Ed.  Note.— For  other  cases,  see  Brldence,  Cent  Dig.  ||  1874-1809; 
Dec.  Dig.  {  417.*] 

i.  COWTRACTS  (J  171*) — CoNBTBUCrrON. 

Where  a  memorandum  for  the  sole  of  a  large  number  of  fur  coats  pro- 
vided that  they  should  be  shipped  as  wanted,  and  it  appeared  that  cash 
was  to  be  paid  for  each  shipment,  it  could  not  be  held  as  a  matter  of 
law  that  the  contract  was  an  entire  one,  for  It  could  not  be  supposed  that 
the  purchaser  could  delay  ordering  the  garments  so  as  to  delay  payment 
Indefinitely. 

[Ed.  Note.— Sy>r  other  cases,  see  Contracts,  Cent  Dig.  {g  754-757 ;  Dec. 
Dig.  1 171.»] 

8.  Evidence  (§  457*) — Paeol  Evidence — Tbadb  Tkbms — ADinssiBn.rrT. 

In  an  action  for  breach  of  a  contract  for  the  sale  of  fur  coats,  where 
the  memorandum  of  sale  noted  the  terms  as  3  per  cent,  cash,  evidence  of 

•7or  oUier  cases  see  same  topic  ft  9  NmiBBB  In  Dec.  ft  Am.  Digs.  1907  to  date,  &  Rep'r  Indexes 
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the  meaning  of  the  term  In  the  fur  trade  was  admisstble  to  explain  tlie 
contract, 

[Ed.  Note.— For  other  cases,  see  Evidence,  Cent  Dig.  gf-ZlOl,  2107,  2108; 
Dec.  Dig.  i  457.»1 

Appeal"  from  City  Court  ot  New  York,  Trial  Term. 

Action  by  the  H.  Leonard  Simmons  Company  against  Isaac  Gold- 
farb  and  Bernard  Weingold,  copartners  as  Goldfarb  &  Weingold. 
From  a  judgment  for  plaintiff,  and  an  order  denying  a  new  trial,  de- 
fendants appeal.    Reversed  and  remanded. 

Argued  November  term,  1914,  before  LEHMAN,  DELANY,  and 
WHITAKER,  JJ. 

Henry  Kuntz,  of  New  York  City  (Abraham  P.  Wilkes,  of  New  York 
City,  of  counsel),  for  appellants. 

L  Gainsburg,  of  New  York  City  (Herman  Druck,  of  New  York  City, 
of  counsel),  for  respondent 

WHITAKER,  J.  Plaintiff  sues  for  breach  of  contract  for  manu- 
facture and  delivery  of  certain  fur  coats.  The  alleged  contract  is  in 
the  shape  of  an  order  signed  by  defendant  Goldfarb  and  delivered  to 
plaintiff.    It  is  not  signed  by  plaintiff.    It  is  as  follows : 

May  IS. 

M Goldfarb  &  Weingold: 

Ship  to  H.  L.  Simmons  &  Co. 
How  ship.  .As  wanted. 
Terras:  3%  cash. 

808        44    Hudson  Seal  coats  on  pat.  501  85.00 

4  sizes  to   follow  501A 

linings  and  facings  to  be  deducted 

807        10    Hudson  Seal  coats  on  pat  501  75.00 

1  sizes  to  follow  , 
linings  to  be  deducted  also  facing 

6    Hudson  Seal  coats  on  pat.  502  00.00 

2  sizes  to  follow 

lining  and  facing  to  be  deducted. 
Accepted.  '  Goldfarb. 

Defendants  made  and  delivered  to  the  plaintiff  7  of  the  60  coats,  viz., 
4  coats  at  $85  each,  2  coats  at  $75  each,  and  one  coat  at  $90,  leaving  a 
balance  of  53  coats  undelivered.  Plaintiff  claims  that,  by  reason  of  de- 
fendants' failure  to  make  and  deliver  the  balance  of  the  coats,  viz.,  53, 
plaintiff,  in  order  to  fill  orders  which  it  had  received  from  customers, 
was  compelled  to  and  did  go  into  the  market,  purchase  skins,  and  have 
the  53  coats  made  up ;  that  the  actual  cost  of  said  S3  coats  over  and 
above  the  contract  price  which  it  agreed  to  pay  defendants  was  the  sum 
of  $1,247.50.  Plaintiff  gave  credit  to  defendants  for  the  7  coats  de- 
livered, amounting  to  $580,  and  also  for  certain  other  indebtedness,  ag- 
gregating the  sum  of  $954.60,  leaving  a  balance  due  plaintiff  as  dam- 
ages of  $292.90,  for  which  plaintiff  recovered  a'  verdict 

The  defense  sets  up  as  counterclaims  the  same  sums  for  which  plain- 
tiff gives  defendants  credit,  and  also  the  affirmative  defense  that  the 
coats  were  to  be  delivered  to  the  plaintiff  "as  wanted,"  and  that  plaintiff 
should  pay  cash  for  such  coats  as  were  delivered  at  the  time  of  delivery, 

•For  other  cases  see  same  topic  &  I  axm^Ett  in  Dec.  &  Am.  Digs.  1807  to  flate,  ft  Rep'r  Ind«xet 
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less  3  per  cent.,  to  be  deducted  from  the  price ;  that  the  plaintiff  re- 
quested defendants  to  deliver  7  of  the  coats,  amounting  to  the  sum 
of  $850,  which  defendants  made  and  delivered,  and  which  were  ac- 
cepted; that  upon  such  delivery  defendants  demanded  payment  for 
such  coats,  less  3  per  cent.,  but  plaintiff  failed  to  pav  for  same,  where- 
upon defendants  declared  contract  terminated,  and  discontinued  further 
manufacture  and  delivery ;  that  imtil  the  plaintiff  refused  to  pay  for 
the  coats  actually  made  for  them,  and  delivered  to  them,  defendants 
complied  with  all  the  terms  of  the  agreement. 

[  1  ]  The  principal  question  to  determine  was  whether  or  not  the  de- 
fendants were  justified  in  terminating  the  contract  upon  the  failure  of 
the  plaintiff  to  pay  for  the  7  coats  delivered  at  its  request.  The  de- 
fen(^nts  offered  evidence  to  show  that  the  words  "Terms:  3%  cash," 
as  used  in  the  order,  had  a  definite  and  well-understood  meaning  in  the 
fur  trade,  and  that  they  meant,  and  were  understood  to  mean,  in  the 
trade,  that  no  goods  were  to  be  delivered,  except  for  cash  on  delivery ; 
that  is,  that  each  lot  should  be  paid  for  in  cash  when  delivered  upon 
request.  This  evidence  was  excluded  by  the  court.  Defendants  also 
attempted  to  prove  that  at  the  time  the  order  was  signed  it  was  ver- 
bally agreed  between  the  parties  that,  simultaneously  with  each  delivery 
of  coats  "as  wanted"  by  plaintiff,  the  defendants  were  to  be  paid  cash 
for  the  goods  actually  delivered,  that  plaintiff  failed  to  keep  this  condi- 
tion of  the  agreement,  and  that  the  defendants  were  willing  to  deliver 
all  remaining  coats,  provided  plaintiff  would  pay  cash  as  agreed.  This 
testimony  was  also  ruled  out  bv  the  court.  We  think  the  court  erred 
in  excluding  this  testimony.  The  signed  order  does  not  purport  to  be 
a  contract  containing  all  the  terms.  It  is  simply  a  memorandum  made 
by  defendants,  a  written  promise.  It  contains  no  promises  on  the  part 
of  the  plaintiff,  and  any  promises  made  by  plaintiff  at  the  time  the  or- 
der was  delivered  to  it,  or  any  verbal  agreement  its  representative  made 
to  induce  the  signing  of  the  order,  may,  we  think,  be  shown  by  the  de- 
fendants. 

The  defendants  should  have  been  permitted  to  prove  that  the  plain- 
tiff agreed  to  pay  cash  for  installments  of  goods  as  delivered.  The  rule 
invoked  by  the  court,  that  the  parol  evidence  offered  by  defendants 
tended  to  contradict  the  written  contract  between  the  parties,  had  no 
application.  Brigg  v.  Hilton,  99  N.  Y.  517,  3  N.  E.  51,  52  Am.  Rep. 
63;  Routledge  v.  Worthington,  119  N.  Y.  592,  23  N.  E.  1111. 

[2]  Furthermore,  we  do  not  think,  under  all  the  facts  disclosed  by 
the  record,  that  it  should  have  been  determined  as  a  matter  of  law  by 
the  court  in  its  charge  that  the  contract  was  an  entire  one.  Upon  the 
face  of  the  memorandum  we  think  the  order  or  contract  was  susceptible 
of  being  construed  as  a  divisible  one.  35  Cyc.  265.  It  could  not  have 
been  contemplated  that  the  plaintiff  could  have  ordered  the  garments 
as  it  "wanted"  them,  and  thus,  perhaps,  delay  payment  indefinitely. 
The  evidence  excluded  by  the  court  would  have  tended  to  show  the 
intention  of  the  parties  in  this  respect,  and  it  is  such  intention  that 
should  have  determined  the  question. 

[8]  We  also  think  the  court  erred  in  excluding  the  testimony  of- 
fered by  defendants  to  show  that  the  terms  "3%  cash"  had  a  definite 
and  wefi-understood  meaning  in  the  fur  trade,  and  what  was  under- 
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Stood  in  that  trade  by  the  term.  The  court  stated :  "We  all  know  what 
cash  means."  That  is  true,  but  the  term  "3%  cash"  is  quite  different 
from  the  simple  word  "cash."  But,  even  had  the  term  been  simply 
"cash,"  we  think  the  testimony  should  have  been  admitted.  Smith  v. 
Clews,  114  N.  Y.  190,  21  N.  E.  160,  4  L.  R.  A.  392,  11  Am.  St.  Rep. 
627.  It  is  well  known  that  in  certain  business  pursuits  cash  may  mean 
10  or  more  days'  time. 

We  also  think  the  court  erred  in  admitting  the  books  of  account 
of  the  plaintiff. 

Judgment  should  be  reversed,  and  a  new  trial  ordered,  with  costs  to 
the  appellant  to  abide  the  event. 

DELANY,  J.,  concurs.    LEHMAN,  J.,  concurs  in  the  result. 


BARNETT  v.  NBWBURT. 
(Supreme  Conrt,  Appellate  Term,  First  Department    December  17,  1914.) 

COUBTS    ({  188*) — MUMCIFAT  COUBT — JUBISDICTIOM — ACTION  AT  LAW, 

As  partners  may,  on  dissolution,  transfer  title  of  the  firm  assets  to 
one  partner,  and  thus  confer  on  him  the  absolute  ownership,  the  assignee 
may  maintain  an  action  at  law  against  a  retiring  member,  who  there- 
after collects  assets  of  the  old  firm ;  and,  since  an  accounting  Is  not  neces- 
sary, the  action  may  be  maintained  In  the  Municipal  Court. 

[Ed.  Note.— For  other  cases,  see  Courts,  Cent  Dig.  gg  412,  439,  440, 
442,  447,  448,  461,  452,  454,  468,  464,  465,  467,  468;   Dec.  Dig.  j  188.*] 

Appeal  from  Municipal  Court,  Borough  of  the  Bronx,  Second  Dis- 
trict. 

Action  by  Caryl  A.  Barnett  against  Henry  Newbury,  who  counter- 
claimed.  From  a  judgment  dismissing  defendant's  counterclaim,  de- 
fendant appeals.    Reversed  and  remanded. 

Argued  November  term,  1914,  before  LEHMAN,  DELANY,  and 
WHITAKER,  JJ. 

Marshall  S.  Hagar,  of  New  York  City,  for  appellant 
Matthew  M.  Black,  of  Brooklyn,  for  respondent. 

LEHMAN,  J.  The  plaintiff  brought  an  action  upon  certain  notes 
made  by  the  defendant,  his  former  partner.  The  answer  admits  the 
material  allegations  of  the  complaint,  but  sets  up  two  counterclaims. 
The  trial  justice  dismissed  these  counterclaims,  on  the  theory  that  they 
involved  partnership  transactions,  and  that  the  Municipal  Court  had 
therefore  no  jurisdiction  over  these  causes  of  action. 

The  appdlant  concedes  that  the  first  counterclaim  cannot  properly 
be  pleaded  in  the  Municipal  Court,  but  appeals  from  the  judgment  be- 
cause the  second  counterclaim  was  also  dismissed.  In  this  counter- 
claim the  defendant  pleaded : 

"That  by  the  terms  and  conditions  of  the  dissolution  of  the  partnership 
*  •  *  the  defeudiiut  became  the  owner  of  and  was  entitled  to  receive  all 
accounts  receivable  due  the  said  partnership ;  that  after  the  dissolution  of 
the  said  partnership  the  plaintiff  bad  and  received  and  applied  to  his  own 

*For  other  cases  see  same  topic  &  i  nvmbeb  In  Dec.  £  Am.  Digs.  1907  to  date,  A  Rep'r  Indexes 
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use  the  sum  of  $44.21  due  on  the  said  accounts  receivable  of  the  said  part- 
nership; that  the  proceeds  of  these  accounts  were  the  property  of  and  be- 
longed to  the  defendant,"  etc 

It  requires  no  citation  of  authority  to  show  that  upon  a  dissolution 
of  partnership  the  partners  may  transfer  title  of  any  of  their  assets 
to  one  partner,  and  that  thereupon  such  partner  becomes  the  absolute 
owner  thereof,  and  may  enforce  his  title,  even  against  his  former  co- 
partner. His  title  does  not  depend  upon  the  results  of  an  accounting, 
for  the  firm  has  by  agreement  parted  with  its  interests  therein.  Conse- 
quently, if  a  copartner  thereafter  interferes  with  these  assets,  an  ac- 
tion at  law  may  be  brought  against  him,  just  as  if  a  stranger  had  been 
guilty  of  the  same  interference.  In  this  case  it  is  not  contended  that 
the  counterclaim  does  not  allege  such  a  transfer  to  the  defendant, 
and  the  defendant  has  a  right  to  bring  an  action  at  law  against  his 
partner  for  any  unlawful  interference  with  or  unjust  enrichment 
through  such  interference  with  his  assets.  No  accounting  is  neces- 
sary in  such  action,  and  the  Municipal  Court  has  jurisdiction. 

Judgment  should  be  reversed,  and  a  new  trial  ordered,  with  costs 
to  appellant  to  abide  the  event.    All  concur. 


(S8  Misc.  Rep.  73)  

GUARANTEE  CONST.  CO.  v.  RICKERT-PINLAY  REALTY  CO. 

(Supreme  Court,  Appellate  Term,  First  Department.    December  17,  1914.) 

1  Contracts  (J  22*) — Requisites — Pboposal  and  Acceptance — Excavation 

WOBK. 

A  proposed  agreement  to  do  excavation  work,  spedflcally  stating  that 
a  contract  "along  these  lines"  would  be  prepared  if  the  arrangement  wab 
satisfactory  and  defendant  accepted,  was  not  a  contract  between  the  par- 
ties, in  the  absence  of  a  subsequent  acceptance,  though  approved  by  de- 
fendant's engineer. 

[Ed.  Note.— For  other  cases,  see  Contracts,  Cent  Dig.  H  67,  82-92,  104- 
108;   Dec.  Dig.  {  22.*] 

2.  Pbincipal  and  Agent  (S  23*) — Evidence  or  Aoenct — Sufticibnct. 

In  an  action  for  breach  of  a  contract  to  do  excavation  work,  the  terms 
of  which  were  alleged  to  have  been  made  and  approved  by  defendant's 
engineer,  evidence  held  insntUclent  to  show  that  such  engineer  bad  power 
to  bind  the  defendant 

[Ed.  Note. — For  other  cases,  see  Principal  and  Agent,  Cent  Dig.  f  41; 
Dea  Dig.  I  23.*] 

Appeal  from  Municipal  Court,  Borough  of  "Manhattan,  First  Dis- 
trict. 

Action  by  the  Guarantee  Construction  Company  against  the  Rickert- 
Finlay  Realty  Company.  Judgment  for  plaintiff,  and  defendant  ap- 
peals, and  plaintiff  takes  a  cross-appeal.  Reversed,  and  complaint  dis- 
missed. 

Argued  November  term,  1914,  before  LEHMAN,  DELANY,  and 
WHITAKER,  JJ. 

Robert  H.  Southard,  of  New  York  City,  for  plaintiff. 
Blackwell  Bros.,  of  New  York  City  (Leo  C.  Weiler,  of  New  York 
City,  of  counsel),  for  defendant. 

*For  other  cases  see  same  topic  &  i  .number  in  Dec.  ft  Am.  Digs.  1907  to  date,  &  Rep'r  Indexes 
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WHITAKER,  J.  This  action  was  begun  in  1907.  It  was  tried  be- 
fore the  court  without  a  jury  on  May  1,  1914.  The  following  ques- 
tions are  raised  by  the  appeal:  (1)  The  right  of  the  plaintiff  to  re- 
cover upon  the  merits;  (2)  the  propriety  and  validity  of  the  order 
amending  and  increasing  the  judgment;  (3)  the  validity  of  the  cross- 
appeal  by  plaintiff  from  the  judgment  in  his  favor,  wluch  was  subse- 
quently increased  by  order  of  the  court. 

Concerning  the  first  question,  the  complaint  alleges  that  on  or  about 
May  5,  1906,  plaintiff  and  defendant  entered  into  a  contract  with  each 
other  whereby  it  was  agreed  that  plaintiff  should  do  certain  excavat- 
ing work  for  defendant,  furnish  the  tools,  machinery,  etc. ;  that  plain- 
tiff should  begin  immediately  and  complete  the  work  as  quickly  as 
possible,  and  that  defendant  should  pay  the  plaintiff  the  cost  of  said 
work  and  a  net  profit  of  5  cents  a  cubic  yard  in  addition  to  each  cubic 
yard  removed  up  to  20,000  cubic  yards,  and  that  the  said  work  should 
amount  to  at  least  20,000  cubic  yards,  and  that  defendant  should  also 
pay  the  expense  of  transporting  plaintiff's  machinery  to  the  work; 
that  plaintiff  entered  upon  the  performance  of  the  contract,  and  con- 
tinued to  perform  all  the  conditions,  etc.,  upon  its  part;  that  defend- 
ant wrongfully  refused  to  permit  plaintiff  to  continue  said  work ;  that 
plaintiff  has  been  damaged  in  the  sum  of  $500.  Defendant  denies  all 
these  allegations.  Plaintiff,  as  a  matter  of  fact,  never  did  any  of  the 
work.  It  did,  however,  according  to  the  testimony  of  its  officers,  or- 
der its  machinery  to  be  shipped  from  Princeton. 

The  first  question  really  narrows  itself  do^vn  to  the  simple  fact  as 
to  whether  there  ever  was  a  binding  contract  made  between  the  par- 
ties. The  plaintiff  is  a  corporation.  The  witnesses  who  testified  in 
its  behalf  were  Charles  L.  Inslee,  its  president,  John  S.  Martin,  the 
former  secretary,  and  Frank  L.  Sample,  the  general  manager.  The 
witnesses  testified  to  certain  conversations  had  with  Edward  J.  Rickert, 
defendant's  president,  and  with  Charles  E.  Bethel,  who  died  before 
the  trial.  .  Bethel  was  a  civil  engineer,  and  was  working  for  defend- 
ant in  connection  with  its  grading  at  Flushing,  L.  I.,  which  was  the 
grading  and  excavating  plaintiff  claimed  he  contracted  to  do.  Bethel 
was  not  an  officer  of  defendant,  but  simply  an  employe  at  a  weekly  sal- 
ary. On  May  2,  1906,  Martin,  plaintiff's  secretary,  went  to  Flushing, 
where  defendant  was  doing  its  own  grading  and  excavating,  and  had 
a  conversation  with  Bethel,  the  employe  of  defendant.  On  May  5th 
Martin  called  on  the  president  of  defendant,  Rickert.  Martin  claims 
that  he  discussed  the  matter  with  Rickert,  and  that  Rickert  told  him 
to  "make  the  proposal  in  writing  to  Mr.  Bethel,  and,  if  he  approved 
it,  the  company  would  sign  the  contract."  Martin  then  saw  Mr.  Bethel 
in  Flushing  the  same  day. 

Mr,  Rickert  testified  that  Martin  discussed  the  work  with  him  and 
proposed  to  submit  a  proposition  in  writing.  Rickert  denies  that 
Bethel  had  any  power  in  the  matter,  or  that  he  told  Martin  that  Bethel 
had  any  power  in  the  matter,  or  that  he  would  sign  a  contract  if  Bethel 
approved.  After  Martin  and  one  Sample  had  concluded  a  discussion 
with  Bethel  concerning  the  work  and  its  details,  Martin,  on  behalf 
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of  the  plaintiff,  sutwnitted  the  following  to  Bethel,  whom  he  claims 
approved  it,  and  also  to  Rickert : 

"Subject— Grading  Outfit. 

"New  York,  May  6th,  1906. 
"Elckert-Flnlay  Realty  Ca,  1  West  34th  St,  New  York  City. 

"Dear  Sir:  We  beg  to  outline  for  your  consideration  and  acceptance  the 
following  general  conditions  of  an  agreement  entered  into  this  morning  be- 
tween our  Mr.  Martin  and  your  engineer,  Mr.  Bethel,  at  Flushing,  Long  Is- 
land: 

"We  propose  to  place  upon  your  de%'elppinent  work  at  Broadway  Station, 
Flushing,  a  grading  outfit  to  consist  of  not  less  than  40  wheel  and  drag 
Bcrai)ers  and  the  necessary  force  to  operate  same.  Our  operations  are  to 
commence  at  once  and  be  continued  under  the  direction  of  your  engineer. 
You  are  to  pay  for  the  actual  cost  of  these  operations,  plus  a  net  profit  to 
us  of  5  cents  for  every  cubic  yard  of  earth  removed,  up  to  20,000  yards.  If 
the  total  number  of  yards  is  in  excess  of  20,000  yards,  you  are  to  pay  us  a 
net  profit  of  4  cents  per  cubic  yard  for  any  such  excess  up  to  50,000  yard.s. 
You  are  to  pay  us  further  25  per  cent,  of  any  difterence  between  the  actual 
cost  of  the  work,  not  including  our  profit,  and  30  cents  per  yard.  Going  over 
the  work  this  morning,  we  figured  it  was  costing  you  at  present  from  35  to 
40  cents  to  move  this  material.  We  think,  therefore,  that  we  would  be  fairly 
entitled  to  25  per  cent,  of  any  saving  we  can  make  you  on  these  figures. 

"It  is  understood  that  the  above  prices  are  based  upon  the  following  con- 
ditions: The  maximum  haul  is  to  be  300  feet,  and  you  are  to  allow  us  1  cent 
per  yard  for  every  100  feet  overhaul  In  estimating  the  saving.  We  are  not 
to  be  asked  to  move  anything  larger  than  one-man  stone.  We  will  make  spe- 
cial agreement  with  you  regarding  the  removal  of  rock.  If  you  so  desire  it. 

"The  payments  for  the  actual  cost  of  the  work  are  to  be  made  as  the'  work 
progresses  and  as  necessity  may  require.  The  payment  of  our  profit  is  to  be 
made  monthly,  and  based  upon  the  engineer's  estimate.  Our  share  of  any 
saving  is  to  be  adjusted  when  our  entire  work  is  completed  and  the  actual 
cost  per  yard  determined.  It  is  understood  that  the  expenses  of  transporta- 
tion of  plant  to  Flushing  are  necessarily  a  part  of  the  cost  of  the  work  and 
will  be  paid  for  by  you.  It  is  also  understood  that  you  furnish  as  with 
stablli^f  for  as  many  team^  as  we  may  find  it  necessary  to  employ  In  order 
to  prosecute  the  work  in  accordance  with  your  directions. 

'■We  have  handled  a  large  amount  of  work  on  this  basis,  and  it  has  been 
customary  for  us  to  render  a  bill  at  stated  Intervals  for  the  actual  cost.  Our 
bills  are  Itemized,  and  vouchers  for  each  Item  are  on  file  in  our  office,  where 
they  wlU  always  be  open  to  your  inspection.  We  would  prefer  to  have  this 
method  followed,  as  it  gives  a  better  opportunity  of  checking  up  and  keep- 
ing track  of  the  cost  of  the  work;  but  if  yon  prefer  to  pay  all  the  bills 
yourselves,  after  we  have  O.  K.'d  them,  we  have  no  objection  to  your  do- 
ing so. 

"With  regard  to  the  payment  of  labor  on  the  work  we  would  suggest  and 
prefer  you  to  have  a  timekeeper  to  check  up  our  pay  rolls.  We  trust  that 
the  arrangement  will  be  satisfactory,  and  upon  your  acceptance  will  prepare 
a  contract  along  these  lines. 

"Very  truly  yours,  Goarantee  Construction  Co., 

"James  S.  Martin,  Jr.,  'Treasurer." 

The  plaintiff  claims  that  this  was  the  contract,  the  same  having  been 
approved  by  Bethel  before  it  was  submitted  to  Rickert,'  and  Martin 
testifies  in  substance  that  it  was  approved  by  Bethel  and  then  sub- 
mitted to  Rickert,  defendant's  president,  who  refused  to  sign  it  and 
declined  to  go  ahead  with  the  matter.    This  ended  the  negotiations. 

[1]  A  reading  of .  this  exhibit  makes  it  perfectly  plain  that  there 
never  was  a  contract.  It  is  not  a  contract.  It  is  a  proposed  agreement 
and  suggestion.    Upon  its  face  it  refutes  the  idea  that  it  was  ever  in- 
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tended  to  be  a  contract.  It  specifically  states  that  a  contract  "along 
these  lines"  would  be  prepared  if  the  arrangement  was  satisfactory, 
and  if  the  defendant  accepted  the  suggestions.  It  is  not  even  an  un- 
conditional offer  upon  the  part  of  defendant,  upon  which  an  acceptance 
otherwise  than  in  writing  would  have  bound  the  plaintiff,  much  less 
the  defendant.    It  lacks  the  elements  of  a  binding  contract. 

[2]  The  contention  of  the  plaintiff  that  Bethel  had  power  to  bind 
the  defendant  corporation  is  unsound.  There  is  not  sufficient  evidence 
to  show  that  Bethel  had  power  to  bind  the  defendant,  even  taking  the 
testimony  of  defendant's  witnesses  as  true,  and  even  conceding  that  the 
paper  submitted  was  a  contract.  The  motion  of  defendant's  attorney 
to  dismiss  the  complaint  should  have  been  granted.  Having  come  to 
this  conclusion,  it  is  unnecessary  to  discuss  the  other  questions. 

The  judgment  should  be  reversed,  with  costs  to  the  defendant  ap- 
pellant, and  the  complaint  dismissed,  with  costs.    All  concur. 


MORGAN  V.  MORGAN  et  aL 
(Supreme  Court,  Appellate  Term,  First  Department.    December  17,  1914.) 

Landlord  and  Tenant  (§  306*) — Suumabt  Pbocekdinqs — Plkading — Proof. 

A  plaintiff,  who  seeks  as  landlord  in  summary  proceedings  the  removal 
of  defendant  as  tenant  for  nonpayment  of  rent,  must,  to  obtain  a  final 
order,  prove  the  aUegatlona  of  hla  petition,  and  he  cannot  sustain  an  or- 
der on  the  theory  that  defendant,  alleging  an  Invalid  gift,  is  a  mere 
squatter. 

[Ed.  Note. — For  other  caaes,  see  Landlord  and  Tenant,  Cent  Dig.  g 
1313;   Dec  Dig;  1306.*] 

Appeal  from  Municipal  Court,  Borough  of  Manhattan,  Ninth  Dis- 
trict. 

Action  by  John  Morgan  against  Theresa  K.  Morgan  and  others. 
From  a  final  order  in  summary  proceedings  for  plaintiff,  as  landlord, 
defendants  appeal.    Reversed,  and  new  trial  ordered. 

Argued  November  term,  1914,  before  LEHMAN,  DELANY,  and 
WHITAKER,  JJ. 

John  J.  Cunneen,  of  New  York  City,  for  appellant  Theresa  K.  Mor- 
gan. 

Frederick  L.  Kane,  of  New  York  City,  for  appellant  John  Morgan. 
Alexander. 'Thain,  of  New  York  City,  for  respondent. 

LEHMAN,  J.  The  tenant  appeals  from  a  final  order  in  summary 
proceedings  entered  upon  the  direction  of  a  verdict.  The  order  is 
based  upon  a  petition  alleging  nonpayment  of  rent  after  demand. 
There  is  no  proof  of  agency  on  the  part  of  the  person  making  the 
petition,  there  is  no  proof  of  a  demand,  and  whatever  slender  proof 
there  is  of  a  lease  is  met  by  the  proof  of  the  defendant  that  she  oc- 
cupied the  premises  under  a  gift  from  a  former  owner. 

Conceding  that  the  alleged  gift  is  invalid,  still,  if  the  defendant's 
testimony  is  true,  she  entered  into  no  contract,  express  or  implied,  to 
pay  rent.    The  plaintiff  does  not  seriously  contend  that' he  has  con- 

*For  oUrer  eai m  sse  uun«  topic  A  I  humbbr  In  Deo.  A  Am.  I>igs.  1907  to  dat«,  *s  Il«p'r  ladaxes 
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clusively  proven  the  allegations  of  his  complaint,  but  does  contend 
that  the  final  order  should  be  sustained,  on  the  ground  that  he  has 
shown  that  the  defendant  is  a  squatter.  The  court  has,  however,  ob- 
tained jurisdiction  only  by  means  of  his  sworn  petition,  and  the  plain- 
tiff cannot  thereafter  seek  to  sustain  a  final  order,  unless  he  has  made 
proof  according  to  his  allegations.  Regardless,  therefdre,  of  any  ques- 
tion of  whether  the  petitioner  can  bring  a  new  petition  upon  other 
facts,  it  appears  that  the  present  order  must  be  reversed. 

Order  reversed,  and  a  new  trial  ordered,  with  costs  to  appellant  to 
abide  the  event.    AH  concur. 


(87  MlBC.  Rep.  109) 

CLIFTON  V.  MACKAUF. 

(Dutchess  County  Court    October,  1914.) 

liARDLOSS    AWD    TENANT    (J    186*) — DBrWJTIVE    PBE1CISK8 — DAMAOEB — ^LIABIL- 
ITY OF  Landlobd. 

Where  a  landlord  Is  under  no  express  obligation  to  make  repairs,  he  Ifl 
not  liable  for  damages  to  a  tenant's  goods  from  water  from  a  defective 
leader  pipe  located  in  a  portion  of  the  building  which  he  reserved  for 
common  use  of  his  tenants,  In  the  absence  of  proof  that  the  condition  of 
the  pipe  had  been  such  as  to  charge  blm  with  an  unreasonable  omission  to 
asccftaln  its  condition  and  remedy  the  defect. 

[Ed.  Note. — ^For  other  cases,  see  Landlord  and  Tenant,  Cent.  Dig.  f& 
647-666,  657-660;    Dec.  Dig.  jj  166.*] 

Action  for  rent  by  John  Clifton  against  Rose  H.  Mackauf.  Decision 
for  plaintiff. 

A.  H.  F.  Secger,  of  Newburgh,  for  plaintiff. 
Schlosser  &  Donnelly,  of  Beacon,  for  defendant 

ARNOLD,  J.  This  action  was  brought  to  recover  rent  due.  The 
defendant  counterclaimed  for  damages  she  sustained  in  consequence 
of  water  which  came  upon  the  floor  of  the  demised  premises  from  the 
area  way  in  the  rear,  and  she  alleges  that  because  of  the  relations  exist- 
ing between  the  plaintiff  and  herself,  to  wit,  landlord  and  tenant,  the 
plaintiff  as  such  landlord  is  responsible  for  the  damages  she  suffered. 

The  plaintiff  established  his  cause  of  action  to  my  satisfaction  and  is 
entitled  to  recover  for  five  months'  rent  at  $21  per  month  for  the  store, 
$105,  and  $10  per  mcinth  for  five  months'  rent  of  rooms,  $50,  making  a 
total  of  $155. 

The  defendant  alleges  tender  to  defeat  the  recovery  of  rent;  but 
as  the  payment  was  sought  to  be  made  by  check,  and  concededly  the 
defendant  did  not  keep  her  account  good,  and  did  not  make  her  tender 
good  previous  to  the  commencement  of  the  action,  I  do  not  find  her 
defense  proven,  and  therefore  dismiss  it  from  further  consideration. 

The  material  question  to  be  decided  is :  Can  the  plaintiff  be  held  re- 
sponsible for  the  injury  to  defendant's  goods  ?  The  plaintiff  owned  a 
building  in  Beacon  City,  consisting  of  four  stores  on  the  ground  floor, 
with  living  apartments  over  them.    The  defendant  occupied  one  of 
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these  stores,  and  the  -plaintiff  lived  in  one  of  the  apartments  over  the 
store. 

The  water  from  the  roof  of  the  entire  building  is  taken  by  a  single 
leader  sufficient  in  size  to  carry  the  water  away,  and  this  leader  runs 
down  the  building  at  or  about  the  premises  leased  to  the  defendant, 
and  then  passesi  over  an  area  way,  about  \0  or  12  feet  wide  and  10  or 
12  feet  high,  to  a  cistern.  This  area  way  runs  entirely  across  the  end 
of  the  building  and  is  for  the  use  of  all  the  tenants  of  the  stores.  The 
apartments  ove;r  the  stores  do  not  connect  with  this  area  way.  At  one 
end  of  the  area  way  is  a  drain  opening  of  sufficient  capacity  to  keep 
the  area  way  free  from  water  if  unobstructed. 

The  damage  in  question  occurred  on  January  24,  1914,  and  was 
occasioned  by  a  leak  in  the  leader,  which  permitted  the  water  to  escape 
therefrom  into  this  area  way,  and  this  water,  with  other  water  which 
had  accumulated  in  the  area  way  owing  to  the  hard  rainstorm  of  that 
day,  ran  over  the  areaway  into  defendant's  store. 

Two  or  three  days  previous  to  the  said  24th  day  of  January,  some 
water  had  accumulated  in  the  area  way  and  the  defendant  complained 
to  the  plaintiff,  who  thereupon  cut  a  ditch  into  the  ice  and  made  a  run- 
way for  the  water  to  the  drain  and  no  damage  occurred.  It  is  not  con- 
tended that  the  accumulation  at  that  time  was  in  any  way  due  to  the 
defective  leader,  and  the  plaintiff's  contention  is  that  because  of  the 
extreme  cold  weather  following  a  thaw  the  leader  was  burst  on  the 
24th,  and  that  he- had  no  knowledge  of  its  condition  until  the  damage 
occurred. 

The  defendant  does  not  claim  that  there  was  any  express  obligation 
on  the  part  of  the  landlord  to  make  any  repairs,  and  it  has  been  settled 
by  numerous  authorities  in  this  state  that  unless  there  is  such  an  agree- 
ment the  landlord  is  not  bound  to  repair.  Witty  v.  Matthews,  52  N. 
Y.  512;  Clancy  v.  Byrne,  56  N.  Y.  129,  15  Am.  Rep.  391 ;  Trustees  of 
Canandaigua  v.  Foster,  156  N.  Y.  354,  50  N.  E.  971,  41  L.  R.  A.  554. 
66  Am.  St.  Rep.  575;  Wolf  v.  Kilpatrick,  101  N.  Y.  146,  4  N.  E.  188, 
54  Am.  Rep.  672 ;  JaflFe  v.  Harteau,  56  N.  Y.  398,  15  Am.  Rep.  438. 

Can  the  plaintiff  be  held  liable  on  the  general  principle  of  negligence 
because  of  the  common  use  of  the  area  way  and  the  reservation  by  him 
of  such  use  for  the  benefit  of  his  tenants  ?  The  duty  he  owed  the  de- 
fendant under  such  circumstances  was  to  keep  the  leader  and  area  way 
in  a  reasonably  safe  condition,  and  the  measure  of  that  duty  is  reason- 
able care  and  prudence.  Alperin  v.  Earle,  55  Hun,  211,  8  N.  Y.  Supp. 
51 ;  Schwartz  v.  Monday,  49  Misc.  Rep.  527,  97  N.  Y.  Supp.  978;  Peil 
v.  Reinhart,  127  N.  Y.  384,  27  N.  E.  1077,  12  L.  R.  A.  843.  In  Han- 
selman  v.  Broad,  113  App.  Div.  448,  99  N.  Y.  Supp.  405,  the  court  say: 

"I  think  that  the  rule  of  liability  is  well  stated  in  Alperin  v.  Earle,  55  Hun, 
211  (8  N.  Y.  Supp.  51].  •  »  •  The  landlord  l3  responsible  for  Injuries  to 
his  tenants  resulting  fr<»n  the  dangerous  condition  of  those  parts  of  the  build- 
ing which  he  reserves  for  the  common  use  and  over  which  he  retains  control, 
but  only  when  be  has  been  guilty  of  actual  negligence  with  regard  tttereto. 
To  bring  him  within  this  rule,  'it  must  appear,'  as  was  said  in  Henkel  v. 
Mnrr,  SI  Hun,  30,  that  with  some  notice  of  the  condition  of  things,  or  un- 
der some  circumstances  equivalent  to  notice,  such  as  an  unreasonable  omis- 
sion to  ascertain  the  condition,  he  had  failed  to  make  the  necessary  repairs 
or  changes  called  for  by  the  condition  or  exigency.'    This  is  the  fair  rule." 
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In  the  case  under  c(Misideration  there  is  no  evidence  that  the  leader 
was  defective  prior  to  January  24,  1914,  the  day  the  goods  of  defend- 
ant were  damaged,  nor  was  there  anything  shown  as  to  the  condition 
of  the  leader  and  area  way  equivalent  to  notice,  or  to  charge  the  plain- 
tiff .with  an  unreasonable  omission  to  ascertain  the  condition  thereof, 
and  I  therefore  conclude  that  the  defendant  has  failed  to  establish  a 
counterclaim,  and  it  should  be  dismissed. 

Ordered  accordingly. 

(87  Misc.  Bep.  266) 

PEOPLE  V.  HARRIS. 

(Court  of  General  Sessions,  New  York  County.    October,  1914.) 

CBi»nNAL  Law  (f  1086*) — ^Appbal — Necessity  of  Objection  Below — ^Defect 
IN  Pboop. 

On  appeal  from  a  conviction  by  a  Magistrate's  Court  of  the  city  of  New 
York  of  a  violation  of  Public  Hack  Ordinance,  art  7,  subd.  5,  prohibiting 
the  permitting  of  a  public  hack  to  remain  at  a  place  not  designated  by 
the  mayor  as  a  public  hack  stand,  an  objection  that  there  was  no  proof 
that  the  place  where  defendant's  hack  stood  was  not  a  public  stand  could 
not  be  considered,  when  not  made  below. 

[Ed.  Note.— For  other  cases,  see  Criminal  Law,  Cent  Dig.  H  1631-1640, 
2639-2641;  Dec.  Dig.  {  1036.»1 

Appeal  from  Magistrate's  Court. 
.  Harry  A.  Harris  was  convicted  by  a  Magistrate's  Court  of  a  vio- 
lation of  a  city  ordinance,  and  appeals.    Affirmed." 

Bernard  Gordon,  of  New  York  City,  for  appellant. 
James  E.  Smith,  of  Olean,  for  the  People. 

ROSALSKY,  J.  "  The  defendant  was  convicted  of  a  violation  of 
article  7,  subd.  5,  of  the  Public  Hack  Ordinance  of  the  corporation 
of  the  city  of  New  York,  which  provides  as  follows : 

"No  public  hack,  while  awaiting  employment  by  passengers,  shall  stand  in 
any  public  street  or  place  other  than  at  or  upon  a  public  back  stand  desig- 
nated or  established  in  accordance  with  this  ordinance." 

Another  subdivision  of  this  article,  which  is  applicable  to  the  facts 
in  this  case,  is  section  3,  which  provides  as  follows : 

"The  mayor  is  hereby  authorized  to  locate  and  designate  as  public  hack 
stands  such  space  alongside  of  the  curb,  adjacent  to  property  used  as  public 
parks,  public  buildings,  raUroad  stations,  steamship  and  ferry  landings,  ho- 
tels, restaurants,  theaters  and  the  center  of  any  street  or  avenue  where  the 
roadway  exdustve  of  the  sidewalk  is  30  feet  in  width  vr  more." 

There  was  ample  evidence  before  the  magistrate  showing  that  the 
defendant,  while  awaiting  employment  by  passengers,  did  permit  a 
public  hack,  of  which  he  was  the  driver,  to  remain  in  front  of  the 
Normandie  Hotel,  at  the  southeast  corner  of  Thirty-Eighth  street  and 
Broadway,  in  the  borough  of  Manhattan,  county  of  New  York,  which 
place  was  not  designated  as  a.  public  hack  stand  by  the  mayor  in  ac- 
cordance with  subdivision  3  of  article  7  of  the  Public  Hack  Ordinance. 

It  is  claimed  by  counsel  that  there  was  no  legal  evidence  before  the 
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magistrate  establishing  the  fact  that  the  mayor  did  not  designate  the 
space  alongside  of  the  curb  in  front  of  the  Normandie  Hotel  as  a 
public  hack  stand,  that  the  testimony  of  the  officer  to  the  effect  that 
the  place  where  the  vehicle  stood  was  not  a  public  hack  stand  was 
purely  hearsay  and  insufficient,  and  that  the  list  of  public  hack  stands 
designated  by  the  mayor  should  have  been  offered  in  evidence.  If 
these  claims  had  been  made  in  the  proceeding  before  the  magistrate, 
and  the  list  of  places  designated  by  the  mayor  had  not  been  properly 
proved  and  offered  in  evidence,  showing  that  the  space  alongside  of 
the  curb  in  front  of  the  Normandie  Hotel  was  not  a  public  hack  stand, 
then  the  objection  to  the  admission  of  the  officer's  testimony  would  be 
well  founded,  and  sufficient  to  require  a  reversal  of  the  judgment  of 
conviction,  as  it  is  well  grounded  in  the  law  that  courts  cannot  take 
judicial  notice  of  the  acts  of  administrative  officers  or  of  city  ordi- 
nances. Porter  v.  Waring,  69  N.  Y.  250;  People  ex  rel.  Langdon 
V.  Dalton,  46  App.  Div.  264,  61  N.  Y.  Supp.  263;  People  ex  rel. 
Caridi  v.  Creelman,  150  App.  Div.  746,  135  N.  Y.  Supp.  718. 

It  is  now  too  late  to  complain  that,  because  there  was  no  specific 
proof  upon  this  point,  the  conviction,  which  is  otherwise  based  upon 
complete  proof  of  guilt,  should  be  disturbed.  No  objection  was  made 
to  the  officer's  testimony,  and,  if  there  had  been,  it  could  easily  have 
been  established  that  the  place  in  question  was  not  designated  as  a 
public  hack  stand.  It  is  an  elementary  rule  of  law  which  requires 
a  defendant  to  take  his  ground  when  he  has  an  opportunity  to  ol>- 
ject,  so  that  the  people  shall  not  be  misled  by  his  silence;  but  he  is 
not  allowed  to  spring  an  objection  for  the  first  time  on  appeal,  after 
the  opportunity  has  passed  for  the  people  to  make  additional  proof 
whereby  the  defect  may  be  obviated.  It  seems  to  me  that  it  was  as- 
sumed upon  the  trial  that  the  space  alongside  of  the  curb  at  the  south- 
east comer  of  Thirty-Eighth  street  and  Broadway  was  not  a  public 
hack  stand,  and,  that  fact  having  been  assumed  upon  the  trial,  should 
be  assumed  at  all  future  stages  of  the  case.  Thayer  v.  Marsh,  75  N. 
Y.  340;  Brady  v.  Nally,  151  N.  Y.  258,  45  N.  E.  547;  Wines  v.  Mayor, 
70  N.  Y.  613. 

It  has  been  held  that,  where  there  has  been  failure  to  prove  that  the 
offense  was  committed  within  the  jurisdiction  of  the  court,  such  ques- 
tion could  not  be  raised  for  the  first  time  upon  appeal.  Wagner  v. 
People,  *41  N.  Y.  684;  People  v.  Wood.  131  N.  Y.  617.  30  N.  E. 
243;  People  v.  Cooper,  58  App.  Div.  532,  69  N.  Y.  Supp.  257: 
People  V.  Pugh,  167  N.  Y.  524,  60  N.  E.  770;  People  v.  Stein,  112 
App.  Div.  896,  97  N.  Y.  Supp.  923.  Where  there  was  a  failure  to 
prove  the  incorporation  of  the  corporation  whose  property  had  been 
stolen,  the  appellate  court  likewise  refused  to  consider  such  question 
upon  appeal,  unless  it  had  been  raised  in  the  court  below.  People 
V.  Grossman,  168  N.  Y.  47,  60  N.  E.  1050;  People  v.  Formosa,  131 
N.  Y.  478,  30  N.  E.  492,  21  Am.  St.  Rep.  612.  In  People  v.  Blake. 
121  App.  Div.  613,  106  N.  Y.  Supp.  319,  the  appellant  failed  to  urge 
that  the  indictment  had  been  found  after  the  expiration  of  the  period 
prescribed  in  the  statute  of  limitations,  and  it  was  held  that  the  point 
not  having  been  raised  at  the  trial  could  not  be  urged  upon  appeal. 
In  a  murder  case,  where  there  was  an  absence  of  direct  proof  that 
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the  person  who  received  the  wounds  was  the  same  person  whose  body 
the  undertaker  had  buried,  the  court  also  refused  to  disturb  the  verdict. 
People  V.  Lagroppo,  90  App.  Div.  219,  86  N.  Y.  Supp.  116,  affirmed 
179  N.  Y.  126,  71  N.  E.  737. 

In  all  of  these  cases  the  courts  not  only  point  out  that  the  objection 
comes  too  late,  but  also  declare  that  the  appellant  himself  assumed 
the  existence  of  the  fact  upon  the  trial,  and  hence  cannot  repudiate 
what  he  himself  assumed.  No  substantial  error  was  committed  by 
the  magistrate  whereby  the  rights  of  the  appellant  were  prejudiced, 
and  the  judgment  of  conviction  must  be  affirmed. 

Judgment  affirmed. 


In  re  CONNOLLY'S  ESTATB. 

(Surrogate's  Gonrt;  New  York  Ck>unty.    December  8,  1914.) 

GtTABDiAN  AND  Wabd  (i  68*) — CmtD's  Estatb — Pabent's  Bttbial  Bxpbwseb. 

Wbere  the  general  guardian  of  an  Infant  child  paid  the  burial  expenses 

oJt  its  mother  to  save  her  from  a  pauper's  grave,  equity,  in  cousideratioa 

of  the  child's  legal  and  moral  obligations,  will  allow  the  payment  of  such 

amount. 

[Ed.  Note. — For  other  cases,  see  Guardian  and  Ward,  Cent.  Dig.  $$  204- 
282;  Dec.  Dig.  S  5&*] 

In  the  matter  of  the  estate  of  Mary  A.  Connolly,  deceased.  On  ob- 
jection to  a  payment  made  by  a  child's  general  guardian.  Objection 
overruled. 

John  Patrick  Walsh,  of  New  York  City,  for  petitioner. 
Leonidas  Dennis,  of  New  York  City,  for  United  States  Fidelity  & 
Guaranty  Co. 
Andrew  S.  Hamersley,  of  New  York  City,  special  guardian. 

FOWLER,  S.  The  general  guardian  of  the  child  paid  the  burial 
expenses  of  the  child's  mother,  $67.50,  to  save  her  from  a  pauper's 
grave.  Objection  is  made  to  the  payment  by  the  child's  special  guard- 
ian. My  first  impression  was  that  the  objection  must  be  sustained,  but 
on  reflection  I  was  not  so  clear,  and  I  have  re-examined  the  point  for 
myself,  not  having  been  helped  by  reference  to  any  authority  or  prin- 
ciple on  the  argument  It  seemed  to  me  that  it  would  be  a  scandal  in 
the  law  if  a  child  with  an  estate  was  not  morally  obligated  under  the 
circumstances. 

I  find  that  Judge  Reeve,  as  I  supposed,  in  his  excellent  old  book  on 
"Domestic  Relations,"  now  a  classic  in  our  country,  states  generally 
that  it  is  the  duty  of  children  who  are  able  so  to  do  to  support  indigent 
parents.  He  places  the  liability,  however,  on  the  basis  of  the  statute  of 
43  Elizabeth,  generally  re-enacted  in  America.  I  find  that  St.  43  Eliz. 
was  expressly  re-enacted  in  New  York  with  enlargements  (1  K.  &  R. 
566,  §  21 ;  1  R.  S.  1813.  p.  286,  §  21 ;  1  R.  S.  [1st  Ed.]  p.  614,  pt.  1,  c 
20,  tit.  1,  §  1),  similar  to  the  Connecticut  law,  which  seems  to  have  been 
founded  on  a  most  excellent  equity.    The  statute,  tucked  away  in  a 
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composite  section  of  a  later  act,  appears,  I  fear  inadvertently,  to  have 
been  repealed  and  not  re-enacted.  Chapter  593,  Laws  1886;  Consoli- 
dated Laws,  Table  of  Laws  Repealed.  But  does  it  make  any  real  dif- 
ference in  tiiis  case  whether  the  liability  of  an  infant  is  recognized  b 
law  or  only  in  equity?  It  is  a  recognized  principle  of  equity  that  the 
Chancellor  or  the  Master  of  the  Rolls  would  make  some  allowance  out 
of  an  infant's  estate  where  the  infant's  family  was  indigent  or  in  poor 
circumstances.  Harvey  v.  Harvey,  2  P.  W.  22;  Lanoy  v.  Duke  of 
Athol,  2  Atk.  447;  Petre  v.  Petre,  3  Atk.  511 ;  Ex  parte  Petre,  7  Ves. 
Jr.  403. 

Lord  Eldon  stated,  I  think,  the  real  principle  in  Wellesley  v.  Duke 
of  Beaufort,  2  Russ.  28.  I  find  that  Lord  Langdale,  M.  R.,  made  an 
allowance  out  of  infant's  estate  for  the  support  of  parents,  and  in  Hey- 
sham  v.  Heysham,  1  Cox,  179,  an  allowance  was  made  out  of  the  in- 
fant's estate  for  the  support  of  the  mother.  Equity  would  even  allow 
to  an  infant  a  sum  to  enable  him  to  maintain  his  father's  bastard. 
Bradshaw  v.  Bradshaw,  1  J.  &  W.  627.  It  cerjainly  was  the  slenderest 
of  all  possible  moral  obligations  that  a  lawful  child  should  be  so  bound 
for  his  father's  obligation.  But  it  was  a  dictate  of  kindness,  and  eq- 
uity is  always  kind  as  well  as  just. 

Thus  it  is  apparent  that  equity  will  generally  take  into  consideration, 
not  only  the  infant's  legal  obligations,  but  his  moral  obligations  as 
well,  to  his  needy  parents.  How  could  it  be  otherwise  in  a  refined 
system  of  jurisprudence  in  a  civilized  country?  If  an  infant  possessed 
of  an  estate  is  under  moral  obligations  in  equity  to  support  his  indigent 
parents,  how  much  more,  then,  would  it  seem  that  he  is  under  obliga- 
tions to  give  to  them  the  last  of  all  earthly  offices  and  obligations,  a 
decent  burial.  If  the  infant  is  under  such  moral  obligation,  is  the 
guardian,  who  is  only  the  person  sui  juris  of  the  infant,  under  opposed 
and  different  obligations  ?  I  doubt  it  In  any  event  I  should  be  asham- 
ed in  this  instance  to  sustain  the  objection  to  the  payment  of  the  trifling 
burial  expense  of  the  infant's  mother  out  of  her  child's  estate. 

The  objection  will  be  overruled. 
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(88  Misc.  Rep.  67) 

ROSENWASSEK  et  al.  V.  AMUSEMENT  ENTERPRISES,  Ipc,  et  al. 

(Supreme  Court,  Appellate  Term,  First  Department.    December  17,  1914.) 

L  GOAKANTT   ({  12*) — ^Rkitt — ^Vauditt. 

That  a  guaranty  for  the  payment  of  rent  was  signed  the  day  before  the 
lease  was  executed  is  Immaterial,  where  the  guaranty  and  lease  were  de- 
livered simultaneously. 

[Ed.  Note. — For  other  cases,  see  Guaranty,  Cent.  Dig.  $  12;  Dec.  Dig. 
I  12.»] 

2.  Lardlobd  anj)  Tenant  ({  28*) — ^Actions  fob  Rent — Evidekce — Fraud. 

Where  thC  lessor  of  a  moving  picture  theater  stated  that  prior  lessees 
had  made  certain  profits,  proof  that  the  defendant  lessee  operated  the 
theater  at  a  loss  does  not  show  the  falsity  of  the  representations,  and  is 
inadmissible  for  that  purpose. 

[Ed.  Note. — For  other  cases,  see  Landlord  and  Tenant,  Cent  Dig.  §§  82- 
84;   Dec.  Dig.  I  28.»] 

3.  Landlobd  and  Tenant  (|  200*) — ^Rent — Release. 

Where  the  landlord  agreed  to  release  a  tenant  from  further  payment  of 
rent  In  case  of  sublease,  provided  rent  was  paid  up  to  a  given  time,  the 
agreement  Is  executory,  and  the  tenant  cannot  claim  the  release,  where 
payment  of  the  rent  up  to  the  time  fixed  was  not  made. 

[Ed.  Note.— For  other  cases,  see  Landlord  and  Tenant,  Cent.  Dig.  §§  832- 
834;   Dec.  Dig.  {  209.  •] 

4.  LANDI.OBD  AND  TENANT   (8  209*) — SrBLETTINQ — VaLIDITT — SURBENDEB. 

That  a  tenant  sublet  the  premises,  and  the  sublessee  paid  rent  direct  to 
the  les.sor,  who  gave  a  receipt  providing  that  it  should  not  affect  the  lia- 
bility of  the  tenant,  does  not  work  a  surrender,  freeing  the  tenant  from 
further  liability  for  rent. 

[Ed.  Note. — For  other  cases,  see  Landlord  and  Tenant,  Cent.  Dig.  {f 
832-834 ;   Dec.  Dig.  S  209.*] 

5.  Landlobd  and  Tenant  (§  209*) — Liability  fob  Rent — Release. 

A  Ie.ssee  cannot  free  himself  from  further  liability  for  rent  on  the 
ground  that  he  sublet  the  premises  for  the  benefit  of  the  lessor,  where  it 
appeared  that  he  received  a  large  bonus  for  the  sublease;  the  payment 
of  the  bonus  being  the  consideration  for  the  sublease. 

[Ed.  Note. — For  other  cases,  see  Landlord  and  Tenant,  Cent  Dig.  |i 
832-834;    Dec.  Dig.  {  209.*] 

8.  Master  and  Servant  (8  842*) — Ostinses — Payment  to  Agent. 

Penal  Iaw  (Consol.  Laws,  c.  40)  §  439,  making  it  a  crime  to  give  or 
promise  an  agent  or  servant  any  gift  or  gratuity,  without  the  consent  of 
the  master,  for  the  purpose  of  influencing  his  actions  in  relation  to  his 
master's  business,  should  be  strictly  construed,  for  otherwise  honest  busi- 
ness men  might  readily  become  the  innocent  victims  of  dishonest  em- 
ployers and  employes. 

[Ed.  Note. — For  other  cases,  see  Master  and  Servant  Cent.  Dig.  1 1287 ; 
Dec  Dig.  i  842.*] 
7.  Landlord  and  Tenant  (5  28*)— Leases — Validity. 

Where  the  agent  of  a  Ics.see  represented  that  he  was  a  broker,  and  the 
agent  of  the  lessor,  upon  his  procuring  the  lease,  paid  him  the  usual 
broker's  commission,  the  lease  was  not  void,  under  Penal  Law,  §  439,  pro- 
viding that  whoever  promises  or  gives  an  agent  a  gratuity,  to  influence 
his  action  towards  his  principal,  shall  be  guilty  of  a  misdemeanor;  It 
not  appearing  that  the  lessor's  agent  knew  of  the  relation  between  the 
lessee  and  the  avowed  broker. 

[Ed.  Note. — For  other  cases,  see  Landlord  and  Tenant,  Cent.  Dig.  |g 
82-S4;  Dec.  Dig,  i  28.*] 

*For  otiier  cues  see  same  tople  &  i  ndvbeb  tn  Dec.  &  Am.  Plga.  1807  to  data,  &  Rep'r  ladexea 
15C  N.T.S.— 36 
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8.  Landlobd  and  Tenant  (§  222*) — Rent — Liabilitt  fob. 

Where  defendants  continued  in  actual  and  beneficial  possession  of  prop- 
erty, the  fact  that  the  lease  was  void,  because  the  lessor  made  a  gift  to 
the  agent  of  the  lessee.  In  violation  of  Penal  Law,  §  439,  will  not  free  the 
lessees  from  liability  for  rent. 

[Ed.  Note. — For  other  cases,  see  Landlord  and  Tenant,  Cent  Dig.  IS 
879-884 ;   Dec.  Dig.  !  222.*] 

Appeal  from  Municipal  Court,  Borough  of  Manhattan,  First  Dis- 
trict. 

Action  by  Harry  Rosenwasser  and  another  against  the  Amusement 
Enterprises,  Incorporated,  and  John  J.  Lyons.  From  a  judgment  for 
defendants,  plaintiffs  appeal.  Reversed,  and  judgment  ordered  for 
plaintiffs. 

Argued  December  term,  1914,  before  LEHMAN,  DELANY,  and 
WHITAKER,  JJ. 

Baruth,  Goodman  &  Kraushaar,  of  New  York  City  (Meyer  Kraus- 
haar  and  Meyer  Levy,  both  of  New  York  City,  of  counsel),  for  appel- 
lants. 

Fischer  &  Solomon,  of  New  York  City  (William  Solomon,  of  New 
York  City,  of  counsel),  for  respondents. 

WHITAKER,  J.  This  action  is  for  rent  under  a  written  lease  un- 
der seal  executed  by  defendant  Amusement  Enterprises,  Incorporated, 
and  upon  a  written  guaranty  executed  by  the  defendant  Lyons.  The 
execution  and  delivery  of  the  lease  and  guaranty  are  aximitted.  The 
record  shows  that  the  defendant  Amusement  Enterprises,  Incorporat- 
ed, went  into  possession  of  the  premises,  and  that  the  rent  which 
accrued  under  the  lease  on  July  1,  1914,  amounting  to  $300,  has  not 
been  paid.    The  defendants  set  up  three  separate  defenses,  as  follows : 

"(1)  That  the  lease  and  agreement,  of  suretyship  were  obtained  from  the 
defendants  by  reason  of  false  and  fraudulent  representations,  to  the  defend- 
ants' damage  in  the  sum  of  two  thousand  ($2,000)  dollara 

"(2)  That  plaintiffs  promLsed  to  deliver  to  the  defendants  a  release  from 
liability  under  the  lease  if  the  defendant  would  enter  into  a  lease  with  one 
Maurice  Frank  and  Harry  Cohen,  and  if  said  Frank  and  Cohen  would  pay 
the  rent  directly  to  the  plaintiffs;  that  the  defendant  made  such  lease,  and 
said  Frank  and  Cohen  paid  rent  to  the  plaintiffs,  but  that  plaiBtiSs  refused 
to  deliver  said  release,  and  that  the  defendants  surrendered  the  premises, 
which  surrender  was  accepted  by  the  plaintiffs. 

"(3)  That  plaintiffs,  without  the  knowledge  or  consent  of  defendant,  and 
pursuant  to  an  unlawful,  fraudulent,  and  criminal  design,  and  for  the  pur- 
pose of  Influencing  the  execution  and  delivery  of  the  lease  and  the  alleged 
guaranty  agreed  to  pay  Maurice  Frank,  who  was  in  the  employ  of  defendant, 
whose  duty  it  was  to  negotiate  and  consummate  leases  for  defendant,  $100, 
and  that  the  lease  and  guaranty  were  obtained  pursuant  to  such  crimimil  and 
fraudulent  design." 

In  short,  that  the  plaintiffs  violated  section  439  of  the  Penal  Law, 
which  provides  as  follows: 

"Whoever  gives,  offers  or  promises  to  an  agent,  employe  or  servant,  any  gift 
or  gratuity  whatever,  without  the  knowledge  and  coilsent  of  the  principal, 
employer  or  master  of  such  agent,  employe  or  servant,  with  intent  to  influence 
his  action  in  relation  to  his  principal's,  employer's  or  master's  business;   or 

•For  other  cssm  im  same  topic  A  J  rtvuasM  In  Dm.  ft  Am.  Dig*.  U07  to  data,  A  Rap'r  Indaxaa 
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an  agent,  emplor^  or  servant  who  without  the  knowledge  and  consent  of  his 
principal,  employer  or  master,  requests  or  accepts  a  gift  or  gratuity  or  a 
promise  to  make  a  gift  or  to  do  an  act  beneficial  to  himself,  under  an  agree- 
ment or  with  an  understanding  that  he  shall  act  In  any  i)articular  manner  to 
hl8  principal's,  employer's  or  master's  business ;  or^  an  agent,  employe  or 
servant,  who,  being  authorized  to  procure  materials,  supplies  or  other  articles 
either  by  purchase  or  contract  for  his  principal,  employer  or  master,  or  to  em- 
ploy service  or  labor  for  his  principal,  employer  or  master,  received  directly 
or  indirectly,  for  himself  or  for  another,  a  commission,  discount  or  bonus  from 
the  person  who  makes  such  sale  or  contract,  or  furnishes  such  materials,  sup- 
plies or  other  articles,  or  from  a  person  who  renders  such  service  or  labor; 
and  any  person  who  gives  or  offers  such  an  agent,  employe  or  servant  such 
commission,  discount  or  bonus  shall  be  guilty  of  a  misdemeanor,  and  shall  be 
punished  by  a  fine  of  not  less  than  ten  dollars  nor  more  than  five  hundred 
dollars,  or  by  such  fine  and  by  Imprisonment  for  not  more  than  one  year." 

The  lease  and  guaranty  were  received  in  evidence.  The  lease  was 
of  an  open  air  moving  picture  theater  in  New  York  City.  The  term 
was  from  May  1,  1913,  and  ending  November  1,  1914,  at  a  rental  of 
$1,600,  to  be  paid  in  various  installments  at  various  times  during  the 
term.  The  lease  provided  that  $150  should  be  paid  June  1,  1913,  and 
$150  on  July  1,  1913.  It  is  for  the  nonpayment  of  these  installments 
the  action  is  brought. 

[1]  There  is  no  question  that  the  defendant  John  J.  Lyons  guar- 
anteed the  rent.  It  is  true  that  they  allege  that  he  executed  the  guar- 
anty a  day  before  the  lease  was  signed.  This,  however,  is  immaterial. 
The  guaranty  and  lease  were  delivered  simultaiieously. 

We  will  take  up  the  defenses  in  the  order  in  which  they  are  stated. 

[2]  The  first  defense  absolutely  failed  for  want  of  evidence  to  su9>- 
tain  it.  The  alleged  false  representations  consisted  of  an  alleged  state- 
ment, made  by  plaintiffs'  agent  and  counsel,  who  had  all  to  do  with 
the  negotiations,  to  Maurice  Frank,  an  agent  of  defendant,  that  an- 
other person  was  negotiating  for  Uie  premises,  and  "that  plaintiffs'. 
owner  had  made,  in  the  summer  season  of  1911  and  1912,  $1,500  each 
season,"  and  an  alleged  statement  to  Mr.  Solomon,  an  officer  of  the 
defendant,  as  follows : 

"We  have  got  a  party  who  wants  to  take  It  for  the  same  rental  we  are  of- 
fering you,  but  I  prefer  you."  "Ton  seem  to  be  responsible  people."  "1  asked 
him  how  long  he  ran  it  He  said  they  ran  in  1911  and  1912,  and  made  about 
?1,500." 

Even  conceding  that  all  this  was  said  to  the  defendant,  and  that 
these  representations  were  made,  and  that  they  \<rere  of  such  a  char- 
acter, if  false,  as  to  constitute  fraud,  there  is  no  evidence  that  they 
were  false,  except  that  Mr.  Solomon  testified  that  the  defendant  ran 
the  theater  for  one  summer  at  a  certain  loss,  giving  the  figures.  This 
testimony  did  not  tend  to  prove  the  falsity  of  the  representations,  was 
improper,  and  was  admitted  over  plaintiffs'  objection. 

The  defendant  practically  concedes  that  they  failed  to  substantiate 
the  defense  of  fraud,  and  seriously  advanced  the  novel  argument  that 
the  failure  of  proof  was  owing  to  the  plaintiffs'  failing  to  furnish  the 
evidence ;   therefore  the  failure  should  be  excused  by  the  court. 

[i]  Concerning  the  second  defense,  the  defendants  have  failed  to 
establish  it  by  a  fair  preponderance  of  evidence.    They  have  not  shown 
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sufficient  consideration  to  support  the  promise,  which  they  allege  was 
made  by  Kraushaar,  to  release  them  from  all  liability  on  the  lease. 
The  only  consideration  attempted  to  be  shown  was  that  the  defend- 
ants, in  subletting  the  premises,  should  require  the  rent  to  be  paid 
directly  to  the  plaintiffs,  and  that  there  should  be  a  slight  change  in 
the  times  of  payment.  This  sublease,  which  presumably  was  in  the 
possession  of  the  defendants,  was  not  put  in  evidence,  and  its  absence 
was  unaccounted  for.  At  most,  the  promise  to  give  a  release  was 
executory  and  conditional,  and  according  to  defendants'  witness'  own 
story  one  of  the  conditions  was  the  payment  of  the  rent  directly  to  the 
plaintiffs.  Defendants'  witness'  testimony  shows  that  the  rent  was  to 
be  paid  to  July  1,  1914,  in  order  to  get  the  release,  whereas,  as  matter 
of  fact,  the  rent  has  not  been  paid  at  all  for  either  June  or  July,  1914, 
so  that,  according  to  defendants'  own  testimony,  the  consideration  has 
failed. 

[4]  There  is  no  evidence  of  a  surrender  of  the  premises  to  the 
plaintiffs.  The  mere  fact  that  the  person  to  whom  the  defendant 
claims  to  have  sublet  the  premises  paid  rent  to  plaintiffs  does  not  estab- 
lish a  surrender.  The  defendant  could  not  thus  force  a  new  tenant 
on  the  owner  and  himself  escape  the  payment  of  rent.  A  subletting 
would  not  discharge  the  original  lessee  from  liability  for  the  rent 
See  Ettlinger  v.  Kruger,  146  App.  Div.  824,  131  N.  Y.  Supp.  436. 
Moreover,  when  the  receipt  was  given  for  the  first  rent  paid  by  the 
sublessee,  the  plaintiffs  expressly  provided  in  that  receipt  that  the  ac- 
ceptance of  the  rent  from  the  new  tenant  should  not  be  considered 
as  a  waiver  of  any  rights  plaintiffs  had  against  original  lessee,  the 
defendant ;  and  this  receipt  was  given  to  Frank,  the  agent  of  defend- 
ant, who  was  also  the  sublessee  or  assignee  of  the  original  lease  from 
plaintiffs  to  defendant.  If  there  ever  was  such  a  lease,  none  has  been 
produced. 

[5]  It  is  sought  by  defendant  to  establish  by  inference  that  the  sub- 
letting was  a  benefit  to  the  plaintiffs,  and  therefore  a  consideration 
for  the  alleged  promise  to  release.  As  matter  of  fact,  the  defendant 
got  a  bonus  of  $350  for  the  sublease.  This  certainly  was  not  a  ben- 
efit to  plaintiffs. 

[B,  7]  The  third  defense  is  also  unproved.  It  will  be  observed,  by 
reading  the  section  of  thg  Code  above  set  forth,  that  "intent"  to  in- 
fluence the  action  of  the  employe  must  be  shown,  and  defendants  have 
absolutely  failed  to  show  any  such  "intent."  Maurice  Frank  was  the 
agent  of  defendant,  to  whom  it  is  claimed  plaintiffs  criminally  paid 
$100  to  influence.  Defendant's  representative  testified  that  he  first 
called  upon  the  owners  of  the  property  in  reference  to  the  lease,  and 
was  informed  by  them  that  Mr.  Kraushaar  was  their  attorney  and 
agent,  and  had  full  power  in  the  matter,  whereupon  Mr.  Frank  called 
upon  Mr.  Kraushaar.  Mr.  Frank  stated  to  Mr.  Kraushaar  that  he 
(Mr.  Frank)  was  a  "broker."  Mr.  Kraushaar  testified  that  he  never 
saw  Frank  before,  knew  nothing  about  him,  and  did  not  know  that 
he  was  employed  by  the  defendant.  This  is  not  denied,  except  by 
FranE,  who  stated  that  he  told  Mr.  Kraushaar  that  he  represented  the 
defendant. 
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It  is  evident  from  the  evidence  that  Mr.  Kraushaar  took  Frank 
to  be  a  "broker,"  and  dealt  with  him  on  that  basis,  and  the  evidence 
justifies  Mr.  Kraushaar  in  such  belief.  The  subsequent  acts  of 
Kraushaar  in  the  manner  of  paying  Frank  the  broker's  commission 
negatives  any  guilty  intent.  It  was  all  open — ^was  not  done  in  secret 
or  clandestinely.  An  examination  of  the  evidence  and  plaintiflEs'  Ex- 
hibits 2  and  7  plainly  shows  that  there  was  no  criminal  or  dishonest 
intent  upon  the  part  of  Kraushaar  in  paying  the  $100  to  Frank.  Mr. 
Kraushaar  was  simply  following  the  business  custom  of  paying  a 
broker  for  negotiating  a  lease.  Kraushaar  was  not  even  the  owner 
of  the  premises,  but  only  the  agent. 

Taking  the  evidence  of  the  defendants'  witnesses,  which  was  given 
for  the  special  purpose  of  sustaining  this  defense,  it  requires  a  forced 
and  base  construction  of  it  to  warrant  the  inference  that  Kraushaar 
was  moved  by  guilty  intent.  This  statute  should  be  strictly  construed. 
A  too  liberal  construction  would  make  it  a  most  dangerous  one.  The 
honest  merchant  might  readily  become  the  innocent  victim  of  dishonest 
employers  and  employes.  The  simple  exercise  of  an  honest  and  gen- 
erous impulse,  induced,  perhaps,  by  false  representations,  might  re- 
sult in  great  injustice  and  most  serious  consequences.  In  order,  there- 
fore, to  bring  a  case  fairly  within  the  provisions  of  this  section,  the 
evidence  should  be  preponderating,  clear,  and  of  a  most  satisfactory 
character. 

[•]  Admitting,  however,  that  Kraushaar  was  moved  by  a  guilty  in- 
tent, and  actually  violated  the  above  section  of  the  Penal  Law,  this 
would  be  no  defense  to  an  action  for  rent,  where  the  tenants  continue 
in  actual  and  beneficial  possession  of  the  property.  Fraud  in  inducing 
a  tenant  to  take  a  lease  is  not  a  defense  in  an  action  for  rent,  so  long 
as  the  tenant  remains  in  possession  of  the  leased  property.  Property 
may  not  be  retained  and  enjoyed,  and  payment  of  the  stipulated  rental 
refused,  on  the  plea  of  fraudulent  practices,  or  because  of  the  immoral 
conduct  of  the  owner  prior  to  making  the  lease.  The  tenant  has  an^- 
pie  remedies,  but  the  refusal  to  pay  rent  while  continuing  in  posses- 
sion is  not  one  of  them.  Vail  v.  Reynolds,  118  N.  Y.  302,  23  N.  E. 
301 ;  Baar  v.  N.  Y.,  L.  E.  &  W.  R.  Co.,  125  N.  Y.  263,  26  N.  E.  145. 

From  an  examination  of  the  entire  record,  we  are  of  the  opinion 
that  none  of. the  defenses  has  been  sustained.  The  judgment  should 
therefore  be  reversed,  and  judgment  ordered  for  plaintiffs  for  the 
sum  of  $300,  with  interest  from  July  1,  1914,  with  costs  in  this  court 
and  in  the  Municipal  Court.    All  concur. 
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WAOHTELL  T,  GBAUSMAN. 

(Supreme  Court,  Appellate  Term,  First  Department.    December  17, 1914.) 

I/ANDLOBD  AND  TENANT   ($  213*) ^BKEAOH  OF  COVENANTS LIABILITY. 

Defendant  leased  an  apartment  to  plaintiff,  agreeing  that  at  the  end  of 
sbc  months  plaintiff  should  be  given  a  half  month's  occupancy  rent  free. 
Before  the  expiration  of  the  six  months  defendant  sold  the  property,  and 
the  nevr  landlord,  who  took  with  actual  knowledge  of  the  terms,  contin- 
ued to  receive  the  rent  Held  that,  as  he  was  bound  by  the  covenant  and 
plaintiff  could  enforce  it,  she  could  not,  having  paid  full  rent  for  the 
seventh  month,  recover  one-half  a  month's  rent  from  defendant. 

[Ed.  Note. — For  other  cases,  see  Landlord  and  Tenant,  Cent  Dig.  || 
846-S48,  850,  852,  854,  856,  857-860 ;   Dec.  Dig.  i  213.*] 

Appeal  from  Municipal  Court,  Borough  of  the  Bronx,  Second  Dis- 
trict. 

Action  by  Anna  Wachtell  against  Bernard  Grausman.  From  a  judg- 
ment for  plaintiff,  defendant  appeals.  Reversed,  and  complaint  dis- 
missed. 

Argued  November  term,  1914,  before  LEHMAN,  DELANY,  and 
WHITAKER,  JJ. 

Goldfein  &  Weltfisch,  of  New  York  City,  for  appellant 
Bernard  S.  Deutsch,  of  New  York  City,  for  respondent 

LEHMAN,  J.  In  December,  1913,  the  plaintiff  hired  an  apart- 
ment from  defendant  at  a  rental  of  $23  per  month,  and  the  defendant 
agreed  that  at  the  end  of  six  months  the  plaintiff  was  to  be  allowed 
a  half  month's  occupancy  rent  free.  Thereafter,  and  before  the  ex- 
piration of  the  six  months,  the  defendant  sold  the  property.  The 
new  landlord  took  the  property  with  actual  knowledge  of  the  terms 
upon  which  the  plaintiff  had  hired  the  property,  and  the  plaintiff  was 
informed  that  he  knew  these  terms.  The  plaintiff  then  continued  to 
pay,  and  the  new  landlord  continued  to  receive,  the  rental;  but  at 
the  expiration  of  the  six  months  the  landlord  refused  to  allow  the 
plaintiff  any  free  rent.  The  plaintiff  paid  the  full  rent  to  the  new  land- 
lord, and  then  brought  suit  against  the  defendant  for  one-half  month's 
rent. 

It  seems  to  me  that  the  plaintiff  has,  under  the  circumstances,  no 
right  to  maintain  the  action.  When  the  new  landlord  accepted  the 
premises,  it  was  subject  to  all  the  terms  of  defendant's  tenancy.  The 
plaintiff  could  therefore  have  compelled  him  to  accept  on^half  month's 
rent  for  the  seventh  month,  and,  having  preferred  to  pay  the  full 
month's  rent,  she  cannot  secure  reimbursement  from  the  defendant, 
who  assigned  the  property  and  fully  protected  plaintiff  by  notice  to 
the  purchaser  of  the  terms  of  her  tenancy. 

Judgment  should  be  reversed,  with  costs  to  appellant,  and  complaint 
dismissed.    All  concur. 

•For  other  cases  see  same  topic  &  I  nvubib  is  Dec.  &  Am.  Digs.  1907  to  date,  &  Rep'r  Indexes 
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In  re  EMriRE  STATE  SURETY  CO.    (No.  6508.) 
{Supreme  Court,  Appellate  Division,  First  Department    December  11,  1914.) 

1.  Insurance  (S  42*) — ^Insolvency  op  Oorpobation — '^iabimties." 

"Liabilities,"  as  used  in  Insurance  Law  (ConsoL  Laws,  c.  28)  |  63,  as 
amended  by  Laws  1912,  c.  217,  providing  that  the  rights  and  liabilities  of 
the  insolvent  corporation,  its  creditors,  policy  holders,  etc.,  shall,  unless 
otherwise  directed  by  the  court,  be  fixed  as  of  the  date  of  the  entry  of 
the  order  directing  the  liquidation,  cannot  be  held  to  mean  debts,  since 
the  court  could  have  no  power  to  fix  different  dates  of  payment  of  debts, 
as  tkat  would  be  discrimination. 

[Ed.  Note. — For  other  cases,  see  Insurance,  Cent  Dig.  {  60;  Dec.  Dig. 
8  42.* 

For  other  definitions,  see  Words  and  Phrases,  First  and  Second  Series, 
Liability.] 

2.  INSUBANCK  (J  61*) — Insolvency  of  Coepobation — ^Emfloyebs'  Liability 

IKSITBANCE — RjOHTS    OF   POLICY  HOLDBBS — "CONTINGENT   GLAOC." 

Dnder  Insurance  Law,  §  63,  providing  Vntit  the  rights  and  liabilities 
of  policy  holders  shall,  unless  otherwise  directed  by  the  court,  be  fixed 
as  of  the  date  of  the  entry  of  the  order  directing  the  liquidation,  the 
court,  on  an  order  of  liquidation  of  a  surety  company  insuring  against 
accident  to  employes,  may  direct  that  claimants,  who  at  the  time  of 
liquidation  have  been  sued  for  injuries,  have  further  time  to  perfect  their 
claims  as  debts  of  the  surety  company,  since  such  claims  are  not  con- 
tingent, but  only  unliquidated. 

[Ed.  Note. — For  other  cases,  see  Insurance,  Cent.  Dig.  {8  62,  63;  Dec. 
Dig.  I  51.* 

B^or  other  definitions,  see  Words  and  Phrases,  First  and  Second  Series, 
Contingent  Claim.] 

8.  Instjbance  (8  61*) — Bmployebs'  Liability  Inbubance — SoLvxncY.or  Oob- 
POBATioN — Rights  of  Policy  Eoloebs — Pending  Suits. 

Where  an  employers'  liability  insurance  company's  policy  provided  that 
insured  should  not  incur  any  costs,  settle  any  case,  etc.,  and  that  the 
company  would  defend  all  suits  or  settle  them  as  they  pleased,  and  that 
no  action  should  lie  against  the  company  except  for  money  actually  paid 
by  insured  on  a  Judgment  against  him,  etc.,  the  superintendent  of  insur- 
ance, after  an  order  of  liquidation  against  the  surety  company,  which  or- 
der, under  Insurance  Law,  8  63,  fixed  the  rights  and  liabilities  of  the 
corporation  and  its  policy  holders  as  of  that  date,  could  not  reject  claims 
of  insured  for  the  amounts  paid  in  settlement  of  Judgments  already  en- 
tered at  the  time  of  order,  but  not  paid  until  afterwards,  since  on  liqui- 
dation the  surety  repudiated  its«contract  to  defend  the  suits,  etc.,  and 
hence  could  not  set  up  the  contract  provisions  to  defeat  the  claims,  on 
the.  ground  that  they  were  contingent. 

[Ed.  Note. — For  other  cases,  see  Insurance,  Cent  Dig.  81  02,  63;  Dec. 
Dig.  8  51.*] 

Appeal  from  Special  Term,  New  York  County. 

Application  by  the  People  of  the  State  of  New  York,  by  William  T. 
Emmet,  Superintendent  of  Insurance,  for  an  order  to  take  possession 
of  the  property  and  liquidate  the  business  of  thie  Empire  State  Surety 
Company.  From  an  order  denying  motion  of  Superintendent  for  con- 
firmation of  report,  he  appeals.    Affirmed. 

See,  also,  150  N.  Y.  Supp.  260. 

Argued  before  INGRAHAM,  P.  J.,  and  LAUGHLIN,  SCOTT, 
DOWUNG,  and  HOTCHKISS,  JJ. 

*For  other  cues  see  same  topic  &  i  ndmbbb  In  Dee.  A  Am.  Digs.  1907  to  date,  t  Rep'r  Indexei 


Digitized  by 


Google 


568  150  NEW  YORK  SUPPLEMENT  (Sup.  Ct 

M.  J.  Wright,  of  New  York  City,  for  appellant 

Edward  Sandford,  of  New  York  City,  for  Utah  Consolidated  Min- 
ing Co. 

W.  H.  Dodd,  of  New  York  City,  for  respondent  Buffalo  House- 
wrecking  &  Salvage  Co. 

Frank  V.  Johnson,  of  New  York  City,  for  respondent  Putnam  Coal 
&  Ice  Co. 

John  B.  Coleman,  of  New  York  City,  for  respondent  La  Salle  Coun- 
ty Carbon  Coal  Co. 

Thomas  B.  Hardin,  of  New  York  City,  for  respondent  Chehalis 
River  Lumber  &  Shingle  Co. 

A.  W.  Clement,  of  New  York  City,  for  respondent  Wheeler. 

Benjamin  Reass,  of  Brooklyn,  for  respondent  Thatcher. 

HOTCHKISS,  J.  On  December  16,  1912,  in  proceedings  instituted 
under  section  63  of  the  Insurance  Law,  the  Empire  State  Surety  Com- 
pany was  adjudged  insolvent  and  the  Superintendent  of  Insurance  was 
directed  to  take  possession  of  its  property  and  liquidate  its  affairs.  The 
surety  company  issued  policies  insuring  against  liability  for  damages 
from  accidents  suffered  by  employes  of  the  assured  and  others.  At 
least  some  of  the  policies  also  expressly  insured  against  "the  cost  of 
defense  in  any  suit"  brought  against  the  assured  upon  a  claim  for  dam- 
ages of  the  character  insured  against.  In  the  form  of  policy  appearing 
in  extenso  in  the  record,  the  provisions  of  which  the  uncontradicted 
statement  of  counsel  for  one  of  the  respondents  shows  to  have  been 
common  to  all  policies  covering  the  claims  involved  on  this  appeal,  it 
is  provided  that  the  company  shall  at  its  own  cost  defend,  in  behalf  of 
the  assured,  any  such  suit,  unless  it  shall  elect  to  settle ;  also  that  the 
assured  shall  not,  without  the  previous  consent  of  the  company,  incur 
any  expense,  or  settle  any  claim,  nor  interfere  in  any  negotiation  for 
settlement,  or  in  any  legal  proceeding  for  the  collection  of  the  loss  in- 
sured against.  Each  policy  also,  in  substance,  provided  that  no  action 
should  lie  against  the  surety  company  unless  brought  by  the  assured  to 
reimburse  himself  for  moneys  actually  paid  in  settlement  of  a  daim 
against  the  assured,  either  after  final  judgment  in  a  suit  brought  against 
him,  or  after  settlement  of  the  claim  asserted  in  belialf  of  ttie  injured 
party  before  or  after  judgment  thereon,  but  then  only  on  the  .written 
approval  of  the  Empire  Company. 

In  the  case  of  each  of  the  claims  in  question,  an  accident  had  occur- 
red prior  to  December  16,  1912,  which  was  or  might  be  covered  by  the 
policy,  and  a  suit  was  pending  against  the  assured  on  said  date  to  re- 
cover the  damages  resulting  in  such  accident.  In  the  case  of  the  re- 
spondents Chehalis  River  Lumber  &  Shingle  Company,  La  Salle  Coun- 
ty Carbon  Coal  Company,  Edwin  H.  Thatcher,  and  Putnam  Coal  &  Ice 
Company,  judgments  had  prior  to  December  16th  been  obtained  against 
the  assured,  but  an  appeal  had  either  been  taken  or  was  contemplated. 
In  no  other  case  had  a  judgment  against  the  assured  been  obtained  on 
December  16,  1912.  In  none  of  the  cases  had  the  assured,  prior  to 
December  16,  1912,  actually  satisfied  his  liability  for  the  accident,  al- 
though all  assert,  and  produced  evidence  tending  to  show,  that  the 
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claims  had  been  discharged  by  the  assured  by  payment  in  full  by  or 
settlement  subsequent  to  December  16th. 

[1,2]  Many  holders  of  policies  similar  to  the  above  filed  claims 
with  the  superintendent,  who  rejected  them,  including  the  eight  claims 
represented  by  the  respondents  on  this  appeal.  On  motion  to  confirm 
the  report,  the  learned  justice  at  Special  Term  held  that  the  claims 
were  contingent,  and  that  the  surety  company  was  not  liable  thereon  on 
December  16,  1912,  the  date  of  the  insolvency  order;  but  by  virtue 
of  the  discretion  with  which  the  court  is  invested  under  section  63  of 
the  Insurance  Law  he  extended  until  December  31,  1913,  the  time  with- 
in which  the  claimants  might  prove  the  happening  of  events  which 
would  perfect  their  claims  as  debts  of  the  Empire  Company.  If  we 
were  to  follow  the  ruling  below,  and  hold  that  the  claims  in  suit  were 
contingent,  it  would  be  difficult  to  sustain  the  order  appealed  from,  for 
such  a  ruling;  would  be  tantamount  to  fixing  different  and  discrimina- 
tory dates  within  which  contingent  and  unprovable  claims  might  be  rip- 
ened and  permitted  to  participate  in  the  division  of  the  fund,  a  result 
completely  out  of  harmony  with  the  established  principles  of  justice 
governing  the  distribution  of  the  assets  of  insolvents  prevailing  either 
in  courts  of  equity  or  wherever  jurisdiction  over  such  distribution  is 
exercised.  It  is  doubtful  whether  the  Legislature  itself  could  estab- 
lish a  rule  so  offensive  to  the  rights  of  others  interested  in  the  fund. 
People  V.  Metropolitan  Surety  Co.,  205  N.  Y.  135.  145,  98  N.  E.  412. 
Ann.  Cas.  1913D,  1180;  Lothrop  v.  Stedman,  13  Blatchf.  134,  42 
Conn.  583,  Fed.  Cas.  No.  8,519.  In  the  case  of  Commercial  Alliance 
Life  Ins.  Co.,  154  N.  Y.  95,  47  N.  E.  968,  it  was  held  that  the  claims 
of  policy  holders  of  a  life  insurance  company  should  be  determined  as 
of  the  date  of  the  commencement  of  the  insolvency  proceedings  against 
the  company,  and,  overruling  a  number  of  previous  cases,  decided  that, 
where  the  death  occurred  subsequent  to  that  date,  claimants  could  not 
prove  for  a  death  loss,  but  for  the  surrender  value  of  the  policy  only. 
This  was  but  an  application  of  the  general  and  equitable  rule  that 
"quality  is  equity,"  and  brought  the  Ulw  in  this  state  into  harmony 
with  that  of  other  jurisdictions.         • 

Having  regard  for  the  nature  of  the  contract  of  life  or  fire  insurance, 
there  can  be  no  doubt  of  the  correctness  of  the  decision.  But  I  do  not 
think  that  the  equitable  rule  is  so  indiscriminating  as  to  fail  to  distin- 
guish between  claims  which  are  wholly  contingent,  having  in  fact  no 
basis  on  which  to  rest  at  the  time  when  jurisdiction  is  assumed  over 
the  fund,  and  claims  which  are  merely  unliquidated,  or  where  the  de- 
terminative circumstance  has  in  fact  occurred,  and  what  remains  to 
be  done  relates  merely  to  its  judicial  ascertainment,  or  to  the  ascer- 
tainment of  the  resultant  damages.  In  this  respect,  however,  it  will  be 
noticed  that  the  losses  involved  in  the  four  claims  hereinbefore  spe- 
cifically named  had  been  reduced  to  judgment  before  the  liquidation 
order  was  entered.  Subdivision  3  of  section  63  of  the  Insurance  Law, 
as  amended  by  Laws  1912,  c.  217,  passed  some  years  after  the  decision 
in  the  Commercial  Alliance  Life  Insurance  Co.  Case,  provides : 

"The  rights  and  llqbiUtles  of  any  such  corporation,  and  of  its  creditors, 
policy  holders,  stockholders  and  members,  and  of  all  other  persons  interested 
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In  Its  assets,  shall,  wilett  othenoite  directed  ty  the  court,  be  fixed  as  of  the 
(late  of  the  entry  of  tbe  order  directing  the  liquidation  of  such  corpora- 
tion.   ♦    •    »" 

In  my  opinion  these  words  are  no  more  than  a  codification  of  the 
rule  of  procedure  in  equity,  precedents  for  which  must  be  within  the 
memory  of  every  practitioner  of  experience.  The  words  "rights  and 
liabilities"  are  very  broad,  and  as  used  in  the  statute  I  cannot  construe 
the  word  "liabilities"  to  mean  "debts,"  a  meaning  which  has  some- 
times been  given  to  it  where  the  situation  so  required.  To  give  it  that 
interpretation  here  would  force  us  to  hold  that  the  words  "unless  the 
court  otherwise  direct"  were  practically  meaningless,  because  the  court 
could  not,  at  least  as  I  have  shown,  without  violating  a  basic  principle 
of  right,  fix  different  dates  for  the  recognition  of  different  debts,  or 
different  classes  of  debts,  as  claims  upon  the  fund.  In  the  case  of 
each  of  the  claims  before  us  the  loss  insured  against  had  happened. 
This  was  exactly  what  had  not  occurred  in  the  Commercial  Life  In- 
surance Co.  Case.  To  assure  itself  of  greater  protection,  tlie  surety 
company,  in  the  policies  on  which  the  present  claims  are  founded,  pro- 
vided that  "no  action  should  lie"  against  it,  unless  to  reimburse  the  as- 
sured for  the  actual  payment  of  a  judgment  obtained  against  him,  or  in 
satisfaction  of  a  compromise  or  settlement  of  the  loss  before  or  after 
judgment,  and  with  the  company's  consent  Many  cases  may  be 
found  where  this  or  a  similar  provision  has  been  successfully  invoked 
by  the  insurer  in  actions  on  the  policy,  and  doubtless  in  opinions  in 
such  cases  phrases  can  be  found  to  the  effect  that  until  the  happening 
of  the  stipulated  event  the  insurer  is  under,  no  liability  to  the  assured. 
But  such  decisions  are  not,  I  think,  controlling  upon  us  in  this  matter. 
Between  the  incurring  of  the  loss  insured  against  and  the  right  of  the 
insured  to  sue  the  insurer  therefor,  there  is  a  substantial  distinction, 
one  which  lies  at  the  yery  root  of  the  question  before  us.  It  needs 
but  little  imagination  to  infer  that  the  situation  and  equities  of  these 
claimants  are  of  a  class  which  was  clearly  in  the  mind  of  the  Legis- 
lature when  section  63  was  adopted,  and  that  by  that  section  it  was 
its  intention  to  confirm  the  court's  original  equitable  jurisdiction  com- 
monly exercised  in  similar  cases,  or  at  least  to  confer  upon  the  court 
discretion  to  grant  such  claimants  an  opportunity  to  ripen  their  claims 
into  debts,  before  they  should  be  excluded  from  participation  in  the 
assets  of  the  company. 

I  do  not  regard  the  cases  of  People  v.  Met.  Surety  Co.,  205  N.  Y. 
135,  98  N.  E.  412,  Ann.  Cas.  1913D,  1180,  or  Id.,  211  N.  Y.  107,  105  N. 
E.  99,  as  determinative  of  the  present.  In  the  former,  the  company  gave 
bond  to  pay  a  judgment,  if  obtained,  and  none  had  been  obtained  at  the 
time  of  the  insolvency ;  in  the  latter,  the  company  gave  bond  under  a 
statute  where  recovery  of  a  judgment  in  an  action  prescribed  by  and 
conducted  in  accordance  with  the  provisions  of  the  statute  was  the  con- 
dition on  which  liability  under  the  bond  attached.  The  principle  of 
these  cases,  as  I  read  them,  is  totally  different  from  that  on  which  rests 
the  admission  of  the  claims  in  question  to  rank  as  "liabilities,"  and  in 
neither  case  was  section  63  of  the  Insurance  Law,  referred  to  or  con- 
sidered. 
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[3]  There  is  another  ground,  however,  on  which  I  think  we  may 
confidently  place  our  decision  that  the  several  claims  in  question  were 
not  contingent.  When  the  liquidation  order  was  entered,  the  surety 
company  became  civiliter  mortuus  and  its  business  came  to  an  end. 
Carr  v.  Hamilton,  129  U.  S.  252,  9  Sup.  Ct  295,  32  L.  Ed.  669;  Peo- 
ple V.  Metropolitan  vSuretv  Co.,  supra,  205  N.  Y.  141, 98  N.  E.  412,  Ann. 
Cas.  1913D,  1180.  From  that  moment  it  became  impossible  for  it  to 
perform  its  obligation  to  defend  at  its  own  cost  any  action  brought 
against  the  assured  for  the  recovery  of  damages  on  account  of  an 
accident  or  other  loss  covered  by  the  policy.  It  would  be  astonish- 
ing if  in  this  situation  it  should  be  held  that  the  company,  or  those  rep- 
resenting its  interests,  could  be  permitted  to  insist  that  the  assured 
should  at  its  own  risk  and  cost,  and  as  a  condition  of  being  permitted 
to  share  in  the  assets  of  the  insolvent  company,  proceed  to  do  the 
things  that  the  company  had  bound  itself  to  do,  or,  having  thus  become 
incapacitated  to  do  anything  itself,  that  the  company  should  be  per- 
mitted, as  conditions  precedent  to  the  right  of  the  assured  to  any  claim 
for  loss  under  the  policy,  to  urge  the  performance  by  him  of  provi- 
sions which  prevented  the  assured  from  assuming  either  to  defend  him- 
self or  to  incur  any  expense  in  that  regard  or  to  settle  any.  claim  aris- 
ing on  account  of  the  loss.  The  law  is  not  so  unreasonable  as  to  re- 
quire such  a  holding.  The  clauses  of  the  policy  which  gave  to  the  com- 
pany the  right  to  insist  that  a  judgment  for  the  loss  be  first  obtained 
against  the  assured,  and  which  prevented  the  assured  from  settling  the 
claims  without  the  company's  consent,  and  which  bound  the  company 
to  assume  at  its  own  cost  the  defense  of  actions  brought  against  the 
assured,  were  substantial  conditions  of  its  contract,  and  when  it  be- 
came impossible  for  the  company  to  perform  these  obligations,  such 
clauses  of  the  contract  were  no  longer  available.  St.  Louis  Beef  Co. 
V.  Casualty  Co.,  201  U.  S.  173, 26  Sup.  Ct.  400,  50  L.  Ed.  712 ;  Brassil 
V.  Maryland  Casualty  Co.,  210  N.  Y.  235,  104  N.  E.  622;  Glens  Falls 
Port.  Cement  Co.  v.  Travelers'  Ins.  Co.,  162  N.  Y.  399,  56  N.  E.  897. 

The  orders  should  be  affirmed,  with  $10  costs  and  disbursements. 
All  concur. 


{87  Misc.  R^.  448) 

PBOPI.E  ex  rel.  KBISLBB  v.  MOSCOWITZ  et  A 

(Supreme  Court,  Special  Term,  New  York  County.    November  7,  1914.) 

L  MumtilFAI.  OoSrOBATIONS   ({  217*) — ^A.OBNTS  AND  EXPLOT^S — Civn.  Skbt- 

ICE  Commission — ^Powbbs. 

Where  a  person  who  had  passed  a  civil  service  examination  had  been 
guilty  of  questionable  business  transactions,  resulting  in  a  suit  against 
him,  In  which  it  was  stipulated  that  a  simple  judgment  as  for  money  had 
and  received  should  be  entered  against  hlin,  such  judgment  did  not  pre- 
vent the  municipal  civil  service  commission  from  examining  the  evidence 
adduced  on  such  trial  in  passing  on  his  fitness  for  a  position  in  the  civil 
service,  and  in  determining  whether  hia  name  should  be  removed  from 
the  eligible  list 

[Ed.  Note. — For  other  cases,  see  Municipal  Corporations,  Cent  Dig.  §{ 
576,  577,  579,  580;    Dec.  Dig.  |  217.*] 

*For  oUier  cuiaa  see  suue  topic  &  i  nuubbb  In  Deo.  &  Aio.  Digs.  1807  to  date,  &  Bep'i  Indexes 


Digitized  byVjOOQlC 


572  150  NEW  YORK  SUPPLEMENT  (Sup.  Ct 

2.  MUNICIPAT,    CORPOBATXOKS    (J    217*) — AGEWT8    AND    £UFI.0T£8 — MCNICIFAI. 

Civil,  Service  Commission — Review  of  Acts. 

Under  Const  art.  5,  §  9,  providing  that  appointment  and  promotions  in 
the  civil  service  shall  be  according  to  merit  and  fitness,  to  be  ascertained 
by  examinations,  and  the  Civil  Service  Law  (ConsoL  Laws,  c.  7),  author- 
izing ciTil  service  commissions  to  refuse  to  certify  applicants  lackiog 
certain  qualifications,  or  who  have  been  guilty  of  infamous  or  disgraceful 
conduct,  a  municipal  civil  service  commission  had  power  to  pass  upon  an 
applicant's  fitness  of  character,  as  well  as  his  mental  efiidency,  and  its 
judgment  in  the  matter  will  not  be  Interfered  with,  unless  arbitrary. 

[Bd.  Note.— For  other  cases,  see  Municipal  Corporations,  Cent  Dig.  f{ 
576,  .'577,  579,  580;   Dea  Dig.  §  217.*] 

Mandamus  by  the  People,  on  relation  of  Leo  Keisler,  against  Hen- 
ry Moscowitz  and  others,  constituting  the  Municipal  Civil  Service 
Commission.    On  motion  for  peremptory  writ    Motion  denied. 

John  T.  Loew,  of  New  York  City,  for  relator. 
Frank  L.  Polk,  and  Henry  J.  Shields,  Asst.  Corp.  Counsel,  both  of 
New  York  City,  for  respondents. 

GAVEGAN,  J.  Motion  for  a  peremptory  writ  of  mandamus  di- 
recting respondents,  constituting  the  municipal  civil  service  commis- 
sion of  the  city  of  New  York,  to  restore  relator's  name  to  the  eligible 
list  for  the  position  of  court  attendant. 

[1,  2]  Relator  took  part  in  and  passed  the  examination  held  by  re- 
spondents and  was  placed  on  the  eligible  list.  Thereafter  respondents 
examined  into  the  character  of  relator,  and  after  such  examination  re- 
moved his  name  from  said  eligible  list.  Article  5,  §  9,  of  the  state  Con- 
stitution, provides  in  part : 

"Appointment  and  promotions  In  the  civil  service  of  the  state,  and  of  all 
the  ciTll  divisions  thereof,  including  cities  and  villages,  shall  be  made  ac- 
cording to  merit  and  fitness  to  be  ascertained  so  far  as  practicable,  by  ex- 
aminations.   •    •    • " 

In  pursuance  of  this  section  of  the  Constitution  the  Civil  Service 
Law  was  enacted,  and  it  provided  among  other  things,  that  the  civil 
service  commission  should  have  the  power  to  refuse  to  certify  appli- 
cants who  lack  certain  qualifications,  or  who  have  been  guilty  of  infa- 
mous or  disgraceful  conduct,  or  who  have  practiced  any  fraud  in  se- 
curing their  eligibility  or  appointment.  Pursuant  to  these  provisions 
the  respondents  examined  into  the  relator's  character,  and  for  reasons 
which  developed  from  said  examination  ordered  that  his  name  be 
stricken  from  the  eligible  list.  Subsequently,  at  his  request,  a  rehear- 
ing was  given  the  relator,  but  without  changing  the  respondents'  deci- 
sion. 

While  respondents  gave  no  special  reasons  for  removing  relator's 
name  from  the  eligible  list,  it  is  apparent  that  questionable  business 
transactions  between  the  relator  and  one  of  his  associates  greatly  in- 
fluenced the  respondents  in  their  decision.  These  transactions  resulted 
in  a  suit  against  the  relator,  at  the  trial  of  which  counsel  for  both  sides 
stipulated  that  a  simple  judgment  as  for  money  had  and  received  be 
entered  against  relator.  Said  judgment  was  never  paid,  and  has  been 
included  by  relator  in  the  schedule  accompanying  his  petition  in  bank- 

•For  otber  caseii  see  same  topic  &  I  numbeb  In  Deo.  A  Am.  Digs.  1907  to  date,  ft  Rep'r  Indaxes 
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ruptcy.  I  do  not  think  the  judgment  in  the  action  in  the  Supreme 
Court  is  binding  on  the  respondents  to  the  extent  of  precluding  them 
from  examinin_g  into  the  evidence  which  was  adduced.  In  Desbecker 
V.  Cauffman,  169  N.  Y.  547,  62  N.  E.  674,  depositions  in  supplementary 
proceedings  were  held  to  be  properly  admitted  on  a  subsequent  trial 
against  the  parties  making  the  depositions,  either  as  admissions  or  as 
affecting  their  credibility.  I  am  of  the  opinion  that  in  the  hearing  be- 
fore the  respondents  the  same  principles  are  applicable,  and  that  any 
testimony  adduced  at  the  trial  of  the  action  in  the  Supreme  Court 
should  be  admissible  in  order  to  determine  the  character  of  the  relator 
as  well  as  his  veracity  and  credibility. 

Moreover,  relator  in  his  examination  before  the  respondents  admit- 
ted that  the  judgment  in  the  Supreme  Court  was  not  on  the  merits.  Re- 
spondents' power  to  pass  upon  the  fitness  of  candidates  includes  fit- 
ness of  character  as  well  as  mental  efficiency.  They  are  the  sole  judges 
in  the  matter,  and  the  court  will  not  interfere,  unless  their  determina- 
tion is  arbitrary,  any  more  than  it  would  interfere  with  respondents' 
determination  on  the  question  of  relator's  mental  and  physical  qualifica- 
tions after  an  examination.  I  do  not  consider  that  respondents'  action 
was  arbitrary. 

Motion  denied. 


(8S  Misc.  Bep.  83) 

BRULATOUB  v.  COMET  FILM  CO. 

(Supreme  Conrt,  Appellate  Term,  First  Department    December  17,  1914.) 

Contracts  (J  28*) — Pasties — Sufficibnoy  of  Evioenok. 

EvldeBce  held  insufflcient  to  show  tlmt  tbe  contract  on  wtilcb  defend- 
ant's counterclaim  was  based  was  made  with  thd  defendant. 

[Ed.  Note.— For  other  cases,  see  Contracts,  Cent  Dig.  K  133-140,  1755, 
•     178a-1784,  1786%,  1820,  1821;   Dec.  Dig.  J  28.*] 

Appeal  from  City  Court  of  New  York,  Trial  Term. 

Action  by  Jules  E.  Brulatour  against  the  Comet  Film  Comp?iny. 
Judgment  for  defendant,  and  plaintiff  appeals.     Reversed. 

Argued  November  term,  1914,  before  LEHMAN,  DELANY,  and 
WHITAKER,  JJ. 

Graham  &  Stevenson,  of  New  York  City  (Archibald  Ewing  Steven- 
son, of  New  York  City,  of  counsel),  for  appellant. 

Robert  H.  Elder,  of  New  York  City  (Otho  S.  Bowling,  of  New 
York  City,  of  counsel),  for  respondent. 

WHITAKER,  J.  The  action  was  brought  by  the  plaintiff  against 
the  defendant  to  recover  for  goods  sold  and  delivered,  amounting  to 
$770  and  interest.    The  plaintiff's  claim  was  admitted. 

Defendant  sets  up  a  counterclaim  for  $1,500,  and  alleges  in  sup- 
port thereof  that  about  the  year  191 1  defendant  entered  into  an  agree- 
ment with  plaintiff,  whereby  plaintiff  agreed,  in  consideration  of  de- 
fendant's promise  to  co-operate  with  plaintiff  and  with  certain  other 
manufacturers  of  motion  picture  films  in  the  production,  manufac- 

*For  other  cases  see  same  topic  &  9  hvubib  In  Dec.  Ic  Am.  Digs.  1907  to  date.  A  Rep'r  Indexes 
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ture,  and  marketing  of  a  certain  series  of  motion  pictures  depicting 
current  events,  and  known  as  the  "Animated  Weekly,"  that  plaintiff 
would  pay  to  defendant  one-eleventh  of  the  profit  and  income  derived 
from  such  production  and  marketing;  that  defendant  duly  entered 
upon  the  performance  of  said  agreement  and  duly  performed  the 
same  on  its  part;  that  the  said  series  of  motion  pictures  was  for  a 
considerable  time  produced  and  marketed,  from  which  plaintiff  re- 
ceived large  profits  in  excess  of  $16,500 ;  that  by  reason  thereof  plain- 
tiff became  indebted  to  defendant  in  the  sura  of  $1,500,  which  plaintiff 
refused  to  pay  after  the  same  had  been  demanded  of  him.  The  plain- 
tiff replied  to  this  counterclaim,  denying  it. 

The  questions  tried  before  the  trial  court  were  as  to  whether  there 
was  such  a  contract  and  the  amount  of  money  which  defendant  was 
entitled  to  recover  thereunder.  The  defendant  conceded  upon  the 
trial  that  its  share  of  the  earnings  of  plaintiff  under  the  contract  was 
not  over  $1,000,  and,  the  question  as  to  whether  there  was  a  contract 
having  been  submitted  to  the  jury,  it  returned  a  verdict  for  defend- 
ant for  the  difference  between  plaintiff's  claim  of  $770  and  the  $1,000 
claimed  by  defendant.  The  plaintiff  appellant  claims  that  this  verdict 
was  against  the  weight  of  evidence,  and  that  there  was  a  failure  of 
proof  of  the  counterclaim;  also  that  the  conduct  of  the  defendant's 
attorney  upon  the  trial  was  of  such  an  improper  character  as  to  have 
prejudiced  the  jury. 

The  only  witness  for  the  defendant  in  support  of  the  counterclaim 
was  one  William  B.  Gray,  president  of  defendant,  who  testified  that 
about  60  or  90  days  after  January  1,  1911,  a  meeting  was  held  at  the 
office  of  the  Motion  Picture  Distributing  &  Sales  Company,  at  which 
Mr.  Gray,  Mr.  Brulatour,  the  plaintiff,  McGee,  Kessler,  Ohs,  Miles,  and 
several  other  directors  of  the  Motion  Picture  Distributing  &  Sales 
Company,  and  men  not  connected  with  the  Sales  Company  were  pres- 
ent ;  that  a  number  of  the  manufacturers  claimed  that  their  sales  had 
been  affected  because  some  other  manufacturer  had  placed  on  the 
program  of  the  Sales  Company  a  picture  of  some  topical  subject  which 
had  interfered  with  their  own  sales ;  that  Mr.  Brulatour,  who  was  the 
president  of  the  Sales  Company,  stated  that  he  would  finance  a  topical 
motion  picture  weekly,  to  be  called  the  "Animated  Weekly,"  and  that 
he  would  finance  it  for  a  percentage  of  its  profits,  and  that  all  the 
other  manufacturers  were  to  assist  in  making  topical  pictures;  that 
the  plaintiff  stated  that  he  would  finance  the  picture  and  pay  to  the 
manufacturers,  who  were  at  the  meeting  and  who  were  connected  with 
the  Sales  Company,  a  pro  rata  interest  of  one-tenth  of  the  profits  if 
they  would  assist  in  making  topical  pictures — ^that  is,  pictures  of  cur- 
rent events  of  public  interest — and  let  plaintiff  have  the  Animated 
Weekly  to  look  after  himself ;  that  the  manufacturers  agreed  to  this, 
and  also  agreed  that  the  plaintiff,  Mr.  Brulatour,  was  to  get  25  per 
cent.  The  witness  was  not  sure  whether  plaintiff  was  to  get  one- 
eleventh  over  and  above  this  25  per  cent.  This  witness  also  testified 
that  the  Sales  Company  was  to  receive  $50  per  week  for  marketing 
the  Animated  Weekly.  The  witness  also  testified  that  in  the  spring 
or  summer  of  191 1  he  saw  the  plaintiff,  and  that  the  plaintiff  admitted 
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that  one-eleventh  of  the  profits  was  between  $1,000  and  $1,100,  and 
that  Gray  did  not  receive  his  share  because  the  boys  objected. 

It  appears  from  Gray's  testimony  for  defendant  that  the  stockholders 
of  the  Motion  Picture  Distributing  &  Sales  Company  were  certain 
manufacturers  of  films,  of  which  the  defendant.  Comet  Film  Com- 
pany, was  one.  The  Sales  Company  acted  as  sales  a^ent  and  distribu- 
tor for  these  different  manufacturing  companies,  which  owned  all  the 
shares  of  stock  of  the  Sales  Company.  The  profits,  if  any,  were  to  be 
divided  among  the  stockholders  of  the  Sales  Company.  The  meeting 
at  wTiich  this  alleged  contract  was  entered  into  was  a  meeting  of  the 
directors  of  the  Sales  Company,  and  was  held  either  about  February 
or  March  1,  1911.  This  is  substantially  all  the  testimony  in  support 
of  the  alleged  counterclaim. 

The  plaintiff  denies  absolutely  the  contract  as  alleged  by  the  wit- 
ness Gray,  and  is  corroborated  by  Herbert  L.  Miles.  The  plaintiff's 
testimony  concerning  the  starting  of  the  Animated  Weekly,  and  also 
the  testimony  of  Herbert  L.  Miles,  secretary  of  Motion  Picture  Dis- 
tributing &  Sales  Company,  is : 

That  there  was  a  meeting  of  tlie  directors  of  the  Sales  Company 
on  February  1,  1912,  at  which  the  witness  Gray  was  present  as  one  of 
the  board  of  directors  and  as  president  of  the  defendant.  Comet  Film 
Company,  one  of  the  stockholders  of  the  Sales  Company.  That  at  such 
meeting,  the  following  resolution  was  passed: 

"Resolved,  that  any  current  topical. event  can  be  put  out  exclusively  either 
as  a  special  or  a  regular  release,  by  any  manufacturer  who  first  registers  his 
purpose  of  taking  such  event  with  Mr.  Maclntyre,  the  secretary  of  the  board, 
and,  If  released  as  a  special,  the  Sales  Company  to  charge  two  cents  per 
foot  commLssion." 

The  matter  of  the  Sales  Company  releasing  a  film  of  topical  events  was 
then  taken  up,  and  on  motion,  duly  made,  seconded,  and  carried,  it  was 

"Resolved,  that  the  Sales  Company  put  out  as  soon  as  practicable  a  topical 
weekly,  to  be  released  on  Sundays,  this  topical  weel£ly  to  be  conducted  on 
the  same  lines  as  the  Pa  the  Weekly.  Arrangements  are  hereby  made  with 
Mr.  J.  E.  Brulatour  to  manage,  finance,  and  take  charge  of  this  weekly  on 
his  own  responsibility  and  financial  risk  for  the  Sales  Company ;  It  being  un- 
derstood that  Mr.  Brulatour  is  to  retain  25  per  cent,  of  thie  profits  for  his 
compensation,  the  remaining  75  per  cent,  to  be  paid  to  the  Sales  Company." 

On  motion,  duly  made,  seconded,  and  carried,  it  was 

"Resolved,  that  the  name  of  the  weekly  topical  release  be  the  Sales  Com- 
pany 'Animated  Weekly.' " 

That  a  subsequent  meeting  was  held  on  March  5,  1912,  at  which  the  follow- 
ing business  was  transacted: 

"Mr.  Brulatour  informed  the  members  of  the  board  that  he  bad  received  a 
proposition  from  the  Gaumont  Company  in  regard  to  their  furnishing  nega- 
tive for  the  Sales  Company's  Animated  Weekly. 

"The  board  expressed  Its  favor,  and  authorized  Mr.  Brulatour  to  complete 
the  arrangements  with  the  Gaumont  Company  to  supply  their  current  events 
for  our  Animated  Weekly  at  a  price  not  to  exceed  eight  cents  (8^)  per  foot, 
and  the  agreement  to  be  cancelable  by  giving  60  days'  notice  on  either  side." 

That  at  a  meeting  of  the  board  of  directors  held  on  September  18,  1912,  the 
following  resolution  was  passed: 

"Resolved,  that  in  connection  with  the  settlement  of  the  Animated  w<>^iy 
account  between  Mr.  Jules  E.  Brulatour  and  the  Sales  Company,  the  out- 
standing account  of  the  Morgan  Lithograph  Company  for  posters  be  assumed 
and  hereafter  paid  by  the  Sales  Company,  regardless  of  the  terms  of  settle- 
ment between  Mr.  Jules  E.  Brulatour  and  the  Sales  Company. 

"Resolved,  that  the  Morgan  Lithograph  Company  be  instructed  to  transfer 
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the  account  of  the  Animated  Weekly  posters  to  the  Universal  nim  Manu- 
facturing Company,  and  that  the  Sales  Company  cede,  fransfer,  and  assign 
forever  to  the  Universal  Film  Manufacturing  Company  Its  rights  to  the  name 
Animated  Weekly,  and  upon  receipt  of  a  communication  by  the  Sales  Com- 
pauy  from  the  Morgan  Lithographing  Company  to  the  eftect  that  said  com- 
pany is  willing  to  transfer  the  account  to  Universal  Film  Manufacturing 
Company,  the  Sales  Company  shall  pay  $550  on  the  outstanding  account  of 
the  Morgan  Lithograph  Company  for  Animated  Weekly  posters,  and  finally 
definitely  transfer  the  account  and  all  Animated  Weekly  posters  to  the  Uni- 
versal Film  Manufacturing  Company. 

"Resolved,  that  the  report  and  statements  of  Mr.  Jules  E.  Bmlatour  rela- 
tive to  the  Animated  Weekly  be  accepted,  and  the  check  from  Mr.  Bmlatour 
be  accepted  in  full  settlement,  and  Mr.  Jules  B.  Bmlatour  be  relieved  of  fur- 
ther UabiUty. 

"Resolved,  to  declare  a  dividend  of  $125  on  each  share  of  stock  Issued  by 
this  company,  but  that  the  dividend  accruing  to  the  Comet  Film  Company 
and  the  New  Tork  Motion  Picture  Company,  resi)ectlvely,  be  credited  to  their 
accounts,  and  that  the  cashier  of  the  Sales  Company,  Mr.  J.  B,  Miles,  be  so 
instructed." 

The  evidence  shows  that  there  was  a  full  accounting  between  the 
plaintiff  and  the  Sales  Company,  and  that  plaiptiff  paid  to  said  Sales 
Company  all  the  earnings  or  profits  of  the  Animated  Weekly.  The 
evidence  in  support  of  the  defendant's  counterclaim  and  the  alleged 
contract  is  weak  and  of  a  very  uncertain  and  unsatisfactory  character, 
and  even  if  uncontradicted  would  hardly  be  sufficient  to  sustain  and 
prove  the  alleged  contract. 

The  facts  attempted  to  be  established  by  defendant's  witness'  tes- 
timony are  very  improbable.  It  is  not  easily  explained  how,  at  a  meet- 
ing of  the  board  of  directors  of  the  Sales  Company,  with  outsiders  at- 
tending, the  alleged  contract  was  made  with  the  individual  stockhold- 
ers of  the  Sales  Company.  The  evidence  does  not  show  that  all  the 
stockholders  of  the  Sales  Company  were  present,  or  were  notified  to 
be  present.  The  board  of  directors  of  the  Sales  Company  was  pres- 
ent, and  we  think  the  record  amply  shows  that  the  contract  was  made 
with  the  Sales  Company,  as  is  testified  to  by  plaintiff.  The  credibility 
of  the  defendant's  witness  is  seriously  impaired  by  his  cross-examina- 
tion. 

The  version  of  the  entire  transaction,  as  given  by  the  plaintiff  and 
the  witness.  Miles,  concerning  the  starting  of  the  Animated  Week- 
ly, is  reasonable,  probable,  and  is  sustained  by  the  minutes  of  the  meet- 
ing of  the  Sales  Company  and  the  other  documentary  evidence  in  the 
case;  and  an  examination  of  the  record  plainly  discloses  that  the 
contract  was  between  plaintiff  and  the  Sales  Company  and  that  the 
profits  belonged  to  the  Sales  Company,  and  should  have  been  paid  by 
it  to  the  stockholders.  It  is  not  probable  that  defendant  would  for 
two  years  continue  to  purchase  from  plaintiff  and  pay  for  goods,  if 
plaintiff  was  Indebted  to  defendant  and  had  refused  to  pay. 

In  view  of  all  the  testimony  and  the  circumstances  as  disclosed  by 
the  record  in  the  case  and  the  character  of  the  witnesses  for  plaintiff 
it  is  difficult  to  account  for  the  verdict  of  the  jury  unless  the  jury  was 
prejudiced.  It  may  be  that  the  attempt  of  the  defendant's  attorney  to 
cast  odium  and  discredit  both  upon  the  witness,  Miles,  and  indirectly 
upon  the  plaintiff  himself,  may  have  worked  such  a  prejudice.  The 
questions  asked  by  defendant's  attorney  of  the  witness,  MUes,  were 
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highly  improper  and  tended  to  cast  an  unjust  reflecdon  upon  him. 
This  improper  conduct  upon  the  part  of  defendant's  counsel  of  itself 
would,  we  think,  be  sufficient  to  warrant  a  reversal  of  the  judgment. 
We  think  the  judgment  should  be  set  aside  as  against  the  weight  of 
and  contrary  to  the  evidence. 

Judgment  reversed,  and  a  new  trial  granted,  with  costs  to  appellant 
to  abide  the  event.    All  concur. 


(88  Misc.  Kei>.  68) 

COHN  et  ttl.  T,  WILSON. 

(Supreme  Court,  Appellate  Term,  First  Department    December  17,  1914.) 

1.  CouBTB  (§  190») — Municipal  Coubt— Pbactick  oh  Appe*.!.. 

On  appeal  from  a  default  Judgment  In  the  Municipal  Court  of  tbe  City 
of  New  York,  defendant  may  present  atBdavits  to  sliow  tliat  be  was  not 
served  wltb  summons. 

[Ed.  Note. — For  other  cases,  see  Courts,  Dec.  Dig.  t  190;*  Appeal  and 
Krror,  Cent.  Dig.  $  103.] 

2.  Pbocess  (8  149*) — Sehvice — Proof — Impeachment. 

Affidavits  presented  on  appeal  held  to  show  that  the  summons  in  an 
action  was  not  sen'ed  on  defendant 
^     [Ed.  Note.— For  other  cases,  see  Process,  Cent  Dig.  §§  202-205;    Dec. 
Dig.  {  149.»] 

Whitaker,  J.,  dissenting. 

Appeal  from  Municipal  Court,  Borough  of  Manhattan,  Fifth  Dis- 
trict. 

Action  by  William  I.  Cohn  and  Joshua  Cohn,  copartners  as  W.  I. 
&  J.  Cohn,  against  John  G.  Wilson,  trading  as  Tappe.  Judgment  for 
plaintiffs  on  default.     Defendant  appeals!     Judgment  reversed. 

Argued  November  term,  1914,  before  LEHMAN,  DELANY,  and 
WHITAKER,.  J  J. 

David  Ross,  of  New  York  City,  for  appellant. 

Samuel  S.  Breslin,  of  New  York  City,  for  respondents. 

LEHMAN,  J.  [1]  The  defendant,  on  an  appeal  from  a  default 
judgment,  presents  affidavits  to  show  that  he  was  never  served  with 
the  summons  in  the  action.  The  Municipal  Court  Act  undoubtedly 
authorizes  this  practice,  and  upon  such  an  appeal  we  can  consider 
only  the  question  whether  by  service  of  process  the  Municipal  Court 
ever  obtained  jurisdiction  oi  the  defendant's  person.  If  it  never  ob- 
tained such  jurisdiction,  the  judgment  is  void,  even  though  it  appears 
that  the  person  actually  served  was  closely  related  to  the  defendant, 
and  even  though  we  may  suspect  that  the  defendant  knew  of  the 
action,  and  is  appealing  only  to  escape  a  judgment  for  money  actually 
due. 

[2]  In  this  case  the  affidavits  presented  by  the  plaintiff  show  that 
he  does  not  personally  know  the  defendant,  but  relied  for  his  iden- 
tification upon  some  unidentified  employes  of  defendant.  On  the 
other  hand,  not  only  does  the  defendant  deny  the  service,  but  his  broth- 

•For  ottier  esxn  m«  fame  topic  ft  9  tunamt  In  Dae.  A  Am.  Dlga.  1907  to  date,  4b  Rep'r  Indexea 
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er  and  two  other  persons  swear  that  the  summons  was  served  on  the 
brother  in  defendant's  absence.  Under  the  circumstances,  I  cannot 
see  how  we  can  reasonably  hold  that  the  defendant  was  ever  served. 
Judgment  must  therefore  be  reversed,  with  costs,  and  the  complaint 
dismissed. 

DELANY,  J.,  concurs.  WHITAKER,  J.,  dissents,  upon  the  ground 
that  appellant  should  have  applied  to  the  court  in  which  the  judgment 
was  entered  in  the  first  instance  for  relief,  and  that  an  appeal  to  this 
court,  without  having  made  such  an  application,  is  not  the  proper  prac- 
tice, and  is  without  statutory  sanction. 


(88  Misc.  Rep.  53) 

SETDMAN  V.  NEW  YORK  ETS.  CO. 
(Snpreme  C!ourt,  Appellate  Term,  First  Department    December  17,  1914.) 

1.  Appeal  and  Ebrob  (j  172*) — GBOtrNos  of  ReIiIei< — Not  Asked  Below— 

Not  Considered. 

Whether  plaintiff  made  out  a  prima  facie  case  against  the  street  car 
company  for  assault,  "even  1(  not  a  passenger,"  will  not  be  considered  on 
appeal,  when  the  complaint,  charging  assault  upon  him  "while  a  passen- 
ger," was  dismissed  because  he  did  not  show  be  was  a  passenger,  and 
he  did  not  ask  leave  to  amend. 

[Ed.  Note.— For  other  cases,  see  Appeal  and  Error,  Cent  Dig.  fS  1070- 
1078;   Dec.  Dig.  J  172.»] 

2.  Cabbiebs  (J  247*) — Passengebs — Who  abe — Payment  or  Fabe. 

Plaintiff  boarded  a  street  car  with  two  children,  one  of  whom  was  im- 
der  five  years,  and  gave  the  conductor  25  cents.  The  conductor  refused 
to  return  more  than  10  cents  in  change.  Plaintiff  protested,  and  proposed 
to  refer  the  question  of  liability  to  pay  for  the  younger  child  to  the  in- 
spector, who  would  be  at  D.  street  Held,  that  plaintiff  was  a  passenger, 
either  on  the  theory  that  the  conductor  had  received  the  fare  for  the  com- 
pany, or  that,  having  the  fare  in  his  possession,  he  consented  to  post- 
pone the  time  when  it  must  be  definitely  paid. 

[Ed.  Note. — For  other  cases,  see  Carriers,  Cent  Dig.  i§  984-993;  Dec. 
Dig.  S  247.*] 

3.  Cabbiebs  (§  247*) — Passenoebs — ^Who  Abe. 

That  plaintiff,  on  reaching  D.  street,  left  the  car,  with  the  conductor's 
consent  to  find  the  inspector  and  submit  the  dispute  to  him,  did  not  abro- 
gate the  existing  relation  of  carrier  and  passenger. 

[Ed.  Note.— For  other  cases,  see  Carriers,  Cent  Dig.  f §  084-993 ;  Dec. 
Dig.  §  247.*] 

4.  Cabbiebs  (§  247*) — Passbngebs — ^Tebmination  of  Relation. 

That  plaintiff,  failing  to  find  the  Inspector  at  D.  street,  returned  to  the 
car  and  demanded  his  money  back,  saying  he  was  going  to  remove  his  chil- 
dren, whereat  the  conductor  gave  him  his  money  and  struck  him,  did  not 
terminate  the  relation  of  carrier  and  passenger  previously  exlstiiig,  since 
the  plaintiff  was  entitled  to  an  opportunity  to  get  out  his  children,  whether 
his  payment  of  the  fare  had  been  absolute,  or  merely  conditional. 

[Ed.  Note.— For  other  cases,  see  Carriers,  Cent  Dig.  {§  984-003 ;  Dec 
Dig.  i  247:*] 

Appeal  from  City  Court  of  New  York,  Trial  Term. 
Action  by  Louis  Seidman  against  the  New  York  Railways  Company. 
Judgment  for  defendant.     Plaintiff  appeals.    Judgment  reversed. 
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Argued  November  term,  1914,  befwe  LJEHMAN,  DELANY,  and 
WHITAKER,  JJ. 

Harry  M.  Peyser,  of  New  York  City,  for  appellant. 
James  L.  Quackenbush,  of  New  York  City  (Bayard  H.  Ames  and 
Frederick  Allis,  both  of  New  York  City,  of  counsel),  for  respondent. 

LEHMAN,  J.  [1]  The  plaintiff  has  brought  an  action  for  dam- 
ages suffered  by  an  assault  of  a  conductor  in  the  defendant's  employ 
while  the  plaintiflf  claims  to  have  been  a  passenger  on  one  of  the  de- 
fendant's street  cars.  The  trial  justice  dismissed  the  complaint  at 
the  close  of  plaintiff's  case,  on  the  ground  that  the  plaintiff  failed  to 
show  that  at  the  time  of  the  alleged  assault  the  plaintiff  was  a  pas- 
senger on  the  street  car.  The  plaintiff  appeals  from  the  judgment, 
primarily  on  the  ground  that  the  plaintiff  did  prove  that  he  was  a  pas- 
senger; but  he  also  claims  that  he  has  made  out  a  prima  facie  case 
against  the  defendant  for  assault,  even  if  no  contract  of  carriage  ex- 
isted. It  appears,  however,  that  at  the  trial  the  plaintiff  never  asked 
to  go  to  the  jury  on  any  such  issue,  but  contended  only  that  he  had 
successfully  shown  all  the  allegations,  including  the  allegation  that  he 
was  a  passenger,  and  we  should  not  .on  this  appeal  consider  whether 
or  not  the  trial  justice  could  have  permitted  the  plaintiff  to  change 
the  theory  upon  which  he  has  based  his  complaint,  if  the  plaintiff  had 
chosen  at  the  trial  to  request  such  a  change. 

[2]  It  appears  to  me,  however,  that  the  trial  justice  erred  in  hold- 
ing that  the  plaintiff  failed  to  show  that  he  was  a  passenger.  The 
plaintiff  shows  that  he  boarded  the  street  car  in  Brooklyn  with  two 
little  boys,  one  seven  years  old,  and  one  two  or  three  months  over  four. 
He  gave  the  conductor  25  cents,  and  the  conductor  handed  him  10 
cents  in  change.  The  plaintiff  demanded  back  15  cents,  apparently 
claiming  that  he  should  not  be  required  to  pay  fare  for  the  younger 
child.  The  conductor  refused  to  return  more  than  10  cents,  and  the 
plaintiff  thereupon  said: 

"We  will  g«t  over  to  tbe  other  side  of  the  Bridge,  and  we  will  see  the  in- 
spector ;  if  Uie  inspector  says  I  should  pay  for  the  child  four  years  and  three 
month  old — if  I  have  to  pay  for  the  child — then  you  got  the  money;  you 
wouldn't  lose  anything." 

At  Delancy  street  the  plaintiff  said: 

"Please,  conductor,  let  me  off  here  for  a  few  minutes'  time.  I  will  go 
down  and  see  the  inspector,  and  the  Inspector  wiU  settle  the  matter ;  If  I  have 
to  pay  for  the  child,  I  will  pay  for  the  child  if  the  inspector  says." 

The  plaintiff  thereupon  got  off  the  car  and  walked  20  feet,  but  found 
no  inspector.  He  then  started  to  board  the  car  again,  and  had  his 
right  foot  on  the  step,  and  said  to  the  conductor :  "Give  me  my  change. 
I  am  going  to  take  my  children  down."  Thereupon  the  conductor 
said :  "Here  is  your  change" — adding  an  insulting  epithet  and  striking 
him  in  the  eye. 

It  is  claimed  by  the  defendant  that  this  evidence  establishes  con- 
clusively that  the  plaintiff  refused  to  pay  the  lawful  fare,  and  there- 
fore never  became  a  passenger,  and  that,  even  if  he  had  been  a  pas- 
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senger  before  he  left  the  car  at  Delancy  street,  he  was  not  a  passenger 
thereafter.  It  seems  to  me,  however,, that  the  evidence  produced  by 
the  plaintiff  is  capable  of  a  different  construction.  He  entered 'the 
car  and  tendered  tlie  conductor  25  cents,  and  the  conductor  retained 
15  cents,  which  he  claimed  to  be  the  legal  fare.  It  is  true  that  the 
plaintiff  never  conceded  that  this  was  the  proper  fare,  and  desired  to 
have  the  matter  submitted  to  a  higher  authority;  but  his  testimony 
is  quite  open  to  the  construction  that  he  was  ready  to  pay  whatever 
the  legal  fare  might  be  shown  to  be.  On  the  other  hand,  when  the 
conductor  received  and  retained  the  full  legal  fare,  he  either  at  that 
time  accepted  payment  of  the  full  fare  for  the  company,  and  thereby 
bound  the  company  to  carry  the  plaintiff  to  his  destination,  or  at  least, 
in  consideration  of  the  amount  of  the  fare  being  left  in  his  hands,  he 
extended  the  time  during  "which  plaintiff  was  entitled  to  be  regarded 
as  a  passenger  before  actual  and  final  payment  of  the  fare  to  the  com- 
pany was  made.  It  seems  to  me  impossible,  therefore,  to  argue  that 
as  long  as  the  conductor  retained  the  fare  and  permitted  the  plaintiff 
to  remain  in  the  car  he  could  possibly  be  regarded  as  a  trespasser  or 
in  any  other  light  than  a  passenger. 

[3]  When  he  left  the  car  at  Delancy  street,  it  was  apparently  with 
the  conductor's  consent,  and  for  the  purpose  of  having  the  amount 
of  fare  properly  determined,  and  not  in  any  way  for  the  purpose  of 
interrupting  the  continuous  trip ;  and  it  would  certainly  be  doing  vio- 
lence to  the  clear  intent  of  the  parties  to  hold  that  he  thereby  termi- 
nated the  contract  of  carriage.  This  case  differs  in  this  respect  from 
the  case  of  Reilly  v.  N.  Y.  C.  Ry.,  46  Misc.  Rep.  72,  91  N.  Y.  Supp. 
319,  relied  on  by  the  defendant,  where  the  plaintiff  left  the  car  to 
make  a  complaint  against  the  conductor.  In  that  case  the  plaintiff 
intentionally  interrupted  her  journey  for  her  own  purposes,  while  in 
the  present  case  the  plaintiff  left  the  car  merely  to  have  the  defendant's 
employe  determine  the  terms  upon  which  he  might  lawfully  continue 
the  journey.    As  the  defendant's  attorney  himself  states  in  his  brief: 

•The  Intention  of  returning  or  not  returning  Is  the  sole  criterion  for  de- 
termining whether  a  brief  absence  from  the  car  Is  fatal  to  the  contract  and 
relation  of  passenger  and  carrier." 

[4]  The  sole  remaining  question,  then,  is  whether  the  plaintiff,  by 
demanding  back  his  money  and  saying  he  was  going  to  take  his  chil- 
dren down,  changed  the  previously  existing  relations  of  the  parties. 
If  the  delivery  of  the  full  fare  to  the  conductor  did  actually  constitute 
a  payment  of  his  fare,  then  the  contract  of  carriage  thereby  created 
could  only  be  abrogated  by  mutual  consent,  and  the  abrogation  of  the 
contract  could  clearly  not  be  complete  until  the  carrier  had  not  only 
returned  the  consideration,  but  also  allowed  the  plaintiff  reasonable 
opportunity  to  take  out  his  children,  for  the  plaintiff's  consent  was 
dependent  upon  both  conditions. 

It  is  contended,  however,  that  the  delivery  of  the  amount  of  the 
fare  to  the  conductor  constituted  no  payment  of  the  full  fare,  because 
the  plaintiff  did  not  concede  that  it  was  rightfully  retained,  and  that 
therefore  no  contract  of  carriage  did  exist.  Even  if  we  should  so  con- 
strue the  acts  pf  the  parties,  still  the  defendant's  conductor,  in  retain- 
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Ing  the  money,  must  be  regarded  as  having  accepted  a  ccmditional  pay- 
ment, and  the  relation  thereby  created  coald  also  be  terminated  only 
if  the  plaintiff  was  given  reasonable  opportunity  to  withdraw  himself 
and  his  children  from  the  car. 

It  follows  that  the  judgment  should  be  reversed,  and  a  new  trial 
ordered,  with  costs  to  appellant  to  abide  the  event    All  concur. 


(164  App.  Dlv.  311) 

McDOWEIiL  V.  VOIiK  et  al.    (No.  491/12.^ 
(Supreme  Court,  Appellate  Dlvlsioii,  Fourth  Department    November  11,  1914.) 

1.  Fbadd  ({  20*) — Ei.EMERT»— Rblianoe  on  Bepbesbntations. 

Wbere  defendant's  transfer  and  a3sl£ument  of  a  bond  and  mortgage 
were  not  completed  until  after  the  Inventoi-y  covered  by  assignee's  bill  of 
sale  to  her  was  made,  her  false  statements  of  material  facts  before  the 
transaction  was  completed,  with  intent  to  defraud  the  assignee,  relied 
upon  by  him  In  taking  the  assignment,  would  constitute  actionable  fraud. 

[Ed.  Note.— For  other  cases,  see  Fraud,  Cent  Dig.  §3  17,  18 ;  Dec  Dig. 
J20.»] 

2.  I'RIlrOIPAI.    AND    AOXNT    (§    156*) — TOBTS    OF    AOBNT — ^FBAUDXTLBNT    BBPBE- 

SENTATIONS. 

In  such  case,  where  defendant's  husband  was  acting  for  her,  but  she 
had  the  proceeds  of  the  transaction,  made  the  assignment,  and  took  the 
assignee's  bill  of  sale,  she  would  be  liable  for  fraudulent  misrepresenta- 
tions by  her  husband. 

[Ed.  Note.— For  other  cases,  see  Principal  and  Agent  Cent  Dig.  g§  583- 
587; 'Dec.  Dig.  i  lea*] 

3.  Fbadd  (i  59*) — Mbasdbk  or  Dakages. 

In  an  action  for  damages  for  fraudulent  and  material  misrepresenta- 
tions-made by  defendant  as  to  the  incumbrances  on  mortgaged  property 
as-slgned  to  plaintiff,  where  it  did  not  appear  that  the  premises  were  not 
adequate  security  for  the  mortgage  debt,  or  that  the  obligor  in  the  ac- 
companying bond  was  financially  irresponsible,  plaintiff  was  only  enti- 
tled to  recover  the  difference  between  the  premises  as  represented  to  be 
and  as  they  actually  were,  so  that  their  value  and  the  financial  responsi- 
bility of  the  mortgagor  and  the  obligor  were  material. 

\V:a.  Note. — For  other  cases,  see  Fraud,  Cent  Dig.  {$  60-62,  64;  Dec. 
Dig.  t  59i*] 

Appeals  from  Trial  Term,  Steuben  County. 

Action  by  Delbert  L.  McDowell  against  Elizabeth  C.  Volk  and  Cas- 
per Volk.  From  a  judgment  for  defendant  Elizabeth  C.  Volk,  and 
from  an  order  denying  a  new  trial,  plaintiff  appeals ;  and  from  a  judg- 
ment against  him,  and  from  an  order  denying  his  motion  for  a  new 
trial,  defendant  Casper  Volk  appeals.  Judgments  and  orders  reversed, 
and  new  trial  granted. 

The  action  was  for  fraud,  in  misrepresenting,  upon  a  sale  of  a  mort- 
gage, the  true  condition  of  the  mortgaged  premises  respecting  incum- 
brances. 

Argued  before  KRUSE,  P.  J.,  and  ROBSON,  FOOTE,  LAM- 
BERT, and  MERRELL,  JJ. 

F.  J.  Nelson,  of  Homell,  for  plaintiff. 
Harry  L.  Allen,  of  Homell,  for  defendants. 
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KRUSE,  P.  J.  [1]  The  judgment  entered  upon  the  directed  ver- 
dict in  favor  of  the  defendant  Elizabeth  Volk  should  be  reversed,  for 
the  reason  that  the  evidence  supports  a  finding  that  the  sale  to  her,  and 
the  transfer  and  assignment  of  the  bond  and  mon|;age  by  her,  were  not 
consummated  until  after  the  inventory  covered  by  the  bill  of  sale  was 
made.  If  false  statements  of  material  facts  were  made  by  her,  as  the 
evidence  tends  to  show,  before  the  transaction  was  completed,  with  the 
intent  to  cheat  and  defraud  the  plaintiff,  and  relied  upon  by  him  in 
making  the  sale  and  taking  the  assignment  of  the  bond  and  mortgage, 
such  statements  constitute  actionable  fraud.  The  evidence  was  suffi- 
cient to  require  the  submission  of  these  questions  to  the  jurj',  and  it 
was  error  to  hold  as  a  matter  of  law  that  the  statements  were  made 
after  the  sale  had  been  consummated,  and  to  direct  a  verdict  upon 
that  theory  in  her  favor. 

[2 J  Furthermore,  the  evidence  also  tends  to  show  that  the  husband, 
her  codefendant,  was  acting  for  her,  and  that  she  had  the  avails  of 
the  transaction.  She  made  the  assignment  of  the  bond  and  mortgage, 
and  the  bill  of  sale  by  the  plaintiff  was  made  to  her,  and  under  the 
facts  here  disclosed  I  think  she  may  be  made  liable  for  misrepresenta- 
tions made  by  her  husband.  Krumm  v.  Beach,  96  N.  Y.  398 ;  Downey 
V.  Finucane,  146  App.  Div.  209,  130  N.  Y.  Supp.  988;  Id.,  205  N.  Y 
251,  259,  98  N.  E.  391, 40  L.  R.  A.  (N.  S.)  307;  Green  v.  Des  Carets, 
210  N.  Y.  79,  103  N.  E.  964;  Kingman  v.  Dunspaugh,  19  App.  Div. 
545,  550,  46  N.  Y.  Supp.  602. 

[3]  2.  The  judgment  against  the  defendant  Casper  Volk,  entered 
upon  the  verdict  found  against  him,  should  also  be  reversed  upon  ques- 
tions relating  to  the  damages.  While  the  evidence  showed  that  the 
mortgaged  premises  were  incumbered  beyond  what  was  stated  to  the 
plaintiff  by  the  defendants,  it  does  not  appear  that  the  premises  were 
not  an  adequate  security  for  the  mortgage  debt,  or  that  the  obligor 
named  in  the  bond  accompanying  the  mortgage  was  financially  irre- 
sponsible. The  mere  fact  that  the  plaintiff  bid  in  the  premises  upon  a 
sale  imder  a  judgment  not  disclosed  to  him,  which  was  a  prior  lien 
to  the  assigned  mortgage,  does  not  entitle  plaintiff  to  reco'^er  from  the 
defendants  the  amount  so  bid  and  paid,  which  seems  to  form  the  prin- 
cipal basis  for  the  damages  awarded  by  the  verdict.  The  usual  rule 
of  damages  in  such  a  case  is  the  difference  between  the  value  of  the 
article  sold  as  it  was  represented  to  be  and  as  it  actually  was.  Hubbell 
V.  Meigs  et  al.,  50  N.  Y.  480;  Krumm  v.  Beach,  96  N.  Y.  398,  406, 
407 ;  Spotten  v.  De  Freest,  140  App.  Div.  792,  125  N.  Y.  Supp.  497. 
In  determining  that  question,  the  financial  responsibility  of  the  obligor 
and  mortgagor  and  the  value  of  the  premises  are  necessarily  important 
facts. 

Both  judgments  should  therefore  be  reversed,  and  a  new  trial  order- 
ed, with  costs  to  each  of  the  successful  appellants  to  abide  the  event 
All  concur. 


Digitized  by 


Google 


Sup.  Ct.)        TBNBMENT  HOUSB  DBPABTMBST  V.  M'DEVITT  883 


TENEMENT  HOUSE  DEPARTMENT  OF  CITI  OF  NEW  XORE  ▼.  Mo 
DEVITT.    (No.  6442.) 

(Supreme  Court,  Appellate  Division,  First  Department    December  4,  1914.) 

DlSOBDBBLT  HOUSB   (§   10*) — PEWAlTIKa — STATUTORY   PbOVIBIONS — "VaGBANT." 

Tenement  House  Law  (Consol.  Laws,  c.  61)  §  124,  provides  that  tbe 
owner  of  any  tenement  house,  where  any  violation  of  that  law  exists, 
shall  be  subject  to  a  dvll  penalty  of  $50.  Section  106,  as  amended  by 
Laws  191S,  c.  59S,  provldea  that  no  tenement  house  shall  be  used  for  the 
purpose  of  prostitution  or  assignation.  Chapter  588  also  amends  sec- 
tion 150  to  provide  that  a  person  soliciting  another  to  enter  a  house  of 
prostitution  or  a  room  in  a  tenement  house  for  purposes  of  prostitution, 
etc.,  shall  be  deemed  a  vagrant,  section  153  so  as  to  provide  that  a  tene- 
ment house  shall  be  deemed  to  have  been  used  for  purposes  of  prostltn- 
tlon  with  the  consent  of  the  owner,  where  summary  proceedings  to  re- 
move tbe  tenants  of  so  much  of  the  house  as  Is  unlawfully  used  are  not 
commenced  within  five  days  after  notice  of  the  unlawful  use,  and  where 
there  are  two  convictions  within  six  months,  and  section  154  to  provide 
that  proof  of  ill  repute  and  common  fame  shall  constitute  presumptive 
evidence,  and  that  it  shall  be  presumed  that  tbe  unlawful  use  was  with 
the  permission  of  the  owner.  Held  that,  construing  section  124  In  con- 
nection with  all  tbe  amendments  made  in  1913,  the  ovfner  of  a  tenement 
house  used  for  purposes  of  prostitution  without  his  permission  or  knowl- 
edge Is  not  liable  for  the  penalty,  especially  In  view  of  the  doubtful  con- 
stitutionality of  the  act  If  not  so  construed. 

[Ed.  Note. — For  other  cases,  see  Disorderly  House,  Cent.  Dig.  |  35; 
Dec.  Dig.  f  10.* 

For  other  definitions,  see  Words  and  Phrases,  First  and  Second  Series, 
Vagrancy.] 

McLaughlin  and  Dowllng,  JX,  dissenting. 

Appeal  from  Appellate  Term,  First  Department. 

Action  by  the  Tenement  House  Department  of  the  City  of  New 
York  against  Lucy  A.  McDevitt.  From  a  determination  of  the  Appel- 
late Term  (85  Misc.  Rep.  429,  147  N.  Y.  Supp.  941)  affirming  a  judg- 
ment in  favor  of  defendant  dismissing  the  complaint  in  the  Mtmicipal 
Court,  plaintiff  appeals.    Affirmed. 

See,  also,  148  N.  Y.  Supp.  1146. 

Argued  before  INGRAHAM,  P.  J.,  and  McLAUGHLIN, 
CLARKE,  DOWLING,  and  HOTCHKISS,  JJ. 

Frank  L.  Polk,  Corp.  Counsel,  of  New  York  City  (John  P.  O'Brien 
and  F.  E.  V.  Dunn,  both  of  New  York  City,  of  counsel),  for  appel- 
lant. 

George  B.  Holbert,  of  New  York  City  (Herman  Ackerman,  of 
Brooklyn,  on  the  brief),  for  respondent. 

INGRAHAM,  P.  J.  The  defendant  is  the  owner  of  a  tenement  house 
located  at  No.  326  West  Forty-Third  street  in  the  city  of  New  York, 
and  this  action  was  brought  to  recover  a  penalty  prescribed  by  sections 
109  and  124  of  the  Tenement  House  Act  (chapter  99  of  the  Laws  of 
1909,  as  amended  by  chapter  598,  Laws  1913).  The  pleadings  were 
oral.  The  plaintiff  complained  of  the  defendant  for  a  violation  of 
sections  109  and  124  of  the  Tenement  House  Law,  and  the  defendant 

*For  otber  casei  m«  lame  topic  A  1  NmaaB  In  Veo.  A  Am.  Diss.  1M7  to  date,  ft  Rep'r  IndexM 
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answered  by  a  general  denial.  The  plaintiff  introduced  in  evidence  a 
stipulation  made  by  the  parties  to  the  action  that  the  building  was  a 
tenement  house  and  was  owned  by  the  defendant;  that  on  July  23, 
1913,  one  Mamie  Brown,  occupying  apartments  on  the  second  floor 
rear  thereof,  used  the  same  for  the  purpose  of  prostitution,  and  was 
arrested  and  found  guilty  by  a  magistrate  and  sentenced  to  two 
months'  imprisonment;  that  on  July  23,  1913,  one  Rose  Howard,  oc- 
cupying apartments  on  the  first  floor  thereof,  used  the  same  for  pur- 
poses of  prostitution  and  was  arrested,  found  guilty  by  a  magistrate, 
and  sentenced  to  one  month's  imprisonment.  Having  introduced  this 
stipulation  in  evidence,  the  plaintiff  rested,  whereupon  the  defendant 
was  called  on  her  own  behalf.  She  testified  that  she  had  owned  this 
property  for  six  years;  that  22  families  occupied  the  house,  4  fam- 
ilies on  each  floor.  She  was  then  asked  whether  she  at  any  time  learn- 
ed that  any  of  the  tenants  had  been  accused  of  the  improper  use  of  the 
apartments,  to  which  she  answered,  "No."  This  question  was  ob- 
jected to  as  incompetent,  immaterial,  and  irrelevant;  that  under  the 
statute  the  witness  should  not  be  permitted  to  show  the  contrary. 
That  objection  was  overruled.  The  defendant  then  testified  that  there 
were  22  families  in  the  house,  and  that  she  never  at  any  time  knew  of 
any  violation  of  this  statute;  that  on  July  24,  1913,  she  received  no- 
tice from  the  police  department  as  to  the  conviction  of  two  of  her 
tenants,  and  as  soon  as  she  received  the  notice  she  cleaned  the  place 
out,  ejecting  both  of  these  parties  who  had  been  convicted;  and  they 
were  put  out  on  July  25th ;  that  her  attention  had  never  at  any  time 
been  called  to  any  violation  of  law  in  these  apartments;  that  these 
tenants  appeared  to  be  husband  and  wife,  and  everybody  in  the  apart- 
ment said  they  were  nice,  quiet  people;  that  she  never  had  any  re- 
port from  any  of  her  employes  or  any  one  else  about  the  conduct  of 
these  people,  and  no  tenant  ever  made  any  complaint  about  them.  The 
janitor  of  the  tenement  house  was  then  called  and  testified  that  the 
apartments  were  perfectly  respectable;  that  when  she  rented  these 
apartments  she  made  inquiries  about  them  and  was  told  that  the  Brown 
woman  had  a  husband  who  was  a  waiter  and  the  Howard  woman  had 
a  husband  who  worked  in  the  Hippodrome;  that  these  were  all 
the  men  she  ever  saw  about  these  apartments,  and  she  never  heard 
any  complaints;  that  during  the  15  years  that  she  had  charge  of  these 
apartments  no  one  else  had  ever  been  arrested  from  the  building,  and 
there  wa^  nothing  to  indicate  that  the  tenants  were  not  perfectly  re- 
spectable and  the  property  used  by  respectable  people ;  that  one  of 
these  tenants  was  in  for  less  than  a  month  when  she  was  arrested,  and 
the  other  was  there  for  six  months  when  she  was  arrested.  Upon  this 
testimony  the  court  rendered  judgment  in  favor  of  the  defendant,  and 
from  that  determination  the  plaintiflf  appealed  to  the  Appellate  Term, 
where  the  judgment  was  affirmed. 

Section  109  of  the  Tenement  House  Law  was  amended  by  chapter 
598  of  the  Laws  of  1913.  It  prohibits  the  use  of  a  tenement  house  for 
a  lodging  house  or  stable,  for  storage  or  handling  rags,  for  the  pur- 
pose of  prostitution  or  assignation  of  any  description,  for  the  keeping 
of  a  horse,  cow,  calf,  swine,  sheep,  or  goat  in  a  tenement  house  or  on 
the  same  lot  or  premises  thereof,  except  outside  of  the  city  limits. 
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when  not  more  than  two  horses  may  be  kept  id  each  lot  .or  premises, 
provided  they  are  stabled  at  least  20  feet  distant  from  any  building 
used  for  living  purposes.  This  prohibition  was  as  to  the  use  of  the 
apartments  in  a  tenement  house,  and  on  its  face  would  apply  to  ten- 
ants rather  than  to  the  owners.  A  person  owning  and  renting  a  tene- 
ment house  to  various  tenants  of  course  would  be  prohibited  from 
renting  the  premises  for  any  purpose  here  prohibited ;  but  each  tenant 
would  also  be  prohibited  from  using  an  apartment  in  the  house  for  ei- 
ther of  the  prohibited  purposes.  It  was  a  general  prohibition  against 
use,  but  the  section  itself  provides  no  penalty  or  method  of  enforcing 
the  prohibition.  Section  124,  which  was  in  the  original  act  before  the 
amendment,  provides  penalties  for  a  violation  of  the  act,  and  imposes 
such  penalties  upon  the  owner  as  well  as  upon  the  tenant.  By  the  same 
act  which  amended  section  109  (chapter  598  of  the  Laws  of  1913),  sec- 
tion 150  was  also  amended  so  as  to  provide  that  a  person  who  solicits 
another  to  enter  a  house  of  prostitution  or  a  room  in  a  tenement  house 
or  any  part  thereof  for  purposes  of  prostitution,  commits  prostitu- 
tion in  a  tenement  house  or  any  part  thereof,  or  knowingly  resides 
in  a  house  of  prostitution  or  assignation  or  ill  fame  of  any  description 
in  a  tenement  house,  or  keeps  or  maintains  a  house  of  prostitution,  as- 
signation, or  ill  fame  of  any  description  in  a  tenement  house,  shall 
be  deemed  a  vagrant,  and  upon  conviction  thereof  shall  be  committed 
to  the  county  jail  for  a  term  not  exceeding  six  months.  This  act 
also  amends  section  153  by  providing  that  a  tenement  house  shall  be 
deemed  to  have  been  used  for  the  purpose  specified  in  the  last  two  sec- 
tions with  the  permission  of  the  owner,  agent,  and  lessee  thereof,  if 
summary  proceedings  for  the  removal  of  the  tenants  of  said  tene- 
ment bouse,  or  so  much  thereof  as  is  unlawfully  used,  shall  not  have 
been  commenced  within  five  days  after  notice  of  such  unlawful  use 
served  by  the  department,  or,  having  been  commenced,  are  not  in  good 
faith  diligently  prosecuted  to  final  determination,  and  if  there  be  two 
or  more  evictions  in  the  same  tenement  house  within  a  period  of  six 
months  either  under  section  150  of  this  chapter  or  under  section  1146 
of  the  Penal  Law  (Consol.  Laws,  c.  40),  and  section  154,  which  pro- 
vides certairf  rules  of  evidence,  provides  that  proof  of  ill  repute  or  the 
common  fame  of  the  premises  which  are  the  subject-matter  of  the 
action  or  proceeding  or  of  the  inmates  thereof  or  of  those  resorting 
thereto  shall  constitute  presumptive  evidence,  and  it  shall  be  presumed 
that  such  use  was  with  the  permission  of  the  owner,  agent,  and  lessee. 
Thus  sections  109,  150,  153,  and  154  of  this  act  were  amended  by  the 
same  chapter  and  at  the  same  time,  and  I  think  these  various  amend- 
ments to  the  act  must  be  read  together  to  ascertain  the  intention  of  the 
Legislature  in  imposing  these  penalties  for  a  violation  of  the  act  and 
providing  for  their  enforcement.  While  it  is  quite  true  that  in  neither 
section  109  nor  section  124  of  the  act  is  the  imposition  of  the  penalty 
made  to  depend  upon  the  knowledge  of  the  ovwier  that  the  premises 
were  used  in  violation  of  section  109,  section  124  was  in  the  act  as 
originally  passed,  while  section  109,  prohibiting  the  use  of  a  tenement 
house  for  the  purpose  of  prostitution,  was  not  then  in  the  act,  but  was 
added  by  chapter  598  of  the  Laws  of  1913.  It  seems  to  me  that  the 
fair  construction  of  these  two  sections,  read  in  connection  with  all 
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amendments  made  in  1913,  would  indicate  that  the  Legislature  did  not 
intend  to  inflict  a  penalty  upon  the  owner  of  a  tenement  house  where 
the  violation  was  without  his  knowledge  or  permission ;  that  when  sec- 
tion 153  was  amended,  by  providing  that  certain  facts  would  justify  a 
presumption  that  such  use  was  with  the  permission  of  the  owner,  and 
section  154  was  amended,  by  providing  that  in  an  action  or  proceed- 
ing for  a  fine,  penalty,  or  other  punishment  for  a  violation  of  the  pro- 
visions of  the  chapter  relating  to  prostitution,  assignation,  or  other  in? 
decency,  proof  of  ill  repute  or  the  common  fame  of  the  premises  should 
constitute  presumptive  evidence  that  such  use  was  with  the  permission 
of  the  owner,  agent,  or  lessee,  such  amendment  would  also  apply  to 
section  109,  and  to  justify  the  imposition  of  the  penalty  some  evi- 
dence of  the  permission  or  knowledge  of  the  owner  would  be  required. 
I  should  have  considerable  doubt  as  to  the  constitutionality  of  this  act, 
if  a  penalty  was  imposed  upon  the  owner  of  a  tenement  house  for  acts 
which  he  could  not  in  the  nature  of  things  know  of  or  prevent.  It 
would  certainly  be  a  question  whether  inflicting  such  a  penalty  without 
giving  an  owner  an  opportunity  to  rebut  the  presumption  of  permis- 
sion or  knowledge  would  be  the  due  process  of  law  which  is  required 
before  a  person's  property  shall  be  taken  to  satisfy  a  demand  of  either 
the  state  or  an  individual.  Under  the  provisions  of  section  109  of  the 
act,  if  any  tenant  at  any  time  used  any  apartment  for  the  purpose  of 
"prostitution  or  assignation  of  any  descriptiwi,"  even  though  no  one 
except  the  user  of  the  apartment  had  knowledge  of  it,  or  could  have 
prevented  such,  the  owner  would  be  liable  for  the  penalty  prescribed. 
The  owner  of  a  tenement  house  certainly  cannot  be  in  every  apartment 
at  all  times  of  the  day  and  night,  and  it  seems  to  me  it  could  not  have 
been  intended  to  impose  such  a  penalty  upon  an  owner  who  in  the  ut- 
most good  faith  has  used  every  precaution  to  see  to  it  that  his  tenants 
are  reputable  people,  and  where  he  has  no  notice  or  knowledge  of 
any  kind  that  any  apartment  has  been  or  was  to  be  used  for  an  im- 
moral purpose.  I  think  this  law  can  be  given  its  full  effect  by  hold- 
ing that  sections  153  and  154  applied  to  a  proceeding  to  recover  a 
penalty  for  a  violation  of  section  109,  as  well  as  to  the  other  sections 
for  which  penalties  are  prescribed.  Giving  the  act  this  construction 
would  make  it  consistent  with  justice  and  remove  any  possibility  of  a 
question  as  to  its  constitutionality,  and  I  think  it  is  not  in  violation  of 
its  express  provisions. 

If  these  views  are  correct,  it  follows  that  the  judgment  of  the  Mu- 
nicipal Court  was  right,  and  the  determination  appealed  from  should 
be  affirmed,  with  costs. 

CLARKE  and  HOTCHKISS,  JJ.,  concur. 

McLaughlin,  J.  I  am  unable  to  agree  with  a  majority  of  the 
court  that  the  judgment  here  appealed  from  should  be  affirmed.  Sec- 
tion 109  of  the  Tenement  House  Law  provides,  among  other  things, 
that;- 

"No  tenement  bo.nse  or  any  part  thereof  or  the  lot  or  premises  thereof 
shall  be  used  for  the  purpose  of  prostitution  or  assignation  of  any  desctip- 
Uon." 
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The  defendant  admitted  that  her  premises  were  used  for  that  pur- 
pose on  two  different  occasions.  This  made  her  liable  to  the  penalty 
provided  in  section  124  of  the  same  law.  The  liability,  as  I  read  the 
statute,  does  not  depend  upon  knowledge. 

It  may  be  conceded  that  the  statute  is  harsh  and  drastic,  but  that 
was  a  matter  for  the  consideration  of  the  Legislature  when  it  was 
passed.  The  Tenement  House  Law  was-  passed  after  a  full  report  had 
been  made  to  the  Legislature  by  a  Tenement  House  Commission  ap- 
pointed under  chapter  279  of  the  Laws  of  1900.  A  perusal  of  its  re- 
port, of  which  the  court  can  take  judicial  notice  (Tenement  House  De- 
partment V.  Moeschen,  179  N.  Y.  325,  72  N.  E.  231,  70  L.  R.  A.  704, 
103  Am.  St.  Rep.  910,  1  Ann.  Cas.  439),  will  show  why  the  statute  un- 
der consideration  was  passed.  A  recovery  of  the  penalty  under  the 
statute  does  not  depend  upon  proof  of  knowledge  on  the  part  of  the 
owner  of  premises,  but  simply  the  use  to  which  the  premises  were  put ; 
in  other  words,  the  owner  of  premises  must  see  to  it  that  the  same  are 
not  used  for  the  purposes  of  prostitution,  and,  if  they  are,  then  he  at 
once  becomes  liable  to  pay  the  penalty  prescribed,  irrespective  of  his 
knowledge  of  that  fact. 

There  are  numerous  instances  where  persons  have  been  convicted  of 
a  criminal  offense  without  proof  of  a  criminal  intent  or  even  knowledge 
that  the  act  was  committed.  People  v.  Werner,  174  N.  Y.  132,  66  N. 
E.  667;  People  v.  West,  106  N.  Y.  293,  12  N.  E.  610,  60  Am.  Rep. 
452;  People  v.  D'Antonio,  150  App.  Div.  109,  134  N.  Y,  Supp.  657; 
Commonwealth  v.  Kelley,  140  Mass.  441,  5  N.  E.  834;  People  v.  Roby, 
52  Mich.  577,  18  N.  W.  365,  50  Am.  Rep.  270. 

I  think  the  determination  of  the  Appellate  Term  and  the  judgment 
of  the  Municipal  Court  should  be  reversed,  and,  as  there  is  no  dispute 
of  fact,  judgment  should  be  ordered  for  the  plaintiff  for  the  amount  of 
the  penalty. 

DOWLING,  J.,  concurs. 


STRAUSS  ▼.  MORRISON.    (Na  6583.) 

(Supreme  Court,  Appellate  Division,  First  Department    December  18,  1014.) 

I.  Assignments  fob  Bxnefit  of  Obeditobs  (§  808*) — ^Statctobt  Pbefekeno- 
Ks — ^Debts  Dub  EMPLOTfis — "Actdau-t  Owing." 

Where  an  employer  agreed  to  pay  an  employe  a  specified  weekly  sal- 
ary, and  as  an  additional  bonus  and  compensation  to  execute  notes  In  a 
specified  sum  at  the  end  of  each  month,  payable  from  two  to  eight 
months  thereafter,  the  amount  evidenced  by  notes  executed  prior  to 
the  employer's  assignment  for  the  benefit  of  creditors,  though  not  pres- 
ently payable,  was  "actually  owing,"  within  Debtor  and  Creditor  I^w 
(Consol.  Laws,  c.  12)  |  27,  as  renumbered  and  amended  by  Laws  1914, 
c.  360,  f  22,  providing,  relative  to  assignments  for  the  benefit  of  cred- 
itors, that  the  wages  or  salaries  actually  owing  to  employes  of  the  as- 
signor at  the  time  of  the  execution  of  the  assignment  for  services  ren- 
dered within  three  months  prior  to  the  execution  of  the  assignment,  not 
exceeding  |300  to  each  employ^,  shall  be  preferred  before  any  other  debt 

*For  other  cues  see  aune  topic  A  {  jnnanm  in  Dec.  *  Am.  DIgB.  1007  to  date,  A  Rep'r  Indezae 
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aa  by  a  fair  constnictton  of  the  contract  tbe  date  of  actual  pajnnent 
was  merely  postponed. 

[Ed.  Note. — For  other  cases,  see  Assignments  for  Benefit  of  Creditors, 
Cent.  Dig.  §§  000-902 ;  Dec.  Dig.  i  308. 

For  other  deflnltlons,  see  Words  and  Phrases,  Actually  Owing.] 

2.  ASSIG.NIIBNTS    rOB    BeNEIIT    OF    CbEDITOBS    ($    .308*) — SXATUTOBT    Pbefer- 

ENCE8— Debts  Due  Emplot£8. 

Under  Debtor  and  Creditor  Law,  J  27,  as  renumbered  and  amended  by 
T^aws  1914,  c.  360,  f  22,  an  employ^  of  an  assignor,  which  made  an  as- 
signment for  the  beneUt  of  creditors  on  July  2,  1914,  could  not  be  pre- 
ferred for  more  than  $300,  nor  for  serTices  not  rendered  within  three 
months,  as  the  statute  in  force  at  the  time  of  malting  the  assignment 
controls  the  disposition  of  the  assets. 

[Ed.  Note. — For  other  cases,  see  Assignments  for  Benefit  of  Creditors, 
Cent.  Dig.  |§  900-902;  Dec.  Dig.  §  .WS."] 

Appeal  from  Special  Term,  New  York  County. 

Claim  of  Louis  Strauss  against  Isidore  D.  Morrison,  as  assignee  for 
the  benefit  of  creditors  of  the  Martin  Knitting  Works.  From  an  order 
requiring  the  assignee  to  schedule  the  petitioner  as  a  preferred  creditor, 
the  assignee  appeals.    Modified. 

Argued  before  CLARKE,  McLAUGHLIN,  LAUGHLIN,  SCOTT, 
and  HOTCHKISS.  JJ. 

Jacob  R.  Schiff,  of  New  York  City,  for  appellant 
Abraham  Miles,  of  Brooklyn,  for  respondent. 

SCOTT,  J.  [1]  On  July  2,  1914,  Harris  I.  Phillips,  doing  business 
under  the  name  of  Martin  Knitting  Works,  made  an  assignment  for 
the  benefit  of  creditors  to  Isidore  D.  Morrison,  who  is  the  appellant 
here.  The  petitioner  had  been  in  the  employ  of  the  assignor  for  some 
time  under  a  written  contract  providing  that  he  should  be  paid  a  salary 
of  $30  per  week  and  that — 

"as  additional  bonus  and  compensation  for  the  services  of  the  party  of  the 
second  part,  the  party  of  the  first  part  agrees  to  execute  and  deliver  to  the 
party  of  the  secona  part  his  promissory  notes  in  the  sum  of  $100.00  at  tbe 
end  of  each  and  every  month  during  the  term  of  this  agreement  herein,  which 
promissory  notes  shall  be  due  as  follows:  Notes  given  on  April  1st,  May  Ist. 
and  June  1st  shall  be  due  and  payable  on  December  1st,,  and  the  notes  that 
will  be  executed  and  delivered  on  the  1st  days  of  July,  August,  and  Septem- 
ber shall  be  due  and  payable  on  January  1,  1915,  and  the  notes  that  will  be 
executed  and  delivered  on  the  Ist  days  of  October,  November,  and  Decem- 
ber and  the  31st  of  December,  1914,  shall  be  due  and  payable  on  tbe  1st  of 
February,  1916." 

At  the  date  of  the  assignment  the  assignor  owed  the  petitioner  $65 
on  account  of  unpaid  weekly  salary,  and  petitioner  also  held  three 
promissory  notes  for  $100  each,  dated  on  the  1st  days  of  April,  May, 
and  June  respectively,  and  all  payable  on  December  1,  1914.  Appar- 
ently no  notes  had  been  executed  on  July  1,  1914,  the  day  preceding 
the  assignment.  If  a  note  had  been  so  executed,  it  would  have  been 
made  payable,  according  to  the  terms  of  the  contract  of  employment, 
on  January  1,  1915. 

*yoT  e^ar  oaiu  sm  lame  topic  *  i  nvmbbb  in  3«q.  A  Am.  Dlgi.  1807  to  data,  t  Rep'r  ladviw 
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[2]  The  statutory  provision  for  the  preference  of  employes  of  an  as- 
signor, which  was  in  force  at  the  time  of  the  making  of  the  assignment 
involved  in  this  case,  i-eads  as  follows : 

"In  all  distribution  of  assets  nnder  aU  assignments  made  in  pnrsnance 
of  ibis  statute  the  wages  or  salaries  actually  owing  to  tbe  employes  of  tbe 
assignor  or  assignors,  at  the  time  of  tbe  execution  of  the  assignment  for 
services  rendered  within  three  months  prior  to  the  execution  of  the  assign- 
ment, not  exceeding  $300  to  each  employ^,  shall  be  preferred  before  any  other 
debt.  •  •  • "  Section  22,  Debtor  and  Creditor  Law,  formerly  aection 
27,  renumbered  and  amended  by  Laws  1914,  c.  360. 

The  statute  in  force  at  the  time  of  making  the  assignment  controls 
the  disposition  of  the  assets  (Matter  of  Scott,  148  N.  Y.  588,  42  N.  E. 
1079),  and  consequently  the  petitioner  cannot  be  preferred  under  any 
circumstances  for  more  than  $300,  and  then  only  if  that  sum  was  ac- 
tually owing  for  services  rendered  within  three  months.  As  to  the  $95 
due  on  account  of  weekly  salary,  petitioner  is  clearly  entitled  to  a  pref- 
erence. Some  question  has  been  made  as  to  whether  under  the  terms 
of  the  contract  the  monthly  bonuses  of  $100  each  should  be  considered 
as  "actually  owing."  We  are  of  opinion  that  the  fair  construction  of 
the  contract  is  that  the  employer  agreed  -to  pay  a  bonus  of  $100  per 
month,  postponing  the  date  of  actual  payment  to  convenient  dates.  The 
sums  represented  by  the  notes  were  therefore  actually  owing,  although 
not  presently  payable.  This  construction  seems  to  be  in  accord  with 
the  opinion  of  the  Court  of  Appeals  in  Matter  of  Scott,  supra. 

The  order  appealed  from  must  therefore  be  modified,  by  limiting  the 
amount  for  which  petitioner  is  to  be  scheduled  as  a  preferred  creditor  to 
$300,  and  increasing  the  amount  for  which  he  is  to  be  scheduled  as  a 
general  creditor  to  ^149,  without  costs  to  either  party.  All  concur. 


BAHRENBURO  t.  BAHRBNBXJBG. 

(isupreme  Court,  Special  Term,  New  York  County.    December  21,  1914.) 

1.  MaBBIAGB    (}    58*) — AWNULMBNT— FbaTJD. 

A  misrepresentation,  to  be  ground  for  annulment  of  marriage,  must 
not  only  have  been  as  to  a  fact  essential  to  plaintiff's  assenting  to  tbe 
marriage,  but  also  of  such  a  nature  as  to  deceire  a  person  of  ordinary 
prudence. 

[Ed.  Note. — For  other  cases,  see  Marriage,  Cent.  Dig.  U  115-123 :  Dec. 
Dig.  I  58.*] 

2.  Marriage  (|  58*) — ANNULMENr— Fbadd. 

Plaintiff  will  not  be  granted  annulment  of  his  marriage  on  the  ground 
of  an  alleged,  but  denied,  misrepresentation  of  defendant  that  her  child 
was  born  to  her  in  wedlock  with  F.,  though  she  had  never  been  married ; 
he  before  his  marriage  knowing  she  had  been  unchaste  with,  at  least  one 
other  besides  himself,  also  the  time  and  place  of  the  alleged  marriage 
with  F.,  and  the  marriage  license  stating  she  had  not  been  married. 

[Ed.  Note.— For  other  cases,  see  Marriage,  Cent.  Dig.  H  115-128 :  Dec. 
Dig.  i  68.*] 

Action  by  Frederick  W,  Bahrenburg  against  Felice  J.  Bahrenburg. 
Judgment  for  defendant. 

•For  other  osmi  lee  auna  toplo  A  <  mumbbb  in  Dae.  A  Am.  DIga.  tM7  to  dMa.  *  Kap"!  IndexM 
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Andrew  F.  Van  Thun,  Jr.,  and  Stephen  C.  Baldwin,  both  of  Brook- 
lyn, for  plaintiff. 
Henry  Stanley  Renaud,  of  New  York  City,  for  defendant. 

BLANCHARD,  J.  This  is  an  action  for  the  annulment  of  a  mar- 
riage upon  the  ground  of  fraud.  At  the  time  the  parties  were  married 
the  defendant  was  the  mother  of  an  illegitimate  child.  Plaintiff  bases 
his  claim  of  fraud  upon  the  allegation  that  the  defendant  misrepresent- 
ed to  him  the  status  of  this  child ;  that  on  many  occasions  prior  to  the 
marriage,  when  he  questioned  her  directly  upon  the  point,  she  falsely 
represented  to  him  that  the  child  had  been  born  in  lawful  wedlock  to 
her  and  one  Farrington,  and  that  she  was  his  widow.  The  plaintiff 
urges  that  the  misrepresentation  was  as  to  a  material  fact,  the  truth  of 
which,  had  it  not  been  misrepresented,  would  have  precluded  him  from 
entering  into  the  contract  of  marriage  with  the  defendant,  and  that  he 
is  therefore  entitled  under  the  law  to  the  relief  he  seeks.  The  plaintiff 
admits  that  at  the  time  of  his  marriage  to  the  defendant  he  knew  of  her 
unchaste  character,  not  only  by  reason  of  his  relations  with  her  prior 
thereto,  but  by  the  fact  that  she  had  confided  in  him  that  she  had  been 
intimate  with  a  man  named  Ward.  The  defendant,  while  admitting 
that  before  the  marriage  she  had  not  confided  in  her  husband  to  the 
fullest  extent  in  regard  to  her  antenuptial  unchastity,  denies  having 
made  the  misrepresentation  charged,  and  alleges  that  in  marrying  her 
the  plaintiff  did  so  with  full  knowledge  of  the  status  of  the  child. 

[1,  2]  The  general  rule  enunciated  in  Di  Lorenzo's  Case,  174  N.  Y. 
467,  472,  67  N.  E.  63,  64  (63  L.  R.  A.  92,  95  Am.  St.  Rep.  609),  that 
"every  misrepresentation  of  a  material  fact,  made  with  the  intention 
to  induce  another  to  enter  into  an  agreement  and  without  which  he 
would  not  have  done  so,  justifies  the  court  in  vacating  the  agreement," 
is  claimed  by  the  plaintiff  to  warrant  a  decision  favorable  to  him  in  this 
case.  Although  the  Di  Lorenzo  Case  speaks  as  above,  it  would  seem 
from  an  examination  of  the  opinion  that  the  decision  in  that  case  was 
predicated  as  well  upon  another  essential  factor.  Judge  Gray,  writing 
for  the  court,  which  unanimously  decreed  an  annulment,  said  at  page 
473  of  174  N.  Y.,  at  page  65  of  67  N.  E.  (63  L.  R.  A.  92,  95  Am. 
St.  Rep.  609): 

"The  artifice  was  such  as  to  deceive  a  reasonably  prudent  person  and  to  ap- 
peal to  his  sense  of  honor  and  of  duty." 

And  again,  at  page  474  of  174  N  Y.,  at  page  65  of  67  N.  E.  (63  L.  R. 
A.  92,  95  Am.  St.  Rep.  609) : 

"If  the  plaintiff  proves  to  the  satisfaction  of  the  court  that  through  mis- 
representation of  some  fact  which  was  an  essential  element  in  the  giving  of 
his  consent  to  the  contract  of  marriage,  and  which  was  of  such  a  nature  as 
to  deceive  an  ordinarily  prudent  i)er8on,  be  lias  been  vlctimlxed,  Uie  court  Is 
empowered  to  annul  the  marriage." 

A  reasonable  interpretation  of  the  Di  Lorenzo  Case,  therefore,  is  that 
in  order  for  the  court  to  be  authorized  to  grant  an  annulment  of  a  mar- 
riage a  plaintiff  must  show  to  the  court,  not  only  that  the  misrepre- 
sentation complained  of  was  as  to  a  fact  which  was  an  essential  element 
in  the  giving  of  his  consent  to  the  contract  of  marriage,  but  also  that  it 
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was  of  such  nature  as  to  deceive  a  person  of  ordinary  prudence.  As- 
suming the  plaintiff's  version  of  the  facts  to  be  correct,  he  has  failed  in 
this  action  to  sustain  the  burden  thus  imposed  upon  him.  He  has  told 
the  court  that  the  status  of  the  defendant's  child  was  very  material  to 
him.  Yet,  knowing  that  the  defendant  had  been  unchaste,  not  only  with 
himself,  but  with  at  least  one  other  man,  and  with  the  knowledge  in  his 
possession  as  to  the  place  where  and  the  year  in  which  the  defendant 
claimed  that  her  ceremonial  marriage  to  Farrington  had  taken  place,  he 
made  no  effort  to  verify  her  statement.  Under  all  the  surrounding 
circumstances  disclosed  by  the  record  in  this  case,  if  ever  a  man  was 
put  upon  his  guard,  it  was  this  plaintiff.  Surely  his  was  not  the  conduct 
of  "an  ordinarily  prudent  person,"  but  rather  of  one  blindly  credulous, 
and  it  is  not  the  province  of  a  court  of  equity  to  aid  such. 

Even  if  the  alleged  misrepresentation  was  calculated  to  deceive  a  man 
of  ordinary  prudence,  it  is  doubtful  whether  the  relief  prayed  for  could 
be  granted.  While  it  can  be  conceived  that  a  man  might  consent  to 
marry  a  woman  whom  he  knows  to  be  unchaste,  and  yet  withhold  his 
consent  if  he  knew  her  child  to  be  illegitimate,  it  is  a  grave  question 
whether,  from  the  language  of  the  prevailing  opinion  in  Domschke  v. 
Domschke,  138  App,  Div.  454, 122  N.  Y.  Supp.  892,  relied  upon  by  both 
parties  for  judgment,  the  fact  of  his  knowledge  of  the  defendant's 
prior  unchastity  does  not  do  away  with  the  materiality  of  the  misrep- 
resentation from  the  viewpoint  of  the  law.  The  facts  in  the  Domschke 
Case  closely  resemble  those  at  bar,  except  in  one  important  particular. 
The  misrepresentation,  as  in  this  case,  concerned  the  status  of  the  de- 
fendant's child,  but  there  was  no  knowledge  on  the  plaintiff's  part  of 
the  prior  unchastity  of  the  defendant.  An  annulment  was  granted  by  a 
divided  court.  Justice  Jenks  in  the  prevailing  opinion  says,  at  page  456, 
of  138  App.  Div.,  at  page  894  of  122  N.  Y.  Supp. : 

"It  Is  quite  trne  that  each  a  representation  Is  not  as  to  the  essentlalla  of 
the  marriage  contract,  for  previous  chastity  Is  not  a  necessary  qualifleatlon 
for  cohabitation  or  for  the  full  discharge  of  the  duties  of  consortium. 
•  •  •  Cannot  a  man  regard  chastity  as  an  essential  qualification  of  the 
woman  he  proposes  to  marry,  and  be  unwilling  to  take  eren  an  Aspasia  to  his 
bed  and  board?" 

And  again  at  page  457  of  138  App.  Div.,  at  page  894  of  122  N.  Y. 
Supp.,  he  says: 

"•  •  *  If  a  man  consent  to  contract  to  marry  a  woman  who  falsely 
represents  herself  as  chaste,  and  yet  marries  her  who  has  been  unchaste,  he 
may  thereby  be  induced  to  agree  to  a  contract  which  necessarily  requires  per- 
sonal performance  by  one  who  is  of  a  different  status  than  he  was  led  to 
bdleve." 

From  the  general  tenor  of  Justice  Jenks'  opinion  it  would  seem  that 
the  court  did  not  consider  the  status  of  the  child  as  an  aggravating  cir- 
cumstance of  the  misrepresentation,  but  rather  as  an  element  of  the 
unchastity  of  the  defendant.  A  similar  view  was  taken  by  Judge  Pryor 
in  Shrady  v.  Logan,  17  Misc.  Rep.  330,  40  N.  Y.  Supp.  1010.  As  the 
plaintiff  in  this  action  admittedly  knew  prior  to  the  marriage  that  the 
defendant  was  unchaste,  it  seems  very  doubtful  from  the  foregoing 
whether  the  misrepresentation  alleged  herein  should  be  regarded  as 
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material  in  law.  He  who  knowingly  bathes  in  a  polluted  stream,  de- 
liberately contributing  contamination  to  its  waters,  should  not  reason- 
ably be  surprised  at  any  subsequent  revelations  as  to  the  character  or 
the  extent  of  its  original  defilement.  The  efFectHhat  should  be  given 
to  the  fact  of  the  plaintiff's  knowledge  that  the  defendant  had  been  un- 
chaste before  he  married  her  not  having  been  precisely  determined  be- 
fore in  this  state  in  a  case  of  this  nature,  where  the  misrepresentation 
is  as  to  the  status  of  a  child  previously  bom  to  the  defendant,  it  would 
seem  well  to  refer  to  the  expressions  of  opinion  by  the  tribunals  of  other 
states.  See  Seilheimer  v.  Seilheimer,  40  N.  J.  Eq.  412, 2  Atl.  376 ;  Cre- 
hore  V.  Crehore,  97  Mass.  330, 93  Am.  Dec.  98. 

While  it  is  true  that  an  annulment  was  granted  in  the  Di  Lorenzo 
Case,  supra,  where  the  plaintiff  knew  of  the  unchastity  of  the  defendant 
by  reason  of  his  own  intimacy  with  her,  it  is  well  to  note  that  the  fact 
of  the  illicit  relation  in  that  case  went  to  the  very  essence  of  the  mis- 
representation, and  from  the  facts  peculiar  to  thr  t  case  tended  not  to 
put  the  plaintiff  upon  his  guard,  but  rather  to  cause  him  to  place  reli- 
ance in  the  misrepresentation  complained  of.  The  facts  in  the  case  at 
bar,  in  so  far  as  they  bear  upon  the  question  of  the  misrepresentation 
are  in  conflict.  I  do  not  think,  however,  that  a  detailed  discussion  of 
them  would  be  profitable  here.  The  plaintiff's  case  seems  to  be  predi- 
cated upon  the  contention  that  there  was  a  general  scheme  on  the  part 
of  the  defendant  to  misrepresent  the  status  of  her  child,  in  order  to  ob- 
tain the  plaintiff's  consent  to  their  marriage.  It  is  to  be  noted  that  the 
misrepresentation  occurred  for  the  first  time,  if  at  all,  on  the  occasion 
of  the  second  meeting  of  the  parties,  in  the  summer  of  1912,  and  from 
the  plaintiff's  own  testimony  it  was  not  until  the  latter  end  of  February 
of  the  next  year  that  he  proposed  to  marry  the  defendant.  There  was 
nothing  in  their  early  relations,  from  the  circumstances  disclosed  by 
this  record,  to  make  it  probable  to  her  mind  that  her  marriage  to  the 
plaintiff  might  result. 

It  is  uncertain  that  the  statement  in  the  policy  of  insurance  that  the 
defendant  was  a  widow  was  brought  home  to  the  plaintiff.  If  such  be 
the  case,  it  would  seem  that  he  placed  no  reliance  upon  it,  for  accordiiig 
to  his  own  testimony  he  continued  to  question  the  defendant  about  the 
birth  of  her  child  on  several  occasions  thereafter.  The  fact  that  the  de- 
fendant, in  answer  to  a  printed  question  in  the  marriage  license,  de- 
scribed herself  as  never  having  been  married  before,,  has  had  great 
weight  with  me.  I  so  expressed  myself  upon  the  trial,  and  the  expia- 
tion offered  by  the  plaintiff  that  he  signed  the  document  without  having 
read  it  has  failed  to  resolve  the  doubt  in  my  mind  in  his  favor.  The 
very  character  of  the  instrument  inclines  me  to  this  view.  Upon  the 
whole,  I  feel  that  the  plaintiff  has  failed  to  establish  his  case  by  that 
fair  preponderance  of  evidence  required  of  him  by  law. 

Judgment  for  the  defendant.  Findings  passed  upon.  Submit  judg- 
ment and  fair  copy  of  findings. 
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BIOOIARDEIiLI  v.  NEW  YORK  CENT.  &  H.  R.  K.  CO.    (No.  6541.) 

(Supreme  Court,  Appellate  Division,  First  Department.    December  18,  1914.) 

L  Cabbikbs  (§§  320,  347*) — Passengers — Injtjeies  bt  Train — Questions  for 
Jury — Negligence — Contbibdtoby  Negligence. 

In  an  action  for  tbe  death  of  a  i)erson,  struck  by  a  train  Trbile  cros^s- 
ing  the  tracks  at  a  station  for  the  purpose  of  boarding  such  train,  in 
which  plaintiff  sought  to  predicate  negligence  on  tbe  fact  that  such  train 
customarily  aime  to  a  stop  before  reaching  the  point  where  plaintiff  was 
crossing  the  track,  eridence  held  insufficient  to  make  a  cas^  for  the  jury 
as  to  defendant's  negligence  or  the  decedent's  freedom  from  contributory 
negligence. 

[lOd.  Note.— For  other  cases,  see  Carriers,  Cent  Dig.  %i  1118, 1126, 1149, 
1158,  1160,  1167,  1179,  1190,  1217,  1233,  1244,  1248,  1315-1325,  1346,  1860- 
1386,  1388-1397,  1402 ;    Dec.  Dig.  §§  320,  347.*] 

2.  CABRIEBS   (8  287*) — INJUBT  TO  PeBSONS  on  TBAOE — LiIABILITT. 

An  engineer  of  a  train  approaching  a  station  had  a  right  to  assume  that 
intending  passengers,  aware  of  the  approach  of  the  train,  would  not  at- 
tempt to  cross  the  tracks  when  the  engine  was  within  50  feet,  and  in  the 
absence  of  notice  that  they  were  so  crossing  had  a  right  to  proceed  to  the 
usual  and  necessary  stopping  point  for  a  train  of  three  cars,  though  he 
thereby  proceeded  about  a  car  length  farther  than  on  other  occasions, 
when  the  train  consisted  of  only  two  cars,  especially  where  passengers 
-could,  and  most  of  them  did,  board  the  train  from  the  side  on  which  a 
person  struck  by  the  train  was  standing  before  he  attempted  to  cross  the 
track. 

'•        [Kd.  Note.— For  other  cases,  see  Carriers,  (3ent  Dig.  8$  1154-1159,  1161- 
1166;  Dec.  Dig.  |  287.»] 

3.  Carriers  (§  327*) — Passenqeb  Seeking  Transpobtation — Contbibijtoby 

Negligence. 

An  intending  passenger,  who  was  In  possession  of  all  of  Us  faculties 
and  knew  that  a  train  was  approaching  when  he  stepped  upon  the  track, 
and  who  might  have  remained  in  safety  and  boarded  the  train  without 
crossing  the  track,  assumed  the  risk  of  getting  across  by  attempting  to 
cross  when  it  was  within  50  feet,  for  the  purpose  of  boarding  it  from  the 
other  side,  though  on  other  occasions,  when  the  train  contained  less  cars, 
it  had  stopped  before  reaching  the  point  at  which  he  was  crossing,  as  he 
was  not  Justified  In  assuming  that  tt  would  stop  on  that  occasion,  or  slow 
down  to  enable  him  to  cross. 

[Ed.  Note.— For  other  cases,  see  Carriers,  Cent  Dig.  {§  1363-1366;  Dec. 
Dig.  i  327.*] 

Appeal  from  Trial  Term,  New  York  County. 

Action  by  Basilio  Ricciardelli,  as  administrator  of  Antonio  Ricciar- 
delli,  deceased,  against  the  New  York  Central  &  Hudson  River  Railroad 
Company.  From  a  judgment  on  a  verdict  for  plaintiff,  and  an  order 
denying  a  new  trial,  defendant  appeals.  Reversed,  and  complaint  dis- 
missed. 

Argued  before  CLARKE,  McLAUGHLIN,  LAUGHLIN,  SCOTT, 
and  DOWLING,  JJ. 

Robert  A.  Kutschback,  of  New  York  City,  for  appellant 
Isidor  Frey,  of  New  York  City  (Louis  Steckler,  of  New  York  City, 
on  the  brief),  for  respondent. 

*  l>'or  other  case*  see  same  topic  ft  { inniBiB  In  Dec.  ft  Am.  Digs.  1907  to  date,  ft  Rep'r  Indexes 
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LAUGHLIN,  J.  This  is  a  statutory  action  to  recover  for  the  death 
of  Antonio  Ricciardelli,  alleged  to  have  been  caused  by  the  n^ligence 
of  the  defendant. 

[1]  At  6:32  a.  m.  on  the  10th  of  January,  1913,  the  decedent  was 
struck  by  the  engine  of  a  north-bound  passenger  train  at  the  Van  Cort- 
landt  Park  station  of  the  Putnam  division  of  the  defendant's  railroad 
and  was  instantly  killed.  The  decedent  and  eight  or  ten  other  laborers 
were  accustomed  to  take  that  train  daily  to  go  to  Pocantico  Hills,  where 
they  were  employed.  The  station  is  elevated,  and  the  tracks  cross  Van 
Cortlandt  avenue  on  a  viaduct.  Access  to  the  trains  was  had  by 
stairways  leading  from  the  northerly  side  of  Van  Cortlandt  avenue  on 
either  side  of  the  tracks  up  to  the  level  of  the  roadway.  The  railroad 
at  this  point  consisted  of  two  tracks,  one  for  north-bound  and  the  oth- 
er for  south-bound  trains.  There  was  no  station  on  the  easterly  side, 
but  there  was  a  smaU  station,  31  feet  in  length  north  and  south,  on  the 
westerly  side,  and  a  platform  in  front  thereof,  91  feet  in  length,  ex- 
tending to  and  along  the  south-bound  track  to  the  north  and  south  of 
the  station.  There  was  what  is  described  as  a  crossing  opposite  the  sta- 
tion, consisting  of  16-foot  planks  lengthwise  between  the  rails  of  the 
tracks  and  the  two  tracks.  The  distance  between  the  inner  rails  of 
the  two  tracks  was  7  feet  3  inches,  and  the  overhang  of  the  cars  was 
2  feet  7  inches,  leaving  2  feet  1  inch  between  passenger  cars  standing 
or  passing  on  the  two  tracks.  The  roadbed  between  the  rails  of  each 
track  and  between  the  tracks  consisted  of  small  crushed  stone,  and  was 
substantially  level  with  the  upper  surface  of  the  ties,  or  a  little  highei^ 
and  the  space  east  of  the  north-bound  track,  which  was  the  track  fur- 
thest from  the  station,  was  graded  with  the  same  material  substantially 
to  the  same  level.  Passengers  were  accustomed  to  board  north-bound 
trains  from  either  side,  but  most  of  them  boarded  and  alighted  on  the 
westerly  side,  or  the  side  nearest  the  statiwi. 

The  evidence  shows  that  it  had  been  the  custom  of  the  decedent  to 
cross  over  this  crossing  from  the  station  before  the  arrival  of  the 
train,  and  to  board  it  from  the  easterly  side.  It  was  a  cold  morning, 
and  the  decedent  and  other  intending  passengers  awaited  in  the  station 
the  approach  of  the  train.  A  fellow  workman,  one  Englisano,  was  in 
the  open  doorway  of  the  station,  and  saw  the  train  approaching  when 
it  was  about  1,000  feet  distant,  and  drew  the  attention  of  the  decedent, 
who  was  standing  close  behind  him,  thereto,  and  the  decedent  looked 
towards  the  train  and  they  both  started  over  this  crossing.  The  evi- 
dence shows  that  they  then  had  to  walk  about  35  feet  to  clear  the  track 
on  which  the  train  was  approaching.  When  Englisano  reached  the 
track  on  which  the  train  was  coming,  the  engine  was  about  50  feet 
from  him  and  the  decedent  was  4  feet  behind  him,  and  they  continued 
on,  and  when  Englisano  stepped  off  the  track  to  the  east  the  engine 
was  within  15  or  18  feet  of  him,  and  it  struck  the  decedent  when  he  had 
one  foot  over  the  easterly  rail  and  was  in  the  act  of  lifting  the  other 
over  it.  It  is  uncontroverted  that  the  headlight  cars  were  lighted,  and 
that  the  train  was  in  plain  sight  and  making  considerable  noise,  which 
could  be  and  was  plainly  heard  by  those  about  the  station.  The  uncon- 
troverted evidence  also  shows  that  the  decedent  knew  and  observed  that 
the  train  was  approaching. 
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N^ligence  is  predicated  on  the  fact,  testified  to  by  several  witnesses, 
although  controverted,  that  on  other  occasions  the  train  customarily 
came  to  a  stop  with  the  front  of  the  engine  at  the  southerly  end  of  the 
plank  crossing,  and  that  on  this  occasion  it  ran  some  70  feet  beyond  be- 
fore stopping.  It  appears  that  the  train  consisted  of  an  engine,  tend- 
er, and  three  cars,  and  that  its  total  length  was  241  feet  4  inches.  Evi- 
dence on  the  part  of  defendant  tends  to  show  that  at  times  the  train 
consisted  of  only  two  cars,  and  that  on  those  occasions  it  stopped  with 
the  engine  about  a  car  length  south  of  where  it  stopped  on  the  occasion 
in  question,  but  that  it  was  necessary  when  the  train  consisted  of  three 
cars  to  move  to  the  point  where  it  stopped  on  this  occasion,  in  order 
to  enable  passengers  to  alight  from  and  to  board  the  train,  owing  to  the 
narrowness  of  the  roadbed  on  the  bridge  over  the  avenue  to  the  south. 
The  engineer  was  on  engineer!s  seat  at  the  right-hand  side  of  the  en- 
gine, or  the  side  farthest  from  the  station,  and  was  not  in  a  position 
to  see  decedent  when  he  stepped  onto  the  tracks.  The  fireman  testified 
that  he  was  on  the  seat  on  the  left-hand  side  and  saw  a  number  of 
passengers  waiting  there  to  board  the  train,  but  that  he  did  not  see  the 
accident.  A  south-bound  passenger  train  was  due  at  the  station  at 
the  same  time,  but  the  rules  of  the  company  required  that  the  second 
train  to  arrive  should  stop  a  few  hundred  feet  before  reaching  the  sta- 
tion and  remain  there  until  the  other  train  pulled  out.  There  was  no 
obstruction  to  the  view  toward  the  north,  from  which  the  other  train 
was  to  approach,  for  upwards  of  1,000  feet;  and  the  tuiccmtroverted 
evidence  shows  that  the  south-bound  train  was  a  little  late,  and  came  in 
slowly,  and  stopped,  as  the  rules  required,  until  it  was  signaled  to 
come  on  after  the  accident. 

[2, 3]  We  are  of  opinion  that  the  plaintiff  failed  to  show  negligence 
on  the  part  of  the  defendant  or  freedom  from  contributory  negligence 
on  the  part  of  the  decedent.  The  engineer  had  a  right  to  assume,  par- 
ticularly as  passengers  could  and  most  of  them  did  board  the  train  from 
the  west  side,  that  intending  passengers,  who  were  aware  of  the  ap- 
proach of  the  train,  would  not  attempt  to  cross  to  the  east  side  when 
the  engine  was  within  50  feet,  and  in  the  absence  of  notice  that  they 
were  so  crossing  he  had  a  right  to  proceed  to  the  usual  and  necessary 
stopping  point  for  a  train  of  three  cars,  notwithstanding  the  fact  that 
on  other  occasions,  when  the  train  consisted  of  two  cars,  it  had  come 
to  a  stop  about  a  car  length  further  south.  The  decedent,  so  far  as 
appears,  was  in  the  possession  of  all  his  faculties,  and  there  can  be  no 
question  that  he  knew  the  engine  was  close  to  him  when  he  stepped 
upon  the  track.  He  might  have  remained  in  safety  on  the  westerly  side, 
as  many  passengers  did ;  and  in  attempting  to  cross  the  track  when  the 
engine  was  so  near  he  should  have  observed  its  speed,  and  in  failing  to 
do  so  and  then  proceeding  he  assumed  the  risk  of  getting  across,  for  he 
was  not  justified  in  assuming  that  the  train  would  stop  or  that  it  would 
slow  down  to  enable  him  to  cross,  even  though  on  other  occasions  it 
had  stopped  before  reaching  the  point  at  which  he  was  crossing.  The 
defendant  duly  moved  for  a  nonsuit  at  the  close  of  the  plaintiff's  case, 
and  moved  for  a  dismissal  of  the  complaint  at  the  close  of  the  evidence, 
and  an  exception  was  taken  to  the  denials  of  the  motions.    We.  are  of 
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opinion  that  the  plaintiflf  failed  to  establish  a  case  for  submission  to 
the  jury,  and  that  it  was  error  to  deny  the  motions. 

It  follows  that  the  judgment  and  order  should  be  reversed,  with 
costs,  and  the  complaint  dismissed,  with  costs.    All  c6ncur. 


COHEN  V.  WARDEN  OP  WORKHOUSE. 
(Supreme  Court,  Special  Term,  New  York  County.    July  21,  1913.) 

1.  D1S0SDEBI.T  Conduct  (§  2*)  —  Elements  git  Offense  —  Siatutoby  Pbovi- 

SIONS. 

Consolidation  Act  (Laws  1882,  c.  410)  §  1459,  providing  that,  when  It 
shall  appear  on  oath  of  a  credible  witness  before  any  police  Justice  that 
any  person  has  been  guilty  of  any  such  disorderly  conduct  as  in  the  opin- 
ion of  the  magistrate  tends  to  a  breach  of  the  peace,  the  magistrate  may 
cause  the  person  so  complained  of  to  be  brought  before  him  to  answer  the 
charge,  enacted  prior  to  section  1458,  which  particularizes  certain  acts 
or  phases  of  conduct  as  disorderly,  is  independent  of  and  unrelated  to 
section  1458,  and  is  not  modified  thereby. 

[Ed.  Note.— For  other  cases,  see  Disorderly  Conduct,  Cent  Dig.  $  9; 
Dec.  Dig.  f  2.*] 

2.  CRtMiNAL  Law  (§  249*) — Summary  Pbosecution — Statutory  Provisions— 

"Such" — "Opinion" — "Judgment." 

Consolidation  Act,  i  1450,  providing  that,  when  it  shall  appear  on  oath 
of  a  credible  witness  before  any  police  Justice  that  any  person  has  been 
guilty  of  any  "such"  disorderly  conduct  as  in  the  "opinion"  of  such  magis- 
trate tends  to  a  breach  of  the  peace,  the  magistrate  may  cause  the  person 
so  complained  of  to  be  brought  before  him  to  answer  the  charge,  empow- 
ers magistrates  to  determine,  first,  whether  conduct  complained  of  is  dis- 
orderly, and,  secondly,  whether  it  tends  to  a  breach  of  the  peace,  and  a 
magistrate  is  vested  with  summary  jurisdiction  to  hear  and  determine; 
the  word  "such"  being  used  in  comparison  with  some  disorderly  conduct 
as  tends  in  the  opinion  of  the  magistrate  to  a  breach  of  the  peace,  and 
the  word  "opinion"  being  synonymous  with  the  word  "Judgment" 

[Ed.  Note. — ^For  other  cases,  see  Criminal  Law,  Cent  Dig.  S  520;  Dec. 
Dig.  i  249.* 

For  other  definitions,  see  Words  and  Phrases,  First  and  Second  Series, 
Judgment;    Opinion;   Such.] 

3.  Cbiminai,  Law  (5  248*) — Summary  Prosecution — LEGist-ATiVE  Poweb. 

The  Legislature  may  by  statute  confer  on  magistrates  the  power  to 
summarily  bear  and  determine  what  conduct  Is  di8<)rderly,  and  whether 
It  tends  to  a  breach  of  the  peace. 

[Kd.  Note. — For  other  cases,  see  Criminal  Law,  Cent  Dig.  {  619;  Dec. 
Dig.  i  248.*] 

4.  Habeas  Cobfus  (J  22*) — Questions  Reviewable— "Final  Judomknt." 

Where  a  magistrate  is  vested  with  Jurisdiction  to  hear  and  determine 
whether  conduct  is  disorderly,  and  whether  it  tends  to  a  breach  of  the 
peace,  his  determination  adjudging  one  guilty  is  a  final  judgment,  within 
Code  Civ.  Proc.  §  2032,  requiring  the  court  in  habeas  corpus  to  remand 
the  prisoner  detained  by  virtue  of  a  final  Judgment  of  a  competent  tri- 
bunal. 

[Ed.  Note. — For  other  cases,  see  Habeas  Corpus,  Cent.  Dig.  |§  19Vi,  20; 
Dea  Dig.  i  22.*] 

*For  other  cases  see  same  topic  &  9  nuiiber  In  Dec.  t  Am.  Digs.  1907  to  date,  &  Rep'r  Indexes 
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5.  Habeas  Cobpcb  (S  105*) — Qdestionb  Bkviewabu!; — Failcbe  to  Give  the 

Right  of  Appeal — Effect. 

The  court,  on  habeas  corpus  for  the  discharge  of  one  detained  under  a 
flual  judgment,  can  only  determine  whether  the  magistrate  pronouncing 
the  final  Judgment  had  Jurisdiction  of  the  person  and  of  the  offense  and 
had  power  to  Impose  the  sentence;  and  the  mere  fact  that  an  appeal  Is 
not  allowed  does  not  enlarge  the  Jurisdiction  of  the  court. 

[Ed.  Note. — For  other  cases,  see  Habeas  Corpus,  Cent  Dig.  §§  93,  &4; 
Dec  Dig.  i  105.  •! 

6.  Criminal,  Jvaw  (|  1004*) — Right  of  Appeal — Statutes. 

An  appeal  In  a  criminal  case  1b  a  mere  matter  of  favor,  and  the  Leg- 
islature may  withhold,  qualify,  or  limit  the  right 
[Ed.  Note. — For  other  cases,  see  Criminal  Law,  Dec.  Dig.  §  1004.*] 

Habeas  corpus  by  one  Cohen  against  the  Warden  of  the  Workhouse 
for  the  discharge  of  relator  from  the  workhouse.  Writ  dismissed,  and 
prisoner  remanded  to  serve  his  sentence. 

Baker  &  Hyman,  of  New  York  City,  for  relator. 

J.  Ward  FoUette,  Asst.  Dist.  Atty.,  of  New  York  City,  for  respondent. 

GOFF,  J.  Relator  seeks  by  writ  of  habeas  corpus  his  discharge 
from  the  workhouse  on  the  ground  that  the  magistrate  who  committed 
him  was  without  jurisdiction. 

[1]  It  is  contended  that  there  is  no  such  offense  as  disorderly  con- 
duct, and  the  point  centers  on  the  construction  of  section  1459  of  the 
"New  York  Consolidation  Act"  (and  its  relation  to  section  1458).  This 
act  is  not  a  revision  of  laws,  but  a  consolidation  of  laws  affecting  New 
York  City.  These  sections  have  different  sources,  and  are  not  inter- 
dependent. Section  1458  particularizes  certain  acts  or  phases  of  con- 
duct which  are  denounced  as  disorderly.    Section  1459  provides  that: 

"Whenever  it  shall  appear,  on  oath  of  a  credible  witness  before  any  police 
justice,  •  •  ♦  that  any  person  •  •  •  has  been  guilty  of  any  such  dis- 
orderly conduct  as  in  the  opinion  of  such  magistrate  tends  to  a  breach  of 
tlte  iteace,  the  said  magistrate  may  cause  the  person  so  complained  of  to  be  1 

brought  lefore  him  to  answer  the  said  charge."  '  - 


The  subject  of  the  section  is  disorderly  conduct,  and  the  word  "such" 
is  used  as  descriptive  of  the  disorderly  conduct.  It  is  not  used  as  re- 
ferring to  the  particularized  acts  of  disorderly  conduct  enumerated  in 
section  1458.  Were  it  intended  to  so  refer,  the  word  "foregoing"  or 
some  equivalent  would  have  been  used.  This  view  is  emphasized  by 
the  fact  that  section  1459  was  enacted  27  years  before  section  1458 
and  that  the  latter  section,  though  numerically  preceding  in  the  Con- 
solidation Act,  has  not  repealed  or  modified  in  any  way  section  1459. 
Case  of  Twelve  Commitments,  19  Abb.  Prac.  394.  The  law  of  1833, 
as  embodied  in  section  1459,  must  be  considered  independently  and 
unrelated  to  section  1458. 

[2, 3]  To  reach  a  definition  of  the  disorderly  conduct  mentioned  in 
the  section  recourse  must  be  had  to  the  word  "such."  Taken  in  its 
ordinary  grammatical  sense,  it  is  used  in  comparison  with  some  dis- 
orderly conduct,  and  that  conduct  is  the  one  whose  character  is  deter- 

'Por  othtr  ctUM  ■••  aame  topic  ft  {  NtmBBB  In  Dec.  A  Am.  Digs.  1907  to  date,  &  Rep'r  Indeze* 
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mined  in  the  opinion  of  the  magistrate.  This  meaning  is  made  mani- 
fest by  a  simple  transposal  of  the  language.  For  instance,  "when  a 
person  is  guilty  of  such  disorderly  conduct  which  in  the  opinion  of 
the  magistrate  tends  to  a  breach  of  the  peace,"  etc.  The  sense  is  clear 
that  the  magistrate  is  vested  with  authority  to  determine  two  things: 
First,  is  the  conduct  disorderly?  and,  secondly,  does  it  tend  to  a  breach 
of  the  peace  ?  That  conferring  such  authority  is  within  the  legislative 
power  there  cannot  be  question,  and  the  reason  for  its  exercise  is  ap- 
parent when  it  is  considered  that  it  is  beyond  human  ingenuity  in  the 
use  of  the  English  language  to  specify  and  particularize  all  the  acts 
of  reckless  or  vicious  men  in  a  populous  city  that  may  tend  to  a  breach 
of  the  peace. 

Criticism  is  directed  to  the  phrasing  of  the  section  which  assigns 
the  question  of  fact  to  be  determined  in  the  opinion  of  the  magistrate 
and  not  in  his  judgment.  It  is  contended  that  under  this  provision 
there  would  not  be  certainty  or  a  definitive  rule  of  conduct,  since 
opinion  is  liable  to  fluctuate  and  become  capricious.  This  is  unten- 
able. The  intent  of  the  Legislature  plainly  is  that  the  judgment  of 
the  magistrate  should  be  (invoked.  Opinion  is  but  a  synonym  for  judg- 
ment. Both  have  their  genesis  in  thought  and  depend  alike  upon  dis- 
cernment and  discrimination  in  reaching  a  conclusion.  In  order  to 
give  effect  to  the  legislative  intent,  the  word  "opinion"  must  be  held 
to  mean  and  be  the  equivalent  of  judgment.  And  as  a  consequence  it 
must  be  held  that  the  magistfate  is  vested  with  summary  jurisdiction 
to  hear  and  determine. 

[4,  5]  Where  such  jurisdiction  is  vested,  a  determination  is  a  final 
judgment  within  the  meaning  of  section  2032  of  the  Code  of  Civil 
Procedure,  so  far  as  inquiry  under  a  writ  of  habeas  corpus  is  con- 
cerned. People  ex  rel.  Kuhn  y.  House  of  Mercy,  133  N.  Y.  207,  30 
N.  E.  853;  People  ex  rel.  Danziger  v.  House  of  Mercy,  128  N.  Y. 
180,  28  N.  E.  473.  That  inquiry  can  only  go  to  the  extent  of  ascer- 
taining whether  the  magistrate  who  pronounced  final  judgment  had 
jurisdiction  of  the  person  and  of  the  oflfense,  and  had  power  to  im- 
pose the  sentence  under  which  the  relator  is  held.  If  on  such  inquiry 
these  questions  are  answered  in. the  affirmative,  the  court  before  whidi 
the  writ  is  returnable  is  precluded  from  reviewing  the  evidence  on 
which  the  judgment  rests.  For  where  the  detention  is  by  virtue  of  a 
final  judgment  the  test  of  jurisdiction  is  not  the  suflSciency  of  evi- 
dence to  support  the  judgment,  but  the  existence  of  power  to  hear, 
determine,  and  impose  the  sentence.  Matter  of  Gregory,  219  U.  S. 
210,  31  Sup.  Ct,  143,  55  L.  Ed.  184;  People  ex  rel.  Fleiscbman  v.  Fox, 
34  Misc.  Rep.  82,  69  N.  Y.  Supp.  545.  Authority  to  impose  sentence 
on  the  relator  of  six  months  in  the  workhouse  for  disorderly  conduct 
is  given  by  subdivision  3,  section  11,  chapter  372,  Laws  of  1913,  amend- 
ing the  Inferior  Courts  Act. 

[B]  Relator  claims  hardship,  being  denied  the  right  of  appeal,  and, 
being  denied  such  right,  that  the  law  in  justice  to  him  should  accord 
opportunity  to  inquire  into  the  facts  and  circumstances  on  which  the 
commitment  is  based.    There  is  no  such  right    Appeal  is  a  matter  of 
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favor  and  not  of  i%ht,  and  the  Legislature  can  withhold,  qualify  or 
limit  the  favor  as  it  sees  fit. 

The  writ  is  dismissed,  and  the  prisoner  remanded  to  serve  his  sen- 
tence. 


(87  Misc.  Rep.  274) 

PEOPLE  T.  GTJSSFELD  et  aL 

(Court  of  General  Sessions,  New  Xork  Coonty.  October,  1914.) 

1.  Criminal  TjAW  (|  240*) — SumtABT  Pbosecution — ^Jubisdiction  op  Maqis- 

ikatx'b  CotTBT. 

Disorderly  conduct  tending  to  a  breach  of  the  peace  is  an  otCense  for 
which  a  person  may,  under  the  express  proTlslons  of  Consolidation  Act 
(Laws  1SS2,  c.  410)  ii  1458,  1450,  be  tried  and  convicted  in  a  Magistrate's 
Court 

[Ed.  Not& — For  other  cases,  see  Criminal  Law,  Cent.  Dig.  §  820;  Dec. 
Dig.  §  249.*] 

2.  Cbimiwal  Law  (J  223*)— Pkeliminabt  Examination — ^Pbocedube. 

Where  a  defendant  is  charged  with  a  specific  crime,  as  distinguished 
from  an  offense  of  which  the  Magistrate's  Court  of  the  City  of  New  York 
has  summary  jurisdiction  as  a  trial  Justice,  the  magistrate  should  con- 
duct an  examination,  and,  tf  It  appears  that  a  crime  has  been  committed 
and  that  there  is  sufficient  cause  to  bellere  the  defendant  guilty  thereof 
commit  defendant  for  trial. 

[Ed.  Note.— For  other  cases,  see  Criminal  Law,  Cent  Dig.  {$  463,  466 ; 
Dec.  Dig.  S  228.*] 

3.  Cbiminai,  Law  (|  249*) — Pbeliminabt  Bxaiuratior — Pbocedubx — ^Irfob- 

uaiion. 

Where  the  affidavit  filed  with  the  magistrate,  not  only  charges  a  de- 
fendant with  disorderly  conduct,  but  also  with  a  specific  crime,  the  mag- 
istrate cannot  entertain  the  charge  of  disorderly  conduct,  but  must  make 
inquiry  whether  there  is  reasonable  ground  to  bellere  that  the  designated 
crime  has  been  committed. 

[Ed.  Note. — For  other  cases,  see  Criminal  Law,  Cent  Dig,  S  520;  Dec. 
Dig.  S  249.*] 

4.  Cbimiwal   Law   (J   262*) — Stjiotabt   PBosBcirnow — Initobuatiom — Soffi- 

CIENCT ASSATTLT, 

An  information  charging  that  defendants  were  threatening,  abusive, 
and  Insulting  In  their  behavior  In  the  street,  with  intention  to  provoke  a 
breach  of  the  peace,  and  that  they  did  set  upon,  strike,  and  pommel  de- 
ponent Injuring  his  face,  without  any  cause  x>r  provocation,  charged  dis- 
orderly conduct,  but  since  it  failed  to  allege  that  the  striking  was  un- 
lawful and  wrongful,  did  not  charge  a  criminal  assault  so  as  to  preclude 
jurisdiction  to  try  them  for  disorderly  conduct  and  require  them  to  be 
held  for  ttial  on  a  charge  of  assault. 

[Ed.  Note.— For  other  cases,  see  Criminal  Law,  Cent  Dig.  if  626-636 ; 
Dec.  Dig.  i  262.*] 

5.  Cbiminai.  Law  (8  29*) — Appeal — Gbouhd  roB  Revkbsal. 

That  the  evidence  discloses  the  commission  of  a  greater  crime  than  that 
charged,  or  that  defendant  has  been  proceeded  against  for  the  lesser  of 
two  crimes  committed  by  the  same  act.  Is  not  ground  for  reversal  on  con- 
viction for  the  lesser  crime. 

[Ed.  Note. — ^Por  other  cases,  see  Criminal  Law,  Dec.  Dig.  {  29.*] 

Appeal  from  Magistrate's  Court. 

Mose  Gussfeld  and  another  were  convicted  of  disorderly  conduct, 
and  appeal.     Affirmed. 

•Vor  oUier  cams  see  tame  toplo  A  I  ktoibbb  la  Deo.  ft  Am.  Dig*.  U07  to  date,  A  Rep'r  ladexet- 
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Wahle  &  Kringel,  of  New  York  City,  for  appellants. 

Charles  S.  Whitman,  Dist.  Atty.,  of  New  York  City,  for  the  People. 

WADHAMS,  J.  This  is  an  appeal  from  a  judgment  in  the  Mag- 
istrate's Court  upon  conviction  of  the  defendants  of  disorderly  con- 
duct, pursuant  to  which  they  were  committed  to  the  workhouse  for  a 
period  of  six  months.  The  grounds  of  the  defendants'  appeal  are: 
First,  the  learned  city  magistrate  was  without  jurisdiction  to  try  and 
adjudge,  convict,  and  commit  either  of  the  defendants;  second,  that 
error  was  committed  in  the  admission  of  evidence  prejudicial  to  the 
rights  of  the  defendants;  third,  that  the  judgment  of  conviction  is 
against  the  weight  of  the  credible  evidence ;  fourth,  that  the  sentence 
imposed  is  excessive. 

In  support  of  the  ground  that  the  magistrate  was  without  jurisdiction, 
the  defendants  urge:  (a)  That  the  information  on  its  face  charged 
either  a  misdemeanor  or  a  felony,  and  that  the  evidence  taken  under 
the  information  established,  if  true,  a  felony,  (b)  That  the  informa- 
tion conferred  no  jurisdiction  upon  the  court  to  take  any  proceedings 
against  these  defendants  because  it,  failed  to  designate  the  crime  of 
which  the  defendants  stood  accused. 

In  the  case  before  me,  the  charge  against  the  defendants  was  partly 
printed,  and  partly  in  writing  upon  a  form,  the  back  of  which  was  in- 
dorsed:  "Affidavit.    Disorderly  Conduct" — ^as  follows: 

"City  Magistrates'  Court,  Third  District,  First  DItIsIod. 
"City  and  County  of  New  York — ss.: 

"Louis  Abosh,  of  No.  259  Seventh  street,  being  duly  sworn,  deposes  and 
says,  that  ou  the  24th  day  of  August,  1914,  at  the  city  of  New  Xork,  In  the 
county  of  New  York,  Mose  Gussfeld  and  Jacob  Landau  (now  here)  were  In 
82  East  Tenth  street,  using  threatening,  abusive,  and  Insulting  behavior,  with 
Intent  to  provoke  a  breach  of  the  peace,  and  whereby  a  breach  of  the  peace 
might  be  occasioned ;  that  said  defendants  did  then  and  there  set  upon  and 
strike  and  pummel  deponent,  Injuring  deponent's  face  without  any  cause  or 
provocation  on  part  of  deponent  [Signed]    Louis  Abosb. 

"Sworn  to  before  me  this  25th  day  of  August,  1914. 

"[Signed]    J.'  B.  Corrigan,  City  Magistrate." 

Acting  upon  this  affidavit,  the  magistrate  proceeded  to  try  the  de- 
fendants for  the  offense  of  disorderly  conduct.  The  defendants  con- 
tend that  it  appears  on  the  face  of  the  affidavit  that  the  charge  made 
against  the  defendants  was  assault ;  that  it  was  therefore  the  duty  of 
the  magistrate  to  examine,  as  in  such  case  provided,  whether  a  crime 
had  been  committed,  and,  if  it  so  appeared,  to  hold  the  defendants  to 
answer  the  same ;  that  a  charge  of  assault  could  not  be  converted  into 
a  charge  of  disorderly  conduct  by  so  labeling  the  complaint ;  and  that 
the  magistrate  had  no  jurisdiction  to  entertain  the  charge  of  disorderly 
conduct  or  to  try  the  defendants  for  that  offense. 

[1]  The  magistrate  is  vested  with  twofold  powers:  In  certain 
cases  he  may  sit  as  a  trial  court,  and  hear,  determine,  and  pass  judg- 
ment. In  other  cases,  he  is  given  authority  to  sit  as  a  court  of  inquiry. 
Disorderly  conduct  tending,  to  a  breach  of  the  peace  is  one  of  the  of- 
fenses for  which  a  person  may  be  tried  and  convicted  in  the  Magis- 
trate's Court.  Consol.  Act,  §§  1458,  1459;  Greater  N.  Y.  Charter 
(Laws  1901,  c.  466)  §§  1608, 1610;.  People  v.  Meyers,  Malone,  T.,  Court 
of  General  Sessions,  71  Misc.  Rep.  77,  129  N.  Y.  Supp.  1099";  Cohen 
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V.  Wardtn  of  the  Workhouse,  150  N.  Y.  Supp.  596.    In  the  case  last 
cited,  Mr.  Justice  Goff  says :  ' 

"The  sense  Is  clear  that  tbe  magistrate  is  rested  witb  authority  to  deter- 
mine two  things:  First,  Is  the  conduct  disorderly?  and,  secondly,  doea  it  tend 
to  a  breach  ot  the  peace?  That  conferring  such  authority  is  within  the  leg- 
islative power  there  cannot  be  question,  and  tbe  reason  for  its  exercise  is 
apparent  when  it  is  considered  that  it  is  beyond  human  ingenuity  in  the  use 
of  the  English  language  to  specify  and  particularize  all  the  acts  of  reckless  or 
Tlcious  men  in  a  populous  city  that  may  tend  to  a  breach  of  tbe  peace." 

[2]  Where  the  defendant  is  charged  with  the  commission  of  a  spe- 
cific crime,  as  distinguished  from  an  offense  which  the  magistrate  has 
summary  jurisdiction  to  determine  in  his  capacity  as  a  trial  justice, 
obligation  is  imposed  upon  the  magistrate  by  the  provisions  of  the  Code 
of  Criminal  Procedure  to  conduct  an  examination,  and,  if  it  appears 
from  the  examination  that  a  crime  has  been  committed,  and  that  there  is 
sufficient  cause  to  believe  the  defendant  guilty  thereof,  to  commit  him 
for  trial  at  the  Court  of  Special  Sessions,  or  for  indictment  by  the 
grand  jury,  as  the  case  may  be.  Code  Crim.  Proc.  §§  149,  150,  190, 
208,  209,  211,  213;  Tanzerv.  Breen,  139  App.  Div.  10, 123  N.  Y.  Supp. 
497.  The  duty  of  the  magistrate  to  make  such  inquiry  is  found  in  sec- 
tion 148  of  the  Code  of  Criminal  Procedure,  which  provides : 

"When  an  information  is  laid  before  a  magistrate  of  the  commission  of 
a  crime,  be  must  examine  on  oath  the  informant  or  prosecutor,  and  any  wit- 
nesses he  may  produce,  and  take  their  depositions  in  writing,  and  cause  them 
'  to  be  subscribed  by  the  parties  making  them." 

The  magistrate  is  to  proceed  when  an  information  is  laid  before  him 
Section  145  defines  an  information  as  follows : 

"The  information  is  tbe  allegation  made  to  a  magistrate,  that  a  person  has 
been  guilty  of  some  designated  crime." 

[3]  The  foundation  of  the  magistrate's  jurisdiction  is  the  affidavit 
or  mformation  laid  before  him.  Shappee  v.  Curtis,  142  App.  Div.  155, 
127  N.  Y.  Supp.  33;  People  ex  rel.  Sampson  v.  Dunning,  113  App. 
Div.  39,  98  N.  Y.  Supp.  1067 ;  McKelvey  v.  Marsh,  63  App.  Div.  396, 
71  N.  Y.  Supp  541.  The  affidavit  in  this  case  clearly  charged  the 
defendants  with  the  offense  of  disorderly  conduct,  and  if  it  also  charged 
the  defendants  with  the  commission  of  the  crime  of  assault,  then,  in 
my  opinion,  it  was  the  duty  pf  the  magistrate  to  make  inquiry  pursuant 
to  the  Code  of  Criminal  Procedure,  and  not  to  try  the  defendants  for 
the  offense  of  disorderly  conduct.  In  other  words,  where  an  informa- 
tion not  only  charges  defendant  with  disorderly  conduct,  but  also  with 
the  commission  of  a  specific  crime,  the  magistrate  has  no  option,  and 
cannot  entertain  a  charge  of  disorderly  conduct,  but  must  make  inquiry, 
pursuant  to  the  Code  of  Criminal  Procedure,  as  to  whether  or  not 
there  is  reasonable  ground  to  believe  that  the  designated  crime  has  been 
committed. 

Such  obligation  is  only  imposed  upon  the  magistrate  where  the  in- 
formation charges  the  specific  crime,  for  if  it  fail  to  allege  and  desig- 
nate the  crime  the  magistrate  acquires  no  jurisdiction.  People  ex  rel. 
Livingston  v.  Wyatt,  186  N.  Y.  383,  79  N.  E.  330,  10  L.  R.  A.  (N.  S.) 
159,  9  Ann.  Cas.  972;  People  ex  rel.  Clark  v.  Keeper  of  State  Reform- 
atory, 176  N.  Y.  465,  68  N.  E.  884;  Hewitt  v.  Newburger,  141  N.  Y. 
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538,  36  N.  E.  593 ;  People  ex  rel.  Brown  v.  Tighe,  146  App.  Div.  491, 
131  N.  Y.  Supp.  693;  People  ex  rel.  Sampson  v.  Dunning,  113  App. 
Div.  35,  98  N.  Y.  Supp.  1067;  People  ex  rel.  Sandman  v.  Tuthill,  79 
App.  Div.  24,  79  N.  Y.  Supp.  905 ;  People  ex  rel.  Gordon  v.  Wahle, 
49  Misc.  Rep.  435,  99  N.  Y.  Supp.  895 ;  People  ex  rel.  Fleming  v.  May- 
er, 41  Misc.  Rep.  289,  84  N.  Y.  Supp.  71 ;  People  v.  Hiley,  33  Misc. 
Rep.  168,  68  N.  Y.  Supp.  361 ;  People  v.  Pillion,  78  Hun,  74,  29  N.  Y. 
Supp.  267.  In  the  Wyatt  Case,  186  N.  Y.  at  page  395,  79  N.  E.  at  page 
335,  10  L.  R.  A.  (N.  S.)  159,  9  Ann.  Cas.  972,  Justice  Chase  says : 

"The  information  must  contain  an  allegation  that  a  person  has  been  guilty 
of  a  crime  and  an  allegation  that  some  designated  crime  has  been  committed." 

In  People  ex  rel.  Clark  v.  Keeper,  after  pointing  out  that  the  contra- 
dictions in  magistrates'  records  were  such  that  it  was  impossible  to  say 
that  any  offense  had  been  charged  and  set  forth  with  the  convenient  cer- 
tainty which  the  laws  requires.  Judge  Werner  (176  N.  Y.  at  page  469, 
68  N.  E.  at  page  885)  says : 

"While  it  Is  not  necessary  that  the  offense  should  be  charged  with  the  pre- 
cision required  In  an  indictment,  the  record  should  show  that  the  relator  Is 
charged  with  some  offense  known  to  the  law  by  some  statutory  or  legal  def- 
inition (People  ex  rel.  Allen  v.  Hagan,  170  N.  Y.  52,  62  N.  E.  1086),  and  this 
is  particularly  true  in  the  cases  where  an  alleged  offender  may,  by  a  single 
act,  lay  himself  liable  to  either  one  of  several  charges." 

In  the  Dunning  Case,  113  App.  Div.  at  page  39,  98  N.  Y.  Supp.  at 
page  1069,  Justice  Woodward,  after  citing  section  145  of  the  Code, 
says: 

"This  would  seem  to  require,  where  the  real  defendant  was  known,  a  desig- 
nation of  the  person  sufficiently  clear  so  that  there  would  be  no  justification 
for  attempting  to  make  him  a  witness  against  himself,  and  at  the  same  time 
a  designation  of  fhe  crime  which  It  was  alleged  sudi  person  had  committed, 
not  by  an  argumentative  blanket  allegation  of  facts  and  conclusions,  but  by 
a  plain  and  concise  statement  that  some  known  crime,  such  as  murder,  ar- 
son, burglary,  grand  larceny,  conspiracy,  or  assault  had  been  committed. 
This  is  eWdent,  not  ^lone  from  the  language  of  the  section  quoted,  but  from 
that  of  succeeding  sections.  •  •  •  Words  having  a  precise  and  well-set- 
tled meaning  in  the  Jurisprudence  of  a  country  are  to  be  understood  in  title 
same  sense  when  used  in  its  statutes,  unless  a  different  meaning  is  unmis- 
takably intended  (Perkins  v.  Smith,  116  N.  Y.  441,  448,  449  [23  N.  E.  21],  and 
authority  there  dted)  and  when  section  145  of  the  Code  of  Criminal  Pro- 
cedure undertook  to  define  an  Information,  and  to  require  that  It  should  al- 
lege 'that  a  person  has  been  guilty  of  some  designated  crime,'  it  used  the 
word  'designated'  in  its  well-settled  legal  sense,  which  la  'to  call  by  a  distinc- 
tive title ;  to  point  out  by  distinguishing  from  others ;  to  express  or  declare ; 
to  indicate  by  description  or  by  something  known  and  determinate;  to  point 
out,  or  mark  by  some  particular  token;  to  show;  to  poibt  out;  to  specify.' 
14  Cyc.  229,  and  authorities  cited  in  notes ;  9  Am.  &  Eng.  Ency.  of  Law  (2d 
Ed.)  405,  and  authorities  cited  in  notes,  particularly  note  2.  Tried  by  this 
test,  it  is  very  plain  that  the  information  before  the  Justice,  upon  which  it  ia 
sought  to  compel  the  relator  to  testify,  does  not  charge  that  any  person  bas 
been  'guilty  of  some  designated  crime,'  and  this  Is  a  Jurisdictional  defect 
which  may  not  be  overlooked." 

In  the  Tuthill  Case,  79  App.  Div.  at  page  25,  79  N.  Y.  Supp  at  page 
906,  the  court  says: 

"The  statute  contemplates  that  the  information  shall  set  forth  that  a  def- 
inite crime  has  been  committed,  not  with  all  of  the  particularity  of  an  Indict- 
ment, *  •  •  but  with  sufiicient  definiteness  so  that  the  magistrate  may 
know  that  some  particular  offense  against  the  law  is  charged." 
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In  the  Newburger  Case  the  information  was  held  insufficient  where 
it  failed  to  aver  the  unlawful  and  criminal  intent  which  constitutes 
crime. 

In  the  Hiley  Case  the  information  is  peculiarly  like  the  affidavit  in 
this  case.    It  reads : 

"Wallace  Clow,  of  the  town  of  Western,  Oneida  county,  N.  T.,  being  duly 
sworn,  says  that  on  the  9th  day  of  August,  1000,  In  said  town  of  Western,  the 
defendant  above  named  struck  talm  In  the  face  with  his  fists  and  knocked  him 
down  and  kicked  him." 

Judge  Dunmpre  (33  Misc.  Rep.  at  page  169,  68  N  Y.  Supp.  at  page 
362)  says: 

"The  conviction  in  tliis  case  must  b«  reversed,  for  the  reason  ttiat  the  in- 
formation upon  which  the  defendant  was  tried  did  not  sulficiently  state  the 
crime  charged  against  him.  The  information  did  not  designate  any  crime, 
or  even  allege  tliat  any  crime  had  been  committed.  Neither  the  Information 
nor  the  deposition  alleged  that  the  facts  set  forth  were  unlawfully  or  wrong- 
fully committed.  If  defendant  committed  the  acts  alleged  in  self-defense  or 
in  defense  of  his  property,  or  In  any  other  lawful  way,  he  was  guilty  of  no 
crime.  The  information  should  .have  alleged  that  defendant  committed  a 
crime.  It  should  have  excluded 'any  hypothesis  tliat  the  acts  alleged  were 
lawfully  committed.  «  •  •  The  Information  should  also  have  designated 
what  crime  had  been  committed  That  this  information  failed  to  do. 
*  •  •  In  People  ex  rel  Baker  v  Beatty,  39  Hun,  476,  It  was  said:  'Be- 
ginning at  the  foundation,  we  find  by  section  145  that  the  Information  to  the 
magistrate  must  allege  that  defendant  has  been  guilty  of  some  designated 
crime.' " 

[4]  In  the  case  at  bar  the  information  did  not  allege  a  criminal  as- 
sault, in  that  it  did  not  allege  that  the  striking  was  unlawfully  and 
wrongfully  committed,  and  it  also  did  not  charge  that  the  defendant 
was  guilty  of  the  crime  of  assault.  The  magistrate  properly  enter- 
tained and  determined  the  case  as  a  disorderly  conduct  charge. 

This  construction  appears  to  me,  not  only  to  be  the  clear  intent  of 
the  statute  and  sanctioned  by  judicial  decision,  but  also  to  be  based 
upon  sound  public  policy.  Where  the  complainant  lays  information 
making  a  charge  against  the  defendant  of  the  commission  of  a  specific 
crime,  the  magistrate  is  required  to  make  inquiry  as  to  whether  or  not 
there  is  reasonable  ground  to  believe  that  such  crime  has  been  com- 
mitted, and,  if  it  so  appears,  to  hold  the  defendant  for  trial 

Where,  however,  the  defendant  is  not  charged  with  the  commission 
of  a  specific  crime,  but  with  the  offense  of  disorderly  conduct,  tend- 
ing to  a  breach  of  the  peace,  it  best  serves  the  public  interest  that  such 
charge  be  summarily  disposed  of  in  the  Magistrate's  Court,  even 
though  the  conduct  complained  of  be  accompanied  by  disorderly  acts 
which,  although  they  are  aggravating  circumstances,  are  not  of  such 
a  character  as  to  warrant  or  require  the  pref  errit^  of  a  criminal  charge. 

[6]  Assaults  frequently  arise  out  of  or  by  reason  of  disorderly  con- 
duct. That  does  not  mean  that  the  charge  of  assault  is  in  every  case 
preferred,  but  the  defendant  may  be  proceeded  against  for  the  lesser 
offense,  and  if  this  course  is  pursued  the  defendant  cannot  complain 
that  he  has  been  proceeded  against  for  the  lesser  of  two  offenses  com- 
mitted by  him.  Neither  is  the  fact  that  the  evidence  given  upon  the 
trial  discloses  the  commission  of  a  greater  crime  grotmd  for  reversal 
upon  conviction  for  the  lesser. 
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In  People  v.  Solomon,  125  App.  Div.  429,  at  page  431,  109  N.  Y. 
Supp.  906,  at  page  908,  the  defendants  were  convicted  in  the  Cotfrt 
of  Special  Sessions,  under  section  675  of  the  Penal  Code,  for  inter- 
fering with  a  person  boarding  a  surface  car,  and  it  was  contended  that 
the  judgment  should  be  reversed  for  the  reason  that  the  evidence 
showed  that  they  had  in  fact  been  guilty  of  an  attempt  to  pick  a  pocket. 
Justice  Ingraham,  after  stating  that  the  evidence  of  the  police  officer 
clearly  justified  a  finding  that  these  three  defendants  were  united  in 
an  attempt  to  pick  the  pocket  of  the  complainant,  says: 

"If  the  defendants  could  have  been  convicted  of  an  attempt  to  commit  rob- 
bery, the  fact  that  the  district  attomeys  saw  fit  to  prosecue  them  for  a 
lesser  crime  Is  certainly  no  reason  that  a  conviction  for  the  lesser  crime 
should  be  reversed." 

In  People  v  Robinson,  73  Misc.  Rep.  343,  at  page  346,  132  N.  Y. 
Supp.  674,  at  page  677,  Judge  Grain,  after  pointing  out  that,  if  the 
facts  disclosed  upon  the  trial  had  been  elicited  upon  a  preliminary  ex- 
amination, the  magistrate  would  have  been  justified  in  holding  the  de- 
fendant either  for  the  Court  of  Special  Sessions  or  to  await  the  ac- 
tion of  the  grand  jury,  says: 
The  fact  that  'instead  of  being  so  held  he  was  tried  charged  with  the  com- 

^    mls.slon  of  a  lesser  offense,  to  wit,  of  disorderly  conduct  tending  to  a  breach 

^^JLa  ^  of  the  peace,  under  the  provisions  of  the  Consolidation  Act,  affords  him  no 

••p^  ground  of  complaint." 

—^2  ^  Distinction  should  be  made  between  the  obligation  imposed  upon 

the  magistrate  by  reason  of  the  character  of  the  information  laid  be- 
fore him  to  make  inquiry,  and  the  authority  of  the  magistrate  to 
make  inquiry  when  he  believes  that  such  inquiry  should  be  made  in 
the  public  interests.  By  section  82  of  the  Inferior  Criminal  Courts 
Act  (Laws  1910,  c.  659)  it  is  provided: 

"When  a  complaint,  oral  or  written,  is  made  to  a  magistrate  and  the  magis- 
trate »  »  •  believes  that  in  the  public  Interest  he  should  inquire  into 
and  investigate  the  complaint  so  made,  he  may  issue  a  summons"  in  the  form 
provided  by  statute. 

It  is  further  provided: 

"Upon  the  return  of  the  summons  the  magistrate  shall  inquire  and  investi- 
gate into  the  subject-matter  of  the  complaint  and  determine  whether  the  case 
is  one  in  which  a  warrant  should  Issue." 

Ample  authority  is  thus  given  the  magistrate,  when  he  deems  the 
facts  warrant  it,  to  make  inquiry  upon  complaints  laid  before  him 
and  to  judicially  determine  whether  a  warrant  should  issue.  People 
ex  rel.  Lindgren  v.  McGuire,  151  App.  Div.  413,  136  N.  Y.  Supp.  88. 

This  case  should  also  be  distinguished  from 'those  cases  in  which 
the  courts  have  passed  upon  the  sufficiency  of  depositions  or  informa- 
tions where  the  proceedings  before  the  magistrate  were  collaterally  at- 
tacked, as  in  actions  for  false  imprisonment,  for  in  such  cases  it  has 
frequently  been  held  that  great  latitude  of  construction  should  be  in- 
dulged in.  Swart  v.  Rickard,  148  N.  Y  264,  269,  42  N  E.  665;  Mc- 
Kelvey  v.  Marsh,  63  App.  Div.  396,  398,  71  N.  Y  Supp  541 ;  Hewitt 
V   Newburger,  66  Hun,  230,  20  N.  Y.  Supp  913. 

A  careful  examination  of  the  evidence  does  not  disclose  that  any 
error  was  committed  in  the  admission  of  evidence  prejudicial  to  the 
rights  of  the  defendants,  or  that  the  judgment  of  conviction  is  against 
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the  weight  of  credible  evidence.  It  appears  from  the  evidence  pre- 
sented by  the  people  that  the  defendants,  with  two  of  their  workmen, 
sought  the  complainant,  and,  immediately  upon  finding  him,  the  four 
fell  upon,  kicked,  and  beat  him.  The  case  wa$  tried  before  the  magis- 
trate on  the  day  following  the  event,  and  he  had  the  opportunity  of 
seeing  the  complainant  and  hearing  the  witnesses.  I  find  nothing  in 
the  record  which  would  justify  my  modifying  the  sentence 
Judgment  affirmed. 

(87  Misc.  Hep.  269) 

■  PEOPLE  V    NUSSBAUM, 

(Court  of  General  Sessions,  New  York  County.    October,  1914.) 

1.  Rbcbivino  Stolen  Goods  (i  7*) — Indictusnt — Requisites — ^Dkbionation 

OF  Thikf. 

An  Indictment  for  receiving  stolen  property  need  not  allege  the  name 
of  tbe  thief. 

[Ed.  Note. — ^Por  other  cases,  see  Heceirlng  Stolen  Goods,  Cent.  Dig.  IS 
9-14;   Dea  Dig.  {  7.*] 

2.  Beceivino  Stolen  Goods  (|  7*) — Indictubnt — Descbiption  or  Goods — 

SURFICIENOY. 

The  description  In  an  Indictment  charging  the  receipt  of  stolen  goods 
hs  "a  quantity  of  suit  cases  of  a  number  and  description  to  the  grand 
jurors  aforesaid  unknown,"  without  alleging  the  size  or  color  of  the  suit 
cases  or  the  exact  quantity  stolen,  was  sufficient 

(Ed.  Note.— For  other  cases,  see  Receiving  Stolen  Goods,  Cent  Dig.  §S 
9-14 ;   Dec.  Dig.  $  7.»1 

8.  Indiotkent  and  iNroBMATioN  (8  59*) — ^Requisites — Descbiption. 

Where  an  offense  is  substantially  set  out  in  an  Indictment  a  fuller  de- 
scription which  is  unknown  to  the  grand  jurors  may  be  omitted. 

[Ed.  Note. — For  other  cases,  see  Indictment  and  Information,  Cent. 
Dig.  n  180.  181 ;   Dec.  Dig.  |  69.*] 

Max  Nussbaum  was  indicted  for  receiving  stolen  property.  On  mo- 
tion to  dismiss  indictment.    Denied. 

James  E.  Smith,  of  Olean,  for  the  People. 
Jacobson  &  Siegel,  of  New  York  City,  for  defendant 

ROSALSKV,  J.  This  is  a  motion  to  dismiss  an  indictment  charg- 
ing the  defen(kuit  with  the  crime  of  criminally  receiving  stolen  prop- 
erty, or,  in  the  alternative,  for  leave  to  withdraw  the  plea  of  not  guilty 
and  to  file  a  demurrer  on  the  following  grounds : 

(1)  That  the  said  indictment  is  illegal  and  InsufBcient  on  the  face  thereof, 
in  that  It  does  not  comply  with  sections  275,  27(S,  and  2S4,  subdlvislous  4,  0, 
and  7  thereof,  of  the  Code  of  Criminal  Procedure. 

(2)  That  it  is  in  violatloa  of  the  defendant's  constitutional  rights,  in  that  It 
does  not  apprise  the  defendant  of  the  accusation  against  him,  and  that  it  is 
insuflicient  to  enable  him  to  prepare  for  a  defense  or  to  meet  the  alleged 
charge. 

Under  the  strict'  and  technical  rules  of  pleading  which  prevailed  at 
common  law,  this  indictment  might  have  been  regarded  as  insufficient ; 
but,  under  our  .present  system  of  liberal  interpretation  of  pleadings,  it 
seems  to  me  that  there  is  no  question  that  the  indictment  charges  a 
crime  in  plain  and  concise  language.  It  contains  sufficient  averments 
to  inform  the  defendant  of  the  nature  of  the  charge  against  him  and  to 
enable  him  to  prepare  his  defense. 

*For  other  case*  see  same  toiilc  &  S  numbeb  Id  Dec.  ft  Am.  Digs.  1907  to  date,  ft  Rep'r  Indexes 
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The  act  or  omission  charged  as  a  crime  is  set  forth  with  such  cer- 
tainty as  to  authorize  the  court  to  pronounce  judgment.  The  charge 
is  sufficiently  identified,  so  that,  in  the  event  of  the  defendant's  acquit- 
tal or  conviction,  the  record  can  be  proved  in  bar  to  a  second  prose- 
cution for  the  same  offense.  People  v.  Helmer,  154  N.  Y.  596,  49  N. 
E.  249. 

[1]  It  is  urged  by  the  learned  counsel  for  the  defendant  that  the  in- 
dictment is  defective,  because  it  states  that  the  name  of  the  person 
who  stole  the  property  from  the  owner  is  unknown  to  the  grand  jury 
and  fails  to  describe  accurately  the  property  stolen.  In  answer  to  the 
first  contention,  it  is  sufficient  to  say  that  it  is  unnecessary  to  allege  in 
the  indictment  the  name  of  the  person  who  stole  the  property,  as  it  is 
only  incumbent  on  the  people  to  establish  upon  the  trial  the  fact  that 
the  property  was  stolen.  White  v.  People,  32  N.  Y.  465 ;  People  v. 
Moran,  123  N.  Y.  254, 25  N.  E.  412,  10  L.  R.  A.  109,  20  Am.  St.  Rep. 
732.  In  White  v.  People,  it  was  held  that  a  defendant  may  be  con- 
victed of  the  crime  of  assault,  although  the  indictment  alleged  that  the 
person  assaulted  was  unknown  to  the  grand  jury.  Likewise  in  People 
v.  Moran  it  was  held  that  a  defendant  may  be  convicted  of  the  crime 
of  an  attempt  to  commit  the  crime  of  grand  larceny  in  the  second  de- 
gree by  attempting  to  steal,  take,  and  carry  away,  in  the  daytime,  prop- 
erty from  the  person  of  an  unknown  woman.  • 

[2]  The  description  in  the  indictment  of  the  property  stolen,  namely, 
"a  quantity  of  suit  cases,  of  a  number  and  description  to  the  grand  jury 
aforesaid  tmknown,"  is  sufficient.  Furthermore,  the  language  employed 
specifies  the  property  as  suit  cases.  It  is  unnecessary  to  allege  the  size 
or  the  color  of  the  suit  cases,  or  the  exact  quantity  stolen. 

[3]  Where  an  offense  is  substantially  set  out  in  the  indictment,  a 
matter  of  fuller  description  may  be  omitted,  where  it  is  unknown  to  the 
grand  jury.  If  this  rule  were  not  adopted,  there  would  frequently  be 
a  failure  of  justice.  The  following  descriptions  have  been  held  suffi- 
cient : 

"Two  promissory  notes  for  the  payment  of  money,  commonly  called  bank 
notes,  of  the  Stonington  Bank,  current  money  of  the  state  oft  New  York,  each 
of  the  value  of  fifty  dollars;  bank  bills  of  banks  to  the  Jurors  unknown,  and 
of  a  number  and  denomination  to  the  jurors  unknown,  of  the  value  of  six 
hundred  dollars ;  silver  coin,  current  money  of  the  state  of  New  York,  of  a 
denomination  to  the  jurors  unknown,  of  the  value  of  fifty  dollars;  •  •  ♦ 
gold  coin,  current  money  of  the  state  of  New  York,  of  a  denomination  to  the 
Jurors  unknown,  of  the  value  of  fifty  dollars"  (Haskina  v.  People,  16  N.  Y. 
344) ;  "bank  bills,  of  banks  to  the  Jurors  unknown,  and  of  a  number  and  de- 
nomination to  the  Jurors  unknown,  of  the  value  of  forty-nine  dollars"  (Quln- 
Ian  V.  People,  6  Parker,  Cr.  R.  10) ;  "the  sum  of  four  thousand  nine  hundred 
seventy-flve  dollars  in  money  of  a  kind  and  description  to  the  grand  Jury  un- 
known, and  a  more  particular  description  of  which  cannot  now  be  given  of 
the  value  of  four  thousand  nine  hundred  seventy-flve  dollars"  (People  ▼.  Dim- 
ick,  107  N.  Y.  31,  14  N.  E.  184) ;  "one  watch"  (WUliama  v.  Stole,  25  Ind. 
150) ;  "one  watch  and  chain"  (Powell  v.  State,  88  Ga.  32,  13  S.  E.  829) ;  "one 
gold-filled  case  watch  and  chain  and  one  diamond  ring"  (People  v.  Bums,  121 
Cal.  529,  53  Pac.  1096) ;  "one  double  case  sUver  watch"  (Patterson  v.  Stote, 
122  Ga.  587,  50  S.  B.  489) ;  "one  gold  watch"  (Pflster  v.  State,  84  AU.  432,  4 
South.  395) ;  "one  trunk"  (Churchwell  v.  Stote,  117  Ala.  126,  23  South.  72) ; 
"an  article  of  clothing,"  without  giving  the  color  (State  v.  Martin,  82  N.  C. 
672);  "one  book"  (Turner  v.  State,  102  Ind.  425,  1  N.  B.  869);  "a  piano" 
(NordUnger  v.  United  Stotes,  24  App.  D.  C.  406,  70  U  R.  A.  227) ;  "two  ears 
Of  corn"  (Harris  v.  Stote,  100  Ala.  129,  14  Soath.  538) ;  "one  note"  (Young 


Digitized  by 


Google 


Sur.  Ct.)  IN  BE  LITTMANN  607 

V.  People,  183  Hi.  238,  61  N.  B.  1104) ;  "one  fertilizer"  (State  v.  Blla,  108  La, 
653,  32  ScnVx.  476) ;  "two  bales  of  cotton  "  (Peters  v.  State,  100  Ala.  10,  14 
South.  896) ;  "a  pair  of  shoes"  (Palm«  v.  State,  136  Ind.  393,  36  N.  E.  130). 

In  Haskins  v.  People,  supra,  the  court  said : 

"^n  the  case  of  the  stealing  of  a  considerable  parcel  of  bank  notes  or  a 
quantity  of  coin,  it  would  frequently,  and  perhaps  generally,  happen  that  the 
owner  would  not  be  able  to  specify  the  dlflerent  kinds  of  notes  or  the  various 
cgtedes  of  coin.  The  description  of  them  as  bank  notes,  and  as  gold  or  silver 
coin,  together  with  a  statement  of  the  ownership,  with  an  averment  that  a 
more  particular  description  cannot  be  given,  sufficiently  identifies  the  offense 
to  guard  the  prisoner  against  the  danger  of  another  prosecution  for  the  same 
crime." 

In  People  v.  Dimick,  supra,  the  court  said : 

"There  never  was  a  time  In  the  history  of  the  law  when  this  description  of 
the  property  obtained  would  not  have  been  held  sufficient  There  was  the 
best  description  which  could  then  be  given.  The  kind  of  money  was  unknown. 
But  it  was  money,  currency,  a  circulating  medium  of  some  kind,  and,  what 
is  more  Important,  It  was  of  the  value  named.  These  allegations  were  suffi- 
cient to  answer  all  the  tests  of  the  Code,  to  protect  all  the  rights  of  the  de- 
fendant, and  to  enable  the  court  to  pronounce  Judgment  'according  to  the  right 
of  the  case.' " 

The  motion  is  therefore  denied. 
Motion  denied. 


In  re  UTTMANN 
(Surrogate's  Court,  New  York  County.    December  12,  1914.) 

1.  CONSTTTUTIONAI.  JjAW  (8  56*) — GoDKTS  (|  62*) — ^DlBTRIBXTnON  OF  POWEBS — 

PowEB  or  LxoisiiATUBK — Tbansfkb  OF  JomBDicnoK. 

As  the  Legislature  cannot  deprive  the  Supreme  Court  of  Jurisdiction 
conferred  upon  it  by  the  Constitution,  Code  Civ.  Proc.  f  2653,  requiring 
records  of  appointments  of  general  guardians  of  infants  made  by  the  Su- 
preme Court  to  be  filed  in  the  Surrogate's  Court,  and  making  such  guard- 
ians subject  to  all  the  duties  and  liabilities  of  guardians  appointed  by 
the  surrogate.  Is  unconstitutional,  in  so  far  as  It  attempts  to  deprive  the ' 
Supreme  Court  of  its  general  equitable  Jurisdiction  over  guardians. 

[Ed.  Nota — For  other  cases,  see  Constitutional  Law,  Cent.  Dig.  §|  62- 
65;  Dec.  Dig.  §  56;*  Courts,  Cent  Dig.  {$  184-192;   Dee.  Dig.  §  52.*] 

2.  Gtjardian  and  Wabd  (§  13*) — ^Appointment — Wizikq  of  Supreme  Coubt 

Becobd  with  Surbogate. 

Code  Civ.  Proc.  §  2653,  providing  that  where  the  Supreme  Court  ap- 
points a  general  guardian  of  an  Infant's  person  or  property,  the  record 
of  appointment  shall  be  filed  In  the  Surrogate's  Court  does  not  apply  to 
appointments  and  orders  made  before  the  enactment  of  the  statute. 

[Ed.  Note. — For  other  cases,  see  Guardian  and  Ward,  Cent. Dig.  §{  15- 
20;  Dec.  Dig.  i  13.*] 

In  the  matter  of  Johanna  Littmann's  application  to  file  a  Supreme 
Court  record  with  the  surrogate.    Application  denied. 
Nathan  Ottinger,  of  New  York  City,  for  petitioner. 

FOWLER,  S.  This  application  to  file  in  the  Surrogate's  Court  a 
certified  copy  of  the  guardian's  bond  and  the  order  or  decree  of  Mr. 
Justice  Philbin,  of  the  Supreme  (Zlourt  of  the  state  of  New  York,  made 
in  June  last  past,  appointing  a  guardian  for  one  Johanna  Littmann, 

*rar  oUier  caaes  see  ume  topic  A  i  humbib  in  Dec,  ft  Am.  Digs.  1907  to  data,  ft  Rep'r  Indexes 
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is  taken  pursuant  to  section  2653  of  the  new  Surrogates'  Law  of  1914, 
which  went  into  effect  on  September  1,  1914.  This  type  of  legislation 
is  revolutionary  in  this  state,  in  so  far  as  it  purports  to  invest  this 
court  with  a  superintending  jurisdiction  over  the  Supreme  Court  of 
the  state.  I  do  not  comprehend  it.  The  Supreme  Court  is  a  constitu- 
tional court,  possessed  since  1846  of  the  general  jurisdiction  in  equity 
exercised  by  the  Court  of  Chancery  of  New  York  for  150  years.  One 
branch  of  this  jurisdiction  extends  to  the  custody  and  care  of  infants 
and  their  property  and  estates.  Such  jurisdiction  is  ancient,  well  estab- 
lished, and  perfectly  protected  by  the  Constitution  of  the  state.  Wil- 
cox V.  Wilcox,  14  N.  Y.  575,  578;  Matter  of  Hubbard,  82  N.  Y. 
90,  92. 

[1]  The  Legislature  has  no  power  to  deprive  the  Supreme  Court 
of  such  jurisdiction  or  to  impede  or  impair  it  in  any  way.  Alexander 
V.  Bennett,  60  N.  Y.  204.  Besides  this,  the  Surrogate's  Court  has  no 
adequate  authority  or  power  to  call  a  guardian  appointed  by  the  Su- 
preme Court  to  account,  or  to  discipline  such  guardian  in  any  way 
obnoxious  to  the  Supreme  Court.  If  I  were  a  judge  of  the  Supreme 
Court,  I  should  not  hesitate  to  issue  an  inhibition  to  any  surrogate 
who  interfered  with  a  chancery  guardian  appointed  by  me  pursuant 
to  my  constitutional  jurisdiction.  The  new  section  (2653,  C.  C.  P.) 
in  question  attempts  also  to  subject  the  guardians  appointed  by  the 
Supreme  Court  to  all  the  duties  and  liabilities  of  guardians  appointed 
in  the  Surrogate's  Court.  This  is  evidently  done  for  the  purpose  of 
compelling  them  to  account  to  this  court.  About  the  validity  of  this 
provision  I  say  nothing. 

But  let  us  suppose  for  a  moment  that  as  surrogate  I  should  appoint 
a  special  guardian  in  this  court  to  call  to  account  a  guardian  appointed 
by  the  Supreme  Court,  and  thereafter  I  should  give  directions  in  such 
a  proceeding  in  respect  of  funds  in  the  hands  of  the  Supreme  Court 
guardian  and  subject  to  the  control  and  order  of  that  court  only.  As 
surrogate  I  would  have  no  autliority  to  enforce  such  orders.  I  am 
not  likely  to  lessen  the  dignity  of  this  court  by  making  any  such  futile 
orders  or  decrees.  I  shall  not  attempt  to  control  the  Supreme  Court 
while  in  this  court.  I  make  the  above  hypothesis  simply  by  way  of 
argument  and  illustration.  It  is  only  necessary  to  refer  at  this  time 
to  the  opinions  of  the  Court  of  Appeals  in  Wilcox  v.  Wilcox,  14  N. 
Y.  575,  578,  and  Matter  of  Hawley,  104' N  Y.  250,  10  N.  E-  352,  as 
they  and  cognate  decisions  lead  me  inevitably  to  the  principles  and  the 
conclusions  I  have  enunciated. 

[2]  Concerning  the  power  of  the  Legislature  to  direct  the  mere  filing 
of  Supreme  Court  proceedings  in  this  court  I  will  say  nothing  at  pres- 
ent. It  might  direct  them  to  be  filed  in  a  church  vestry.  Such  filing 
in  this  court  would  be  abortive,  as  I  have  already  shown.  "The  act 
prescribes  no  penalty  for  not  filing  same,  and  the  legislative  mandate 
probably  would  not  be  enforced  by  the  courts,  as  the  law  never  com- 
pels vain  or  useless  things.  "Lex  neminem  cogit  ad  vana  seu  inutilia 
peragenda."  But  it  is  perhaps  unnecessary  at  this  time  to  hold  fur- 
ther in  this  proceeding  than  that  section  2653,  C.  C.  P.,  has  no  applica- 
tion to  bonds,  decrees,  or  orders  made  by  the  Supreme  Court  prior 
to  September  1,  1914,  when  the  new  Surrogates'  Law  went  into  effect 

The  application  will  therefore  be  denied. 
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(88  Misc.  Bep.  100) 

LOVITT  ▼.  ILLINOIS  SURETY  CO.     • 

(Supreme  Court,  Appellate  Term,  First  Department.    December  24,  1914.) ' 

CoBPOBATioNS  (S  202*) — Meubebs — Actions  Bt. 

Where  defendant  executed  a  bond  to  a  membership  corporation,  guar- 
anteeing performance  of  all  contracts  of  employment  made  by  members 
of  the  corporation  with  a  named  person,  a  member  of  the  ctMrporatlon 
may  maintain  an  action  on.  the  bond  for  damages  for  breach  of  a  con- 
tract wltb  such  person,  for  a  membership  corporation  is  sufhcleutly  in  - 
privity  with  its  members  to  enable  them  to  enforce  its  contracts  with 
third  persons  for  their  express  benefit. 

[Ed.  Note. — For  other  cases,  see  Corporations,  Gent.  Dig.  H  777-780, 
822;   Dec.  Dig.  S  2<^*] 

Appeal  from  City  Court  of  New  York,  Trial  Term. 

Action  by  Edward  Lovitt  against  the  Illinois  Surety  Company. 
From  a  judgment  dismissing  the  complaint,  plaintiff  appeals.  Re- 
versed and  remanded. 

Argued  December  term,  1914,  before  GUY,  BIJUR,  and  PAGE,  JJ. 

O'Brien,  Malevinsky  &  DriscoU,  of  New:  York  City  (Arthur  F. 
DriscoU,  of  New  York  City,  of  counsel),  for  appellant 
Nelson  L.  Keach,  of  New  York  City,  for  respondent. 

GUY,  J.  The  action  was  brought  upon  a  bond  given  by  defendr- 
ant  to  the  "White  Rats  of  America,"  a  membership  corporation  of 
which  plaintiff  was  a  member,  whereby  defendant  guaranteed  the  per- 
formance of  all  contracts  of  employment  made  witfi  members  of  said 
"White  Rats"  corporation,  and,  in  addition,  guaranteed  the  faithful 
performatKe  by  any  theater  owner,  manager,  or  employer  of  all  con- 
tracts made  through  Felix  Reich  Agency,  Incorporated,  J.  Herbert 
Tebbets,  and  Felix  Reich,  acting  as  agent  or  agents,  with  any  mem- 
ber or  members  in  good  standing  of  the  "White  Rats  of  America." 

The  complaint  alleges  the  giving  of  the  bond  to  said  "White  Rats" 
corporation ;  that  plaintiff  was  and  is  still  a  member  in  good  standing 
of  said  "White  Rats"  corporation,  and  as  such  is  entitled  to  all  the 
benefits  of  membership,  and  to  share  in  all  benefits  to  be  derived  from 
contracts  or  agreements  made  by  said  "White  Rats"  corporation  for 
and  on  behalf  or  for  the  benefit  of  its  members;  that  subsequent  to 
the  giving  of  the  bond  plaintiff  herein  entered  into  a  contract  of  em- 
ployment with  the  Felix  Reich  Agency,  Incorporated,  and  has  duly 
performed  all  the  conditions  of  said  agreement,  and  that  the  said 
Felix  Reich  Agency,  Incorporated,  has  refused  and  neglected  to  per-- 
form  said  contract,  to  plaintiff's  damage;  that  plaintiff  began  an  ac- 
tion against  the  said  Felix  Reich  Agency,  Incorporated,  on  account 
of  the  breach  of  the  aforesaid  contract  of  employment,  and  recovered 
a  judgment  against  the  said  Felix  Reich  Agency,  Incorporated,  in  the 
sum  of  $760.78;  that  due  notice  of  the  aforesaid  action  and  of  the 
judgment  in  favor  of  plaintiff  was  given  to  the  defendant  respond- 
ent; that  execution  on  the  aforesaid  judgment  was  duly  issued  and 
returned  wholly  unsatisfied,  and  still  remains  wholly  due  and  unpaid; 

•Tor  other  eases  see  same  topic  ft  i  numbbb  in  Dec.  ft  Am.  Digs.  1M7  to  date,  *  Rep'r  Indexes 
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that  plaintiff  is  still  the  owner  and  holder  thereof ;  and  that  by 
virtue  of  the  foregoing  facts  defendant  became  liable  to  plaintiff  upon 
the  aforesaid  bond  in  the  sum  of  $760.78,  with  interest  from  the 
25th  day  of  January,  1913,  the  date  of  the  entry  of  said  judgment,  and 
that,  defendant  has  failed  and  neglected  to  pay  to  plaintiff  any  part 
of  said  sum,  to  plaintiff's  damage,  etc. 

On  the  trial,  on  motion  of  defendant's  attorney,  the  complaint  was 
dismissed  on  the  pleadings,  and  the  plaintiff  appeals  from  the  judg- 
ment entered  thereon. 

It  is  contended  by  the  defendant  respondent  that  the  relationship  be- 
tween the  various  parties  herein  is  not  such  as  to  bring  the  case  with- 
in the  doctrine  that  a  person  for  whose  benefit  a  contract  is  made 
can  sue  and  recover  on  said  contract,  and  that  the  contract  alleged 
herein,  made  by  the  defendant,  the  Illinois  Surety  Company,  was  not 
made  for  the  benefit  of  plaintiff.  We  do  not  think  that  this  conten- 
tion is  sound.  On  the  contrary,  the  amended  complaint  alleges  specifi- 
cally that  plaintiff,  as  a  member  of  the  "White  Rats"  corporation,  was 
entitled  equally  with  all  other  members  to  share  in  all  benefits  to  be 
derived  from  contracts  or  agreements  made  by  said  "White  Rats  of 
America"  for  and  on  behalf  or  for  the  benefit  of  its  members,  and, 
further,  that  the  bond  in  suit  was  given  for  the  express  purpose  of 
guaranteeing  the  faithful  performance  of  contracts  of  employment 
made  with  any  member  or  members  in  good  standing  of  the  "White 
Rats  of  America." 

A  membership  corporation  is  not  a  stranger  to  its  own  members, 
but  is  sufficiently  in  privity  with  them  for  them  to  enforce  its  con- 
tracts with  third  persons  for  their  express  benefit.  Smyth  v.  City  of 
New  York,  203  N.  Y.  106.  112,  116,  96  N.  E.  409;  Pond  v.  New 
Rochelle  Water  Co.,  183  N.  Y.  330,  333-338,  76  N.  E.  211,  1  L.  R. 
A.  (N.  S.)  958,  5  Ann.  Cas.  504;  Buchanan  v.  Tilden.  158  N.  Y. 
109,  118-123,  52  N.  E.  724,  44  L.  R.  A.  170,  70  Am.  St.  Rep.  454; 
Little  V.  Banks,  85  N.  Y.  258,  263. 

The  judgment  dismissing  the  complaint  must  therefore  be  reversed, 
and  a  new  trial  ordered,  with  costs  to  the  appellant  to  abide  the  event. 
All  concur. 


LEVEY  V.  LEVEY. 
(Supreme  Court,  Special  Teiin,  Kings  County.    December  14,  1914.) 

1.  MaBKIAOB    a   1*)    —    NATTrBB    OF   MaBBIAOE    RKLATION    —   SUPBBViaiOR    BT 
COUBIS. 

Marriage  In  New  York  is  more  than  a  cItU  contract,  which  parties  may 
break  or  terminate  at  will,  but  Is  a  status,  Involving  the  public  welfare; 
and  hence  the  court  in  matrimonial  actions  Is  charged  with  a  greater  re- 
sponsibility and  invested  with  a  wider  discretion  than  in  ordinary  con- 
tract cases. 

[Ed.  Mote. — For  other  cases,  see  Marriage,  Cent  Dig.  {  1 ;  Dec.  Dig. 
M* 

For  other  definitions,  see  Words  and  Phrases,  First  and  Second  Series, 
Marriage.] 
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2.  1£abbiaoe  (§  60*) — Annulment — ^Motion  to  Disoontintji  Action. 

A  motion  to  dlacontlnne  an  action  to  annul  a  marriage  for  Impotency 
could  not  be  sustained,  pending  suit  for  absolute  divorce  on  the  statutory 
ground,  where  the  parties  separated  shortly  after  marriage,  and  plaintlfl 
has  since  persistently  endeavored  to  terminate  the  relation  by  numerous 
suits,  wherein  she  retained  one  lawyer  after  another,  was  awarded  tem- 
porary alimony  and  counsel  fees,  motion  for  which  Is  still  pending,  and 
throughout  the  various  litigations  seems  to  have  trifled  with  the  court, 
and  sought  only  to  use  Its  process  and  powers  to  her  own  financial  ad- 
vantage. 

[Ed.  Note.— For  other  cases^  see  Marriage,  Cent  Dig.  U  125-128,  180- 
135;   Dea  Dig.  {  60.*] 

Action  by  Warrena  D.  Levey  against  Clarence  D.  Levey  for  annul- 
ment of  marriage.    Motion  to  discontinue  action  denied. 
See,  also,  148  N.  Y.  Supp.  417. 

Vincent  S.  Lippe,  of  New  York  City,  for  the  motion. 
Abraham  C.  Cohen,  of  New  York  City,  opposed. 

BENEDICT,  J.  [1]  In  this  state,  marriage  is  more  than  a  civil 
contract,  which  one  or  the  other  of  the  parties  may  break  or  terminate 
at  will.  It  is  a  status,  which  involves  the  welfare  of  the  public,  and, 
because  of  this  fact,  the  court  in  matrimonial  actions  is  charged  with 
a  greater  responsibility  and  invested  with  a  wider  discretion  than  in 
ordinary  contract  cases.  The  present  case  will  serve  as  an  apt  illustra- 
tion of  the  value  and  importance  of  this  principle. 

[2]  This  is  a  motion  by  the  plaintiff,  the  wife,  for  leave  to  discon- 
tinue an  action  which  she  has  brought  against  her  husband  for  the 
annulment  of  their  marriage,  upon  the  ground  that  at  the  time  of  the 
marriage  the  defendant  was  physically  incapable  of  entering  into  the 
marriage  state,  and  that  such  condition  has  continued  and  is  incurable. 
The  marriage  took  place  in  February,  1912,  at  which  time  the  plaintiff 
was  about  20  years  of  age  and  the  defendant  was  about  62  years.  Aft- 
er living  together  for  about  3  weeks,  the  parties  separated,  and  since 
that  event  occurred  the  wife,  as  will  be  seen,  has  been  endeavoring, 
with  great  persistence,  to  terminate  the  marriage  relation  upon  one 
ground  or  another.  First,  she  began  an  action  in  the  Supreme  Court 
in  New  York  county  for  a  separation ;  then,  retaining  another  attor- 
ney, she  bqgan  an  action,  in  the  same  court,  for  an  annulment.  In  that 
action  she  received  $-^00  and  her  attorney  $50  counsel  fee.  She  then 
retained  another  attorney,  and  later  still  another.  In  February,  1914, 
while  those  two  actions  were  still  pending,  she,  through  still  another 
attorney,  brought  still  another  action  in  the  same  court  for  separation, 
and,  on  motion  in  that  action,  was  awarded  temporary  aHmony  of  $15 
a  week  and  a  counsel  fee  of  $100.  Later,  upon  a  further  application, 
the  alimony  was  increased  to  $25  a  week  and  a  further  counsel  fee  was 
given  of  $100,  on  condition  that  the  first  and  second  actions  should  be 
discontinued. 

Thereafter  this  present  action  was  brought  in  Kings  county  to  pro- 
cure an  annulment.  After  this  action  was  started  the  defendant  made 
an  agreement  with  the  plaintiff  (she  having  moved  herein  for  alimony 
and  counsel  fee)  whereby  he  agreed  to  give  her  $4,000  in  extended 
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payments  in  lieu  of  all  alimony  and  claims  for  support,  and  on  account 
of  which  he  has  since  paid  to  her  the  sum  of  $1,000.  No  defense  to 
this  action  having  been  interposed,  although  the  defendant  appeared 
by  attorney,  it  came  on  for  hearing  before  me  as  an  undefended  case 
in  Special  Term,  Part  2,  of  this  court  in  September,  1914.  After  hear- 
ing the  proofs  offered  by  the  plaintiff,  I  made  the  usual  direction  that 
the  defendant  submit  to  a  physical  examination  by  a  physician  to  be 
selected  by  the  court,  and  this  course  was  followed  with  the  defend- 
ant's full  consent,  he  having  personally  appeared  in  court  with  his  coun- 
sel. Thereafter,  the  case  coming  on  for  further  hearing  before  me  in 
October,  1914,  the  physician  gave  testimony,  the  plaintiff  again  testified 
as  a  witness  in  her  own  behalf,  and  the  court  reserved  decision  until 
such  time  as  the  stenographer's  minutes  should  be  submitted  by  the 
plaintiff's  attorney,  who  has  not  complied  with  this  requirement,  owing, 
I  presume,  to  the  fact  that  shortly  thereafter  he  retired  from  the  case 
in  favor  of  the  present  attorney. 

.  On  November  23,  1914,  the  plaintiff  employed  another  attorney — 
who  was  also  substituted  as  her  attorney  in  the  present  action — and 
began  with  his  aid  three  other  actions  in  this  court,  one  to  set  aside 
the  agreement  for  the  payment  of  $4,000  above  referred  to,  another 
for  $5,000  for  maintenance  since  the  marriage,  and  a  third  for  absolute 
divorce  upon  statutory  grounds.  In  the  last-mentioned  suit  the  plain- 
tiff moved  before  me  at  the  November  Special  Term,  Part  1,  for  tem- 
porary alimony  at  the  rate  of  $1,000  a  month  and  a  counsel  fee  of 
$2,500,  and  she  also  gave  notice  of  the  present  application  for  leave 
to  discontinue  this  action  for  annulment.  The  disposition  which  I 
shall  make  of  the  motion  for  leave  to  discontinue  will  make  it  unneces- 
sary for  me,  at  the  present  time,  to  consider  the  motion  for  alimony. 

Ought  the  plaintiff,  under  the  unusual  circumstances  disclosed  by  the 
records  before  me,  which  I  have  felt  it  my  duty  to  review,  be  allowed 
to  discontinue  this  action  for  annulment,  so  that  she  may  prosecute 
her  latest  suits,  and  especially  the  suit  for  absolute  divorce?  I  think 
not.  Noticing,  but  not  discussing,  the  inconsistency  of  her  position  in 
claiming  in  one  breath  that  her  marriage  should  be  annulled  on  ac- 
count of  the  impotence  of  her  husband,  and  in  the  next  asserting  that 
he  has  committed  acts  of  adultery  and  been  living  in  adulterous  inter- 
course with  another  woman,  it  seems  to  me  that  she  has  throughout 
all  these  various  litigations  been  trifling  with  the  court,  and  seeking  to 
use  its  process  and  powers  solely  with  a  view  to  her  own  financial  ad- 
vantage. 

In  ordinary  actions,  where  a  plaintiff  for  any  reason  desires  to  dis- 
continue his  suit,  he  is  entitled,  without  the  consent  of  the  defendant, 
to  do  so  upon  application  to  the  court,  and  either  upon  or  without  the 
payment  of  the  costs  of  suit,  as  may  be  directed;  and  this  is  true, 
both  in  actions  at  law  and  in  equity,  unless  in  exceptional  cases,  where 
substantial  rights  of  others  have  accrued  and  injustice  will  be  done  to 
them  by  permitting  the  discontinuance.  See  note  to  Beadleston  v.  Al- 
ley, 7  N.  Y.  Supp.  747.^    But  in  actions  of  a  matrimonial  nature  the 
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general  rule  is  modified.  As  was  said  by  Judge  Parker,  writing  for  the 
Court  of  Appeals  in  Winans  v.  Winans,  124  N.  Y.  140,  at  page  145, 
26N.  E.  293,atpage294: 

"In  divorce  cases  there  ar^  two  reasons  why  the  rule  which  guides  the 
court  in  detennlning  whether  to  allow  a  discontinuance  in  ordinary  actions 
cannot  be  strictly  applied:  (1)  The  rights  of  the  party  to  the  record  are  not 
alone  to  be  considered.  The  public  is  regarded  as  a  party,  and  must  be 
treated  as  such  by  the  court  (2)  Because  of  the  public  interest,  the  court 
has  been  invested  with  a  wider  discretion  in  the  control  of  the  course  of 
procedure  in  matrimonial  actions  than  in  others." 

This  decision  has  been  applied  in  several  cases.  See,  for  example, 
Stubbert  v.  Stubbert,  66  Misc.  Rep.  560,  123  N.  Y.  Supp.  1080;  Gress- 
man  v.  Gressman,  145  N.  Y.  Supp.  819. 

As  I  have  said,  the  plaintiff  has  seen  fit  to  submit  to  the  court  in 
the  present  action  her  claim  to  have  her  marriage  annulled  upon  the 
ground  of  the  defendant's  physical  incapacity,  and  this  case  is  still  sub 
judice.  A  decision  in  her  favor  herein  would  render  it  unnecessary  to 
proceed  further  in  the  action  for  divorce. 

I  direct,  therefore,  that  the  minutes  in  this  action  be  submitted  to 
me  within  ten  days  from  the  filing  of  this  opinion,  and  I  deny  the  mo- 
tion to  discontinue  this  action,  reserving  decision  upon  the  motion  for 
alimony  and  counsel  fee  in  the  divorce  action  until  after  I  shall  have 
reached  a  decision  and  made  findings  in  the  present  suit.  I  direct  that 
the  attorney  for  the  defendant  cause  the  minutes  to  be  submitted,  in 
case  the  plaintiff  shall  fail  to  furnish  them. 


HYLAND  V.  MONTGOMERY. 

(Supreme  Court,  Special  Term,  New  Yorlc  Ck>unt7.    December,  1914.) 

Pleading  (|  360*) — Answkb — iNroRUATiON  and  Beubf — Mattbbs  Within 
Pebsonal  Enowledqs. 

The  remedy  of  plaintifl  against  an  answer  containing  denials  and  al- 
legatlO]is  upon  information  and  belief,  concerning  matters  presumptively 
within  the  personal  knowledge  of  the  defendant,  is  not  by  motion  under 
Code  Civ.  Proc.  |  537,  to  strUe  the  answer  as  frivolous,  but  by  motion 
under  section  638  to  strike  It  as  a  sham,  under  which  motion  the  defend- 
ant would  have  an  opportunity  to  show  ttiat  be  acted  in  good  faith  in 
making  his  answer  on  information  and  belief. 

[Ed.  Note.— For  other  cases,  see  Pleading,  Cent  Dig.  gf  1129-1146; 
Dec.  Dig.  {  360.*] 

Action  by  William  J.  Hyland  against  William  R.  Montgomery.  On 
motion  for  an  order  overruling  the  answer  as  frivolous,  and  for  judg- 
ment thereon.    Denied. 

John  P.  Duff,  of  New  York  City,  for  the  motion. 
Edward  J.  Welch,  of  New  York  City,  opposed. 

GIEGERICH,  J.  The  action  is  upon  a  promissory  note  for  $5,000, 
secured  by  a  bond  and  mortgage  for  $10,000  as  collateral.  The  answer 
admits  the  allegations  of  the  complaint  as  to  the  making  and  delivery 
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of  the  note,  but  upon  information  and  belief  denies  the  allegation  of 
nonpayment  and  that  the  plaintiff  tendered  the  bond  and  mortgage  in 
question  and  demanded  payment  of  the  note  and  that  payment  was 
refused.  The  answer  also  alleges  upon  information  and  belief  the  pay- 
ment of  $500  by  the  defendant  and  the  assignment  by  him  of  all  his 
right,  title,  and  interest  in  and  to  the  bond  and  mortgage  to  the  plain- 
tiff in  full  settlement,  payment,  and  satisfaction  of  the  note,  and  that 
said  assignment  was  accepted  by  the  plaintiff  as  such.  The  plaintiff 
moves  for  an  order  overruling  the  answer  as  frivolous,  and  for  judg- 
ment. 

Undoubtedly  the  plaintiff  has  a  grievance.  The  defendant  ought  to 
know  positively  whether  or  not  he  has  paid  the  note,  and  whether  or 
not  the  bond  and  mortgage  has  been  tendered  to  him  and  payment  de- 
manded, all  of  which  allegations  he  has  denied  on  information  and 
belief.  So,  also,  he  ought  to  know  whether  or  not  he  has  made  an  as- 
signment of  the  bond  and  mortgage  to  the  plaintiff  in  full  settlement, 
and  the  other  matters  affirmatively  alleged  in  his  answer.  It  may  be, 
however,  as  pointed  out  in  Kirschbaum  v.  Eschmann,  205  N.  Y.  127, 
134,  98  N.  E.  328,  that  the  defendant  can  establish  his  good  faith  in 
employing  the  form  of  pleading  he  has,  as,  for  example,  by  showing 
that  the  acts  referred  to  were  performed  on  his  behalf  by  some  author- 
ized agent,  and  that  the  defendant  in  fact  has  not  personal  knowledge, 
and  so  is  within  his  rights  in  pleading  on  information  and  belief.  But, 
while  the  plaintiff  has  a  grievance,  it  would  seem  that  he  has  mistaken 
his  remedy.  He  moves  against  the  pleading  as  frivolous,  under  sec- 
tion 537  of  the  Code  of  Civil  Procedure,  and  asks  for  judgment,  instead 
of  moving  under  section  538,  and  asking  that  the  answer  be  stricken 
out  as  a  sham.  In  Harley  v.  Plant,  210  N.  Y.  405,  at  page  412,  104  N. 
E.  946,  at  page  948,  in  a  case  similar  to  this,  the  court  said : 

"A  motion  made  under  section  638  would  enable  the  party  moved  a^^aiust 
to  prove,  if  possible,  that  the  pleading  or  the  answer  or  defense,  presump- 
tively false,  was  in  fact  valid,  and  is  the  proper  method  of  testing  an  alleged 
defect  of  that  description." 


The  motion  is  denied,  with  $10  costs  to  abide  the  event 
on  notice. 


Settle  order 


GORMLEY  V.  SMITH  et  al.     (No.  6584.)  '      '  ^ 

(Supreme  Court,  Appellate  Division,  First  Department    December  18,  1914.) 

P1.EADING  (§  317*) — Bni  OF  Pabtioulabs. 

In  an  action  for  attorney's  fees  for  services  rendered  with  respect  to 
different  matters,  the  defendant  is  entitled  to  a  statement  sufficiently 
comprehensive  and  definite  to  enable  him  to  obtain  advice  and  offer  opin- 
ion evidence  with  respect  to  the  value  of  the  services ;  but  an  order  foi 
a  bill  of  particulars,  which  required  plaintiff  to  furnish  a  statement  of 
the  services  claimed  to  have  been  rendered,  should  not  require  plalutiS 
to  specify  the  particular  days  on  which  they  were  rendered  and  the  time 
occupied  each  day — it  being  sufficient  to  state  separately  the  value  of  the 
sen'ices  claimed  to  have  been  rendered  with  regard  to  each  matter. 

[Ed.  Note. — For  other  cases,  see  Pleading,  Cent  Dig.  g§  854-962;  De& 
Dig,  i  317.*] 

*FoT  other  caaee  see  same  topic  &  i  ndmbeb  In  Dee.  ft  Am.  Diss.  1907  to  date,  ft  Rep'r  Indexes 
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Appeal  from  Special  Term,  New  York  County. 

Action  by  Clarence  W.  Gormley  against  John  Thomas  Smith  and 
another.  From  an  order  requiring  him  to  furnish  a  bill  of  particulars, 
plaintiff  appeals.    Order  modified  and  affirmed. 

Argued  before  CLARKE,  McLAUGHLIN,  LAUGHLIN,  SCOTT, 
and  HOTCHKISS,  JJ. 

Wilbert  Ward,  of  New  York  City  (Rutherford  B.  Meyer,  of  New 
York  -City,  on  the  brief),  for  appellant. 

Frank  A.  Gajmor,  of  New  York  City,  for  respondent  Smith. 

LAUGHLIN,  J.  The  plaintiff  and  defendants  are  attorneys  and 
counselors  at  law,  and  the  action  is  to  recover  on  a  quantum  meruit  for 
professional  services  alleged  to  have  been  rendered  by  plaintiff  to  de- 
fendants at  their  special  instance  and  request  between  the  1st  day  of 
Januai-y,  1913,  and  the  26th  day  of  November  of  the  same  year.  The 
answers  put  in  issue  all  the  material  allegations  of  the  complaint,  with 
the  exception  of  the  averment  that  the  parties  are  attorneys. 

The  order,  made  on  application  of  defendant  Smith,  requires  that  a 
bill  of  particulars  be  served  with  respect  to  eight  matters,  specified  in 
eight  paragraphs,  designated  (a)  to  (g),  inclusive.  Under  the  well-set- 
tled practice,  the  first  six  provisions  were  clearly  authorized.  The  sev- 
enth, designated  paragraph  (f),  requires  a  statement  of  the  days  on 
which  the  services  were  rendered  and  the  specification  of  the  "exact 
nature  of  the  services  rendered  on  each  day"  and  the  time  devoted  there- 
to; and  the  eighth,  designated  paragraph  (g),  requires  a  statement  of 
"the  value  of  each  item  of  service"  for  which  a  recovery  is  sought.  The 
preceding  paragraphs  of  the  order  require  an  itemized  statement  of 
the  services  rendered.  That  should  suffice  on  that  particular  point,  for 
it  necessarily  requires  a  definite  statement  with  respect  to  the  services, 
which  embraces  the  nature  and  extent  thereof. 

There  is  no  occasion  for  requiring  the  plaintiff  to  specify  the  par- 
ticular  days  on  which  the  services  were  rendered,  or  the  time  occupied 
each  day.-  The  other  requirements,  that  the  defendant  be  furnished 
with  a  statement  of  the  services  claimed  to  have  been  rendered,  if 
complied  with,  will  give  all  the  information  essential  to  enable  the  de- 
fendant to  defend  the  action,  and  if  those  requirements  be  not  fully 
complied  with  the  defendant  has  a  remedy  by  further  motion.  The 
well-settled  practice  requires  that  such  a  statement  be  sufficiently  com- 
prehensive and  definite  to  enable  an  adverse  party  to  obtain  advice  and 
to  offer  opinion  evidence  thereon  with  respect  to  the  value  of  the  serv- 
ices. In  such  a  case,  the  value  of  each  item  of  service  need  not  be 
stated.  The  rule  is  that  the  party  should  state  separately  the  value  of 
the  services  claimed  to  have  been  rendered  with  reference  to  each  sep- 
arate action  or  matter  in  its  entirety.  Pace  v.  Amend  et  al.,  149  N.  Y. 
Supp.  738  (decision  rendered  November  6,  1914,  App.  Div.,  1st  Dept.) ; 
Aub  v.  Hoffmann,  120  App.  Div.  50,  104  N.  Y.  Supp.  913. 

The  order  should  therefore  be  modified,  by  striking  out  paragraphs 
(f)  and  (g),  and  inserting  in  place  thereof  the  following:  "(f)  Separate- 
ly the  value  of  the  services  with  respect  to  each  separate  matter" — 
and,  as  modified,  affirmed,  without  costs. 

All  concur. 
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RIVIERA  REALTY  CO.  v.  ILLINOIS  SURETY  CO.     (No.  6473.) 
(Supreme  Court,  Appellate  Division,  First  Department    December  18,  1914.) 

1.  Principal  and  Surety  (|  82*)  —  Indbmnitt  Insukance  —  BviLOima  Con- 

TBACTB — Risk — Strikes. 

Under  a  surety  bond  for  a  contractor's  performance  of  work  on  a  build- 
ing, excepting  loss  resulting  from  strikes  not  caused  by  the  acts  of  the 
contractor,  requiring  the  contractor  to  use  only  union  labor  to  avoid 
strikes,  and  providing  that,  should  he  be  delayed  by  the  action  of  work- 
men not  resulting  from  his  default  or  collusion,  the  time  fixed  for  com- 
pletion should  be  extended  for  a  time  equal  to  that  so  lost,  the  e.^emp- 
tion  from  liability  for  loss  occasioned  by  strikes  meant  such  strikes  as 
were  specified  in  the  contract,  and  the  surety  was  not  relieved  from  lia- 
bility arising  from  any  strike,  whether  caused  by  the  default  or  collu- 
sion of  the  contractor  or  not. 

[Ed.  Note. — ^For  other  cases,  see  Principal  and  Surety,  Cent  Dig.  8  127 ; 
Dec.  Dig.  i  82.*] 

2.  Principai.  and  Surety  (|  ISO*) — Actiow  on  Indemnity  Bond — ^Evidence- 

Wages. 

In  an  action  on  such  bond,  evidence  for  defendant  that  the  contractor 
in  fact  paid  full  union  wages,  and  that  a  strike  resulted  from  no  fault 
on  hLs  part,  but  from  his  refusal  to  submit  to  unlawful  demands  on  the 
part  of  representatives  of  certain  labor  unions,  was  competent 

[Ed.  Note. — For  other  cases,  see  Principal  and  Surety,  Cent  Dig.  {{ 
436-438;    Dec.  Dig.  ;  160.*] 

DowUng,  J.,  dissenting,  and  Hotcfaklss,  J.,  dissenting  In  part 

Appeal  from  Trial  Term,  New  York  Coupty. 

Action  by  the  Riviera  Realty  Company  against  the  Illinois  Surety 
Company.  From  a  judgment  entered  upon  a  verdict  in  favor  of  plain- 
tiff, and  from  an  order  denying  a  motion  for  a  new  trial,  defendant 
appeals.    Judgment  and  order  reversed,  and  new  trial  ordered. 

Argued  before  INGRAHAM,  P.  J.,  and  CLARKE*  SCOTT,  DOW- 
UNG, and  HOTCHKISS,  JJ. 

L.  Laflin  Kellogg,  of  New  York  City,  for  appellant 
Edgar  M.  Cullen,  of  Brooklyn,  for  respondent. 

•  SCOTT,  J.  This  is  an  action  upon  a  bond  given  by  defendant  as 
surety  for  the  performance  by  one  John  Barba  of  a  contract  to  do  the 
carpenter  work  necessary  for  the  erection  of  an  apartment  house.  The 
recovery  sought  is  for  the  expense  incurred  by  plaintiff  in  the  comple- 
tion of  work  under  said  contract  after  default  by  the  contractor,  and 
for  damages  for  the  contractor's  delay.  Several  grounds  are  assigned 
by  defendant  why  the  judgment  should  not  stand,  only  one  of  which 
requires  extended  consideration. 

[1]  It  is  urged  that  the  plaintiff  did  not  follow  strictly  the  letter 
of  the  contract  in  giving  the  requisite  notice  to  the  contractor  and  in 
procuring  a  certificate  of  delay  from  the  architect.  We  are  of  opinion 
that  there  is  no  merit  in  this  contention,  but,  on  the  contrary  that  the 
plaintiff  proceeded  within  the  terms  and  intention  of  the  contract.  The 
objection  which  does  require  consideration  relates  to  the  defense  that 
the  contractor's  default  and  the  consequent  delay  were  due  to  a  strike 

*For  other  cases  see  same  topic  &  i  ndmbeb  In  Dec.  &  Am.  Digs.  1807  to  date,  &  Rep'r  Indexes 
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by  the  laborers  employed  by  him.  The  contract  contained  a  clause  by 
which  the  contractor  agreed  "to  use  labor  only  of  a  recognized  labor 
union,  having  affiliations  with  labor  unions  and  other  building  trades, 
in  order  to  avoid  strikes  and  disagreements  during  the  performance  of 
this  contract."    It  was  further  provided  that : 

"SboQld  tbe  contractor  be  delayed  In  the  prosecution  or  completion  of  the 
work  by  *  *  •  combined  action  of  workmen  In  no  wise  resulting  from 
default  or  collusion  on  the  part  of  the  contractor,  then  tbe  time  herein  fixed 
for  the  completion  of  the  work  shall  be  extended  for  a  period  equivalent  to 
the  time  lost  by  reason  of  any  or  all  of  the  causes  aforesaid.    *•    *    *  " 

The  contractor  did  employ  union  labor,  as  he  had  agreed  to  do ;  but 
notwithstanding  a  strike  occurred  among  his  workmen,  which,  as  he 
claims,  was  the  cause  of  the  delay  which  led  plaintiff  to  take  over  the 
work.  The  defendant  by  a  separate  defense  falls  back  upon  the  clauses 
of  the  contract  above  quoted,  and  alleges  that  by  reason  of  combined 
action  of  workmen,  in  no  wise  caused  by  or  resulting  from  default 
or  collusion  on  the  part  of  the  contractor,  he  was  unable  to  obtain 
or  supply  and  use  labor  of  any  recognized  labor  union  having  affilia- 
tions with  other  labor  unions  and  other  building  trades,  and  that  in  con- 
sequence thereof  he  was  delayed  in  the  prosecution  and  completion  of 
the  work. 

The  plaintiff  offered  evidence  tending  to  show,  and  which  the  jury 
evidently  believed  did  show,  that  the  strike  was  in  reality  caused  by  the 
acts  of  the  contractor,  in  that,  while  professing  to  pay  union  wages, 
and  in  form  doing  so,  he  would  subsequently  by  some  subterfuge  take 
back  part  of  the  wages,  thus  in  effect  paying  less  than  the  union  scale 
of  wages,  and  that  it  was  in  consequence  of  these  practices  that  the 
strike  was  ordered. 

The  defendant,  although  alleging  in  its  answer  that  its  bond  was 
made  by  it,  and  accepted  by  plaintiff  subject  to  the  strike  conditions 
contained  in  the  contract,  now  asserts  that  its  liability  is  more  re- 
stricted than  that  of  its  principal,  and  that  it  is  reUeved  from  liabil- 
ity arising  from  any  strike,  whether  caused  by  the  default  or  collusion 
of  the  contractor  or  not.  It  bases  this  contention  upon  a  clause  in  its 
bond  reading  as  follows : 

"(7)  That  this  bond  shall  not  cover  loss  resulting  from  acts  of  God,  war, 
riots,  fire,  the  elements,  or  labor  difficulties  called  strikes,  nor  reconstruction 
or  repair  made  necessary  by  reason  of  any  of  such  causes." 

In  our  opinion  this  contention  is  untenable.  Not  only  is  the  bond 
given  as  security  for  the  performance  of  the  contract  by  the  contractor, 
but  the  contract  is  expressly  read  into  and  made  a  part  of  the  bond  it- 
self Ity  precise  words.  When  the  bond,  therefore,  exempts  defendant 
from  liability  for  loss  occasioned  by  strikes,  it  means  such  strikes  as  are 
specified  in  the  contract  as  those  for  the  consequences  of  which  the  con- 
tractor is  not  to  be  held  liable. 

[2]  We  are,  however,  of  the  opinion  that  the  judgment  must  be  re- 
versed for  errors  in  the  exclusion  of  evidence.  The  defendant  offered 
proof  to  show  that  the  contractor  in  fact  paid  full  union  wages,  and 
that  the  strike  resulted  from  no  fault  on  his  part,  but  from  his  refusal 
to  submit  to  unlawful  demands  and  exactions  on  the  part  of  represent- 
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atives  of  certain  labor  unions.    This  evidence  was  clearly  competent, 
and  the  defendant  was  entitled  to  have  it  placed  before  the  jury. 

The  judgment  and  order  appealed  from  must  therefore  be  reversed, 
and  a  new  trial  granted,  with  costs  to  appellant  to  abide  the  event. 

INGRAHAM,  P.  J.,  and  CLARKE,  J.,  concur. 

HOTCHKISS,  J.  I  concur  for  reversal,  because  of  the  error  of  the 
trial  court  in  excluding  the  evidence  offered  by  defendant  and  tending 
to  show  that  the  contractor  paid  full  union  wages  and  that  the  strike 
was  due  to  the  unlawful  demand  of  the  dfelegate. 

I  dissent  from  so  much  of  the  opinion  as  holds  that  the  strike  provi- 
sion of  the  bond  does  not  defeat  the  plaintiff's  right  to  recover. 

DOWLING,  J.  I  dissent  from  the  reversal  of  this  judgment,  and 
am  in  favor  of  its  affirmance,  believing  that  the  refusal  to  receive  the 
proof  offered  did  not  constitute  reversible  error,  as  the  sole  offer  of 
testimony  made  was  to  show  that  the  contractor  had  actually  paid 
marked  money  to  a  walking  delegate,  which  was  extorted  from  him  by 
threats. 


KEMP  et  al.  v.  MACBEADT  et  al.    (Mo.  6121.) 
(Supreme  Court,  Appellate  Division,  First  Department.    December  18,  1914.) 

1.  Tbvsts  (§  217*) — Income  fbou  Funds — Akqbtizaiion  BVwd. 

In  the  absence  of  a  clear  direction  in  the  will  to  the  contrary,  trustees 
who  invest  the  funds  in  securities  purchased  at  a  premium  must  set  aside 
a  portion  of  the  income  sufficient  to  maintain  the  principal  Intact  from 
loss  by  the  payment  of  the  premium ;  but  If  the  securities  were  received 
from  the  estate,  or  were  apedflcally  bequeathed,  the  whc^e  Intere^  should 
be  treated  as  Income. 

[Ed.  Note.— For  other  cases,  see  Trusts,  Cent  Dl£.  (§  301-304,.  806-309 ; 
Dec.  Dig.  i  217.*] 

2.  Wills  (I  684*)— Income  fbom  Funds— Amobuzaxion  Fund — Dibjsctiors 

OV    TEaTATOB. 

Where  a  testator  directs  his  executors  to  set  apart  enough  of  his  es- 
tate to  produce  a  certain  minimum  Income  for  the  beneficiary,  and  from 
the  net  income  to  pay  to  the  beneficiary  the  amount  specified,  the  dom- 
inant intention  of  the  testator  was  that  the  beneficiary  should  receive 
the  specified  Income,  and  where  the  funds  were  invested  in  securities  pur- 
chased at  a  premium,  which  produced  only  the  minimum  Income,  the  trus- 
tees were  not  required  to  set  aside  a  part  of  the  Income  as  an  amortisa- 
tion fund. 

[Ed.  Mote.— For  other  cases,  see  Wills,  Cent  Dig.  U  1614-1628;  Dec. 
Dig.  i  684.»] 

8.  Trusts  (i  217*) — Accounts — Incomes  fbom  Funds. 

WhUe  every  man  is  presumed  to  know  the  law,  it  would  be  Inequitable 
to  charge  trustees  with  the  amount  which  they  should  have  deducted  from 
the  Income  of  the  trust  fund  for  the  creation  of  an  amortization  fund,  be- 
fore the  decision  of  the  Court  of  Appeals  establishing  the  rule  for  the 
creation  of  such  fund. 

[Ed.  Note.— For  other  cases,  see  Trusts,  Cent  Dig.  §S  301-304,  306-300 ; 
Dec.  Dig.  §  217.*] 

McLaughlin,  J.,  dissenting. 
■For  other  casts  so*  sama  topic  &  {  mombbb  In  Dec.  ft  Am.  Diss.  1S07  to  date,  &  Rap'r  Indexes  - 
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Appeal  from  Judgment  on  Report  of  Referee. 

Action  by  Edward  Kemp,  as  trustee,  and  others,  against  Louisa  M, 
K.  Macready  and  others.  From  a  judgment  entered  upon  report  of  the 
referee  surcharging  the  trustee,  they  appeal.    Modified  and  affirmed. 

Argued  before  INGRAHAM,  P.  J.,  and  McLAUGHLIN.  LAUGH- 
LIN,  CLARKE,  and  SCOTT,  JJ. 

R.  Floyd  Clarke,  of  New  York  City,  for  appellants. 

Enos  Throop  Geer,  of  New  York  City,  for  respondent  Margaret 
Kemp.  ' 

Satterlee,  Canfield  &  Stone,  of  New  York  City,  for  respondent  Wil- 
liam C.  B.  Kemp. 

Henry  M.  Stevenson,  of  New  York  City,  guardian  ad  litem  of  in- 
fant defendants. 

SCOTT,  J,  I  agree  generally  with  the  construction  givai  by  the 
learned  referee  to  the  will  of  William  Kemp,  deceased,  although  not 
without  sharing  in  the  misgivings  he  ef  identiy  entertained  as  to  the 
validity  of  the  seventh  article.  I  am  not,  however,  able  to  concur  in 
the  affirmance  of  the  judgment  appealed  from,  in  so  far  as  it  sur- 
charges the  accounts  of  the  plaintiffs  and  imposes  a  personal  liability' 
upon  them  for  a  large  siun  of  money,  which,  as  it  is  found,  they  should 
have,  but  did  not,  retain  out  of  income  in  order  to  create  an  amortiza- 
tion fund  to  meet  the  depreciation  in  capital  value  of  certain  securities 
purchased  by  former  trustees  at  a  price  above  par  and  turned  over  to 
these  plaintiffs  by  order  of  the  Surrogate's  Court  after  an  acouiUing 
by  said  former  trustees.  The  original  investment  in  such  securities  was 
authorized  by  the  will,  which  gave  broad  powers  in  this  regard  to  the 
trustees,  and  such  investment  is  not  now  claimed  to  have  been  improvi- 
dent, as,  indeed,  it  could  not  well  be,  after  the  approval  thereof  by  the 
Surrogate's  Court. 

The  will  made  a  somewhat  unusual  provision  for  the  payment  of 
income  to  the  testator's  widow  and  children.  He  created,  as  the  will 
has  been  construed,  several  trusts  for  the  benefit  of  each,  and  provided 
in  terms  the  minimum  income  that  was  to  be  paid  to  each ;  the  amount 
of  the  trust  being  originally  measured  in  each  case  by  the  amount  nec- 
essary to  provide  the  minimum  income  to  be  paid  over.  It  was  not  un- 
til January  2,  1909,  more  than  a  year  after  the  commencement  of  this 
action,  that  the  trusts  thus  created  were  able  to  provide  even  the  min- 
imum incomes  designated  by  the  testator  as  those  to  be  paid  to  his 
widow  and  children,  and  up  to  that  time  the  trustees  retained  no  part 
of  the  income  to  create  an  amortization  fund.  They  did,  however, 
from  and  after  January  1,  1909,  commence  to  set  aside  such  an  amor- 
tization fund. 

[  1  ]  The  question  as  to  when  and  under  what  circumstances  trustees 
should  set  apart  income  to  make  good  the  shrinkage  in  capital  value  of 
Securities  purchased  at  a  premium  above  par  has  been  much  discussed 
in  this  state,  and  cannot  be  said  to  have  been  put  at  rest  until  the  decision 
.  of  the  Court  of  Appeals  in  Matter  of  Stevens,  187  N.  Y.  471,  80  N.  E. 
358, 12  L.  R.  A.  (N.  S.)  814,  10  Ann.  Cas.  511,  which  was  handed  down 
in  February,  1907.  Prior  to  that  time  it  had  been  held,  in  Matter  of 
Hoyt,  160  N.  Y.  607,  55  N.  E.  282,  48  L.  R.  A.  126,  that  the  question 
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as  to  how  the  loss,  occasioned  by  the  payment  of  premiums  on  invest- 
ing the  principal  of  a  testamentary  trust  fund,  should  be  borne  as  be- 
tween the  life  tenant  and  remainderman  was  to  be  determined  by  as- 
certaining, when  that  could  be  done,  the  intention  of  the  testator  as 
expressed  in  the  will  creating  the  trust,  in  view  of  the  relation  of  the 
parties  and  surrounding  circumstances.  As  was  justly  remarked  by 
Chief  Judge  Cullen  in  Matter  of  Stevens,  supra,  no  trustee  could  know 
how  to  safely  act  under  such  a  rule. 

The  rule  was  finally  settled  by  the  Stevens  Case,  followed  by  Rob- 
ertson V.  De  Brulatour,  188  N.  Y.  301,  80  N.  E.  938,  that  in  the  ab- 
sence of  a  clear  direction  in  the  will  to  the  contrary,  where  investments 
are  made  by  the  trustees,  the  principal  must  be  maintained  intact  from 
loss  by  the  payment  of  premiums  on  securities  having  only  a  definite 
term  to  run,  while  if  the  bonds  are  received  from  the  estate  of  the  tes- 
tator, or  had  been  specifically  bequeathed,  the  whole  interest  should  be 
treated  as  income. 

[2]  Both  of  the  cases  last  cited,  however,  concede  that  the  rule  re- 
quiring the  creation  of  an  anfortization  fund  with  respect  to  securities 
purchased  by  the  trustees  will  be  applicaWe  only  where,  as  is  said  in 
the  Stevens  Case,  there  is  "no  clear  direction  in  the  will  to  the  contra- 
ry," or,  as  is  said  in  the  Robertson  Case,  "when  the  will  affords  no  aid 
upon  the  subject  of  the  testator's  intention."  The  learned  referee  has 
applied  the  rule  in  its  full  rigor  in  the  present  case,  finding  nothing 
in  the  will  to  indicate  a  different  intention  on  the  part  of  the  testator. 
I  think,  on  the  contrary,  that  such  a  different  intention  is  very  clearly 
expressed.  The  direction  to  the  executors  and  trustees  in  each  case 
runs  as  follows : 

"I  direct  my  executrix  and  executors  hereinafter  named  to  set  apart  out  of 
my  estate  such  sum  as  will  be  sufficient  to  produce  an  annuity  or  annual  sum 
[of  a  specified  amount]  over  and  above  all  taxes  and  charges  connected  there- 
with, •  •  *  and  to  collect  and  receive  the  Income  thereof,  and  out  of  the 
net  income  thence  arising  to  pay  over  or  apply  to  the  use  of"  ' 

— the  beneficiary  named  a  definite  sum  which  varies  in  amount  in  dif- 
ferent cases.  It  is  plain  that;  the  predominant  purpose  of  the  testator, 
so  far  as  concerned  these  several  trusts,  was  that  each  beneficiary 
should  receive  at  least  the  annual  income  specified  in  each  case,  and 
the  amount  to  be  set  apart  as  a  trust  fund  was  measured  by  its  ability 
to  produce  such  income.  It  seems  to  me  that  it  is  quite  clear  that  it 
could  not  have  been  within  the  intention  of  the  testator  that  tlie  several 
sums  thus  provided  to  be  paid  should  be  reduced,  except  by  unavoid- 
able taxes,  charges,  and  expenses,  below  the  minimum  fixed  'by  hira 
for  the  benefit  of  the  remaindermen,  who,  to  some  extent,  at  least,  will 
profit  doubly,  if  the  judgment  herein  be  affirmed,  in  having  been  paid 
more  income  than  they  should  have  received,  and  then  having  the 
amount  so  paid  returned  to  the  estate  by  the  trustees  individually. 

[3)  Furthermore,  as  it  seems  to  me,  the  surcharge  of  the  trustees' 
accoimting  is  very  inequitable.  It  is  a  legal  maxim  that  every  man  is 
presumed  to  know  the  law ;  but  it  frequently  expresses  a  legal  fiction, 
and  it  certainly  implies  unusual  acumen  on  the  part  of  these  trustees, 
to  charge  them  with  knowledge,  before  the  decision  of  the  Court  of 
Appeals  in  the  Stevens  Case,  that  the  law  required  them,  under  such 
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a  will  as  the^  were  engaged  in  administering,  to  cut  down  the  annual 
income  specifically  provided  for  by  setting  up  an  amortization  fund. 
In  my  opinion,  the  judgment  appealed  from  should  be  modified  in  the 
respect  indicated,  and,  as  modified,  affirmed,  with  costs  to  the  appellants 
payable  out  of  the  estate. 

INGRAHAM,  P.  J.,  and  LAUGHLIN  and  CLARKE,  JJ.,  concur. 
McLaughlin,  J.,  votes  to  affirm,  for  reasons  stated  by  referee. 


TRAVIS  V.  KNOX  TERPEZONE  CO.  et  al.    (No.  6551.) 
(Supreme  Conrt,  Appellate  DlvlsiOD,  First  Department    December  18,  1914.) 

1.  COBPORATIONB    (S    133*) — COBPOBATE    STOCK TRANSFER    OF    SHARES REME- 

DIE8. 

A  salt  In  equity  will  lie  to  compel  tbe  transfer  upon  tbe  books  of  tbe 
company  of  stock  In  a  corporation  to  the  true  owner. 

[Kd.  Note.— For  other  cases,  see  Corporations,  Cent  Dig.  g§  513-520;% 
Dec.  Dig.  i  133.*] 

2.  CoBPosATioNS  (§  665*) — Corporate  Stock — Tbansfeb  of  Shakes — Actions 

— Jurisdiction. 

The  Supreme  Court,  having  acquired  Jurisdiction  over  a  foreign  cor- 
poration and  its  officers  by  personal  service  within  the  state,  has  Juris- 
diction  to  compel  tbe  transfer  on  the  books  of  the  corporation  of  stock 
bought  by  the  plaintiJS,  who  was  a  resident  of  the  state. 

[Ed.  Note. — ^For  other  cases,  see  Corporations,  Cent  Dig.  §§  2571,  2573, 
2595-2600;    Dec  Dig.  i  665.*] 

3.  Corporations  (|  667%*) — Corporate  Stock— Transfer  of  Shares — Ac- 

tions— ^Parties. 

In  an  action  against  a  foreign  corporation  to  compel  the  transfer  of 
stock  upon  its  books,  the  officers  of  the  company,  who  are  authorized, 
and  whose  duty  It  Is,  to  make  the  transfer,  are  properly  Joined  as  de- 
fendants. 

[Ed.  Note. — For  other  cases,  see  Corporations,  Cent.  Dig.  §  2640;  Dec. 
Dig.  §  667%.»] 

4.  Corporations  (8  133*) — Corporate  Stock — Transfer  of  Shares — Reme- 

dies— Incidental  Relief. 

In  a  suit  to  compel  the  transfer  of  corporate  stock  upon  the  hooks  of 
a  corporation,  damages  sustained  by  the  failure  to  make  such  transfer 
are  Incidental  to  the  equitable  relief,  and  may  be  properly  claimed  in  tlie 
same  action. 

[Ed.  Note.— For  other  cases,  see  Corporations,  Cent  Dig.  g$  513-520; 
Dec.  Dig.  f  133.»] 

McLaughlin  and  Scott,  JJ.,  dissenting. 

Appeal  from  Special  Term,  New  York  County. 

Action  by  Frank  H.  Travis  against  the  Knox  Terpezone  Company 
and  others.  From  an  order  overruling  demurrer  to  the  amended  com- 
plaint, the  defendants  appeal.    Affirmed,  with  leave  to  amend. 

Argued  before  CLARKE,  McLAtfGHLIN,  LAUGHLIN,  SCOTT, 
and  DOWLING,  JJ. 

Lewis  Hopkins  Rogers,  of  New  York  City,  for  appellants. 
Robert  Sharp  Fletcher,  of  New  York  City,  for  respondent. 
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LAUGHLIN,  J.  The  plaintiff  alleges,  among  other  things,  that  the 
defendant  is  a  foreign  corporation  organized  under  the  laws  of  the 
state  of  New  Jersey,  and  that  it  has  an  office  for  the  regular  trans- 
action of  business  in  the  city  of  New  York;  that  plaintiff  is  a  resident 
of  the  city  and  state  of  New  York,  and  that  the  individual  defendants 
Rogers  and  Skinner  have  offices  for  the  regular  transaction  of  busi- 
ness in  the  city  of  New  York,  and  are  respectively  the  president  and 
treasurer  of  the  company;  that  the  defendant  Schelling  is  the  vice 
president  and  duly  registered  transfer  agent  of  the  defendant  corpora- 
tion for  the  state  of  New  Jersey;  that  on  the  18th  day  of  February, 
1914,  the  plaintiff  was  the  owner  of  57,500  shares  of  the  capital  stock 
of  the  defendant  corporation,  represented  by  six  certificates,  which 
had  been  duly  assigned  by  him,  with  power  of  attorney  to  transfer  the 
same  duly  attached  thereto,  as  required  by  the  laws  of  New  Jersey 
and  the  by-laws  of  the  corporation,  and  on  that  day  through  his  agent 
delivered  the  same  to  the  defendant  Schelling  in  the  city  of  New  Ifork, 
with  a  request  that  they  be  transferred  to  the  name  of  the  plaintiff 
•on  the  books  of  the  corporation ;  that  Schelling  thereupon  signed  and 
delivered  to  the  plaintiff's  agent  a  receipt  for  the  certificates  of  stock, 
reciting  that  he  had  received  them  for  the  purpose  of  transferring  them 
as  requested;  that  on  the  31st  day  of  March,  1914,  the  defendant  cor- 
poration notified  the  plaintiff  that  it  refused  to  transfer  the  stock,  and 
assigned  as  a  ground  for  such  refusal  that  it  claimed  some  right,  ti- 
tle, or  interest  "in  or  against  the  said  stock" ;  that  the  defendant  still 
retains  the  stock  and  refuses  to  transfer  it ;  that  the  defendant  Schell- 
ing is  the  vice  president,  and  he  and  Rogers  and  Skinner  are  the  only 
persons  authorized  by  the  by-laws  of  the  corporation  to  sign  and  is- 
sue certificates  of  stock,  and  that  Schelling  has  the  custody  and  control 
of  the  stock  transfer  books,  stock  ledger,  and  stock  certificate  book  of 
the  corporation,  and  that  said  three  individual  defendants  constitute  a 
majority  of  the  board  of  directors  of  the  corporation,  and  they,  to- 
gether with  membe'rs  of  their  families,  own  113,000  shares  of  the  total 
248,000  shares  of  the  capital  stock ;  and  that  this  action  was  commenc- 
ed on  the  1st  day  of  June,  1914,  by  the  service  of  the  summons  and 
complaint  on  the  defendant  corporation  and  the  individual  defendants 
Rogers  and  Skinner. 

The  plaintiff  demands  judgment,  among  other  things,  that  the  de- 
fendant corporation,  by  its  president  and  treasurer,  or  proper  officers, 
be  directed  to  transfer  the  said  shares  of  stock  to  the  name  of  the  plain- 
tiff on  its  books,  in  the  manner  required  by  the  laws  of  the  state  of 
New  Jersey,  and  to  deliver  to  him  new  certificates  of  stock  therefor 
in  due  and  proper  form.  There  are  other  allegations  with  respect  to 
acts  of  the  corporation  in  derogation  of  the  rights  of  the  plaintiff  as  a 
stockholder  and  concerning  the  election  of  officers,  and  there  are  other 
prayers  for  relief  with  respect  thereto  which  we  do  not  deem  it  neces- 
sary to  consider. 

The  grounds  of  the  demurrer  are:  (1)  That  the  complaint  fails  to 
state  facts  sufficient  to  constitute  a  cause  of  action ;  (2)  that  the  court 
has  not  jurisdiction  of  the  subject  of  the  action ;  (3)  that  there  is  a 
defect  of  parties  defendants,  in  that  the  corporation  only  is  respon- 
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sible,  the  defendants  Rogers  and  Skinner,  "if  acting  at  all,  acting  only 
as  officers  of  said  corporation";  and  (4)  that  two  causes  of  action 
have  been  improperly  united,  in  that  the  corporation  is  sued  for  specific 
performance,  and  another  cause  of  action  is  for  tort  against  the  de- 
fendants Rogers  and.  Skinner  for  the  detention  of  the  stock,  or  for  de- 
frauding the  plaintiff  with  respect  to  the  stock. 

[  1  ]  TherQ  is  no  merit  in  the  contention  that  the  complaint  fails  to 
state  facts  sufficient  to  constitute  a  cause  of  action,  for  it  is  well  settled 
that  a  suit  in  equity  will  lie  to  compel  the  transfer  upon  the  books  of 
the  company  of  stock  to  the  true  owner.  Cushman  v.  Thayer  Mfg.  Co.; 
76  N.  Y.  365,  32  Am.  Rep.  315 ;  Bedford  v.  American  Al.  Co.,  51  App. 
Div.  537,  64  N.  Y.  Supp.  856. 

[2]  The  contention  that  the  court  is  without  jurisdiction  of  the  sub- 
ject of  the  action  is  based  on  the  claim  that  all  the  relief  demanded, 
for  which  a  foundation  is  laid  by  the  allegations  of  fact,  relates  to  the 
uitemal  affairs  of  a  foreign  corporation,  over  which  the  courts  of  an- 
other state  either  have  not  jurisdiction  or  do  not  exercise  j.urisdic- 
tion.  This  is  merely  an  action  to  enforce  the  contract  rights  of  the 
plaintiff,  and  I  am  of  opinion  that  upon  principle  and  authority  the  Su- 
preme Court  of  this  state,  acquiring  jurisdiction  over  a  foreign  cor- 
poration and  its  officers  by  service  of  process  within  this  state,  has  ju- 
risdiction in  a  suit  by  a  resident  of  this  state  to  compel  the  transfer  en 
the  books  of  the  company  of  capital  stock  owned  by  him  into  his  name, 
and  the  issue  of  stock  to  him  therefor.  Babcock  v.  Schuylkill  &  L. 
R.  R.  Co.  (Gen.  Term,  First  Dept.)  56  Hun,  649,  9  N.  Y.  Supp.  845 ; 
Westminster  Bank  v.  Electrical  Works,  73  N.  H.  465,  62  Atl.  971,  3  L. 
R.  A.  (N.  S.)  551,  111  Am.  St.  Rep.  637.  See,  also,  Prouty  v.  Mich. 
S.  &  N.  I.  R.  R.,  1  Hun,  655;  Ernst  v.  Rutherford  Gas  Co.,  38  App. 
Div.  388,  56  N.  Y.  Supp.  403 ;  Miller  v.  Quincy,  179  N.  Y.  301,  72 
N.  E.  116;  Jacobs  v.  Mexican  Sugar  Refining  Co.,  104  App.  Div.  242, 
93  N.  Y.  Supp.  776;  Hallenborg  v.  Greene,  66  App.  Div,  590,  73  N.  Y. 
Supp.  403. 

[3]  The  individual  defendants,  being  within  the  jurisdiction  of  the 
state  and  representing  the  corporation  therein,  are  properly  joined  as 
defendants,  for  the  reason  that  they  are  the  officers  who  are  authorized 
to  make  the  transfer  and  to  issue  the  stock,  and  whose  duty  it  is  to  do 
so,  and  jurisdiction  over  them  personally  may  be  required  to  enforce 
the  iud^ent. 

[4]  I  think  there  is  no  merit  in  the  contention  that  causes  of  ac- 
tion have  been  improperly  united,  for  the  allegations  with  respect  to 
damages  sustained  by  the  plaintiff,  owing  to  the  failure  of  the  defend- 
ant corporation  and  its  officers  to  transfer  tiie  stock,  are  incidental  to 
the  equitable  relief  demanded,  and  the  damages  are  demanded  against 
all  defendants. 

It  follows,  therefore,  that  the  order  should  tfe  affirmed,  with  $10 
costs  and  disbursements,  with  leave  to  the  demurring  defendants  to 
withdraw  demurrer  and  to  answer,  on  payment  within  20  days  of  costs 
in  this  court  and  in  the  court  below. 

CLARKE  and  DOWLING,  JJ.,  concur.  McLAUGHUN  and 
SCOTT,  JJ.,  dissent. 
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ELISHBWITZ  V.  LIPSHITZ. 
(Snpreme  Court,  Appellate  Term,  First  Department    December  24,  1914.) 

OOUBTS   (§   189*) — MUNICIFAI.   COUBTS — APPLICATION  FOB  DiBKCTED   VBBDICT — 
WiTHDBAWAL. 

Though  in  the  Municipal  Court  both  sides  moved  for  a  directed  ver- 
dict, either  party  might  withdraw  his  motion  and  resume  his  right  to 
have  the  Issues  of  fact  submitted  to  the  Jury. 

[Ed.  Note.— For  other  cases,  see  Courts,  Cent.  Dig.  ||  409,  412,  413,  429, 
458;   Dec.  Dig.  f  189.*] 

Appeal  from  Municipal  Court,  Borough  of  Manhattan,  Second  Dis- 
trict. 

Action  by  Jacob  Elishewitz  against  Sam  Lipshitz.  From  a  judg- 
ment for  defendant,  entered  upon  a  verdict  directed  by  the  court, 
plaintiff  appeals.    Reversed,  and  new  trial  ordered. 

Argued  December  term,  1914,  before  GUY.  BIJUR,  and  PAGE,  JJ. 

Nathaniel  Levy,  of  New  York  City,  for  appellant. 

Irving  Rosenberg,  of  New  York  City,  for  respondent. 

BIJUR,  J.  Both  sides  had  moved  for  a  direction  of  a  verdict. 
Plaintiff's  attorney  then  asked  to  go  to  the  jury,  but  his  request  was 
refused. 

The  learned  judge  below  seems  to  have  been  of  opinion  that,  after 
both  sides  had  moved  for  a  direction,  neither  might  withdraw  the 
motion  and  resume  his  right  to  have  the  issues  of  fact  submitted  to 
the  jury.  This,  however,  both  as  a  general  proposition  and  as  applied 
to  the  situation  developed  in  the  case  at  bar,  is  erroneous.  Qiarles 
H.  Brown  Paint  Co.  v.  Charles  J.  Reinhardt,  210  N.  Y.  162,  163,  104 
N.  E.  124. 

Judgment  reversed,  and  new  trial  ordered,  with  costs  to  appellant 
to  abide  the  event.    AH  concur. 


MAYOR,  LANE  &  CO.  v.  COMMEBCIAL  CASUALTY  INS.  CO. 
(Supreme  Court,  Appellate  Term,  First  Department    December  24,  1914.) 

Irscbance  (S  328*) — ^Wabbanty — Breach. 

In  a  policy  insuring  the  owner  of  an  automobile  truck  from  loss  aris- 
ing by  reason  of  Its  ownership,  maintenance,  or  use,  a  warranty  that 
"none  of  the  automobiles  herein  described  are  rented  to  others"  spoke  as 
of  the  date  of  the  policy,  and  hence  was  not  violated  because  thereafter, 
and  at  the  time  of  the  accident  on  which  the  assured's  cause  of  action 
was  based,  It  was  rented  to  others. 

[Ed.  Note.— For  other  cases,  see  Insurance,  Cent  Dig.  §i  794-822,  825; 
Dec  Dig.  i  328.*] 

Appeal  from  City  Court  of  New  York,  Trial  Term. 
Action  by  Mayor,  Lane  &  Co.  against  the  Commercial  Casualty  In- 
surance Company.     From  a  judgment  dismissing  the  complaint   at 
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the  close  of  the  plamtiff's  case,  plaintiff  appeals.    Reversed,  and  new 
trial  granted. 
Argued  December  term,  1914,  before  GUY,  BIJUR,  and  PAGE,  JJ. 

Charles  M.  Russell,  of  New  York  City  (Walter  L.  Post,  of  New 
York  City,  of  counsel),  for  appellant. 
Otto  D.  Parker,  of  New  York  City,  for  respondent. 

BIJUR,  J.  The  action  is  brought  on  a  policy  of  insurance  issued 
to  plaintiff  in  respect  of  an  automobile  truck  owned  and  operated  by 
it.  The  cause  of  action  arises  out  of  a  suit  brought  against  the  plain- 
tiff by  reason  of  an  accident  and  the  settlement  of  that  suit,  after 
ample  notice  to  defendant  to  undertake  the  defense  thereof.  The 
insurance  covered  loss  arising  "by  reason  of  the  ownership,  mainte- 
nance, or  use"  of  the  automobile  in  question. 

Apparently  the  dismissal  was  based  on  the  theory  that  plaintiffs 
testimony  disclosed  a  warranty  in  the  policy  to  the  effect  that  "none 
of  the  automobiles  herein  described  are  rented  to  others";  whereas, 
the  automobile  involved  in  the  accident  was  rented  to  others.  The 
warranty  in  the  policy,  however,  speaks  as  of  its  date — i.  e..  May  14, 
1912 — ^and  cannot  be  held  to  have  been  violated  because  the  automo- 
bile was  rented  out  at  the  time  of  the  accident,  April  24,  1914.  See 
Smith  V,  Mechanics'  Co.,  32  N.  Y.  399. 

Judgment  reversed,  and  new  trial  granted,  with  costs  to  appellant 
to  abide  the  event.    AH  concur. 


QRIFFLBB  v.  KABINOWITZ  et  aL 
(Supreme  Coart,  Appellate  Term,  First  Department    December  24,  1914.) 

COBFOBATIORS   (5   448*) ASSUUFTION    OF  DEBTS — BUTING   OUT  BUSINESS. 

Tbat  a  seller  of  a  business  notified  his  creditors  of  bla  Intentions  to  sell 
to  a  corporation,  and  Indorsed  the  purchase-money  notes  given  him,  and 
left  them  with  the  corporation  to  pay  the  creditors,  and  return  the  bal- 
ance, if  any,  to  him,  does  not  show  tbat  the  corporation  assumed  the 
debts  of  the  seller,  though  the  seller  was  manager,  and  several  of  his 
former  employes  were  officers  and  stockholders  In'  the  corporation. 

[Ed.  Note.— For  other  cases,  see  CorporatlMis,  Cent  Dig.  S§  1709,  178fr- 
1792;    Dec.  Dig.  {  448.*] 

Appeal  from  Municipal  Court,  Borough  of  Manhattan,  Second  Dis- 
trict. 

Action  by  Morris  Griffler  against  Isaac  Rabinowitz  and  the  Progres- 
sive Wine  &  Liquor  Company,  Incorporated.  From  a  judgment  for 
plaintiff,  the  Liquor  Company  Appeals.  Reversed  as  to  the  Liquor 
Company,  and  new  trial  ordered. 

Argued  December  term,  1914,  before  GUY,  BIJUR,  and  PAGE,  JJ. 

Benj.  Frindel,  of  New  York  City,  for  appellant. 
Louis  Soil,  of  New  York  City  (Meyer  Boskey,  of  New  York  City, 
of  counsel),  for  respondent. 

*For  other  cases  see  same  topic  &  i  ncubsb  in  Dec.  A  Am.  Digs.  190t  to  date,  ft  Rep'r  Indexes 
150N.Y.S.— 40 
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GUY,  J.  The  defendant  Rabinowitz  purchased  of  the  plaintiff 
goods  to  the  value  of  $442.05,  between  November  26,  1913,  and  March 
24,  1914.  Subsequently  he  transferred  his  stock  in  trade  and  good  will 
to  the  defendant  Progressive  Wine  &  Liquor  Company,  and  the  plain- 
tiff brought  this  action  to  recover  the  value  of  the  goods  sold,  against 
both  parties.  Rabinowitz  defaulted  at  the  trial,  the  appellant  alone  ap- 
pearing and  defending. 

The  plaintiff  seeks  to  hold  the  appellant  upon  the  theory  that  when 
it  purchased  of  Rabinowitz,  it  assumed  and  agreed  to  pay  his  liabilities. 
To  prove  this  fact  the  plaintiff  put  Rabinowitz  and  also  one  Sherwin, 
an  officer  of  the  defendant  corporation,  upon  the  stand  as  witnesses. 
It  appears  from  their  testimony,  and  theirs  is  the  only  testimony  given 
in  the  case,  that  the  appellant  was  incorporated  after  the  sale  of  the 
merchandise  by  plaintiif  to  defendant ;  that  Rabinowitz  notified  all  of 
his  creditors  of  his  intention  to  transfer  his  property  to  the  appellant ; 
that  the  appellant  paid  him  $10,000  for  his  property,  good  will,  etc., 
giving  notes  which  he  indorsed  and  left  with  the  corporation,  to  be 
applied  towards  the  payment  of  his  debts,  and  the  balance  after  such 
payment  to  be  paid  over  to  him ;  but  it  nowhere  appears  that  the  cor- 
poration assumed  or  agreed  to  pay  any  of  the  debts  of  Rabinowitz, 
other  than  by  paying  the  amount  of  the  notes  when  due.  It  is  true  that 
Rabinowitz  is  the  manager,  and  that  several  of  his  former  employes 
are  officers  and  stockholders  in  the  corporation ;  but  if  this  is  a  scheme 
under  the  guise  of  which  the  defendant  Rabinowitz  is  seeking  to  evade 
the  payment  of  his  debts,  it  cannot  be  so  determined  in  this  action,  nor 
in  the  Municipal  Court.  As  the  proof  now  stands,  the  plaintiff  has 
failed  to  prove  a  cause  of  action  against  the  appellant. 

Judgment  as  to  the  defendant  Progressive  VVine  &  Liquor  Company 
reversed,  and  a  new  trial  ordered,  with  costs  to  the  appellant  to  abide 
the  event.    All  concur. 


PEOPLE)  ex  reL  McKEON  t.  MII^LER,  Superintendent  of  Buildings. 

(No.  6540.) 

(Supreme  Court,  Appellate  Diylslon,  Mrst  Department    December  18,  1814.) 

MUNICIFAI.   COBFOBATIONS   (i   192*) — MUMCIPAI.   OFFICEBS — REMOVAL. 

A  building  inspector,  who  under  the  orders  of  bis  superior,  the  super- 
intendent of  buildings,  recommended  the  dismissal  of  a  building  viola- 
tion cannot  be  removed  for  that  act,  which  was  not  bis,  but  that  of  his 
chief. 

[Kd.  Note. — For  other  cases,  see  Municipal  Corporatlona,  Cent.  Dig.  Si 
630-532;   Dec.  Dig.  $  192.*] 

Appeal  from  Special  Term,  New  York  County. 

Application  by  the  People  of  the  State  of  New  York,  oh  the  relation 
of  William  J.  McKeon,  for  writ  of  mandamus  against  Rudolph  P. 
Miller,  as  Superintendent  of  Buildings  of  the  Borough  of  Manhattan, 
City  of  New  York.  From  a  final  order  and  judgment  denying  the 
writ,  relator  appeals.    Reversed,  and  peremptory  writ  directed. 

•For  oUier  cases  see  nme  toplo  &  J  numbeb  In  Dec.  &  Am.  Digs.  1907  to  date,  t  Rep'r  Index** 
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Argued  before  CLARKE,  McLAUGHLIN,  LAUGHLIN,  SCOTT, 
and  DOWLING,  JJ. 
Herbert  C.  Smyth,  of  New  York  City,  for  appellant. 
E.  Crosby  Kindleberger,  of  New  York  City,  for  respondent. 

PER  CURIAM.  The  relator  was  removed  as  an  inspector  for  the 
assigned  reason  that  he  had  dismissed  a  certain  building  violation.  The 
letter  of  dismissal  referred  to  an  opportunity  which  he  had  been  given 
to  make  an  explanation  of  charges  against  him,  but  no  formal  charges 
were  preferred,  nor  was  there,  in  the  letter  requesting  him  to  make  an 
explanation,  any  suggestion  that  charges  against  him  were  intended 
thereby  to  be  preferred,  or  were  in  contemplation. 

As  a  matter  of  fact,  all  that  the  relator  did  was  to  comply  with  the 
order  of  the  superintendent  of  buildings,  who  was  his  superior,  and 
who,  imder  the  rules  and  regulations  of  the  bureau  of  buildings,  had 
the  right  to  require  the  relator  to  perform  any  duty  which  he  might 
require.  When  the  superintendent  of  buildings  handed  the  relator  the 
violation  paper  and  ordered  him  to  recommend  the  case  for  dismissal 
at  once,  the  relator  was  given  no  option  save  to  comply  therewith.  A 
refusal  so  to  do  would  have  meant  his  instant  dismissal  from  the  bu- 
reau. What  he  did  was  to  write  out  on  the  usual  printed  form  for 
the  removal  of  violations  a  report  in  his  own  handwriting  showing  that 
he  recommended  the  dismissal  of  the  violation  by  the  order  of  the  su- 
perintendent of  buildings.  By  this  report  no  one  was  deceived,  no 
imposition  or  fraud  was  practiced,  and  certainly  he  did  not  impose  up- 
on his  superior  officer,  who  had  given  him  orders  to  do  this  very  thing, 
and  who  was  awaiting  his  compliance  with  the  order  to  officially  dis- 
miss the  violation,  for  the  former  superintendent  of  buildings  testi- 
fied that  he  had  told  relator  an  inspection  had  been  made  by  another 
inspector,  whose  report  would  shortly  be  in,  and  that  he  ordered  re- 
lator to  go  ahead  and  dismiss  the  case.  Taken  as  a  whole,  and  having 
r^ard  to  the  fact  that  the  essential  portion  of  the  report  in  the  relator's 
handwriting  showed  that  he  did  not  act  of  his  own  volition,  but  solely 
in  obedience  to  the  official  order  of  his  superior,  the  head  of  the  de- 
partment, no  substantial  charge  based  upon  his  action  could  have  been 
preferred  against  him,  nor  could  he  have  been  legally  removed  for 
what  he  did.  The  responsibility  for  what  occurred  was  upon  the  head 
of  the  bureau,  and  not  upon  a  subordinate,  who  had  obeyed  orders. 

It  follows  that  the  order  and  judgment  appealed  from  should  be  re- 
versed, with  costs,  and  judgment  directed  in  favor  of  relator,  awarding 
him  a  peremptory  writ  of  mandamus  for  his  reinstatement  to  his  posi- 
tion as  inspector. 
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DILTS  V.  WILSON.    (No.  6556.) 
(Supreme  Court,  Appellate  Division,  First  Department    December  18,  1914.) 

1.  Guaranty  (§  4*) — Salb  DiSTiNouisnED  From. 

A  contract  whereby  a  broker,  engaged  in  the  sale  of  stoclcs  and  bonds 
not  belonging  to  himself,  agreed  that  in  consideration  of  plalntifTs  pur- 
chase of  first  mortgage  railroad  bonds  of  the  par  value  of  $3,000  and  his 
payment  of  $1,800  in  cash  and  the  giving  of  mortgage  bonds  of  another 
company,  to  be  retained  by  plaintiff  to  secure  performance  of  the  con- 
tract, he  would  have  the  railroad  bonds  retired  on  or  before  a  certain 
date  so  as  to  yield  plaintiff  $50  for  each  $1,000  bond,  was  a  direct  original 
obligation,  and  not  a  guaranty. 

[Ed.  Note.— For  other  cases,  see  Guaranty,  Cent  Dig.  Sf  *-6 ;  Dec  Dig. 
«4.»] 

2.  Damages  (§  120*) — Measure  of  Dakaobs — Breach  of  Contract. 

In  an  action  for  the  breach  of  such  contract  to  have  the  bonds  retired, 
plaintiffs  damages  would  be  measured  by  the  difference  between  the 
value  of  the  bonds,  title  and  possession  of  which  were  in  him,  and  the 
amount  for  which  defendant  agreed  to  have  them  retired. 

[Ed.  Note.— For  other  cases,  see  Damages,  Cent  Dig.  {§  291-305 ;  Dec. 
Dig.  §  120.*] 

Appeal  from  Trial  Term,  New  York  County. 

Action  by  Jacob  Howard  Dilts  against  Edward  W.  Wilson.  From 
a  judgment  entered  upon  a  verdict  in  favor  of  the  plaintiff,  and  from 
an  order  denying  a  motion  for  a  new  trial,  defendant  appeals.  Judg- 
ment and  order  reversed,  and  new  trial  ordered. 

Argued  before  CLARKE,  McLAUGHLIN,  LAUGHLIN,  SCOTT, 
and  DOWLING,  JJ. 

J.  Ard  Haughwout,  of  New  York  City  (Everett  J.  Esselstyn,  of 
New  York  City,  on  the  brief),  for  appellant. 
I  Frank  C.  McKinney,  of  New  York  City,  for  respondent. 

LAUGHLIN,  J.  The  defendant  was  a  broker,  engaged  in  negoti- 
ating the  sale  of  stocks  and  bonds.  On  the  26th  day  of  September, 
1911,  the  defendant  signed  in  his  own  name  and  delivered  to  the  plain- 
tiff a  witnessed  agreement  in  the  form  of  a  letter,  the  body  of  which 
is  as  follows: 

"In  consideration  of  your  purchasing  $3,000  (three  thousand  and  oo/ioo  dol- 
lars) par  value  first  mortgage  5%  gold  bonds  (Interest  payable  the  1st  of  June 
and  December)  of  the  New  Jersey  &  Pennsylvania  Railroad  Company  and  your 
paying  us  as  a  consideration  therefor  the  sum  of  one  thousand  eight  hundred 
and  oo/ioo  ($1,S00.00)  dollars  in  cash  and  8%  mortgage  bonds  of  the  Carmen- 
Guanajuato  Gold  Mining  Company  of  the  par  value  of  two  thousand  one  hun- 
dred and  oo/ioo  ($2,100.00)  dollars,  we  agree  in  respect  to  the  first  mortgage 
bonds  of  the  railway  'company,  above  mentioned,  to  have  same  retired  on  or 
before  July  1,  1912,  on  a  basis  that  will  yield  you  in  cash  one  thousand  fifty 
and  oo/ioo  ($1,050.00)  dollars  for  each  one  thousand  dollars  ($1,000.00)  bond. 
It  is  understood  that  you  are  to  hold  the  Carmen  bonds  as  security  for  the 
completion  of  the  above  agreement,  with  the  understanding  and  agreement 
that  the  Carmen  bonds  shall  be  sold  by  us  on  or  before  October  1,  1912,  for 
the  best  price  obtainable,  subject  to  your  knowledge  and  approval,  and  with 
tlie  understanding  that  such  sales  price  shall  not  be  less  than  50%  of  the 
face  value  of  said  Carmen  bonds,  and  tliat  from  the  proceeds  we  will  deliver 

•For  other  cases  se«  tame  topic  &  S  numbbb  In  Dec.  &  Am.  Dlga.  1907  to  date,  &  Rep'r  Indexes 
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to  you  one-half  of  whatever  we  recelre.  It  Is  understood  that  any  interest 
due  or  payable  on  the  railway  op  Carmen  bonds  up  to  the  completion  of  this 
contract  Is  your  personal  property,  and  If  one-half  of  the  Increased  sale  of 
Carmen  bonds  with  coupons  attached  does  not  equal  the  accrued  Interest  at 
date  of  sale,  namely,  two  hundred  and  fifty-two  and  oo/^gg  ($252.00)  dollars, 
the  coupons  are  to  be  detached  before  surrendering  the  Carmen  bonds  and  be- 
come your  personal  property." 

It  appears  by  uncontrovcrted  evidence  that  the  plaintiff  knew  that 
the  defendant  did  not  own  the  bonds  and  was  acting  as  broker,  and 
it  is  to  be  inferred  from  the  evidence  that  the  plaintiff  knew  that  the 
bonds  were  owned  by  one  Fisher.  The  contract,  however,  was  made 
with  the  defendant,  and  the  plaintiff  relied  solely  on  his  responsibility. 
The  agreement  was  consummated  by  the  delivery  of  the  railroad  com- 
pany bonds  to  the  plaintiff,  and  by  the  delivery  by  the  plaintiff  to 
the  defendant  of  a  certified  check  for  $1,800.  The  plaintiff  showed 
that  he  duly  demanded  that  the  defendant  perform  his  agreement  to 
have  the  bonds  retired,  and  that  the  defendant  failed  and  refused 
to  perform  the  same. 

The  plaintiff  has  recovered  the  entire  amount  which  the  defendant 
agreed  to  obtain  for  plaintiff  on  the  retirement  of  the  bonds,  together 
with  the  interest  thereon.  But  the  plaintiff  still  owns  and  retains 
the  bonds,  and  there  is  no  evidence  with  respect  to  the  value  thereof. 
The  plaintiff  upon  the  trial  made  further  tender  of  the  bonds  for  re- 
tirement on  the  terms  of  the  contract,  and  it  is  argued  that  from  the 
failure  of  the  defendant  to  perform  and  to  accept  the  tender  of  the 
bonds  it  may  be  inferred  that  they  are  worthless.  We  are  of  opinion 
that  there  is  no  foundation  for  such  an  inference;  but,  if  there  were, 
che  question  was  not  submitted  to  the  jury.  The  coiurt  charged  that, 
if  they  found  against  the  defendant  on  his  contention  that  there  Was 
a  collateral  agreement  by  which,  in  the  event  that  he  failed  to  retire 
the  railroad  company  bonds,  he  was  to  forfeit  his  claim  to  the  mining 
company  bonds  and  to  be  relieved  from  liability  under  his  agreement 
to  procure  the  retirement  of  the  bonds,  they  should  find  a  verdict 
for  the  plaintiff.  The  jury,  under  this  charge,  presumably  found  that 
the  collateral  agreement  was  not  made  as  claimed  by  the  defendant, 
and  that  the  only  agreement  was  the  one  in  writing  herein  quoted, 
for  a  general  verdict  was  rendered  "for  the  plaintiff."  Thereupon 
the  court  inquired  of  the  attorney  for  the  plaintiff  whether  interest 
had  been  computed  on  the  $3,150,  and  was  informed  that  the  interest 
was  $346.50;  and  the  record  shows  that  the  jury  thereupon  "ren- 
dered a  verdict  for  the  plaintiff  for  $3,496.50."  The  attorney  for 
the  defendant,  at  the  close  of  the  plaintiff's  case,  and  at  the  close  of 
the  evidence,  moved  for  a  dismissal  of  the  complaint  on  the  ground, 
among  others,  that  the  plaintiff  had  failed  to  show  damages,  in  that 
he  had  failed  to  show  the  value  of  the  bonds,  or  that  they  were 
worthless. 

[1,  2]  We  are  of  opinion  that  the  case  was  tried  and  submitted  to 
the  jury  on  an  erroneous  theory.  This  is  an  action  at  law  for  dam- 
ages for  breach  of  the  defendant's  contract,  which  is  not  one  of  guar- 
anty, but  is  a  direct  original  obligation  (see  Kemochan  v.  Murray, 
111  N.  Y.  306,  18  N.  E.  868,  2  L.  R.  A.  183,  7  Am.  St.  Rep.  744); 
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but  it  was  tried,  and  tlie  recovery  was  had,  as  if  it  were  an  action 
for  specific  performance  of  the  contract.  The  plaintiff  is  undoubtedly 
entitled  to  recover  the  damages  which  he  has  sustained  owing  to  the 
defendant's  breach  of  the  contract  to  have  the  bonds  retired;  but 
manifestly  those  damages  are  to  be  measured  by  the  difference  be- 
tween the  value  of  the  bonds,  title  and  possession  to  which  is  in  the 
plaintiff,  and  the  amount  for  which  the  defendant  agreed  to  have  them 
retired.  See  Sedgwick  on  Damages  (9th  Ed.)  vol.  11,  pp.  3,  1189, 
1203;  Baker  v.  Drake,  53  N.  Y.  211,  13  Am.  Rep.  507;  Miller  v. 
Hahn,  23  App.  Div.  48,  48  N.  Y.  Supp.  346. 

It  follows,  therefore,  that  the  judgmept  and  order  should  be  re- 
versed, and  a  new  trial  granted,  with  costs  to  appellant  to  abide  the 
event.    All  concur. 


SIEGEL  V.  131  WEST  FIFTY-EIGHTH  STREET  COKPOKATION. 

(Supreme  Court,  Appellate  Term,   First  Department     December  14,  1914.) 

Evidence  (§  471*) — Opinion  Etidbnce — Facts  ob  Conolt78iorb. 

In  an  action  by  a  person  employed  to  do  the  work  and  furnish  the  ma- 
terials necessary  to  remove  a  violation  alleged  to  have  been  placed  by 
the  building  department  upon  premises  owned  by  defendant,  where  nei- 
ther the  notice  of  the  violation  nor  the  requirements  thereof  were  given 
In  evidence,  plaintifT's  testimony  that  the  work  done  and  materials  fur- 
nished were  necessary  was  a  conclusion  of  the  witness,  as  the  facts  show- 
ing the  necessity  of  the  work  should  have  been  proved,  In  order  that  a 
conclusion  could  be  drawn  therefrom  by  the  court. 

[Ed.  Note.— For  other  cases,  see  Evidence,  Cent  Dig.  {}  214&-2185; 
Dec.  Dig.  §  471.*] 

Appeal  from  Municipal  Court,  Borough  of  Manhattan,  Third  Dis- 
trict. 

Action  by  Max  Siegel  against  the  131  West  Fifty-Eighth  Street  Cor- 
poration. From  a  judgment  for  plaintiff,  entered  after  the  trial  by  the 
court,  defendant  appeals.    Reversed,  and  new  trial  ordered. 

Argued  December  term,  1914,  before  GUY,  BIJUR,  and  PAGE,  JJ. 

Louis  Rosenberg,  of  New  York  City,  for  appellant 
Isidor  Cohn,  of  New  York  City,  for  respondent. 

PAGE,  J.  The  plaintiff  testified  that  he  was  employed  to  do  the 
work  and  furnish  the  materials  necessary  to  remove  a  violation  alleged 
to  have  been  placed  by  the  building  department  upon  premises  owned 
by  the  defendant.  Neither  the  notice  of  the  violation  nor  the  require- 
ments thereof  were  given  in  evidence,  but  the  plaintiff  was  permitted, 
over  due  objection,  to  testify  that  the  work  done  and  materials  fur- 
nished were  necessary.  This  is  the  conclusion  of  the  witness,  and  sub- 
stitutes his  judgment  for  that  of  the  court.  The  facts  showing  the  ne- 
cessity of  the  work  should  have  been  proved,  in  order  that  a  conclusion 
could  have  been  drawn  therefrom  by  the  court. 

Judgment  reversed,  and  new  trial  ordered,  with  costs  to  the  appel- 
lant to  abide  the  event.    All  concur. 

•For  oUi«r  caaM  see  same  topic  A  i  mniBBB  in  Dee.  A  Am.  Digs.  190T  to  data,  &  Rep'r  Indezee 
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SILVERMAN  t.  CHARLES  JACOBS  CO. 
(Supreme  Conrt,  Appellate  Term,  First  Department    December  24,  1914.) 

Afi'Sal  and  Ebbob  (§  1175*) — Review — Disposition  or  Cause. 

Where  plalntlil  In  an  action  for  an  alleged  breach  of  contract  failed 
to  prove  a  cause  of  action  either  at  the  first  or  second  trial,  a  Judgment 
In  his  favor  will  be  reversed,  and  the  complaint  dismissed. 

[Ed.  Note. — For  other  cases,  see  Appeal  and  Error,  Cent  Dig.  §S  4573- 
45S7 ;  Dec  Dig.  §  1175.»] 

Appeal  from  Municipal  Court,  Borough  of  Manhattan,  Seventh  Dis- 
trict. 

Action  by  Julius  Silverman  against  the  Charles  Jacobs  Company. 
From  a  Municipal  Court  judgment  in  favor  of  the  plaintiff,  entered 
on  the  jury's  verdict,  defendant  appeals.     Reversed  and  dismissed. 

See,  also,  146  N.  Y.  Supp.  1067. 

Argued  December  term,  1914,  before  GUY,  BIJUR,  and  PAGE,  JJ. 

Engel  Bros.,  of  New  York  City  (Isidore  Schneider,  of  New  York 
City,  of  counsel),  for  appellant. 
Henry  Salant,  of  New  York  City,  for  respondent. 

BIJUR,  J.  Plaintiff  sues  defendant,  an  auctioneer,  for  breach  of 
an  agreement  not  to  sell  goods  delivered  to  the  auctioneer  for  less 
than  a  certain  invoice  price.  Defendant  rested  on  its  motion  to  dis- 
miss at  the  close  of  plaintiff's  case. 

Plaintiff  failed  to  prove  any  cause  of  action,  either  against  defend- 
ant or  any  one  else ;  and  as  this  is  the  second  trial  of  this  suit,  and 
it  is  evident  that  plaintiff  is  unable  to  furnish  proof  to  sustain  his 
complaint,  the  judgment  is  reversed,  with  costs,  and  the  complaint 
dismissed,  with  costs.    All  concur. 


RBILLY  T.  MERSirr. 

(Supreme  Court,  Appellate  Term,  First  Department    December  24,  1914.) 

Landlobd  and  Tknant  (I  231*) — ConTiNxiAircK  or  LBrrnfo — BKOinifiirs  or 
Tebii — Evidence. 

In  an  action  for  rent,  evidence  lietd  to  require  a  finding  that  the  origi- 
nal letting  was  on  June  4th,  and  not  on  June  1st,  so  that  defendant's 
holding  possession  until  the  4th  of  the  month  did  not  render  him  liable 
for  the  rent  for  that  month. 

[Ed.  Note. — For  other  cases,  see  Landlord  and  Tenant,  Cent  Dig.  {{ 
926-934 ;   Dec.  Dig.  {  231.»] 

Appeal  from  Mtmicipal  Court,  Borough  of  Manhattan,  Second  Dis- 
trict 

Action  by  Margaret  Reilly  against  Adolf  Mersky,  From  a  Mu- 
nicipal Court  judgment  in  favor  of  the  plaintiff,  defendant  appeals. 
Reversed  and  dismissed. 

Argued  December  term,  1914,  before  GUY,  BIJUR,  and  PAGE,  JJ. 
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Samuel  A.  Langfur,  of  New  York  City,  for  appellant 
Julius  C.  Feder,  of  New  York  City,  for  respondent. 

GUY,  J.  The  plaintiff  sued  the  defendant  for  $30  rent  for  the 
month  of  September,  1914.  The  defendant  moved  from  the  premises 
after  an  occupancy  of  2  years  and  2  months,  on  September  4,  1914, 
and  the  only  issue  was  whether  the  term  of  letting  began  on  the  1st 
of  the  month,  or  on  the  4th.  The  plaintiff  testified  that  the  defendant 
and  her  husband  "came  on  May  30,  1912,  and  made  a  deposit  of  $5, 
and  paid  the  balance  of  $25  the  next  day;  that  was  Friday,  the  31st 
day  of  May;  Saturday  was  the  1st  day  of  June,  and  that  was  to  go 
on  the  rent."  This  is  the  only  testimony  tending  to  show  that  the 
term  began  on  June  1st,  and  is  insufficient  to  sustain  the  judgment. 

It  is  not  disputed  that  the  defendant  moved  into  the  premises  after 
June  1st ;  the  plaintiff  saying  that  it  was  on  June  3d,  and  the  defend- 
ant showing  conclusively  that  it  was  on  June  4th.  The  defendant 
an^i  his  wife  testified  that  they  visited  the  apartment  on  Sunday, 
June  2d,  and  wanted  to  pay  plaintiff  a  deposit,  but  plaintiff  refused 
to  take  it,  saying,  "You  can  pay  me  the  next  day,"  and  plaintiff  ad- 
mitted that  she  was  offered  $5  on  Sunday.  The  defendant  also  of- 
fered in  evidence  26  checks,  each  of  which  is  dated  either  upon  the 
4th  or  5th  of  the  month,  and  the  implication  to  be  drawn  from  these, 
together  with  the  large  preponderance  of  testimony  on  the  part  of 
the  defendant  showing  that  the  term  did  not  begin  until  the  4th  of 
the  month,  renders  a  reversal  necessary. 

Judgment  reversed,  with  costs,  and  complaint  dismissed,  with  costs. 
All  concur. 


(88  Misc.  Rep.  »1) 

WIESENBERG  v.  ROSENBERG  et  at 

(Supreme  Court,  Appellate  Term,  First  Department.    December  24,  1914.) 

COUBTS   (S  190*) — MUNICIPAI.   COtTRTS — OBDEBS   APPKALABLE SUSTAININQ    DE- 

MUBBEB    TO    COMPLAINT JUDGMENT NECESSITY. 

Under  Municipal  Court  Act  (Laws  1902,  c.  580)  i  145,  providing  that, 
wbere  a  demurrer  Is  interposed  and  disallowed,  the  court  must,  notwith- 
standing the  return  day  has  passed,  grant  leave  to  plead  as  U  no  de- 
murrer had  been  interposed,  and  section  334,  declaring  that,  when  a  judg- 
ment is  rendered  on  a  trial  of  a  demurrer,  the  prevailing  party  shall  re- 
cover costs,  etc.,  the  rendition  of  a  Judgment  on  the  sustaining  of  a  de- 
murrer to  a  complaint  is  contemplated,  and  no  appeal  can  be  taken  from 
a  mere  order  entered  on  the  summons,  to  wit,  "Demurrer  sustained," 
without  the  rendition  of  a  Judgment 

[Ed.  Note. — E^or  other  cases,  see  Courts,  Dec.  Dig.  $  190;*  Appeal  and 
Error,  Cent  Dig.  §  103.] 

Appeal  from  Municipal  Court,  Borough  of  the  Bronx,  Second  Dis- 
trict. 

Action  by  Sidney  L.  Wiesenberg  against  Walter  Rosenberg  and  oth- 
ers. From  a  Municipal  Court  order,  sustaining  a  demurrer  to  plaintiff's 
complaint,  he  appeals.    Dismissed. 

Argued  December  term,  1914,  before  GUY,  BIJUR,  and  PAGE,  JJ. 
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Robert  Seekv,  of  New  York  City  (Sanford  H.  Cohen,  of  New  Vork 
City,  of  counsel),  for  appellant. 
Joseph  B.  Rosenback,  of  New  York  City,  for  respondent. 

PER  CURIAM.  This  is  an  appeal  from  an  order  of  the  Municipal 
Court  sustaining  a  demurrer  to  the  plaintiff's  complaint.  The  order 
appealed  from  is  merely  an  indorsement  upon  the  summons  of  the 
words,  "Demurrer  sustained."  No  formal  order  and  no  interlocutory 
judgment  is  in  the  record.  This  court  has  repeatedly  held  that  no  ap- 
peal will  lie  from  an  order  of  this  character.  Smith  v.  Ely,  46  Misc. 
Rep.  458,  92  N.  Y.  Supp.  310;  Muttart  v.  Muttart,  93  N.  Y.  Supp. 
468;  Kemp  v.  Tonnele  Co.,  51  Misc.  Rep.  49,  99  N.  Y.  Supp.  885; 
Brown  v.  Reiter,  51  Misc.  Rep.  646,  99  N.  Y.  Supp.  861 ;  Siegel  v. 
Cantwell,  132  N.  Y.  Supp.  1146;  Binder  v.  Robinson,  59  Misc.  Rep. 
155,  110  N.  Y.  Supp.  229;  McManus  v.  McManus  (October,  1914, 
Appellate  Term)  150  N.  Y.  Supp.  87,  not  yet  officially  reported. 

Section  334  of  the  Municipal  Court  Act  provides :  "Where  a  judg- 
ment is  rendered  on  the  trial  of  a  demurrer,  the  prevailing  party  shall 
recover  *  «  *  costs,  etc."  This  clearly  intimates  that  a  judgment, 
without  calling  it  interlocutory  or  final,  is  contemplated.  And  section 
145  provides  that,  "where  a  demurrer  is  interposed  and  disallowed, 
the  court  must,  notwithstanding  the  return  day  has  passed,  grant  leave 
to  plead  as  if  no  demurrer  had  been  interposed."  Such  disposition  of 
a  demurrer  is  necessarily  interlocutory  in  its  nature.  It  cannot  be 
a  final  judgment,  else  there  would  be  no  leave  given  to  plead  over; 
and  as  an  appeal  will  lie  from  such  orders  only  as  are  mentioned 
in  sections  253-256  of  the  Municipal  Court  Act,  it  follows  that,  before 
an  appeal  can  be  taken,  a  judgment  must  be  entered. 

Appeal  dismissed,  with  $10  costs. 


MUIiliTNS  V.  BRADLEY  CONTEACTING  CO. 
(Supreme  C!ourt,  Appellate  Term,  First  Department    December  24,  1914.) 

1.  Pleading  (§  877*) — l8.su]C8 — Sgbvice  or  Notice. 

Where  the  complaint  alleged  due  service  of  notice  under  the  Employ- 
ers' Liability  Act  (Consol.  Laws,  c.  31,  §§  200-204),  which  was  not  dented 
by  the  answer,  but  plaintiff  did  not  put  the  notice  in  evidence,  defend- 
ant's motion  to  dismiss  at  the  close  of  plaintifl's  case  was  properly  de- 
nied. 

[Ed.  Note.— For  other  cases,  see  Pleading,  CMit  Dig.  §{  122&-1231 ;  Deft 
Dig.  {  377.*] 

2.  Master  and  Sebvant  (§  137*) — ^Action  tob  Injtibibs — Neolioerce. 

Where  the  master  and  its  licensed  blasting  foreman  had  installed  a 
system  of  signals  whereby  the  foreman  would  tell  a  servant  at  the  top 
of  the  tunnel  shaft  that  all  was  ready  below,  and  the  servant  above  would 
clear  the  street  and  tell  the  foreman  to  let  it  go,  and  the  foreman  would 
signal  the  electrician  to  Are  the  blast,  a  firing  wlthont  signal  from  the 
foreman  was  not  negligence,  either  on  the  part  of  the  master  or  its  fore- 
man, and  a  servant  iniored  thereby  could  not  recover. 

[Ed.  Note. — For  other  cases,  see  Master  and  Servant,  Cent  Dig.  §J  269, 
270,  273,  274,  277,  278 ;    Dec.  Dig.  §  137.*] 
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3.  Mabteb  aitd  Sbbvant  (f  100*) — Masteb'b  Liabilitt — Nbouokncb  of  Fel- 
low Servant. 

Tbe  action  of  the  electrician  in  firing  tlie  blast  without  a  signal  from 
the  foreman  would  t>e  negligence  of  a  fellow  servant  in  a  detail  of  the 
work,  for  which  the  master  would  not  be  liable. 

[Ed.  Note. — For  other  cases,  see  Master  and  Servant,  Gent  Dig.  It  440- 
474;    Dec.  Dig.  {  190.*] 

Appeal  from  City  Court  of  New  York,  Trial  Term. 

Action  by  Owen  Mullins  against  the  Bradley  Contracting  Company. 
Judgment  for  plaintiff,  and  defendant  appeals.  Reversed,  and  com- 
plaint dismissed. 

Argued  December  term,  1914,  before  GUY,  BIJUR,  and  PAGE,  JJ. 

James  A.  Lynch,  of  New  York  City  (Frederick  L.  C.  Keating  and 
George  J.  Stacy,  both  of  New  York  City,  of  counsel),  for  appellant. 

Meyer  Ohlbaum,  of  New  York  City  (George  W.  Smyth  and  Edward 
H.  Burger,  both  of  New  York  City,  of  counsel),  for  respondent. 

GUY,  J.  [1]  The  action  is  for  personal  injuries.'  Tb<t  complaint 
alleges  due  service  of  notice  under  the  Employers'  Liability,  Act, 
which  due  service  is  not  denied  in  the  answer.  Plaintiff  did  not  in- 
troduce the  notice  in  evidence,  and  at  the  close  of  plaintiff's  case  the 
defendant  moved  to  dismiss  on  this  ground.  The  motion  was  prop- 
erly denied. 

[2,3]  The  evidence,  however,  entirely  fails  to  prove  negligence  on 
the  part  of  the  defendant.  It  is  clearly  established  that  the  defend- 
ant and  its  licensed  blasting  foreman,  Connelly,  had  installed  a  r^;u- 
lar  system  of  signals  whereby  Connelly  would  shout  up  from  below 
to  Galligan  at  the  top  of  the  shaft  that  all  was  ready  below,  and  Galli- 
gan,  after  clearing  the  street  of  people,  would  shout  down  to  Con- 
nelly, "All  right,  let  it  go !"  after  which  Connelly  would  give  a  signal 
to  the  electrician  at  the  switch  to  fire  the  blast.  When  the  blast  which 
injured  the  plaintiff  was  fired,  both  Connelly  and  the  plaintiff  were 
busy  connecting  wires,  and  Connelly  had  given  no  signal  to  Galligan 
that  he  was  ready.  Either  Galligan  or  some  one  else  unknown  shouted 
down  the  shaft,  "All  right,  let  it  go  I"  but  no  signal  was  given  to 
the  electrician  to  fire,  either  by  Connelly  or  by  any  one  down  in  the 
tunnel.  That  is  quite  certain,  since  both  Mullins  and  Connelly,  the 
only  persons  in  the  tunnel  except  the  electrician,  were  within  the 
danger  zone  and  were  injured.  The  signal  from  above  only  indicated 
that  the  street  was  clear,  and  was  not  a  signal  to  the  electrician,  who 
was  only  to  fire  on  signal  from  Connelly  below.  It  was  not  proved  that 
the  electrician  fired  the  blast ;  but,  assuming  that  the  facts  were  strong 
enough  to  raise  an  inference  that  he  did,  his  action  was  unauthorized 
by  Connelly,  the  only  man  upon  whose  direction  he  had  authority  to 
act,  and  was  an  act  of  negligence  on  the  part  of  a  fellow  servant  on 
a  detail  of  the  work,  for  which  the  defendant  would  not  be  liable. 

There  being  no  proof  of  negligence  on  the  part  of  the  defendant 
or  its  foreman,  the  motion  of  the  defendant's  attorney,  at  the  close 
of  the  entire  case,  to  dismiss  the  complaint  should  have  been  granted. 

The  judgment  must  therefore  be  reversed,  with  costs,  and  the  com- 
plaint dismissed,  with  costs.    All  concur. 
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GEORGE  JiOUDEBS  &  00.  T.  FAHLBERG  SACCHARINE  WORKS  OF 

AMERICA. 

(Supreme  Court,  Appellate  Term,  First  Department    December  H,  1914.) 

1.  Sales  (|  152*) — PESroBUANOK  o»  Conixaot — Obuoation  to  Dbliveb. 

Under  Personal  Property  Law  (ConsoL  Laws,  c.  41)  1 124,  as  added  by 
Laws  1911,  c.  571,  providing  that,  apart  from  any  contract,  express  or 
implied,  or  usage  of  trade,  to  the  contrary,  the  place  of  dellyery  is  the 
seller's  place  of  business,  it  he  have  one,  where  the  letters  constituting 
a  contract  of  sale  Indicated  no  place  of  delivery,  and  the  buyer  had  not 
called  for  the  goods,  there  was  no  breach  of  contract  by  the  seller,  and 
there  could  be  no  recovery  for  Its  failure  to  deliver  the  goods. 
■  [Ed.  Note. — ^For  other  cases,  see  Sales,  Cent  Dig.  {  357 ;  De&  Dig.  § 
152.»] 

2.  Sales  ($  174*) — PcBFOBifAircB  or  Contbact — Obligation  to  Deuvxb. 

A  seller  was  not  in  default,  and  there  could  be  no  recovery  for  its  fail- 
ure to  deliver  the  goods,  where  there  bad  been  no  tender  of  the  purchase 
J  price. 

[Ed.  Note.— For  other  cases,  see  Sales,  Cent  Dig.  I  434;   Dec.  Dig.  | 
174.»] 

( 

Appeal  from  Municipal  Court,  Borough  of  Manhattan,  Fifth  Dis- 
trict. 

Action  by  George  Leuders  &  Co.  against  the  Fahlberg  Saccharine 
Works  of  America.  From  a  judgment  for  plaintiff,  after  a  trial  by  the 
judge  without  a  jury,  defendant  appeals.  Reversed,  and  complaint 
dismissed. 

Argued  December  term,  1914,  before  GUY,  BIJUR,  and  PAGE,  JJ. 

John  Larkin,  of  New  York  City  (Alexander  S.  Andrews,  of  New 
York  City,  of  counsel),  for  appellant. 

Albert  W.  Gray,  of  New  York  City  (James  P.  Callender,  of  New 
York  City,  of  counsel),  for  respondent. 

BIJUR,  J.  [1,  2]  Plaintiff  sues  for  damag;es  caused  by  the  failure 
of  defendant  to  deliver  certain  goods.  The  letters  in  evidence,  which 
constituted  the  contract  between  the  parties,  do  not,  as  I  read  them,  in- 
dicate any  place  of  delivery.  Consequently  section  124  of  the  Personal 
Property  L^w  applies,  and  makes  the  place  of  delivery  the  seller's  (ap- 
pellant's) place  of  business,  and  as  plaintiff  respondent  did  not  call  for 
the  goods,  there  was  no  breach  of  contract  by  defendant.  Moreover, 
without  a  tender  of  the  purchase  price  (which  was  not  made)  respond- 
ent had  not  placed  defendant  in  defavdt.  British  Aluminum  Co.,  Ltd., 
V.  Trefts,  163  App.  Div.  184,  148  N.  Y.  Supp.  144. 

Judgment  reversed,  with  costs,  and  complamt  dismissed.    All  concur. 
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DAVIS  ▼.  DAVIS. 
(Supreme  Coart,  Special  Term,  Kings  Countr.    December  7,  1914.) 

1.  DivoBCE  ($  101*) — Actions — Pleading — Countkbclaik. 

Under  Code  Civ.  Proa  f  1770,  proyidlag  tbat,  where  an  action  is 
brought  by  either  husband  or  wife,  a  cause  of  action  against  plaintlfl  and 
in  favor  of  defendant  may  be  interposed  as  a  counterclaim,  a  defendant 
in  an  action  for  divorce  may  interpose  a  counterclaim,  or  may  maintain 
a  separate  action  for  divorce. 

[Ed.  Note. — ^For  other  cases,  see  Divorce,  Cent  THg.  H  322-327;  Dec. 
Dig.  f  101.*1 

2.  DivoBCE  (I  302*) — Cdstodt  of  Cecldken — Cor^cLTJSivEjress  of  JtrDOHEST. 

An  interlocutory  judgment  of  dirorce,  which  awards  the  custody  of  a 
child  of  the  parties,  is  not  a  binding  adjudication  as  to  the  custody,  where 
the  Judgment  has  been  vacated,  and  the  court  in  a  subsequent  action  may 
provide  for  the  custody  of  the  chUd. 

[Ed.  Note— For  other  cases,  see  Dirorce,  Cent  Dig.  ff  TOl,  792;  Dec. 
Dig.- 1  302.*] 

8.  Divorce  ({  303*) — Cdstodt  or  CHrLDRBw — Corci,t7sivenes8  of  JnoouBXi. 

Under  Code  Civ.  Proc.  |  1771,  giving  the  court  power  to  vary  or  modify 
directions  regarding  the  custody  of  children  of  parties  to  an  action  for 
divorce  as  Justice  may  require,  a  provision  in  an  order  giving  the  father 
the  custody  of  a  child  and  the  mother  permission  to  visit  the  child  at 
stated  times  is  not  conclusive  on  the  court,  which  may  change  the  custody 
according  to  its  view  of  the  necessities  of  the  case,  havini;  in  mind  the 
welfare  of  the  chUd. 

[Ed.  Note. — For  other  cases,  see  Divorce,  Cmt  Dig.  U  793-795 ;  Dec. 
Dig.  I  303.*1 

i.  Divorce  (J  209*> — Teiiposast  Aximowt — Judoment — Conc£u81veites8. 

The  action  of  the  court  in  requiring  a  husband,  suing  his  wife  for  di- 
vorce, to  pay  her  temporary  alimony,  is  not  binding  on  the  court  in  a 
subsequent  action  by  her  for  divorce  pending  the  final  disposition  of  the 
husband's  acti<m;  but  the  wife  must  stipulate  to  waive  the  alimony 
awarded  to  her  in  the  husband's  action  before  the  court  in  her  action 
will  award  temporary  alimony. 

[Ed.  Note. — For  other  cases,  see  Divorce^  Gent  Dig.  ||  005-609;  Dec. 
Dig.  S  209.*] 

Action  by  Emma  E.  Davis  against  James  R.  Davis.    Order  granted. 
See,  also,  149  N.  Y.  Supp.  1077. 

Hugh  Gordon  Miller,  of  New  York  City,  for  the  motion. 
Pendry  &  Pendry,  of  Brooklyn  (Charles  J.  McDermott,  of  New  York 
City,  of  counsel),  opposed. 

BENEDICT,  J.  This  is  a  motion  for  alimony  and  counsel  fee,  to- 
gether with  the  custody  of  a  child  in  an  action  brought  by  the  wife 
against  the  husband  for  divorce  upon  the  statutory  ground.  There  has 
already  been  considerable  litigation  between  these  parties.  In  April, 
1913,  an  action  was  begun  by  the  present  defendant  as  plaintiff  against 
the  present  plaintiff  as  defendant  for  absolute  divorce.  In  that  action 
a  counsel  fee  of  $200  was  awarded  to  the  defendant's  attorney,  and  ali- 
mony at  the  rate  of  $10  a  week  was  awarded  to  her.  The  counsel  fee 
so  awarded  was  paid,  as  was  also  the  alimony,  until  the  same  was  mod- 
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ified  by  a  later  order  made  by  this  court  in  May,  1914,  whereby  the  ali- 
mony was  increased  to  $15  a  week,  and  by  the  order  then  made  an 
additional  counsel  fee  of  $300  was  awarded  to  her.  The  action  was 
tried  before  a  referee  who  found  in  favor  of  the  husband.  There- 
upon an  interlocutory  judgment  of  divorce  was  entered  in  favor  of 
the  husband.  Thereafter,  in  February,  1914,  an  order  was  made  re- 
opening the  case  and  referring  it  to  the  same  referee  to  take  further 
testimony;  the  present  attorney  for  the  wife  having  been  substi- 
tuted for  the  attorney  first  appearing  for  her.  The  referee  filed  a  sup- 
plemental report  in  April,  1914,  again  finding  in  favor  of  the  husband, 
and  upon  the  motion  to  confirm  his  report  the  court,  Mr.  Justice  Kel- 
ly presiding,  refused  to  confirm,  and  set  aside  the  interlocutory  decree 
theretofore  granted,  and  directed  that  the  case  be  tried  either  at  the 
Special  Term  or  before  a  jury.  From  this  order  the  husband  appealed, 
but  the  Appellate  Division  unanimously  affirmed  the  order  in  Novem- 
ber, 1914,  since  which  time  the  case  has  not  been  brought  on  for  trial. 
The  present  action  was  begun  on  or  about  October  2,  1914,  the  plain- 
tiff alleging  that  she  had  only  acquired  knowledge  of  the  alleged  infi- 
delity of  her  husband  a  short  time  before  the  present  action  was  be- 
gun. 

[1]  While  it  is  true  that  a  defendant  in  an  action  for  divorce  may 
interpose  any  counterclaim  which  he  or  she  may  have  for  divorce  in 
the  same  suit,  it  is  not  obligatoiy  upon  the  defendant  to  do  this ;  but  he 
or  she  may  maintain  a  separate  action  against  the  other  party  for  di- 
vorce. This  is  made  quite  plain  by  section  1770  of  the  Civil  Code, 
which  was  added  by  Laws  1881,  c.  703,  which  reads  as  follows: 

"Where  an  action  1b  brought  by  either  husband  or  wife,  as  prescribed  In 
either  of  the  last  two  articles,  a  cause  of  action,  against  the  plaintiff  and  In 
favor  of  the  defendant,  arising  under  either  of  said  articles,  may  be  inter- 
posed, in  connection  with  a  denial  of  the  material  allegations  of  the  complaint, 
as  a  counterclaim." 

[2,3]  The  moving  papers  disclose  the  fact  that  there  is  an  infant 
child  three  years  old,  the  result  of  the  union  between  these  parties.  The 
custody  of  that  child  was  awarded  to  the  father  by  the  interlocutory 
judgment;  but,  as  the  judgment  has  been  vacated,  there  is  now  no 
binding  adjudication  regarding  the  custody  of  the  child,  although  it  was 
evidently  assumed  that  the  father  was  its  custodian,  because  in  the 
order  made  on  May  22,  1914,  the  mother  was  given  permission  to  visit 
the  child  at  stated  times.  The  provision,  however,  awarding  custody 
of  the  child,  would  not  be  conclusive  upon  the  court,  which  has  power 
from  time  to  time  to  vary  its  directions  for  custody,  according  to  its 
view  of  the  necessities  of  the  case,  having  in  mind  the  welfare  of  the 
child.  This  is  perfectly  apparent  by  reference  to  section  1771  of  the 
Civil  Code,  which  gives  the  court  power  to  vary  or  modify  directions 
regarding  such  custody  according  as  justice  requires,  whether  before 
or  after  final  judgment. 

The  facts  stated  in  the  affidavits  submitted  on  behalf  of  the  plaintiff 
show,  I  think  conclusively,  that  the  welfare  of  the  child  will  be  best 
subserved  by  its  removal  out  of  the  ciistody  of  the  father  and  away 
from  the  potent  influences  by  which  it  is  now  surrounded,  and  I  can 
see  no  good  reason  why  its  custody  should  not  be  awarded  to  the  mother 
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during  the  pendency  of  the  action,  without  prejudice  to  any  direction 
which  the  court  may  make  in  the  final  judgment  in  respect  of  such 
custody.  The  order  will,  of  course,  provide  tor  proper  opportunity  be- 
ing given  for  the  father  to  see  his  child. 

[4]  With  regard  to  the  matter  of  alimony,  it  is  urged  on  behalf  of 
the  defendant  that  no  award  of  alimony  should  be  made  in  this  action, 
because  he  is  already  charged  with  the  payment  of  $15  a  week  as  tem- 
porary alimony  for  the  support  of  the  plaintiff  in  the  action  which  he 
has  begun  against  her ;  but  the  court  is  not  bound  by  the  provision  made 
for  the  wife  in  the  action  in  which  she  was  a  defendant,  and  in  which 
the  alimony  was  awarded  to  her  as  a  defendant  charged  with  the  com- 
mission of  a  breach  of  the  marriage  contract.  The  situation  has  been 
very  substantially  changed  by  the  bringing  of  the  present  action,  in 
which  she  is  the  moving  party  and  the  husband  is  the  defendant.  Of 
course,  it  goes  without  saying  that  there  should  not  be  two  orders 
against  the  husband  for  alimony  in  favor  of  the  wife  by  reason  of  the 
pendency  of  the  two  actions.  She  should  be  required  to  stipulate  to 
waive  the  alimony  which  was  awarded  to  her  in  the  former  action. 
Upon  her  consenting  to  do  this  I  will  award  her  for  her  own  support 
pendente  lite  the  sum  of  .$25  in  each  week  and  the  sum  of  $5  a  week  for 
the  support  of  the  child  while  it  remains  in  her  custody.  It  seems  to 
me  that  this  disposition  of  the  question  of  alimony  is  not  only  in  har- 
mony with  justice,  but  has  the  support  of  authority  in  this  court.  See 
Nichols  V.  Nichols,  5  N.  Y.  Wkly.  Dig.  398. 

Upon  a  similar  principle,  an  allowance  should  be  made  for  counsel 
fee.  The  defendant  should  receive  credit  for  the  payments  which  he 
has  already  made  to  the  plaintiff  on  this  score.  In  view  of  the  nature 
and  extent  of  the  litigation  and  the  situation  of  the  parties,  I  think  he 
should  pay  to  the  plaintiff  an  additional  counsel  fee  of  $300  to  enable 
her  to  prosecute  the  present  action  against  the  defendant. 

If  the  defendant  desire  it,  and  will  so  stipulate,  the  issues  in  this  ac- 
tion shall  be  tried  at  the  same  time  as  the  issues  in  the  other  action, 
and  an  application  to  frame  issues  for  trial  by  jury  in  both  actions  may 
be  made  by  either  party  aftei*  issue  in  the  present  action  shall  have  been 
joined. 

Settle  order  on  notice.     No  costs. 


WASSERSTROM  v.  COHEN,  FRANK  &  CO.    (No.  6534.) 
(Supreme  Ckrart,  Appellate  Division,  First  Department    December  18,  1814.). 

1.  Words  and  Phbaseb — "Jobbeb" — "Manufaotubeb." 

A  "Jobber"  Is  a  merchant  baying  and  selling  In  Job  lots,  and  is  not  a 
"manufacturer." 

[Ed.  Note. — For  other  definitions,  see  Words  and  Phrases,  First  and 
Second  Series,  Jot»ber;    Manufacturer.] 

2.  Sales  (J  261*) — Bxpbbbs  Wabbahty — Acts  CoNSTTruniTa. 

Where  a  salesman  of  a  Jobber  In  leather  merely  stated  to  a  buyer  that 
he  was  selling  leather  to  the  best  houses  in  the  city,  in  response  to  a 
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Question  of  the  buyer  as  to  whether  It  was  good  leather,  there  was  no  ex- 
press warranty  as  to  the  quality  of  the  leather. 

[Ed.  Note.— For  other  cases,  see  Sales,  Cent  Dig.  IS  727-735;  Dec.  Dig. 
i  261.*] 

3.  Sales  (g  273*) — Contbaots — Implied  Wabbantt — Statdtobt  Pbovisions. 

To  bring  a  case  within  Personal  Property  Law  (Laws  1011,  C.  671)  S 
96,  subd.  1,  providing  that  where  the  buyer  expressly  or  by  implication 
'  makes  known  to  the  seller  the  particular  purpose  for  which  the  goods 
were  required,  and  the  buyer  relied  on  the  seller's  skill  and  judgment, 
there  is  an  Implied  warranty  that  the  goods  are  reasonably  fit  for  the 
purpose,  it  must  appear  that  the  seller  was  Informed,  expressly  or  by  im- 
plication, of  the  purpose  for  which  the  goods  are  purchased,  and  that 
the  buyer  relied  on  the  seller's  skill  and  Judgment ;  and  where  a  buyer  of 
leather  to  be  nsed  In  making  shoes  had  as  wide  an  experience  and  knowl- 
edge as  the  aeller'B  salesman,  knowing  the  purpose  of  the  buyer,  there 
was  no  implied  warranty. 

[Ed.  Note.— ror  other  cases,  see  Sales,  Cent.  Dig.  ii  772-776;  Dec  Dig. 
I  273.*] 

4,  Afpeai.  aud  Ebbob  (|  1175*) — Dispowtion  o»  Cask  on  Appeal — Qukstion 

OF  Law. 

Where  there  Is  no  disputed  question  of  fact,  the  Appellate  Division,  on 
appeal  from  a  determination  of  the  Appellate  Term,  affirming  a  Judg- 
ment of  the  Municipal  Court,  will  award  the  proper  judgment,  instead  of 
sending  the  case  back  for  retrial. 

[Ed.  Note.^— For  other  cases,  see  Appeal  and  Error,  Cent  Dig.  Sg  457^ 
4587;  Dec  Dig.  {  1175.*] 

Appeal  from  Appellate  Term,  First  Department. 

Action  by  Louis  B.  Wasserstrom  against  Cohen,  Frank  &  Co.  From 
a  determination  of  the  Appellate  Term,  affirming  a  judgment  of  the 
Municipal  Court,  granting  insufficient  relief  to  plaintiff,  he  appeals. 
Modified  and  affirmed. 

Argued  before  CLARKE,  McLAUGHLIN,  LAUGHLIN,  SCOTT, 
and  DOWLING,  JJ. 

Franklin  Taylor,  of  New  York  City,  and  Joseph  J.  Zeiger,  of  Brook- 
lyn, for  appellant. 
Israel  Perskin,  of  Brooklyn,  for  respondent. 

SCOTT,  J.  The  plaintiff  appeals  from  the  affirmance  of  a  judg- 
ment in  his  favor,  his  grievance  being  that  the  trial  court  allowed  a 
counterclaim  in  behalf  of  defendant  Although  the  action  originated 
in  the  Municipal  Court,  the  pleadings  were  written  The  complaint 
was  for  goods  sold  and  delivered,  for  which  there  was  claimed  to  be 
due  $334.04.  The  defense  consisted  of  a  counterclaim  for  a  breach 
of  warranty,  the  allegations  being  such  as  would  be  applicable  to  a 
case  of  an  express  warranty.  It  was  made  quite  clear  from  the  facts 
developed  upon  the  trial  that  there  had  been  no  express  warranty  of 
quality,  such  as  was  alleged  in  the  answer,  and  the  defendant  has 
been  forced  to  fall  back  upon  a  claim  of  an  implied  warranty  under 
the  terms  of  a  statute  to  be  presently  quoted. 

[1]  The  plaintiff  is  what  is  known  as  a  "jobber"  in  leather;  that 
is,  a  merchant  buying  and  selling  leather  in  job  lots,  being  neither  a 
manufacturer,  nor  an  importer.    The  defendant  is  a  shoe  manufac- 
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turer.  The  subject  of  the  sale  was  a  quantity  of  patent  leather.  It 
was,  as  the  event  proved,  defective  in  quality  and  unfitted  for  the 
purpose  to  which  defendant,  to  plaintiff's  knowledge,  intended  to 
put  it. 

[2]  Defendant  was  a  large  consumer  of  patent  leather,  buying  and 
using  about  1,000  feet  a  week.  Its  vice  president,  who  m»ide  the  pur- 
chase in  question,  had  been  engaged  in  the  business  for  many  years, 
and  had  bought  large  quantities  of  patent  leather.  Plaintiff's  sales- 
man, who  effected  the  sale  for  him,  had  been  engaged  a  much  less 
number  of  years  in  the  business  of  dealing  in  such  leathers.  The  de- 
fects in  the  leather  were  not  apparent  on  mere  inspection.  The  only 
evidence  of  an  express  warranty  is  to  the  effect  that  defendant's  buyer 
asked  the  salesman,  "Is  it  good  leather?"  to  which  the  salesman  r^ 
plied,  "I  am  selling  it  to  the  best  houses  in  the  city."  Clearly  this 
was  no  warranty,  and  the  defendant  does  not  seriously  contend  that 
it  was. 

[3]  Defendant's  reliance  is  upon  subdivision  1  of  section  96  of  the 
Personal  Property  Law,  which  went  into  effect  on  September  1,  1911. 
Laws  1911,  c.  571.  That  subdivision,  as  enacted  by  the  statute  last 
mentioned,  reads  as  follows: 

"Where  the  buyer,  expressly  or  by  Implication,  makes  known  to  the  seller 
the  particular  purpose  for  which  the  goods  were  required,  and  It  appears  that 
the  buyer  relies  on  the  seller's  skill  or  judgment  (whether  he  be  the  grower 
or  manufacturer  or  not),  there  is  an  implied  warranty  that  the  goods  shall  be 
reasonably  fit  for  such  purpose." 

This  amendment  reverses  the  rule  which  formerly  obtained  in  this 
state,  which  recognized  implied  warranties  of  fitness  upon  sales  by 
manufacturers,  but  not  against  mere  dealers,  and  brings  our  law  into 
harmony  with  that  prevailing  in  England  and  in  many  of  the  states 
in  this  country.  See  Am.  &  Eng.  Encyclopedia  df  Law,  vol.  15,  pp. 
1235,  1236,  and  cases  cited.  It  will  be  observed  that,  in  order  to 
bring  a  case  within  the  purview  of  the  act,  two  things  must  appear: 
First,  that  the  seller  must  be  informed,  expressly  or  by  implication, 
of  the  purpose  for  which  the  goods  are  purchased;  and,  second,  the 
buyer  must  appear  to  have  relied  on  the  seller's  skill  and  judgment. 

As  to  the  first  requirement,  it  sufficiently  appears  in  the  present  case 
that  the  seller  knew  the  purpose  for  which  the  leather  was  purchased, 
to  wit,  to  be  made  up  into  shoes.  But  there  is  no  allegation  in  the 
answer,  and  no  evidence,  and  no  implication  arismg  from  the  circum- 
stances and  the  relation  of  the  parties,  that  defendant  relied  on  the 
skill  and  knowledge  of  plaintiff's  salesman.  So  far  as  skill,  knowl- 
edge, and  experience  was  concerned,  the  parties  stood  at  the  very 
least  upon  an  equality,  if,  indeed,  defendant's  purchaser  had  not  much 
wider  experience  and  knowledge  than  plaintiff's  salesman.  In  this 
regard  the  case  is  much  like  Hight  v.  Bacon,  126  Mass.  10,  30  Am. 
Rep.  639,  wherein,  under  very  similar  circumstances,  in  a  jurisdic- 
tion in  which  the  rule  of  our  statute  prevails,  it  was  held  that  no 
implied  warranty  could  be  found. 

[4]  The  case  was  tried  in  the  Municipal  Court  without  a  jury,  and 
no  other  question  is  presented,  except  that  herein  discussed.  As  to 
that  there  is  no  disputed  question  of  fact.    There  would  be  no  use- 
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ful  purpose  to  be  served,  therefore,  by  sending  thfe  case  back  for  re- 
trial. The  determination  of  the  Appellate  Term,  and  the  judgment 
appealed  from,  will  therefore  be  so  modified  as  to  award  to  plaintiff 
the  amount  demanded,  in  the  complaint,  with  interest,  with  costs  to 
plaintiff  appellant  in  all  courts.    AH  concur. 


McAVOY  V.  TIDE  WATBB  Olli  CO.    (No.  6684.) 
(Supreme  Court,  Appellate  Division,  First  Department    December  24,  1914.) 

JVDQUEKT  (i  161*) — Ofenino  Di:faui.t — Service  of  Copt  of  Keplt. 

A  motion  to  open  a  default  in  the  service  of  a  reply  must  be  denied,  un- 
less a  copy  of  the  proposed  reply  be  served  with  the  motion  papers. 

[Ed.  Note. — For  other  cases,  see  Judgment,  Cent  Dig.  ${  317,  318;  Dec. 
Dig.  !  161.*] 

Appeal  from  Special  Term,  New  York  County. 

Action  by  Clifford  F.  McAvoy,  as  trustee  in  bankruptcy,  against  the 
Tide  Water  Oil  Company.  Plaintiff  moved  to  open  his  default  in  the 
service  of  a  reply.     From  an  order  granting  the  motion,  defendant 

Argued  before  INGRAHAM,  P.  J.,  and  McLAUGHLIN,  SCOTT, 
DOWLING,  and  HOTCHKISS,  JJ. 

Walter  B.  Walker,  of  New  York  City,  for  appellant. 
David  W.  kahn,  of  New  York  City,  for  respondent. 

PER  CURIAM.  The  order  appealed  from  must  be  reversed,  with 
$10  costs  and  disbursements,  and  the  motion  denied,  with  $10  costs, 
on  the  ground  that  no  copy  of  the  proposed  reply  was  served  with  the 
motion  papers  (Schumpp  v.  Interurban  St.  R.  Co ,  81  App.  Div.  576, 
81  N.  Y.  Supp.  366),  with  leave  to  the  plaintiff,  upon  payment  of 
such  costs,  to  renew  the  motion  on  proper  papers. 


GALOWITZ  et  al.  v.  HBNDMN. 
(Supreme  Court,  Appellate  Term,  First  Department    December  24,  1914.) 

Accord  and  Satisfaceion  (§  12*) — Consideration — Bona  Fide  Dispotk. 

Where  a  demand  was  liquidated,  and  there  was  no  evidence  of  a  bona 
fide  dispute  as  to  the  amount  due,  and  a  lesser  amount  was  accepted  and 
a  receipt  in  full  given,  the  receipt  did  not  amount  to  an  accord  and  satis- 
faction ;  the  element  of  a  consideration  being  wanting,  and  the  debtor's 
obligation  to  pay  the  entire  debt  not  being  satisfied. 

[Ed.  Note. — For  other  cases,  see  Accord  and  SatlsfactiOD,  Ont  Dig.  §| 
92,  93,  96;  Dec.  Dig.  S  12.  •] 

Appeal  from  Municipal  Court,  Borough  of  the  Bronx,  Second  Dis- 
trict. 

Action  by  Joseph  Galowitz  and  another  against  Philip  Hendlin. 
From  a  judgn^ent  for  defendant,  after  a  trial  by  the  court  without  a 
jury,  plaintiff;  appeal.    Reversed,  and  new  trial  granted. 
J  ■ 
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Argued  December  term,  1914,  before  GUY,  BIJUR,  and  PAGE.  JJ. 

Julius  J.  Michael,  of  New  York  City,  for  appellants. 
Kaufman  &  Gisnet,  of  New  York  City,  for  respondent. 

PAGE,  J.  As  no  evidence  of  a  bona  fide  dispute  between  the  plain- 
tiffs and  the  defendant  concerning  the  amount  due  on  July  29,  1913, 
when  the  receipt  in  full  was  given,  has  been  adduced,  the  giving  of 
the  receipt  did  not  amount  to  an  accord  and  satisfaction.  Laroe  v. 
Sugar  Loaf  Dairy  Co.,  180  N.  Y.  367,  73  N.  E.  61 ;  FuUer  v.  Kemp, 
138  N.  Y.  233,  33  N.  E.  1034,  20  L.  R.  A.  785.  In  the  latter  case 
the  learned  court  said  at  page  237  of  138  N.  Y.,  at  page  1035  of  33 
N.  E.,  20  L.  R.  A.  785,  in  the  opinion: 

"Where  the  demand  Is  liquidated,  and  the  liability  of  the  debtor  is  not  in 
good  faith  disputed,  •  •  •  the  acceptance  of  a  less  sum  than  is  the  cred- 
itor's due  will  not  of  itself  discharge  the  debt,  even  if  a  receipt  in  full  is 
given.  The  element  of  a  consideration  is  lacking,  and  the  obligation  of  the 
debtor  to  pay  the  entire  debt  is  not  satisfied." 

There  was  also  no  evidence  to  support  the  defense  of  pajrment  in 
full. 

The  judgment  must  therefore  be  reversed,  and  a  new  trial  granted, 
with  costs  to  appellant  to  abide  the  event.    All  concur. 


NEW  YORK  CITY  CAB  ADVERTISING  CO.  T.  GREENBERGER. 
(Supreme  Court,  Appellate  Term,  First  Department    December  24,  1914.) 

1.  Judgment  (§  596*)— Res  Judicata — Issues  Litigated. 

A  Judgment  for  an  installment  under  a  contract  is  res  Judicata  in  a 
subsequent  action  for  a  subsequent  installment. 

[Ed,  Note. — For  other  cases,  see  Judgment,  Cent.  Dig.  {  1111;  Dec  Dig. 
S  596.*] 

2.  Judgment  (§  956*) — Res  Judicata — Evidence. 

Where  there  is  doubt  as  to  conclusiveness  of  a  Judgment  pleaded  in 
bar,  testimony  of  the  Issues  litigated  is  admissible. 

[Ed.  Note.*-For  other  cases,  see  Judgmoit,  Cent.  Dig.  {$  1822-1825; 
Dec.  Dig.  §  956.*] 

Appeal  from  Municipal  Court,  Borough  of  Manhattan,  Ninth  Dis- 
trict. 

Action  by  the  New  York  City  Car  Advertising  Company  against 
Rosa  Greenberger.  From  a  judgment  dismissing  the  complaint  at  the 
close  of  plaintiff's  case,  it  appeals.  Reversed,  and  judgment  for  plain- 
tiff directed. 

See,  also,  142  N.  Y.  Supp.  226. 

Argued  December  term,  1914,  before  GUY,  BIJUR,  and  PAGE,  JJ. 

Einstein,  Townsend  &  Guiterman,  of  New  York  City  (S.  G.  Nissen- 
son,  of  New  York  City,  of  counsel),  for  appellant. 

Philip  I.  Schick,  of  New  York  City,  for  respondent. 

BIJUR,  J.  [1,  2]  It  is  perfectly  evident  Vhat  upon  the  question  of 
defendant's  liability  on  the  contract  sued  on  a  judgment  Recovered  in 
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a  previous  action  for  an  earlier  installment  under  the  same  contract  was 
res  judicata,  even  without  further  evidence  as  to  the  issues  litigated  on 
the  previous  triaL  The  testimony  offered  to  that  effect,  though  unnec- 
essary, was  perfectly  competent,  and,  were  there  any  doubt  as  to  the 
conclusive  character  of  this  judgment,  it  should  have  been  admitted. 
Judgment  reversed,  with  costs,  and  judgment  for  plaintiff  directed 
for  the  sum  of  $210  and  interest  from  June  1,  1913,  with  appropriate 
costs  in  the  court  below,  and  appeal  from  order  dismissed,  without 
costs.    All  concur. 


(S8  MLsc.  Kep.  107) 

LIGHT  T.  LIGHT. 

(Supreme  Court,  Appellate  Term,  First  Department    December  14,  1914.) 

1.  Husband  and  Wife  (|  278*) — Separation  Aobeehsbt — Validity. 

An  agreement  betn'een  a  husband  and  wife  for  a  separation,  made 
wblle  tbey  were  living  apart  from  each  other.  Is  valid,  and  cannot  be  re- 
pudiated by  either  acting  alone. 

[Bd.  Note. — For  other  cases,  see  Husband  and  Wife,  Gent  Dig.  it  1046- 
1063;   Dec.  Dig,  J  278.*] 

2.  Divorce  (§  62*) — Jurisdicttion — Domciuc. 

Where  a  huaband  and  wife  were  living  apart  under  a  valid  separation 
agreement,  the  husband  cannot  establish  a  matrimonial  domicile  in  an- 
other state  by  his  act  alone,  so  as  to  give  the  courts  of  that  state  Jurisdic- 
tion to  grant  him  a  divorce  without  service  upon  the  wife  in  that  state. 

[Ed.  Note.— For  other  cases,  see  Divorce,  Cent  Dig.  SS  200-202,  208-216, 
■  220,  282;   Dec  Dig.  g  62.»] 

Appeal  from  City  Court  of  New  York,  Trial  Term, 

Action  by  Regina  Licht  against  Henry  Licht.     Judgment  for  the 

defendant,  and  plaintiff  appeals.    Reversed,  and  judgment  directed  for 

plamtiff. 
Argued  December  term,  1914,  before  GUY,  BIJUR,  and  PAGE,  JJ. 

Leopold  Freiman,  of  New  York  City,  for  appellant. 
Morris  &  Samuel  Meyers,  of  New  York  City  (Albert  J.  Rif kind  and 
Morris  Meyers,  both  of  New  York  City,  of  counsel),  for  respondent. 

PAGE,  J.  An  action  was  heretofore  brought  in  the  Supreme  Court, 
Kings  County,  between  the  parties  hereto,  for  a  separation.  During 
the  pendency  of  that  action  an  agreement  "that  the  said  parties  may 
and  they  shall  continue  to  live  separate  and  apart  from  each  other  for 
all  time"  was  entered  into  between  the  parties.  The  agreement,  among 
other  things,  also  provided  that  the  defendant  will  pay  to  the  plaintiff 
the  sum  of  $5  per  week  during  her  life  "while  she  continues  to  be  his 
wife."  The  defendant  having  made  default  in  payment  since  Septem- 
ber 25,  1911,  this  action  was  brought  The  defendant  sets  up  a  decree 
of  absolute  divorce  granted  to  him  by  the  Second  judicial  district  court 
of  the  state  of  Nevada  on  the  5th  day  of  March,  1912,  and  claims  that 
since  that  time  the  plaintiff  has  not  been  the  wife  oJF  the  defendant. 

It  is  conceded  that  process  in  the  Nevada  case  was  not  personally 
served  upon  this  plaintiff  within  the  state  of  Nevada  and  that  she  did 
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not  appear  therein.  The  learned  trial  justice  held  that,  inasmuch  as 
the  defendant  acquired  a  residence  in  Nevada,  that  state  became  the 
matrimonial  domicile  of  the  parties,  and  the  court  of  that  state  ac- 
quired jurisdiction  of  this  plamtiff  by  the  service  of  process  upon  her 
within  this  state. 

[  1  ]  At  the  time  the  agreement  for  a  separation  was  made,  the  par- 
ties were  living  separate  and  apart.  The  agreement  was,  therefore, 
valid  and  binding  upon  the  parties,  and  could  not  be  repudiated  by  either 
party  acting  alone.  Galusha  v.  Galusha,  116  N.  Y.  635,  642,  643,  22 
N.  E.  1114,  6  L.  R.  A.  487.  15  Am.  St.  Rep.  453;  Winter  v.  Winter, 
191  N.  Y.  462,  84  N.  E.  382,  16  h.  R.  A.  (N.  S.)  710. 

[2]  By  virtue  of  this  agreement  the  plaintiff  had  the  right  to  estab- 
lish a  domicile  separate  and  apart  from  her  husband.  Under  such  cir- 
cumstances there  can  be  no  matrimonial  domicile  established  by  the  act 
of  the  husband  alone.  The  decree  of  the  Nevada  court,  having  been 
granted  without  jurisdiction  of  the  plaintiff,  wSS  void,  and  constituted 
no  defense  to  this  action. 

The  judgment  should  therefore  be  reversed,  with  costs,  and  judg- 
ment in  favor  of  the  plaintiff  and  against  the  defendant  for  the  amount 
demanded  in  the  complaint,  with  interest  and  costs,  entered.  The  $125 
paid  to  plaintiff  at  the  close  of  the  trial  should  be  credited  on  the  exe- 
cution.   All  concur. 


(88  Misc.  Rep.  93) 

HEFFERNAN  v.  PRUDENTIAL  INS.  CO.  OF  AMERICA. 
(Supreme  Court,  Appellate  Term,  First  Department    December  24,  1914.) 

L  Insi7r.\nce  (§  392*) — Forfeitobe — Waiveb  of  Fobfbituhb, 

Where  a  life  policy  provided  that  an  assignment  should  work  a  for- 
feiture, and  the  assignee  did  not  notify  the  insurer  of  the  assignment  un- 
til after  insured's  death,  an  entry  in  the  insurer's  receipt  book,  sbowhig 
payment  of  premiums  until  after  insured's  death,  does  not  estop  the  in- 
surer from  relying  on  the  forfeiture. 

[Ed.  Note.— For  other  cases,  see  Insurance,  Cent  Dig.  {§  1041-1036, 
1058-1070;   Dec.  Dig.  §  392.*] 

2.  Inscbanck  (§  645*) — Actions — Defenses — Pi.eadino. 

In  an  action  on  a  life  policy,  the  Insurer  may  take  advantage  of  a 
breach  of  a  condition  subsequent  tvitbout  pleading  it,  where  the  breach 
appeared  from  plaintiff's  own  evidence. 

[Ed.  Note.— For  other  cases,  see  Insurance,  Cent  Dig.  ||  1554,  1632- 
1644;  Dec.  Dig.  §  645.*] 

Appeal  from  City  Court  of  New  York,  Trial  Term. 

Action  by  Michael  Heffernan  against  the  Prudential  Insurance  Com- 
pany of  America.  From  a  judgment  for  plaintiff,  defendant  appeals. 
Reversed,  and  new  trial  granted. 

Argued  December  term,  1914,  before  GUY,  BIJUR,  and  PAGE,  JJ. 

R.  Dulany  Whiting,  of  New  York  City,  for  appellant. 

David  M.  Neuberger,  of  New  York  City  (F.  S.  Marsell,  of  New 
York  City,  of  counsel),  for  respondent. 

PAGE,  J.  The  plaintiff  is  suing  as  assignee  upon  two  policies  of 
insurance  issued  by  the  defendant  upon  the  life  of  one  Jacob  Hannon. 
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The  complaint  alleges  that  on  or  about  the  21st  day  of  March,  1911, 
the  policies  were  transferred  to  the  plaintiff  by  Hannon  by  an  as- 
signment in  writing,  and.  that  Hannon  died  on  the  3d  day  of  June, 
1911.  It  is  also  stated  that  the  premiums  due  under  the  policies  were 
paid  in  full  up  to  the  death  of  the  insured,  and  "that  on  or  about  the 
6th  day  of  June,  1911,  the  plaintiff  herein  duly  notified  the  defend- 
ant of  his  interest  in  the  said  policy  of  insurance  aforesaid."  The 
defendant  in  its  answer  denies  that  it  has  any  knowledge  or  informa- 
tion thereof  sufficient  to  form  a  belief  as  to  the  assignment  to  the 
plaintiff,  and  sets  up  as  a  special  defense  certain  alleged  misstatements 
contained  in  the  application  of  the  insured. 

Upon  the  trial  the  policies  were  placed  in  evidence  by  the  plaintiff. 
They  each  contained  a  clause  providing:  "This  policy  shall  be  void 
*  *  *  if  the  policy  be  assigned  or  otherwise  parted  with."  The 
defendant  moved  to  dismiss  the  complaint  upon  the  plaintiff's  case. 
The  learned  trial  justice  reserved  decision  upon  the  motion,  and  later 
the:  case  was  reopened,  and  the  premium  receipt  book  of  the  insured 
was  received  in  evidence.  It  is  stipulated  that  this  book  shows  "re- 
ceipt of  the  weekly  premiums  up  to  and  including  July  3,  1911."  Judg- 
ment was  thereafter  granted  for  the  plaintiff  upon  two  grounds: 
First,  that  the  defendant  was  estopped  from  availing  itself  of  the 
clause  against  assignment  by  the  acceptance  of  the  premiums  by  the 
plaintiff  after  the  defendant  became  apprised  of  the  assignment ;  and, 
secondly,  that  the  avoiding  of  the  contract  by  breach  of  the  condition 
against  assignment  was  a  matter  of  special  defense,  and  could  not  be 
availed  of  unless  pleaded. 

[  1  ]  As  to  the  first,  there  is  not  a  scintilla  of  evidence  in  the  record 
to  show  that  the  defendant  received  payment  of  any  premiums  "from 
the  plaintiff,"  or  that  any  payments  were  made  after  the  defendant 
had  knowledge  of  the  assignment.  The  stipulation  that  weekly  premi- 
ums up  to  and  including  July  3,  1911,  were  received,  is  no  evidence 
of  the  fact  that  actual  payments  were  made  after  June  6th,  when  the 
defendant  was  notified  of  the  assignment.  The  payments  might  well 
have  been  made  in  advance.  It  is  difficult  to  see,  otherwise,  why  pay- 
ments should  have  been  made  after  the  death  of  the  insured  on  June 
3,  IWl.  The  estoppel  relied  upon  is  therefore  totally  unsupported 
by  the  evidence,  and  must  be  eliminated  from  consideration. 

[2]  While  it  is  undoubtedly  true  that  the  defendant  could  not 
offer  affirmative  evidence  of  breach  of  a  condition  subsequent  in  the 
contract  without  pleading  it  as  a  defense,  such  a  rule  has  no  applica- 
tion to  a  case  where  the  facts  relied  upon  as  a  defense  are  pleaded 
and  proved  by  the  plaintiff  as  a  part  of  his  own  case.  "When  the 
existence  of  a  fact  is  alleged  in  the  complaint,  it  is  unnecessary  to 
plead  the  same  fact  in  the  answer  to  enable  the  defendant  to  take 
advantage  of  it."  Terry  v.  Buck,  40  App.  Div.  419-423,  57  N.  Y. 
Supp.  980.  By  the  very  terms  of  the  policy  it  was  void  if  assigned, 
and  the  defendant's  motion  to  dismiss  the  complaint  at  the  close  of 
the  plaintiff's  case  should  therefore  have  been  granted. 

Judgment  appealed  from  should  be  reversed,  and  a  new  trial  grant- 
ed, with  costs  to  the  appellant  to  abide  the  event    All  concur. 
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WERNER  T.  RBISNER. 
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(Supreme  Court,  Appellate  Term,  First  Department    December  24,  1914.) 

EVIDBNCB   a  258*) — ^ADiaSSIONS — PBELnaNABT  EVIDENCE. 

Where  the  agency  of  a  third  person  for  defendant  could  be  implied  from 
general  course  of  business,  whereby  plaintiff  during  several  years  had 
sold  goods  to  defendant,  and  the  third  person  came  to  plalntlCTs  store  and 
took  away,  in  a  wagon  b«»ring  defendant's  name,  the  goods  sued  for,  as 
he  had  previously  done,  conversations  at  the  time  of  sale,  explaining  why 
the  gomls  were  billed  to  one  not  defendant,  were  admissible. 

[Ed.  Note.— For  other  cases,  see  Evidence,  Cent.  Dig.  {}  1006,  1007; 
Dec.  Dig.  i  258.»] 

Appeal  from  Municipal  Court,  Borough  of  Manhattan,  Second  Dis- 
trict. 

Action  by  Charles  Werner  against  Abraham  Reisner.  From;  a 
judgment  of  dismissal,  plaintiff  appeals.  Reversed,  and  new  trial 
granted. 

Argued  December  term,  1914,  before  GUY,  BIJUR,  and  PAGE,  JJ. 

Bogart  &  Bogart,  of  New  York  City  (John  Bogart  and  Isidore 
Weckstein,  both  of  New  York  City,  of  counsel),  for  appellant. 

Philip  Haas,  of  New  York  City  (Samuel  C.  David,  of  New  York 
City,  of  counsel),  for  respondent. 

PAGE,  J.  The  action  was  brought  to  recover  the  agreed  price  of 
poultry  alleged  to  have  been  sold  by  the  plaintiff  to  the  defendant. 
At  the  trial  it  was  conceded  on  the  record  that  the  goods  mentioned 
in  the  complaint  to  the  amount  of  $793.06  were  delivered  to  521  Water 
street,  and  that  $693.06  was  paid,  and  the  balance  of  $100  is  owing. 

The  goods  were  sold  on  July  25,  1914.  The  defense  is  a  general  de- 
nial, in  support  of  which  the  defendant  testified  that  on  June  1,  1914, 
he  and  his  son,  Jacob  Reisner,  having  up  to  that  time  been  in  partner- 
ship in  the  poultry  business,  sold  their  business  to  a  corporation  at 
521  Water  street,  and  thereafter  his  son  worked  for  the  corporation, 
and  the  defendant  continued  business  personally  at  39  Ludlow  street. 
It  was  then  shown  by  some  carbon  copies  of  bills  made  out  b^  the 
plaintiff  that  the  goods  were  billed  to  Third  Street  Poultry  Company 
at  521  Water  street.  The  plaintiff's  clerk  testified  that  he  sold  thfe 
goods  to  Jacob  Reisner,  the  defendant's  son,  who  called  to  purchase 
and  receive  them  in  a  wagon  bearing  the  name  "A.  Reisner,  39  Lud- 
low Street,"  and  that  for  several  years  Jacob  Reisner  had  been  pur- 
chasing poultry  in  the  sama  way  for  the  defendant.  It  was  also 
proved  that  all  except  $100  of  the  bill  was  paid  for  by  a  check  of 
A.  Reisner  &  Co.,  signed  by  the  defendant  personally.  After  the 
bills  to  Third  Street  Poultry  Company  had  been  placed  in  evidence, 
the  plaintiff's  witness,  who  sold  the  goods,  attempted  to  explain  the 
manner  in  which  they  were  billed  by  a  conversation  had  with  Jacob 
Reisner  at  the  time  of  the  sale  and  before  the  transaction  was  finished. 
This  was  excluded  by  the  court  and  the  complaint  dismissed. 

I  am  of  the  opinion  that  there  was  sufficient  evidence  of  an  agency 
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on  the  part  of  Jacob  Reisner  for  the  defendant  to  be  implied  from 
the  general  course  of  dealings  and  the  fact  that  he  came  to  the  plain- 
tiflf's  store  and  took  away  the  goods  in  a  wagon  bearing  his  father's 
name,  as  he  had  previously  done,  upon  which  the  plaintiff  was  enti- 
tled to  rely,  and  the  conversations  at  the  time  of  the  sale  should  have 
been  admitted,  to  explain  why  the  goods  were  billed  to  the  Third 
Street  Poultry  Company. 

Judgment  should  be  reversed,  and  new  trial  granted,  with  costs  to 
the  appellant  to  abide  the  event.    All  concur. 


GARSIDB  V.  HOLLYWOOD  et  al. 
(Sapreme  Court,  Special  Term,  Kings  County.    December  7,  1914.) 

1.  iNJtJWCTiON  (I  102») — Subject  of  Helief — Pbbsonai.  Sioht& 

Injunction  will  not  issue  to  restrain  acts  which,  although  immoral, 
illegal,  or  criminal,  do  not  invade  the  dvll  rights  of  the  complainant, 
since  the  subject-matter  of  equitable  Jurisdiction  is  civil  property  and 
civil  rlglits. 

[Ed.  Note.— For  other  cases,  see  Injunction,  Cent  Dig.  i  176;  Dea  Dig. 
i  102.*] 

2.  Injunction  (§  101*)— Parties — TJnincoepobated  Association. 

Under  Code  Civ.  Proc.  §  1919,  allowing  the  maintenance  of  an  action 
by  the  president  of  an  unincorporated  association  upon  any  cause  of  ac- 
tion, upon  which  all  of  the  associates  may  maintain  such  action,  the  pres- 
ident of  an  unincorporated  manufacturer's  association  may  maintain  suit 
to  enjoin  the  members  of  a  labor  union  from  acts  which  affect  the  civil 
rights  of  all  the  members  of  the  manufacturers'  association. 

[Ed.  Note. — For  other  cases,  see  Injunction,  Cent  Dig.  S§  174,  176; 
Dec.  Dig.  i  101.*] 

3.  Tbade  TJnions  (§  8*) — Closed  Shops — Rights  of  Parties. 

A  manufacturer  has  a  legal  right  to  conduct  a  factory  as  an  open  shop, 
and  the  laborers  have  an  equal  right  to  refuse  to  work,  except  in  a  closed 
shop. 

[Ed.  Note. — For  other  cases,  see  Trade  Unions,  Cent  Dig.  f  6;  Dec. 
Dig.  i  8.»] 

Action  by  John  R.  Garside,  as  President  of  the  Shoe  Manufacturers' 
Association  of  New  York,  against  Michael  J.  Hollywood,  as  Presi- 
dent of  the  United  Shoe  Workers  of  America,  Cutters'  Local  No. 
72,  and  others.    Application  for  an  injunction  pendente  lite  granted. 

George  E.  &"  Ernest  C.  Brower,  of  Brooklyn  (Almet  R.  Latson,  of 
New  York  City,  of  counsel),  for  the  motion. 

Panken  &  Rothenberg  (Morris  Rothenberg,  of  New  York  City,  of 
counsel),  opposed. 

BENEDICT,  J.  This  is  an  application  for  an  injunction  during 
the  pendency  of  a  suit  brought  by  the  plaintiff,  a  voluntary  unincor- 
porated association  composed  of  17  firms  and  corporations  engaged 
in  the  manufacture  and  sale  of  shoes  in  the  city  of  New  York,  bor- 
oughs of  Brooklyn  and  Manhattan,  and  employing  about  5,000  em- 
ployes.    The  defendants  are  voluntary  associations  of  the  operators 
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in  the  factories  of  the  plaintiff's  constituents,  comprising  local  unions, 
and  certain  individual  defendants  are  also  impleaded.  The  relief 
sought  in  the  action  is  the  perpetual  restraint  of  the  defendants  from 
unlawful  interference  with  the  business  of  the  plaintiff's  constituents 
by  means  of  acts  of  physical  violence,  intimidations,  threats,  and 
abuse  directed  against  them  and  their  employes  by  the  defendants  and 
their  members,  whereby  the  defendants  have  coerced  other  employes 
of  the  plaintiff's  constituents,  who  were  unwilling  to  join  a  strike 
called  by  the  defendants,  into  leaving  tlieir  employment,  and  by  pre- 
venting other  persons  from  accepting  employment  by  the  plaintiff's 
constituents  to  fill  the  vacancies  thus  created. 

The  plaintiff  claims  that  the  defendants  have  formed  a  combination, 
conspiracy,  or  federation,  with  an  unlawful  purpose,  and  are  utilizing 
unlawful  means  to  accomplish  that  purpose.  The  question  presented 
to  this  court  is  whether  the  plaintiff  association  is  entitled  to  an  in- 
junction pendente  lite  under  the  law  as  it  is  applicable  and  upon  the 
facts  as  they  are  shown  by  the  affidavits  submitted. 

[1]  The  subject-matter  of  equitable  jurisdiction  is  civil  property 
and  the  maintenance  of  civil  rights.  Injunctions  do  not  issue  to  pre- 
vent acts  merely  because  they  are  immoral,  or  illegal,  or  criminal,  but 
only  in  case  the  complainant's  civil  rights  are  being  invaded.  22  Cyc. 
-757. 

[2]  I  think  it  may  fairly  be  stated  that  the  plaintiff  is  entitled  to 
maintain  an  action  for  the  restraint  of  an  unlawful  interference  with, 
or  an  attempted  invasion  of,  the  rights  of  its  several  constituent  mem- 
bers, when  the  acts  involved  would  affect  the  civil  rights  or  property 
of  all  the  members,  whatever  might  be  the  rule  if  the  alleged  unlaw- 
ful acts  affected  only  one  or  a  few  of  such  members  (see  section  1919, 
Civil  Code);  and  I  think,  too,  that  the  plaintiff's  papers  show  that 
this  action  does  affect  the  civil  rights  and  interests  of  all  the  members 
of  the  plaintiff's  association. 

[3]  I  have  examined  the  voluminous  papers  submitted  upon  this 
motion  with  great  care,  to  ascertain  whether  the  admitted  facts  would 
warrant  the  granting  of  the  preliminary  injunction.  Not  a  little  space 
has  been  consumed  by  both  sides  in  the  endeavor  to  prove  that  the 
plaintiff's  constituents  were  maintaining  open  shops,  and  the  defend- 
ants were  insisting  upon  the  shops  being  conducted  as  closed  shops. 
This,  however,  has  no  very  direct  bearing  upon  the  decision  of  this 
motion,  for  the  reason  that  the  plaintiff's  constituents  had  a  perfect 
legal  right  to  insist  upon  conducting  their  shops  as  open  shops  (Peo- 
ple v.  Marcus,  185  N.  Y.  257,  77  N.  E.  1073,  7  L.  R.  A.  [N.  S.]  282, 
113  Am.  St.  Rep.  902,  7  Ann.  Cas.  118);  and,  on  the  other  hand,  it 
was  lawful  for  the  defendants  to  refuse  to  work  for  the  plaintiffs 
constituents,  unless  in  closed  shops  (Jacobs  v.  Cohen,  183  N.  Y.  207, 
76  N.  E.  5,  2  L.  R.  A.  [N.  S.]  292,  111  Am.  St.  Rep.  730,  5  Ann. 
Cas.  280). 

The  acts  complained  of,  if  they  were  committed,  would  clearly  be 
invasions  of  the  rights  of  the  plaintiff's  constituents  under  the  au- 
thorities cited  upon  the  brief  of  the  learned  counsel  for  the  plaintiff, 
and  even  under  those  cited  in  behalf  of  the  defendants.    Admitting 
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all  the  defendants'  contentions  as  to  the  defendants'  legal  rights, 
under  point  1  of  their  brief,  the  plaintiff  would  be  entitled  to  an  in- 
junction restraining  the  unlawful  acts  on  the  part  of  the  defendants, 
provided  such  acts  are  admitted  or  found  to  exist,  because  such  acts 
are  far  in  excess  of  the  defendants'  rights  of  striking  or  of  peaceful 
picketing,  or  the  other  classes  of  lawful  acts  permitted  by  law,  as  laid 
down  in  the  numerous  decisions  which  have  been  made  by  the  courts 
in  this  and  other  states.  See  People  v.  Davis,  159  App.  Div.  464, 
144  N.  Y.  Supp.  284.  The  defendants,  by  their  answering  affidavits 
and  their  verified  answers,  have  raised  an  issue  as  to  the  commission 
of  many,  but  not  all,  of  the  alleged  unlawful  acts.  In  my  opinion, 
however,  the  papers  submitted  sufficiently  establish,  for  the  purpose 
of  the  present  application  and  until  the  issues  can  be  determined  with 
more  accuracy  and  deliberation  upon  the  trial,  the  existence  of  an 
unlawful  conspiracy  on  the  part  of  the  defendants,  by  proof  of  the 
adoption  or  ratification  by  them  of  the  unlawful  acts  of  the  members 
of  the  unions. 

The  injunction  asked  for  is  broader  in  its  terms  than  the  plaintiff 
is  entitled  to,  and  the  order  to  be  made  hereon  cannot  follow  the  no- 
tice of  motion.  If  counsel  are  unable  to  agree  upon  its  terms,  it  may 
be  settled  on  notice. 


LEVERING  ft  GARRIGUBS  CO.  v.  CBNTtTRT  HOLDING  CO.  et  al. 

(No.  6531.) 

(Supreme  Ck>urt,  Appellate  Division,  First  Department    December  18,  1914.) 

1.  Dauages  (§  68*) — ^Interest — Liability — Unliquidated  Demand. 

A  contractor,  wbo  was  to  be  paid  the  final  Installment  60  days  after 
completion  of  the  work,  who  contended  that  the  owner  was  not  entitled 
to  any  deduction  on  account  of  items  in  which  the  contractor  had  failed 
to  complete  the  contract,  and  who  offered  evidence  that  the  allowance 
should  have  been  less  than  that  made  by  the  court,  could  not  claim  that 
the  owner  should  have  bnown  what  balance  was  due  It  on  the  final  pay- 
ment, and  hence  was  not  entitled  to  interest  thereon. 

[Ed.  Note. — For  other  cases,  see  Damages,  Cent.  Dig.  $g  141-143;  Dec 
Dig.  i  68.*] 

2.  Contracts  (g  300*) — BaiLDiNO  Contracts — Performance — Excuse. 

The  time  fixed  by  a  building  contract  for  the  performance  of  the  con- 
tractor's work  was  abrogated  by  the  owner's  delay  in  the  performance  of 
preliminary  work,  and  the  contractor  had  a  reasonable  time,  under  all 
the  circumstances,  for  completing  performance  after  the  owner's  perform- 
ance. 

[Ed.  Note.— For  other  cases,  see  Contracts,  Cent  Dig.  if  1372-1381; 
Dec.  Dig.  {  30O.*l 

8.  Mechanics'  Liens  (S  281*)  —  Action  to  Bnfobce  —  Evidence  —  Nonpbh- 

rOBHANCE   OF  WORK. 

Evidence  In  an  action^to  enforce  a  mechanic's  lien  held  to  warrant  an 
Inference  that  it  was  impracticable  for  a  contractor  to  remain  ready  dur- 
ing a  period  when  its  actual  work  would  be  Interfered  with  by  the  own- 
er's delay  In  preliminary  work. 

[Ed.  Note. — For  other  cases,  see  Mechanics'  Liens,  Cent  Dig.  §}  565- 
672;    Dec.  Dig.  §  281.»] 
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4.  Appeal  and  Ebbob  (J  1071*)— Habmlesb  Ebbok— Findirg. 

In  a  contractor's  action  to  enforce  a  mechanic's  lien,  wbere  It  was  ex- 
cused by  the  owner's  delay  In  performing  the  preliminary  work,  and 
where  it  was  Impracticable  for  it  to  remain  ready  for  work  daring  such 
delay,  a  failure  to  find  that  It  performed  no  work  during  that  time  was 
Immaterial,  and  not  prejudicial. 

[Ed.  Note.— For  other  cases,  see  Appeal  and  Error,  Cent  Pig.  {$  4234- 
4239 ;  Dec.  Wg.  §  1071.»] 

Qw  Appbai.  and  Ebbob  (§  1046*) — Rbicabk  op  Ooitbt — ^HABia.ESB  Erbos. 

In  a  contractor's  action  to  enforce  a  mechanic's  Hen,  where  there  was 
no  delay  on  the  part  of  plaintiff  in  obtaining  the  steel  for  its  structural 
work,  and  where  the  court's  failure  to  find  that  the  delay  was  not  <auscd 
by  such  failure  was  immaterial,  a  remark  of  the  court;  not  ruling  that 
the  delay  was  thereby  excused,  even  if  Indicating  an  erroneous  view  with 
respect  to  that  point,  was  not  prejudicial. 

[Ed.  Note.— For  other  cases,  see  Appeal  and  Error,  Cent  Dig.  U  4128- 
4131,  4134;   Dec.  Dig.  §  1046.  •] 

6.  Appeal  and  Ebbob  (§  1177*) — Review — Cobbect  Judgment. 

The  Appellate  Division  is  not  required  to  grant  a  new  trial  In  an  ac- 
tion tried  before  the  court,  where  the  Judgment  is  right  on  The  material 
facts  as  it  finds  them. 

[Ed.  Note. — For  other  cases,  see  Appeal  and  Error,  Cent  Dig.  ||  4507- 
4604,  4606-4610;    Dec.  Dig.  S  1177.*] 

7.  Mechanics'  Liens  (|  281*) — Action  to  Enfobcb— Evidence. 

In  a  contractor's  action  to  enforce  a  mechanic's  Hen,  a  finding  that  It 
completed  the  work  within  a  reasonable  time  after  the  day  when  it  wax 
practicable  to  begin  held  sustained  by  the  evidence. 

[Ed.  Note. — For  other  cases,  see  Mechanics'  Liens,  Cent  Dig.  g]  565- 
C72;   Dec.  Dig.  §  281.»] 

8.  Mechanics'  Liens  (g  280*) — Action  to  Enfobce — Exclusion  of  Evidence. 

In  a  contractor's  action  to  enforce  a  mechanic's  lien,  where  the  owner 
was  not  entitled  to  recover  on  its  counterclaim  for  the  loss  of  rental 
value,  the  exclusion  of  evidence  as  to  the  loss  of  rental  value  was  not 
erroneous. 

[Ed.  Note. — For  other  cases,  se«  Mechanics'  Liens,  Gent  Dig.  §S  657- 
663;   Dec.  Dig.  §280.*] 

Appeal  from  Special  Term,  New  York  County. 

Action  by  the  Levering  &  Garrigues  Company  against  the  Century 
Holding  Company  and  another.  From  a  judgment  in  favor  of  plain- 
tiff, entered  upon  a  trial  of  the  issues,  defendants  appeal.  Modified  and 
affirmed. 

Argued  before  CLARKE,  McLAUGHLIN,  LAUGHLIN,  SCOTT, 
and  DOWLING,  JJ. 

Louis  Salant,  of  New  York  City,  for  appellants. 
Frank  M.  Avery,  of  New  York  City  (Edgar  J.  Phillips,  of  New  York 
City,  on  the  brief),  for  respondent. 

LAUGHLIN,  J.  This  is  an  action  for  the  foreclosure  of  a  mechan- 
ic's lien.  The  defendant  the  Century  Holding  Company  was  the  owner 
of  premises  known  as  Nos.  25-33  West  Forty-Fifth  street,  borough  of 
Manhattan,  New  York,  and  on  the  26th  day. of  May,  1912,  it  entered 
into  a  contract  in  writing  with  the  plaintiff,  by  which  the  latter  agreed 
to  "provide  all  the  materials  and  perform  all  the  work  for  furnishing 
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and  erecting  the  structural  steel  work"  according  to  plans  and  specifica- 
tions for  the  erection  on  the  premises  of  a  16-story  loft  building,  for 
the.agreed  price  of  $66,750,  payable  in  four  installments.  The  defend- 
ant United  States  Fidelity  &  Guaranty  Company  executed  as  surety  an 
undertaking  on  which  the  lien  was  discharged.  The  plaintiff  substan- 
tially completed  its  contract,  but  for  certain  omissions  the  defendants 
were  allowed  $687.  The  plaintiff  also  performed  extra  work  of  the 
value  of  $2,398.48.  The  first  two  installments  were  paid  in  full,  and 
$2,159.73  was  paid  on  account  of  the  extra  work.  The  plaintiff  has 
recovered  the  balance  of  the  value  of  the  extra  work,  and  the  third  and 
fourth  installments,  less  the  deduction  allowed  for  uncompleted  items, 
together  with  interest  on  the  balance  for  extra  work  and  on  the  third 
and  fourth  installments. 

[1]  The  only  complaint  made  by  the  appellants  with  respect  to  the 
recovery  on  plaintiflF's  cause  of  action  is  concerning  the  interest ;  but 
they  contend  that  the  owner  was  entitled  to  recover  on  its  counterclaim, 
which  was  dismissed.  The  final  installment  was  payable  60  days  after 
completion  of  the  work.  The  court  found  that  the  work  was  substan- 
tially completed  on  the  1st  day  of  February,  1913,but  for  some  reason 
not  explained,  and  not  important,  since  the  plaintiff  did  not  aippeal,  the 
plaintiff  was  allowed  interest  on  the  third  installment,  which  was  pay- 
able at  the  date  of  substantial  completion,  only  from  the  28th  day  of 
February,  1913.  The  court  found  that  the  plaintiff  had  performed 
all  the  work,  with  the  exception  of  the  items  for  which  an  allowance 
has  been  made,  on  or  about  the  11th  day  of  April,  1913,  and  that  the 
final  payment  under  the  contract  and  the  payment  for  the  extra  work 
became  due  On  the  11th  day  of  June,  1913,  and  interest  thereon  was 
allowed  from  that  date. 

The  learned  counsel  for  the  appellants  contends  that  no  interest 
should  have  been  allowed,  for  the  reason  that  by  the  plaintiff's  failure 
to  complete  performance  of  the  contract  in  all  respects  the  amount  due 
the  plaintiff  was  unliquidated.  We  are  of  opinion  that  this  contention 
is  sound  with  respect  to  the  final  payment  under  the  contract.  The 
owner  claimed  that  it  was  entitled  to  an  allowance  on  account  of  the 
items  in  respect  to  which  the  plaintiff  failed  to  complete  the  contract 
for  considerably  more  than  was  allowed  by  the  court,  and  the  plaintiff 
contended  that  the  owner  was  not  entitled  to  any  deduction,  and  con- 
tested the  making  of  any  allowance  with  respect  thereto  on  the  trial, 
and  concerning  two  of  the  items  offered  evidence  tending  to  show  that 
the  allowance  should  have  been  less  than  that  made  by  the  court.  The 
plaintiff,  therefore,  is  in  no  position  to  contend  that  the  defendant 
should  have  known  what  balance  was  due  the  plaintiff  on  the  final  pay- 
ment. If  the  plaintiff  and  defendant  had  agreed  with  respect  to  the 
amount  to  be  deducted,  then  there  would  be  a  basis  for  its 'claim  for 
interest  on  the  balance.  The  excessive  interest  thus  recovered  appears 
to  be  $499.40. 

[2-4]  The  owner's  counterclaim  is  for  damages  for  rental  value  on 
account  of  the  failure  of  the  plaintiff  to  complete  performance  of  its 
contract  within  a  reasonable  time  after  the  20th  day  of  November,  1912. 
The  appellants  contend  that  the  court  erred  in  excluding  evidence  o£- 
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fered  to  show  thfe  damages  sustained  by  the  loss  of  rental  value  for 
the  period  between  the  time  when  the  plaintiff  should,  as  they  claim, 
have  completed  the  contract  and  the  time  of  completion.  By  the  ex- 
press terms  of  the  contract  the  owner  was  to  excavate  and  construct 'the 
foundation,  and  it  agreed  to  complete  this  work  free  from  obstruction 
and  readily  accessible  on  or  before  the  5th  day  of  August,  1912.  The 
plaintiff  agreed  to  commence  its  work  on  the  day  after  the  completion 
of  the  foundation  by  the  owner.  The  first  work  to  be  performed  by  the 
plaintiff  was  the  construction  of  the  grillage,  or  substructure,  on  the 
foundation;  and  it  agreed  to  commence  this  work  on  or  before  the 
6th  day  of  August,  1912,  and  to  commence  tlie  construction  of  the  su- 
perstructure on  or  before  the  20th  of  the  same  month,  and  to  com- 
plete its  work  on  or  before  the  25th  day  of  September,  1912.  It  is  con- 
ceded that  the  owner  failed  to  perform  its  contract,  in  that  it  did  not 
cornplete  the  foundation  until  the  20th  day  of  November,  1912.  The 
plaintiff  in  the  meantime  had  commenced  the  construction  of  the  gril- 
lage, or  substructure,  on  the  foundation,  as  parts  of  the  foundation 
were  completed  by  the  owner,  and  it  completed  the  same  on  the  20tli 
day  of  November,  concurrently  with  the  completion  of  the  foundation 
by  the  owner.  It  then  had  a  foreman  and  a  number  of  men  on  the 
premises,  who  had  been  employed  in  constructing  the  grillage  or  sub; 
structure. 

On  the  morning  of  that  day  the  plant  used  in  the  construction  of 
the  foundation  still  occupied  the  street  adjacent  to  the  premises,  so  that 
free  access  to  the  premises  was  not  afforded  the  plaintiff  to  proceed 
with  the  delivery  of  material  and  the  construction  of  the  superstruc- 
ture. The  plaintiff  thereupon  sent  its  foreman  and  employes  to  work 
on  another  job.  Evidence  on  the  part  of  the  defendant  tends  to  show 
that  by  noon  on  that  day  the  plant  used  in  the  construction  of  the 
foundation  had  been  removed  and  the  premises  were  ready  for  the 
plaintiff  to  proceed  with  its  work ;  but  there  is  no  evidence  that  it  so 
notified  the  plaintiff,  or  that  it  gave  notice  to  the  plaintiff  in  advance 
that  it  would  complete  the  foundation  on  that  day  and  have  the  plant 
removed,  so  that  plaintiff  might  arrange  to  have  material  delivered  for 
the  superstructure.  It  is  to  be  inferred  that  the  plaintiff's  shops  where 
the  steel  was  fabricated  were  outside  the  city,  for  its  letter  heads  so 
show  and  it  appears  that  the  material  was  hauled  from  a  dock  to  the 
premises  on"  which  the  building  was  being  erected.  The  plaintiff  com- 
menced delivering  material  for  the  superstructure  on  the  29th  day  of 
November,  and  its  foreman  and  employes  returned  on  that  day  and 
resumed  work  the  next  day. 

The  appellants  complain  of  the  failure  of  the  trial  court  to  find  that 
the  plaintiff  did  no  work  between  the  20th  and  29th  days  of  Novem- 
ber. The  court,  however,  found  that  the  plaintiff  completed  the  work 
within-  a  reasonable  time  after  the  owner  finished  the  construction  of 
the  foundation.  There  is  no  question  with  respect  to  the  law  applica- 
ble to  the  case,  for  by  the  express  terms  of  the  contract,  as  well  as 
under  the  general  rule  of  law,  the  time  prescribed  by  the  contract  for 
the  performance  of  the  plaintiff's  work  was  abrogated  by  the  owner's 
delay,  and  the  plaintiff  had  a  reasonable  time  under  all  the  circum- 
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Stances  for  completing  performance  after  the  expiration  of  the  delay 
caused  by  the  owner.  It  would  seem  that  more  proof  could  and  should 
have  been  made  to  the  effect  that  it  was  impracticable  for  the  plain- 
tiff to  remain  ready  to  proceed  with  the  work  at  any  moment  the  owner 
finished  the  foundation  and  the  premises  were  free  to  permit  it  to 
proceed;  but  the  circumstances  are  such,  we  think,  as  to  fairly  war- 
rant the  inference  that  it  was  impracticable  for  it  thus  to  remain  ready. 
Owing  to  the  delay  of  the  owner,  the  season  had  changed,  and  the 
plaintiff  had  other  work  which  required  its  attention.  We  are  there- 
fore of  opinion  that,  although  the  facts  were  as  claimed  by  the  appel- 
lants with  respect  to  there  being  no  work  performed  during  those  nine 
days,  the  failure  of  the  court  so  to  find  is  immaterial,  and  not  prejudi- 
cial to  the  rights  of  the  appellants. 

[5]  The  appellants  claim  that  remarks  of  the  court  at  the  close  of 
the  evidence  show  that  the  court  was  under  the  erroneous  impression 
that  plaintiff's  delay  in  resuming  work  after  the  20th  of  November  was 
caused  by  its  being  delayed  in  receiving  niaterial  from,  the  Bethlehem 
Steel  Company,  with  which  by  the  express  provisions  of  the  contract 
the  plaintiff  was  not  to  be  chargeable.  It  is  conceded  that  there  was  no 
delay  from  that  cause,  and  that  plaintiff  received  no  material  from,  the 
Bethlehem  Steel  Company.  The  record  does  not  show  that  counsel 
for  either  party  considered  at  the  time  that  the  remarks  of  the  court 
indicated  an  erroneous  view  with  respect  to  the  evidence.  As  no  evi- 
dence with  respect  to  that  point  was  offered,  it  is  probable  that  the 
court  was  referring  to  the  provision  of  the  contract  as  indicating  that 
the  plaintiff  was  not  held  unconditionally  to  completion  within  a  given 
time,  and  did  not  intend  to  rule,  and  was  not  understood  as  ruling,  that 
the  delay  was  excusable  on  that  ground.  The  failure  of  the  court  to 
find,  as  requested  by  appellants,  that  the  delay  was  not  caused  by  the 
failure  of  said  steel  company  to  deliver  material  to  plaintiff  is  imma- 
terial, and  does  not  show  that  the  court  excused  the  delay  on  an  erro- 
neous theory. 

[I]  Moreover,  the  court  is  no  longer  required  to  grant  a  new  trial 
in  an  action  tried  before  the  court,  where  the  judgment  is  right  on  the 
material  facts  as  we  find  them. 

The  other  claims  made  by  the  appellants  with  respect  to  delay  on  the 
part  of  the  plaintiff  in  proceeding  with  due  diligence  are  without  mer- 
it, and  require  no  discussion. 

[7]  We  are  of  opinion  that  the  finding  of  the  court  to  the  effect  that 
the  plaintiff  completed  the  work  within  a  reasonable  time  after  the  20th 
of  November  is  fairly  sustained  by  the  evidence. 

[8]  That  being  so,  no  error  was  committed  in  excluding  evidence 
with  respect  to  the  loss  of  rental  value,  for  the  owner  is  not  entitled  to 
recover  on  its  counterclaim ;  and  in  so  rulipg  we  express  no  opinion 
with  respect  to  whether  the  damages,  if  recoverable,  would  have  been 
measured  by  a  liquidated  damage  clause  in  the  contract,  or  by  the  loss 
of  rental  value. 

It  follows  that  the  judgment  should  be  modified,  by  deducting  from 
the  recovery  the  excess  of  interest,  and,  as  so  modified,  affirmed,  with- 
out costs.    All  concur. 
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(88  Misa  Rep.  109)     . 

WEAR  y.  KOBHLBR. 

(Supreme  Court,  Appellate  Term,  First  Department    December  24,  1914.) 

Adjoining-  Landownebs  (f  6*) — Latbbal  Support — Pboxbctioit  op  Adjoib- 

.     IKQ  Walls.  < 

One  intending  to  excayate  below  the  depth  of  ten  feet  Is  made  liable 
for  the  safety  of  adjoining  walls  by  Building  Code,  8  22,  though  the  ex- 
cavation is  carried  down  only  nine  feet,  and  no  license  to  make  them  safe 
has  been  tendered  by  the  owner. 

[Ed.  Note. — ^For  other  cases,  see  Adjotoing  Landowners,  Cent.  Dig.  {{ 
10-16,  26-36,  49-52 ;   Dec,  Dig.  §  6.»] 

Page,  J.,  dissenting. 

Appeal  from  City  Court  of  New  York,  Trial  Term. 
Action  by  Frank  M.  Wear  against  Theresa  Koehler.    From  a  judg- 
ment for  defendant,  plaintiff  appeals.    Reversed. 

Argued  December  term,  1914,  before  GUY,  BIJUR,  and  PAGE,  JJ. 

Herman  B.  Goodstein,  of  New  York  City,  for  appellant. 
Clifford  C.  Roberts,  of  New  York  City,  for  respondent. 

GUY,  J.  The  action  was  brought  by  plaintiff  to  recover  the  sum 
of  $689  expended  by  plaintiff  in  underpinning,  bracing,  preserving, 
and  completing  a  certain  foundation  wall  to  him  belonging.  The  par- 
ties to  this  action  were  adjoining  owners  of  certain  real  property  in 
the  borough  of  Manhattan.  It  was  conceded  upon  the  trial  that 
defendant,  on  May  18,  1912,  caused  to  be  filed  with  the  building  de- 
partment plans  for  the  erection  of  a  new  building  on  her  property 
adjoining  the  plaintiff's,  and  that  in  her  application  there  was  a  state- 
ment made,  with  her  authority,  that  she  intended  to  excavate  below  a 
depth  of  ten  feet,  and  that  on  August  3,  1912  (before  plaintiff  ex- 
pended the  moneys  in  question)  the  bureau  of  buildings  notified  both 
defendant  and  plaintiff  that  plaintiff's  wall  adjoining  defendant's  prop- 
erty was  in  an  unsafe  condition  by  reason  of  the  excavating  work  be- 
ing done  by  the  defendant. 

Section  22  of  the  Building  Code  provides  as  follows : 

"Whenever  an  excavation  of  either  earth  or  rock  for  buildtng  or  other  pur- 
poses thatt  be  intended  to  be,  or  shall  be  carried  to  the  depth  of  more  tbaa 
ten  feet  below  the  curb,  the  person  or  persons  causing  such  excavation  to  be 
made  shall  at  all  times,  from  the  commenoemcnt  until  the  oompletion  thereof, 
if  afforded  the  necessary  license  to  enter  upon  the  adjoining  land,  and  not  oth- 
erwise, at  his  or  their  own  expense,  preserve  any  adjoining  or  contiguous 
wall  or  walls,  structure  or  structures  from  Injuiy,  and  support  the  same  Dy 
proi>er  foundations,  so  that  the  said  wall  or  walls,  structure  or  structures 
shall  be  and  remain  practically  as  safe  as  before  such  excavation  was  com- 
menced, whether  the  said  adjoining  or,  contiguous  wall  or  walls,  structure  or 
structures  are  down  more  or  less  than  ten  feet  below  the  curb." 

The  defendant  entered  into  a  contract  with  a  building  company  for 
the  demolition  of  the  old  building  and  the  erection  of  a  new  one, 
which  contract  provided  that  the  builder  should  comply  with  section 
22  of  the  Building  Code,  and  protect  and  safeguard  plaintiff's  wall. 
Defendant's  contractor  started  to  demolish  the  building  o,f  the  de- 

*  tw  oUier  casM  see  wune  topic  &  i  mumbbb  In  Dec.  *  Am.  Dlge.  1M7  to  date,  ft  Rep'r  Indexa 
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fendant,  and  when  he  reached  the  end  or  bottom  of  the  old  foundation 
wall  stopped.  These  old  foundation  walls  were  only  nine  feet  below 
the  level  of  the  curb,  two  feet  below  plaintiff's  foundation  wall.  The 
jury  found  that  the  value  of  the  work  performed  by  the  appellant 
was  the  sum  of  $550,  and  rendered  its  verdict  in  that  amount. 

It  is  the  contention  of  the  defendant  respondent  that  the  plaintiff 
appellant  protected  his  westerly  wall  before  the  defendant  respondent 
commenced  excavation  of  earth  or  rock  under  plaintiff's  old  foundar 
tion,  and  that,  therefore,  the  respondent  is  not  liable.  This  contention 
is  not  supported  by  the  evidence.  On  the  contrary,  it  is  undisputed 
that  plaintiff's  foundation  extended  to  a  depth  of  only  seven  feet, 
and  that  defendant  continued  excavating  to  a  depth  of  at  least  eight 
feet  before  doing  any  shoring.  In  setting  aside  the  verdict  of  the 
jury  and  directing  judgment  in  favor  of  the  defendant,  the  learned 
trial  judge  said: 

"I  am  at  the  opinion  that  the  work  having  been  done  by  the  plaintiff  at  a 
time  when  defendant,  having  gone  down  only  nine  feet  below  the  curb  level 
and  stopped,  was  .not  called  upon  to  do  It,  *  *  *  and  consequently  de- 
fendant must  escape  liability." 

This  ruling  is  based  upon  a  misconception  of  the  statute.  Section 
22  of  the  Building  Code  is  practically  a  re-enactment  of  chapter  6, 
Laws  of  1855,  the  latter  providing  that  the  duty  to  protect  an  ad- 
joining building  shall  be  from  the  commencement  of  the  excavation, 
and  section  22,  providing  that  it  shall  be  "from  the  commencement 
thereof."  The  provision  of  the  statute  that  such  duty  on  the  part 
of  an  excavator  shall  arise  where  an  excavation  shall  be  intended  to  be, 
or  shall  be  carried  to  the  depth  of  more  than  ten  feet  below  the  curb, 
must  be  given  some  effect.  The  purpose  of  the  statute  is  to  impose 
some  duty  upon  an  excavator  in  addition  to  that  which  would  arise 
in  the  event  of  his  actually  excavating  to  a  greater  depth  than  -ten 
feet.  In  construing'  this  language  of  the  statute  in  Blanchard  v. 
Savarese,  97  App.  Div  58.  60,  89  N.  Y.  Supp.  664,  665,  aiffirmed  184 
N.  Y.  537,^  76  N.  E.  1089,  without  opinion,  the  learned  Appellate 
Division  said: 

"It  will  be  observed  that  under  the  New  Tork  Building  Code  the  obligation 
to  sustain  an  existing  wall  adjoining  land  upon  whl«h  an  excavation  Is  pro- 
posed to  be  made  exists,  not  enlj/  where  the  exoavaUon  is.  aetuvlly  carried  to 
u  depth  of  more  than  ten  feet  lielow  the  curb,  l)ut  also  where  the  intention  is 
to  carrv  it  to  such  depth." 

Again,  in  Foster  v.  Zampieri,  140  App.  Div.  471,  473,  475,  125  N. 
Y.  Supp.  422,  424,  affirmed  206  N.  Y.  704,  99  N.  E.  1107,  without 
opinion,  the  plaintiff  failed  to  prove  the  depth  to°  which  the  excava- 
tion had  been'  made  by  the  defendant,  and,  at  the  close  of  plaintiff's 
case,  defendant  moved  to  dismiss  on  the  ground  that  there  could  be 
no  recovery  unless  it  was  shown  that  defendant  had  actually  excavated 
to  a  deptii  of  more  than  ten  feet  below  the  curb,  which  motitm  was 
denied.  In  affirming  a  judgment  in  favor  of  plaintiff,  the  learned 
appellate  court  (McLaughlin,  J.,  writing  the  opinion)  said: 

"The  defendants'  claim  Is  that  a  person  making  an  excavation  Is  under  no 
liability  to  protect  adjoining  walls  unless  he  actually,  excavated  more  than  ten 
.feet  below  ttie  curb.    But  U  this  la  the  pcopex  constructloit,  tl^ea  aa  adJoUtlug 
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owner  would  be  obliged,  tn  every  instance,  to  protect  his  walls  until  the  ex- 
cavation had  reached  a  depth  of  ten  feet,  and  the  burden  would  be  placed 
upon  him  to  ascertain  whether  the  excavations  were,  in  fact,  carried  fur- 
ther than  that.  I  do  not  think  this  Is  the  proper  construction  of  the  section. 
The  plain  Intent  of  it,  as  it  seems  to  me,  is  that  a  person  commencing  an  ex- 
cavation  ichich  he  intends  to  carry  doivn  more  than  ten  feet  is  liable  at  all 
tim^et  for  the  safety  of  adjoining  waits.  That  such  is  the  intent  and  mean- 
ing of  the  section  is  no  longer  open  to  question  in  this  court.  *  •  •  The 
fact  that  the  defendants  did  not  exca\-ate  more  than  ten  feet  did  not  con- 
stitute a  defense  to  this  action.  Plaintiff  had  been  notified  by  the  bureau  of 
buildings  that  the  wall  of  his  building  was  unsafe  aud  he  must  protect  It 
*  *  *  That  being  so,  the  plaintiff  had  a  right  to  protect  the  wall  at  their 
(defendants')  expense,  and  It  was  his  duty  to  do  so." 

The  duty  rested  upon  the  defendant  to  request  permission  to  enter 
upon  plaintiff's  premises  for  the  purpose  of  doing  work  necessary  to 
the  support  of  plaintiff's  wall.  It  is  no  defense  that  plaintiff  did  not 
proffer  such  a  license  without  being  asked  for  same.  Reeves  on  Real 
Property  (Ed.  1909)  vol.  1,  p.  283;   Dorrity  v.  Rapp,  72  N.  Y.  307. 

It  follows  that  the  order  and  judgment  must  be  reversed,  with 
costs,  and  the  verdict  in  favor  of  plaintiff  reinstated,  with  costs. 

BIJUR,  J.,  concurs. 

PAGE,  J.  (dissenting).  In  the  case  at  bar  the  defendant  was  tear- 
ing down  the  building  on  his  land,  and  had  not  completely  removed 
the  old  foundation  when  the  building  department  notified  both  the 
plaintiff  and  defendant  that  the  plaintiff's  building  was  unsafe,  and 
required  them  "to  make  same  safe  and  secure  by  doing  all  necessary 
shoring,  needling,  and  bracing,  and  underpinning  the  westerly  wall 
down  to  the  depth  of  the  adjoining  excavation."  The  excavation  here 
referred  to  was  the  old  cellar,  which  extended  about  three  feet  below 
the  plaintiff's  foundation  wall.  The  plaintiff  did  the  necessary  work, 
carryin|^  the  underpinning  of  his  building  to  a  depth  of  ten  feet.  This 
action  is  brought  to  recover  from  the  adjoining  owner  the  money 
expended  in  doing  this  work. 

I  cannot  concur  that  at  that  time  there  rested  upon  the  defendant 
any  obligation,  either  at  common  law  or  by  statute,  to  do  anything 
to  render  plaintiff's  building  safe.  He  owed  no  duty  to  support  the 
adjoining  building  at  all  at  common  law,  not  even  if  he  had  excavated 
Delow  the  depth  of  his  old  foundation.  Dorrity  v.  Rapp,  72  N.  Y. 
308;  Bloomingdale  v.  Duffy,  71  Misc.  Rep.  136,  127  N.  Y.  Supp. 
1080,  affirmed  146  App.  Div.  879,  130  N.  Y.  Supp.  1105.  Section 
22  of  the  Building  Code  provides  that,  when  a  person  intends  to  ex- 
cavate to  a  greater  depth  than  ten  feet  below  the  curb,  "the  person  or 
persons  causing  such  excavations  shall  at  all  times,  from  the  com- 
mencement until  the  completion  thereof,  *  *  *  preserve  any  ad- 
joining *  *  *  wall"  or  "structure.  *  *  * "  "From  the  com- 
mencement until  the  completion  thereof"  cannot  refer  to  anything 
except  the  excavation  contemplated  to  be  made  at  that  time,  and  can- 
not possibly  refer  to  any  excavation  made  years  before  when  the 
original  building  was  erected.  In  the  cases  cited  in  the  prevailing 
opinion  (Blanchard  v.  Savarese,  97  App.  Div.  58,  89  N.  Y.  Supp. 
664;  Foster  v.  Zampieri,  140  App,  .Div.  471,  125  N.  Y.  Supp.  422), 
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the  Kccavation  had  been  commenced  and  the  intention  declared  of 
carrying  the  excavation  thus  commenced  to  a  greater  depth  than  ten 
feet  below  the  curb.  Until  the  defendant  commenced  to  excavate  he 
w^  under  no  obligation  to  preserve  any  wall  or  structure  on  the 
adjoining  property.  He  had  the  right  to  tear  down  any  building 
erected  on  his  property,  and  if  the  adjoining  owner  had  so  erected 
his  building  that  it  could  not  safely  stand  without  the  support  of  the 
neighboring  building  the  obligation  to  take  the  necessary  precaution 
rested  upon  him  and  not  on  the  adjoining  owner  of  the  wrecked  build- 
ing. 
The  order  should  be  affirmed. 


TANNEH  et  al.  v.  Dl  BLAST. 
(Supreme  Court,  Appellate  Tenn,  Firat  Department    December  24,  1914.) 

1.  Trial  ({  166*) — ^Motion  fob  Disuissai/— Evidbnoe. 

On  moti<ni  for  dismissal  at  the  close  of  plaintiffs'  case,  testimony  of 
plaintiffs  must  be  taken  aa  true. 

[Ed.  Note. — For  other  cases,  see  Trial,  Cent  Di«.  f|  373,  374;  Dec 
Dig.  {  165.»] 

2.  Pabtnebship  (§  20*) — Existencb  or  Relation — RioBxe  or  PABiaxa. 

Where  two  persons  worked  under  an  agreement  for  an  ennal  division 
by  them  of  wages  to  be  paid  by  d^endant,  they  were  partners  to  that  ex- 
tent, and  could  recover  wages  earned  by  them. 

[Ed.  Note. — For  other  cases,  see  Partnership,  Cent  Dig.  |§  6,  7;  Dec. 
Dig.  §  20.*] 

Appeal  from  Municipal  Court,  Borough  of  Manhattan,  Second  Dis- 
trict. 

Action  by  Israel  Tanner  and  another  against  Antonio  Di  Blasi. 
Prom  a  judgment  of  dismissal  of  the  complaint,  and  from  an  order 
denying  new  trial,  plaintiffs  appeal.    Reversed,  and  new  trial  ordered. 

Argued  December  term,  1914,  before  GUY,  BIJUR,  and  PAGE,  JJ. 

Harris  Koppelman,  of  New  York  City,  for  appellants. 
Hobart  S.  Bird,  of  New  York  City,  for  respondent. 

PER.  CURIAM.  [1,2]  The  complaint  in  this  action  was  dismissed 
at  the  close  of  the  plaintiffs'  case,  upon  the  ground  that  there  was  no 
evidence  of  partnership  or  of  joint  interest  in  the  cause  of  action  shown 
in  the  plaintiffs.  This  was  error.  The  testimony  offered  by  the  plain- 
tiffs, tending  to  show  fully  the  arrangement  between  them  as  to  the 
wages  earned  by  them,  was  repeatedly  excluded  by  the  the  trial  court 
upon  objection  by  defendant's  counsel ;  but  there  was  sufficient  testi- 
mony given,  which  upon  a  dismissal  must  be  taken  as  true,  to  show 
that  plaintiffs  worked  under  an  agreement  for  an  equal  division  of 
the  wages  paid  and  to  be  paid  by  the  defendant,  and  were  partners  to 
that  extent.  Under  such  circumstances,  the  complaint  should  not  have 
been  dismissed. 

Judgment  reversed,  and  new  trial  ordered,  with  costs  to  appellants  to 
abide  the  event.    All  concur. 

*Por  other  cases  see  same  tople  ft  ( tmusma  In  Dm.  ft  Am.  Digs.  1W7  to  date,  ft  Rep'r  Indexes 
160N.X.S.— 42 
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ROBINSON  CLAY  PRODUCTS  CO.  OF  NEW  TORK  ▼.  JOHN  H. 

THATCHER  &  SONS. 

(Supreme  Court,  Appellate  Term,  First  Department    December  24,  1914.) 

1.  Sales  (J  127*) — Contbacts — ^Tura  as  of  the  Essence. 

Where  time  for  delivery  was  not  spedfled  in  a  contract  of  sale,  the 
buyer  could  not  make  time  of  the  essence,  without  giving  the  seller  np- 
tlce  of  an  intention  to  cancel  unless  delivery  was  made  on  or  before  a 
fixed  time. 

[Ed.  Note.— For  other  cases,  see  Sales,  Cent.  Dig.  {{  318,  310,  321 ;  Dec. 
Dig.  §  127.»] 

2.  Sales  (J  180*) — Contracts — Time  as  of  the  Essence — Waiveb. 

A  buyer,  accepting  a  part  of  the  goods  after  the  time  fixed  for  delivery 
and  requesting  the  seller  to  thereafter  deliver  more  goods,  thereby  waived 
time  for  performance,  though  originally  of  the  essence,  so  that  notice 
fixing  a  new  time  was  necessary. 

[Ed.  Note. — For  other  cases,  see  Sales,  Cent  Dig.  i|  469-472;  Dec. 
Dig.  i  180.*] 

Appeal  from  Municipal  Court,  Borough  of  Manhattan,  Ninth  Dis- 
trict. 

Action  by  the  Robinson  Clay  Products  Company  of  New  York 
against  John  H.  Thatcher  &  Sons.  From  a  judgment  of  dismissal,  and 
for  the  counterclaim  pleaded  by  defendant,  plaintiff  appeals.  Reversed, 
and  new  trial  granted. 

Argued  December  term,  1914,  before  GUY,  BIJUR,  and  PAGE,  JJ. 

Young  &  Hughes,  of  New  York  City  (James  A.  Hughes,  of  New 
York  City,  of  counsel),  for  appellant. 

Hirsh  &  Newman,  of  Brooklyn  (Benjamin  Reass,  of  Brooklyn,  of 
counsel),  for  respondent. 

PAGE,  J.  This  action  was  to  recover  the  contract  price  of  goods 
sold.  On  March  18, 1913,  the  defendant  ordered  certain  fire  brick  and 
tiles  from  the  plaintiff  by  a  written  order.  The  tiles  were  to  be  man- 
ufactured in  Ohio,  as  the  defendant  knew.  Prior  to  the  giving  of  the 
order,  one  of  defendant's  employes  testified  that  he  called  up  the  plain- 
tiff's New  York  office,  and  was  quoted  prices,  and  asked  when  deliv- 
eries could  be  made,  and  was  informed,  "In  four  or  five  weeks."  The 
written  order  states  these  prices,  but  is  silent  as  to  time  of  delivery. 
The  fire  brick  was  delivered  May  6th,  and  was  accepted  by  the  de- 
fendant. Thereafter  the  defendant  wrote  and  telephoned  to  plain- 
tiff's New  York  office  several  times,  inquiring  when  the  tiles  would 
be  shipped.  At  no  time,  however,  did  they  notify  the  plaintiff  that, 
unless  the  goods  were  shipped  at  a  time  certain,  they  would  cancel  the 
order.  The  tiles  were  shipped  on  May  20th.  On  that  date  the  defend- 
ant mailed  a  notice  of  cancellation  of  the  order. 

[1]  Judgment  was  given  for  the  defendant,  on  the  theory  that  time 
was  of  the  essence  of  me  contract.  But  neither  was  a  time  for  delivery 
specified  in  the  order,  nor  can  the  indefinite  expression  of  the  sales- 
man's expectation  over  the  phone  be  construed  as  an  agreement  defi- 
nitely fixing  the  time  for  delivery.    The  defendant  could  not  make  time 

*For  oUier  caMs  m«  lune  topic  ft  i  nuubsb  In  Doc.  ft  Am.  Dlci.  1M7  to  date,  ft  Rop'r  Indaxa* 
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of  the  essence,  without  thereafter  giving  plaintiflF  notice  of  its  intention 
to  cancel  the  order  unless  delivery  was  made  on  or  before  a  fixed  time. 

[2]  Even  if  time  had  been  of  the  essence  of  the  contract,  and  fixed 
at  five  weeks  from  March  19th,  the  defendant  waived  it  by  an  an  ac- 
ceptance of  a  portion  of  the  order  after  that  date  and  requesting  the 
plaintiff  to  thereafter  deliver  the  tile,  and,  once  waived,  notice  fixing 
a  new  time  was  necessary. 

The  judgment  should  be  reversed,  and  a  new  .trial  granted,  with 
costs  to  appellant  to  abide  the  event.   All  concur. 


VEIL  V.  THOMPSON  et  aL 
(Snpreme  Conrt,  Appellate  Term,  First  Department    December  24,  1914.) 

rBAUD    (§   11*) — RepBKSENTATIONS — STATEMENTS    OF    FACT — OPINION. 

A  representation  by  a  seller  of  bonds  that  no  otber'  bonds  of  the  issae 
were  on  the  market,  and  that  the;  were  shortly  to  be  retired  at  an  ad- 
vance price,  were  representations  of  fact,  and  not  of  opinion,  and  a  buyer, 
relying  thereon,  could  recover,  on  proving  falsity  of  the  representations 
and  damages. 

[Ed.  Note.— For  other  cases,  see  Fraud,  Cent.  Dig.  If  12, 13;  Dec.  Dig. 
§  U.»] 

Appeal  from  Municipal  Court,  Borough  of  Manhattan,  Third  Dis- 
trict. 

Action  by  Jacob  Henry  Veil  against  Arthur  V.  "R.  Thompson  and 
another,  doing  business  under  the  firm  name  and  style  of  Thompson  & 
Singleton.  From  an  order  of  the  Municipal  Court,  setting  aside  a  ver- 
dict for  plaintiff,  he  appeals.    Reversed,  and  verdict  reinstated. 

Argued  December  term,  1914,  before  GUY,  BIJUR,  and  PAGE,  JJ. 

Wise  &  Seligsberg,  of  New  York  City,  for  appellant. 
Stuart  M.  Kohn,  of  New  York  City  (Leon  Kauffman,  of  New  York 
City,  of  counsel),  for  respondents. 

BIJUR,  J.  Plaintiff  sued  to  recover  damages  for  false  representa- 
tions alleged  to  have  been  made  by  defendants,  relying  upon  which 
the  plaintiff  bought  certain  bonds,  to  his  loss  as  proved.  The  represen- 
tations proved  to  have  been  made  by  defendants  were  that  no  other 
bonds  of  this  issue  were  on  the  market,  and  that  they  were  shortly  to 
be  retired  at  an  advanced  price.  These  representations  were  of  facts 
which  were  material,  and  warranted  the  recovery  which  the  jury 
awarded.  They  were  not  representations  as  to  matters  of  opinion,  and 
the  verdict  should  not  have  been  set  aside. 

Order  reversed,  with  costs,  and  verdict  reinstated,  with  costs.  All 
concur. 
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BISHOP  V.  BISHOP. 

In  re  BISHOP. 

(No.  6666.) 

(Supreme  CJourt,  Appellate  Division,  First  Department.    December  24,  1914.) 

Divorce  (8  221*) — Allowances — Counsel  Fees. 

The  court  cannot  grant  counsel  fees  after  final  judgment  dissolvlag  the 
marriage. 

[Ed.  Note.— For  other  cases,  see  Divorce,  Cent  Dig.  {$  64i2,  643;  Dec 
Dig.  i  221.»] 

Appeal  from  Special  Term,  New  York  County. 

Action  by  Abigail  H.  Bishop  against  James  C.  Bishop  for  divorce. 
From  an  order  granting  counsel  fees  to  plaintiff,  defendant  appeals. 
Reversed. 

See,  also,  82  Misc.  Rep.  676,  144  N.  Y.  Supp.  143. 

Argued  before  INGRAHAM,  P.  J.,  and  McLAUGHLIN,  SCOTT, 
DOWUNG,  and  HOTCHKISS,  JJ. 

E.  P.  Shattuck,  of  New  York  City,  for  appellant. 
G.  F.  Lewis,  of  New  York  City,  for  respondent. 

PER  CURIAM.  The  court  had  no  power  to  grant  counsel  fee  aft- 
er a  final  judgment  dissolving  the  marriage.  See  Lake  v.  Lake,  194  N. 
Y.  179,  87  N.  E.  87. 

It  follows  that  so  much  of  the  order  as  is  appealed  from  should  be 
reversed,  with  $10  costs  and  disbursements. 


(88  Misc.  Bep.  103) 

SINGEB  V.  STBOMPF. 

(Supreme  CJourt,  Appellate  Term,  First  Department    December  24,  1914.) 

1.  PaTMENT  (J  73*) — ^PUEAWNO — Pboof. 

Where,  in  an  action  on  an  account  for  plumbers'  supplies,  defendant  in 
a  counterclaim  pleaded  an  assignment  to  plalntift  of  a  mechanic's  Hen 
for  $275,  which  it  was  agreed  should  operate  as  a  part  payment  on  de- 
fendant's indebtedness,  he  was  bound  to  prove  an  agreement  to  accept 
the  assignment  in  payment,  and  evidence  of  an  agreement  to  extend  the 
credit  by  reason  of  such  assignment,  and  to  credit  the  proceeds  of  the 
lieu  when  paid,  was  insufiicient. 

[Ed.  Note.— For  other  cases,  see  Payment,  Cent  Dig.  U  220-225,  232- 
238;   Dec.  Dig.  J  73.*] 

2.  CoBPORATioNS  (J  430*) — Officers — Authobitt. 

Where  the  president  of  a  bankrupt  corporation  had  a  power  of  attorney 
from  his  wife  to  transact  her  business,  his  agreement  that  defendant 
should  do  certain  plumbing  work  on  his  wife's  premises  and  the  value 
thereof  should  be  credited  on  defendant's  indebtedness  to  the  corpora- 
tion was  wholly  beyond  the  president's  authority,  and  ineffective  to  dis- 
charge defendant  pro  tanto  of  his  liability  to  the  corporation. 

[Ed.  Note.— For  other  cases,  see  Corporations,  Cent  Dig.  §{  1740,  1741 ; 
Dea  Dig.  §  430.*] 
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S.  CkwPOBATioNs  (f  430*) — OrncEBs — Atjthokitt — Notice. 

Every  person  deallog  with  an  oflBcer  of  a  corporation,  who  assumes 
to  act  for  It  In  matters  In  which  the  corporation's  interest  and  those  of 
the  oflScer  are  adverse,  is  put  on  inquiry  as  to  the  officer's  authority. 

[Ed.  Note.— For  other  cases,  see  Corporations,  Cent  Dig.  §|  1740,  1741 ; 
Dec  Dig.  {  480.*] 

Appeal  from  Municipal  Court,  Borough  of  Manhattan,  First  Dis- 
trict. 

Action  by  Henry  B.  Singer,  as  trustee  in  bankruptcy  of  the  Yorkville 
Plumbers'  Supply  Depot,  Incorporated,  bankrupt,  against  Otto  A. 
Strompf.  From  a  judgment  for  defendant,  plaintiff  appeals.  Revers- 
ed, and  new  trial  ordered. 

Argued  December  term,  1914,  before  GUY,  BIJUR,  and  PAGE,  JJ. 

Henry  W.  Sykes,  of  New  York  City,  for  appellant. 
J.  V.  Rooney,  of  New  York  City,  for  respondent. 

GUY,  J.  The  action  was  brought  to  recover  the  sum  of  $49878  and 
interest  from  June  10,  1914,  by  the  plaintiff,  as  trustee  in  bankruptcy, 
for  goods  sold  and  delivered  to  the  defendant  by  the  Yorkville  Plumb- 
ers' Supply  Depot,  Incorporated,  a  corporation  of  this  state.  The  answer 
admitted  the  allegations  of  the  complaint,  and  set  up  two  counterclaims ; 
the  first  one  alleging,  in  substance,  that  the  defendant,  after  the  indebt- 
edness sued  for  had  accrued,  had  filed  a  lien  upon  premises  known  as 
Washington  Market,  and  against  the  city  of  New  York  and  one  Bleck- 
man,  for  services  rendered  and  materials  furnished  by  the  defendant, 
amounting  to  the  sum  of  $275,  and  had  subsequently  assigned  said  lien 
to  the  Supply  Company,  "who  agreed  to  and  did  accept  said  assign- 
ment as  partial  payment  of  $275  by  this  defendant  on  account  of  his 
indebtedness."  The  second  counterclaim  alleged  that  defendant  per- 
formed work,  labor,  and  services  for  said  Supply  Company,  amounting 
to  the  sum  of  ^20,  and  that  said  Supply  Company  "agreed  to  accept 
said  work,  labor,  and  services  as  and  for  a  payment  or  credit  on  ac- 
count of  defendant's  indebtedness." 

[  1  ]  In  order  to  sustain  the  first  counterclaim,  and  to  show  that  the 
lien  was  accepted  by  the  Supply  Company  in  full  satisfaction  of  a  pre- 
ceding indebtedness,  the  defendant  must  establish  an  agreement  to  that 
effect  (Hall  v.  Stevens,  116  N.  Y.  201,  206,  22  N.  E.  374,  5  L.  R.  A. 
802),  and  without  such  proof  the  mere  acceptance  of  the  assignment 
did  not  discharge  the  original  debt  (Friberg  v.  Block,  65  App.  Div.  541, 
542,  73  N.  Y.  Supp.  104).  As  to  this  counterclaim  the  defendant  tes- 
tified that  one  Vogel,  then  the  president  of  the  Supply  Company,  "ac- 
cepted the  assignment."  Vogel  testified,  when  called  by  the  defendant 
as  his  own  witness,  that : 

"Mr.  Strompf  filed  me  an  assignment  of  the  lien  to  get  some  more  credit. 
I  accepted  it^  and  told  him  that,  if  it  was  paid,  his  credit  was  good." 

The  books  of  the  Supply  Company  showed,  however,  that  the  ac- 
count against  the  defendant  has  always  been  carried  along,  showing  a 
balance  against  him  of  $569.72,  and  upon  cross-examination  Vogel  tes- 
tified that  he  told  defendant  that  "when  the  lien  was  paid  he  would  give 
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credit  for  the  amount  of  the  lien."  It  also  appeared  that  statements 
were  rendered  to  the  defendant  monthly,  and  that  no  credits  appeared 
upon  those  statements.  It  was  shown  that  the  lien  was  never  paid,  and 
plaintiff  offered  at  the  trial  to  reassign  the  same  to  the  defendant.  I 
think  that  this  testimony  fails  entirely  of  showing  that  the  lien  was 
taken  and  accepted  as  a  satisfaction  of  defendant's  indebtedness  to  the 
Supply  Company. 

[2]  As  to  the  second  counterclaim,  there  can  be  little  doubt  but  that 
Vogel  intended  to  allow  the  defendant's  claim  for  work,  etc.,  to  apply 
upon  his  indebtedness  to  the  Supply  Company,  as  after  the  defendant 
performed  the  work  Vogel  gave  him  a  receipt  as  follows : 

"May  18,  1914. 
"Becelved  from  O.  A.  Strompf  two  hundred  and  twenty  ($220.00)  dollars. 

"YorkvUle  Plumbers'  Supply  Depot, 
"Per  T.  Vogel,  Prea." 

The  evidence  shows,  however,  that  Vogel's  wife  owned  some  real 
estate  in  Mt.  Vernon,  that  Vogel  had  a  power  of  attorney  from  his 
wife  to  transact  her  business,  that  defendant  went  to  Mt.  Vernon  at 
Vogel's  request,  and  with  Vogel  and  his  wife  made  an  agreement  to  and 
did  work  upon  her  premises,  said  work  amounting  to  said  sum  of  $220, 
and  that  thereafter  Vogel  gave  defendant  the  receipt  above  quoted. 

This  attempt  on  the  part  of  Vogel  to  pay  the  indebtedness  of  him- 
self or  his  wife,  and  bind  the  corporation  of  which  he  was  president, 
was  without  the  slightest  legal  effect.  He  was  not  in  any  way  shown 
to  have  authority  to  release  a  debt  due  the  corporation,  and  his  attempt 
so  to  do  was  wholly  beyond  the  scope  of  his  powers.  McCloskey  v. 
Goldman,  62  Misc.  Rep.  462,  115  N.  Y.  Supp.  189. 

[3]  Neither  did  defendant  have  a  right  to  rely  upon  this  act  of  Vo- 
gel, without  inquiring  as  to  his  power,  as  every  person  dealing  with  an 
officer  of  a  corporation,  who  assumes  to  act  for  it  in  matters  in  which 
the  interests  of  the  corporation  and  the  officer  are  advA-se,  is  put  upon 
inquiry  as  to  the  authority  of  the  officer.    (Id.) 

Judgment  reversed,  and  new  trial  ordered,  with  costs  to  the  appel- 
lant to  abide  the  event.    All  concur. 


B.  ALTMAN  &  CO.  v.  COMSTOCK  et  al.     (No.  6579.) 
(Supreme  Court,  Appellate  Division,  First  Department    December  18,  1914.) 

INTBBFLEADEB    (§   2*) GbOUNDS — DISPUTED    RlQHTS. 

A  bailee  of  furs,  which  were  claimed  by  two  different  parties,  both  of 
whom  bad  brought  replevin  therefor,  is  prima  facie  entitled,  upon  show- 
ing that  be  is  not  In  collusion  with  either  party  and  offering  to  deposit 
the  furs  as  the  court  may  direct,  to  interpleader  against  the  two  claim- 
ants, and  to  an  Injunction  restraining  the  prosecution  of  the  replevin  ac- 
tions, notwithstanding  the  fact  that  in  one  of  those  actions  the  other 
claimant  was  Joined  as  defendant,  since  that  action  might  be  dismissed 
as  to  the  adverse  claimant,  but  might  not  be  tried  first. 

[Ed.  Note. — For  other  cases,  see  Interpleader,  Cent.  Dig.  $  3 ;  Dec.  Dig. 
I  2.*1 ^ 
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Appeal  from  Special  Term,  New  York  County. 

Interpleader  by  B.  Altman  &  Co.  against  Ada  Comstock  and  an- 
other. From  an  order  denying  its  motion  for  temporary  injunction, 
plaintiflf  appeals.    Reversed,  and  motion  granted. 

Argued  before  CLARKE,  McLAUGHUN,  LAUGHUN,  SCOTT, 
and  HOTCHKISS,  JJ. 

Solomon  Hanford,  of  New  York  City,  for  appellant. 

Henry  J.  Goldsmith,  of  New  York  City,  for  respondent  Comstock. 

Wales  F.  Severance,  of  New  York  City,  for  respondent  Ornstein. 

LAUGHLIN,  J.  This  is  an  action  of  interpleader.  On  the  28th 
day  of  April,  1914,  the  defendant  Comstock  delivered  certain  furs 
to  the  plaintiff  to  be  stored.  Both  defendants  claim  the  furs,  and  have 
commenced  replevin  actions  to  obtain  them.  This  action  was  subse- 
quently brought,  and  the  motion  was  made  for  an  injunction  to  re>- 
strain  the  prosecution  of  the  replevin  actions. 

After  the  plaintiff  received  the  furs  for  storage  from  the  defend- 
ant Comstock,  and  on  the  22d  day  of  May,  1914,  the  defendant  Orn- 
stein, through  his  attorney,  notified  the  plaintiff  that  he  claimed  the 
furs.  The  plaintiff  acknowledged  the  receipt  of  that  notice,  and 
called  upon  Ornstein  "to  establish"  his  claim  without  delay.  There- 
after, and  on  the  9th  day  of  June,  Ornstein  formally  demanded  pos- 
session of  the  furs,  clamiing  that  they  had  been  stolen  from  him, 
and  on  the  next  day  he  commenced  a.  replevin  action  therefor  in  the 
Supreme  Court.  That  action  was  pending  when  this  action  was 
broi^ht.  The  affidavits  in  the  record  show  that  on  the  20th  day  of 
August,  or  the  14th  day  of  September,  the  defendant  Comstock 
brought  an  action  against  the  plaintiff  for  the  conversion  of  the  furs. 
That  action,  however,  was  disccwitinued  on  the  15th  of  September, 
and  thereupon  she  brought  an  action  in  replevin  in  the  Municipal 
Court  to  recover  the  furs,  joining  Ornstein  as  a  defendant.  It  is 
claimed  on  the  part  of  the  respondent  Comstock  that  this  was  pursu- 
ant to  an  arrangement  with  the  attorney  for  the  plaintiff,  and  that 
pursuant  thereto  she  procured  a  release  to  the  plaintiff  from  Ornstein, 
and  a  direction  in  .writing  by  him  to  the  plaintiff  to .  deliver  the  furs 
to  her ;  but  it  appears  that  Ornstein  has-  repudiated  the  release  and 
direction  for  the  delivery  of  the  furs  to  the  respondent  Comstock. 

Doubtless  the  motion  was  denied  on  the  theory  that  the  replevin 
action  brought  by  the  defendant  Comstock,  in  which  Ornstein  is 
joined  as  defendant,  will  determine  the  controversy.  There  is,  how- 
ever, no  certainty  as  to  that,  for  the  action  may  be  discontinued  as  to 
Ornstein.  Moreover,  if  the  ownership  of  the  furs  could  be  conclu- 
sively adjudicated  in  that  action,  there  is  no  certainty  that  it  will  be 
tried  first,  and  it  may  subject  the  bailee  to  damages  and  costs  therein, 
as  well  as  in  the  other  replevin  action,  which,  if  tried  first,  will  ren- 
der it  ineffectual.  It  is  not  claimed  that  the  plaintiff  herein  had  an 
adequate  remedy  by  motion  in  either  replevin  action  under  section 
820  of  the  Code  of  Civil  Procedure,  or,  if  it  did,  that  such  remedy 
would  be  exclusive.    The  pending  negotiations  may  excuse  it  from 
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having  moved  before  answering  in  the  first  replevin  action,  if  it 
should  have  moved  therein ;  and  as  it  was  joined  with  the  other  claiiTV- 
ant  in  the  second  replevin  action,  it  may  not  have  had  the  right  to 
move  to  surrender  possession  and  be  relieved  therein. 

It  has  often  been  stated  in  judicial  opinions  that  the  remedy  by 
motion  is  a  substitute  for  an  action  of  interpleader.  Stevenson  v. 
N.  Y.  Life  Ins.  Co.,  10  App.  Div.  233,  41  N.  Y.  Supp.  964;  Burritt 
V.  Press  Pub.  Co.,  19  App.  Div.  609,  46  N.  Y.  Supp.  295 ;  Helene 
v.  Com  Exchange  Bank,  96  App.  Div.  392,  89  N.  Y.  Supp.  310; 
Wenstrom  Elec.  Co.  v  Bloomer,  85  Hun,  389,  32  N.  Y.  Supp.  903. 
But  it  has  recently  been  declared  by  the  Court  of  Appeals  that  it  is 
a  concurrent  and  more  simple  remedy.  Pouch  v.  Prudential  Ins.  Co., 
204  N.  Y.  281,  97  N.  E.  731,  Ann.  Cas.  1913C,  1191.  But  since  this 
point  has  not  been  argued,  and  it  is  not  cleanly  presented,  we  do  not 
deem  it  necessary  to  express  a  decided  opinion  thereon,  or  to  fore- 
close the  trial  court  from  deciding  whether  the  full  protection  of  the 
rights  of  plaintiff  require  the  aid  of  a  court  of  equity ;  for  we  think 
that  plaintiff,  who  is  merely  a  bailee  of  the  furs,  sufficiently  show^ 
that  it  cannot  deliver  them  to  either  claimant  without  jeopardy,  and 
it  offers  to  deposit  them  as  the  court  may  direct,  and  shows  that  there 
has  been  no  collusion  between  it  and  either  claimant,  and  presents, 
prima  facie,  a  case  for  interpleader  (Beebe  v.  Mead,  101  App.  Div. 
500,  92  N.  Y.  Supp.  51 ;  Ball  v.  Liney,  48  N.  Y.  6,  8  Am.  Rep.  511 ; 
Dorn  V.  Fox,  61  N.  Y.  264;  frane  v.  McDonald,  118  N.  Y.  648,  23 
N.  E.  991;  Bassett  v.  Leslie,  123  N.  Y.  396,  25  N.  E.  386;  Pouch 
V.  Prudential  Ins.  Co.,  supra),  and  for  staying  the  prosecution  of  the 
replevin  actions,  which  is  the  only  question  now  presented  for  deci- 
sion. 

It  follows  that  the  order  should  be  reversed,  with  $10  costs  and 
disbursements,  and  motion  granted,  with  $10  costs.    All  concur. 


FRANK  V.  GRUBER. 
(Supreme  Court,  Special  Term,  New  York  County.    December  23,  1014.) 

1.  Depositions  ({  12*) — Exahination  of  Witness  Before  Tbial — AfnoAvrr. 

Under  Code  Cir.  Proc.  S  872,  subd.  0,  providing  that  a  witness  may  be 
examined  before  trial,  where  he  is  about  to  depart  from  the  state,  or  is 
so  sick  or  Intirm  as  to  afford  reasonable  ground  for  belief  that  be  will  not 
be  able  to  attend  the  trial,  or  any  other  special  circumstances  exist  ren- 
dering it  proper  that  be  should  be  examined,  an  affldavlt  alleging  that 
the  proposed  witness  resided  in  an  adjoining  state,  and  had  no  place  of 
business  within  the  state  of  the  forum,  warrants  his  examination  liefore 
trial,  as  it  shows  that  the  witness'  attendance  probably  could  not  be  pro- 
cured. 

[Bd.  Note. — For  other  cases,  see  Depositions,  Cent  Dig.  §  27;  Dec.  Dig. 
i  12.*] 

2.  DEPOsmoNs  (i  3C*) — Taking  or  Deposition — AFFiDAvrr. 

In  view  of  Code  Civ.  Proc.  §  768,  conferring  power  upon  the  court  to 
permit  the  pupplyinj;  of  insufliclencies  in  papers  upon  which  au  order  has 
been  entered,  an  affidavit  upon  which  nn  order  for  the  examination  of  a 
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Witness  before  trial  Iiad  been  granted  may  be  amended  to  cure  its  failure 
to  state  defendant's  residence,  as  required  by  section  872,  subd.  1. 

[Ed.  Xote. — For  otber  cases,  see  Depositions,  Cent  Dig.  Si  47-51 ;  Dec. 
Dig.  I  36.*] 

Action  by  Adam  Frank  against  Herbert  B.  Gruber.  On  motion  to 
vacate  an  order  for  examination  of  a  witness  before  trial.  Motion 
granted,  unless  plaintiff  correct  a  defect  in  his  affidavit 

See,  also,  149  N.  Y.  Supp.  1082. 

Olcott,  Gruber,  Bonynge  &  McManus,  of  New  York  City  (Walter 
E.  Ernst,  of  New  York  City,  of  cotmsel),  for  the  motion. 

Adam  Frank,  of  New  York  City  (Samuel  N.  Caplow,  of  counsel),  op- 
posed. 

GIEGERICH,  J.  [1]  The  defendant  moves  to  vacate  an  order  for 
the  examination  of  a  witness  before  trial.  One  ground  on  which  the 
application  to  vacate  is  based  is  that  the  affidavit  on  which  the  order 
for  examination  was  obtained  fails  to  comply  with  the  requirements 
of  section  872,  subd.  5,  of  the  Code  of  Civil  Procedure,  which  require- 
ments are  that  such  affidavit  must  show  that  the  person  to  be  exam- 
ined is  about  to  depart  from  the  state,  or  that  he  is  so  sick  or  infirm 
as  to  afford  reasonable  ground  to  believe  that  he  will  not  be  able  to  at- 
tend the  trial,  or  that  any  other  special  circumstances  exist  which  ren- 
der it  proper  that  he  should  be  examined  before  trial.  In  the  present 
case  the  affidavit  on  which  the  order  for  examination  was  obtained 
states  that  the  witness  sought  to  be  examined  resides  at  Passaic,  N.  J., 
and  has  no  place  of  business  or  residence  in  this  state.  In  Hancock  v. 
First  Nat.  Bank,  93  N.  Y.  82,  the  Court  of  Appeals  said  that  the  words 
"other  circumstances,"  as  used  in  the  statute  above  referred  to,  evi- 
dently meant  such  as  would  make  the  presence  and  evidence  of  the  wit- 
ness at  the  trial  doubtful  or  uncertain.  It  seems  to  me  quite  plain  with- 
out argumeirt  that  the  facts  set  forth  in  the  affidavit  and  above  referred 
to  show  that  the  presence  and  evidence  of  the  witness  at  the  trial  are 
doubtful  and  uncertain.  If  the  witness  should  happen  to  come  within 
this  jurisdiction  when  the  time  comes  for  subpoenaing  witnesses,  and 
the  plaintiff  should  succeed  in  finding  him,  then  his  attendance  as  a  wit- 
ness could  be  enforced,  but  otherwise  not.  Such  a  double  contingency 
seems  to  abundantly  justify  a  designation  of  doubtful  and  uncertain. 

[2]  The  defendant  also  attacks  the  order  on  the  ground  that  the  affi- 
davit on  which  it  was  based  fails  to  state  the  residences  of  all  the  par- 
ties, as  required  by  subdivision  1  of  section  872 ;  such  failure  consisting 
in  the  omission  of  the  residence  of  the  defendant  himself.  This  ob- 
jection, coming  from  the  source  it  does,  is  manifestly  one  of  form  rath- 
er than  substance;  but,  since  there  is  a  failure  to  comply  with  the 
statutory  requirement,  I  must  grant  the  motion  to  vacate  unless,  within 
five  days  after  the  publication  of  this  memorandum,  the  plaintiff  pays 
the  defendant  $1  costs  and  supplies  the  defect  by  furnishing  an  affi- 
davit stating  the  residence  of  the  defendant,  or  showing  that  3ie  plain- 
tiff has  been  unable  to  learn  such  residence.  Unless  these  conditions 
are  complied  with,  the  motion  to  vacate  will  be  granted,  with  $10  costs. 

•For  oUier  casas  s«e  same  toplo  ft  {  nombss  In  Dec.  &  Am.  Digs.  1907  to  date,  &  Rep'r  Indexei 


Digitized  by 


Google 


666  150  NEW  YORK  SUPPLEMENT  (Sup.  Ct. 

A  number  of  authorities  are  cited  by  the  defendant  to  the  effect  that 
the  omission  of  the  address  of  one  of  the  parties  is  fatal  to  an  applica- 
tion for  examination  before  trial ;  but  none  of  those  are  cases  like  the 
present,  where  a  party  objected  to  a  failure  to  state  his  own  address, 
and,  besides,  they  were  decided  before  the  amendment  to  section  768  of 
the  Code  of  Civil  Procedure,  which  expressly  confers  power  upon  the 
court  to  permit  the  supplying  of  insufficiencies  in  papers  upon  which 
an  order  has  been  entered. 

Settle  order  on  notice. 


O'BEIRNE  V.  CARET. 
(Sapreme  Court,  Appellate  Term,  First  Department    December  24,  1914.) 

1.  Appeal  and  Ebbob  (§  127*) — Jodgmunts  Afpealablk — Defaults. 

No  appeal  will  lie  from  a  Judgment  taken  by  default 
[Ed.  Note. — For  other  cases,  see  Appeal  and  Error,  Cent  Dig.  §{  885- 
889,  fe»l;  Dec.  Dig.  i  127.*] 

2.  Phtsicians  and  Svbokonb  (J  22*)  —  Dentists — Action  fob  Services  — 

RioRT  to  Practice. 

A  recovery  cannot  lawfully  be  had  for  dental  services,  in  the  absence 
of  proof  that  the  practitioner  was  duly  licensed  to  practice  in  accordance 
with  the  laws  of  the  state. 

[Ed.  Note. — For  other  cases,  see  Physicians  and  Surgeons,  Cent  Dig.  | 
51;    Dec.  Dig.  §  22.*J 

3.  JODGMENT   (§  143») — DeFAT3X,T — APPLICATION   TO   VACATE — EXCUSE. 

On  an  application  to  vacate  a  default  Judgment  the  fact  that  defend- 
ant's nonappearance  was  due  to  bis  .temporary  absence  from  the  city  on 
business  was  a  good  excuse. 

[Ed.  Note.— For  other  cases,  see  Judgment  Cent  Dig.  §§  269,  270,  272- 
291;  Dec.  Dig.  §  143.*] 

Appeal  from  Municipal  Court,  Borough  of  Manhattan,  "Fourth  Dis- 
trict. 

Action  by  George  O'Beirne  against  James  A.  Carey.  From  a  Mu- 
nicipal Court  order,  denying  a  motion  to  open  a.  judgment,  and  from 
a  judgment  taken  on  default,  defendant  appeals.  Reversed,  judgment 
vacated,  and  new  trial  ordered. 

Argued  December  term,  1914,  before  GUY,  BIJUR,  and  PAGE,  JJ. 

Clark  A.  Wick,  of  New  York  City,  for  appellant. 

William  L.  Tierney,  of  New  York  City,  for  respondent 

BIJUR,  J.  [1]  No  appeal  will  lie  from  a  judgment  taken  by  de- 
fault, and  the  appeal  from  the  judgment  must  therefore  be  dismissed. 

[2]  Plaintiff  sues  for  services  rendered  by  his  two  assignors,  as  den- 
tists, to  defendant  and  his  wife.  The  rendition  of  the  services  and 
the  value  was  proved  at  the  inquest,  but  it  does  not  appear  that  the 
plaintiff's  assignors  were  duly  licensed  to  practice  their  profession, 
as  provided  by  the  laws  of  this  state;  consequently  there  was  no 
cause  of  action  proven  against  the  defendant,  and  the  order  denying 
the  motion  to  open  his  default  must  be  reversed. 
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[3]  We  are  further  supported  in  this  determination  by  the  fact 
that  defendant  presented  a  good  excuse  for  his  nonappearance;  i.  e., 
a  brief  and  a  temporary  absence  from  the  city  on  business. 

Order  .reversed,  judgment  vacated,  and  new  trial  ordered,  with  costs 
to  the  appellant.    All  concur. 


LBAVITT  V.  WILLIAMS. 
(Supreme  Court,  Appellate  Term,  First  Department    December  24,  1914.) 

1.  Courts  (§  237*) — Appbixaxb  Jxtbisdiotion — Nbw  Tobk  Sitpbeme  Cotjbt — 

AFFEI.LATE   TSRtl. 

The  Appellate  Term  may  entertain  appeals  from  orders  of  the  Munici- 
pal Court  Indicated  by  an  Indorsement  and  entered  In  the  docket,  under 
Municipal  Court  rule  3. 

[Ed.  Note.— For  other  cases,  see  Courts,  Cent.  Dig.  S§  491,  678-696;  Dec. 
Dig.  {  287.*] 

2.  AmnAvris  (8  15*) — Notary's  Cebtifioate. 

A  certificate  of  the  official  character  of  the  notary  before  whom  defend- 
ant's oath  to  his  affidavit  on  motion  for  a  new  trial  was  taken  was  fatally 
defective,  where  it  failed  to  show  that  the  nonresident  notary  was  au- 
thorized to  take  and  certify  the  acknowledgment  and  proof  of  deeds,  as ' 
expressly  required  by  Code  CIy.  Proa  i  844,  and  the  affidavit  could  not 
be  legally  used. 

[Ed.  Note.— For  other  cases,  see  Affldaylta,  Cent  Dig.  |(  61-64 ;  Dec. 
Dig.  (  16.*1 

Appeal  from  Municipal  Court,  Borough  of  Manhattan,  First  Dis- 
trict. 

Action  by  Charles  W.  Leavitt,  Jr.,  against  Robert  M.  Williams.  From 
an  order  denying  a  motion  to  open  his  default,  defendant  appeals.  Af- 
firmed, with  leave  to  renew  motion. 

Argued  December  term,  1914,  before  GUY,  BIJUR,  and  PAGE,  JJ. 

James  I.  Cuff,  of  New  York  City,  for  appellant. 
William  H.  Grasse,  of  New  York  City,  for  respondent 

GUY,  J.  The  defendant  appeals  from  an  order  made  by  indorse- 
ment upon  the  motion  papers  and  entered  in  the  docket  on  October  23, 
1914,  denying  his  motion  to  open  his  default.  On  October  27,  1914, 
the  plaintiff  entered  a  formal  order,  reciting  the  papers  used  on  the  mo- 
tion.   No  appeal  has  been  taken  from  this  last  order. 

[  1  ]  The  court  has  entertained  appeals  from  orders  made  by  the  jus- 
tices of  the  Municipal  Court  as  indicated  by  an  indorsement  and  en- 
tered in  the  docket ;  and  rule  3,  of  the  Municipal  Court  is  authority 
for  such  action.  It  does  not  s^ppear — ^in  fact,  the  contrary  appears — 
that  the  formal  order  was  ever  entered  in  the  docket. 

[2]  Upon  the  hearing  of  the  motion,  the  plaintiff  in  his  opposing  af- 
fidavit makes  the  point  that  the  affidavit  of  the  defendant  upon  which 
the  motion  was  based  is  not  accompanied  by  the  proper  certificate  of 
the  official  character  of  the  notary  or  commissioner  before  whom  the 
oath  of  the  defendant  was  taken.    This  objection  is  clearly  well  taken, 
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and  the  affidavit  could  not  legally  be  used.  The  certificate  is  fatally  de- 
fective, in  that  it  fails  to  show  that  the  notary  before  whom  the  oath 
was  taken  was  authorized  to  take  and  certify  the  acknowledgment  and 
proof  of  deeds,  as  required  by  section  844  of  the  Code  of  Civil  Proce- 
dure. The  defendant  attempts  to  evade  this  by  referring  to  the  con- 
tents of  the  formal  order,  which  states  that  the  objection  thus  taken 
was  overruled ;  but,  as  the  formal  order  was  not  entered  or  appealed 
from,  we  cannot  consider  its  contents,  and  therefore  the  order  ap- 
pealed from  was  properly  denied  upon  that  ground  alone. 

Order  affirmed,  with  costs,  with  leave  to  the  defendant  to  renew  his 
motion  upon  proper  papers,  upon  payment  of  the  costs  of  this  appeal. 
All  concur. 


MORGAN  V.  BON  BON  CO.,  Inc.  (No.  6488.) 
(Supreme  Court,  Appellate  Division,  First  Department.    December  18,  1914.) 

1.  CoBPOBATiONs  (8  448*) — Agreements  op  Corpobations — Liabiutt  fob. 

Where  the  promoters  of  a  corporation,  who  afterwards  became  Its  of- 
ficers, agreed  that  the  corporate  stock  Issued  to  them  should  be  deposited 
with  one  of  their  number  to  secure  advances,  and  that  after  the  advances 
were  paid  there  should  be  Issued  to  plaintiff  25  shares  of  stock  In  pay- 
ment of  amounts  to  become  due  from  the  company  for  services  to  be  ren- 
dered to  the  company,  the  agreement  Is  solely  one  of  the  promoters,  and 
is  not  binding  upon  the  corporation. 

[Ed.  Note. — For  other  cases,  see  Corporations,  Cent  Dig.  §|  1709,  17S9- 
1792 ;    Dec.  Dig.  $  448.*] 

2.  CoBPORATiONs  (§  99*)— Stock — Issuance. 

Under  the  Stock  Corporation  Law  (Laws  1890,  c.  664,  as  amended  by 
Laws  1901,  c.  354),  providing  that  no  corporation  shall  Issue  stock,  ex- 
cept for  money,  labor  done,  or  property  actually  received  for  the  use  of 
the  corporation,  a  corporation  cannot  Issue  Its  corporate  stock  for  services 
to  be  subsequently  performed. 

[Ed.  Note. — For  other  cases,  see  Corporations,  Cent  Dig.  $$  444-446; 
Dec.  Dig.  I  99.*] 

Hotchklss,  J.,  dissenting. 

Appeal  from  Trial  Term,  New  York  County. 

Action  by  fiarlan  D.  Morgan  against  the  Bon  Bon  Clompany,  In- 
corporated. From  a  judgment  for  plaintiff,  defendant  appeals.  Re- 
versed, and  complaint  dismissed. 

Argued  before  INGRAHAM,  P.  T.,  and  CLARKE,  SCOTT,  DOW- 
LING,  and  HOTCHKISS,  JJ.      • 

George  F.  Hurd,  of  New  York  City,  for  appellant 
Edwin  D.  Webb,  of  New  York  City,  for  respondent 

INGRAHAM,  P.  J.  The  complaint  alleges  that  in  the  month  of 
March,  1904,  four  persons,  named — 

"as  organizers  of  the  Bon  Bon  Company,  entered  into  an  agreement  a  copy 
of  which  is  hereto  annexed,  marked  "Schedule  A'  and  made  a  part  thereof, 
wherein  and  whereby,  for  a  good  and  sulUcleut  consideration,  it  was  agreed 
that  the  defendant  should  be  organized  as  a  corporation,  that  A.  Maynard 
Lyon  should  make  certain  advances  and  assume  certain  obligations  therein 
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specified  In  tebalf  of  said  company,  and  that  after  said  company  shonld  hare 
repaid  to  said  A.  Maynard  Lyon  all  the  advances  that  he  might  make  to  sd.ld 
company,  and  Its  other  debts,  there  should  be  issued  to  plaintiff  twenty-flre 
(25)  shares  of  the  stock  of  said  company  in  payment  for  services  to  be  ren- 
dered by  plalntlfC  to  said  company  to  its  satisfaction." 

It  further  alleges  that  in  the  month  of  March,  1904,  the  defendant 
was  incorporated,  and  ever  since  has  been  and  still  is  a  domestic  cor- 
poration ;  that  the  said  four  persons  signing  the  agreement  became  di- 
rectors of  said  corporation  for  the  first  year,  and  subscribed  for  one 
or  more  shares  of  stock  of  said  corporation,  and  that  at  that  time  and 
thereafter  the  plaintiflf  rendered  services  of  great  value  to  said  Bon  Bon 
Company  that  the  said  company  accepted,  relying  upon  the  terms  of 
said  agreement ;  that  the  said  Lyon  made  advances  of  various  sums  of 
money  to  the  defendant,  and  defendant  accepted  said  money  so  ad- 
vanced, and  became  indebted  to  said  Lyon  in  various  amounts ;  that  all 
the  parties  to  said  agreement  transferred  the  shares  of  stock  of  said 
company  which  were  issued  to  them,  respectively,  to  said  Lyon  as  se- 
curity for  said  advances  and  debts,  and  thiat  prior  to  the  commencement 
of  this  action  defendant  repaid  or  caused  to  be  repaid  to  said  Lyon  all 
the  advances  that  he  had  made  to  said  company  and  all  its  other  debts. 
It  is  further  alleged  that  plaintiff  has  duly  performed  all  tlie  conditions 
precedent  on  his  part  pursuant  to  the  terms  of  the  agreement ;  that  at 
all  times  since  the  execution  of  said  agreement  plaintiff  has  performed 
to  defendant's  entire  satisfaction  all  services  required  of  him  by  de- 
fendant, and  has  been  and  still  is  ready  and  willing  to  perform  all  serv- 
ices required  of  him  by  the  defendant,  but  that  since  about  July,  1905, 
defendant  has  not  required  of  plaintiff,  nor  requested  of  him,  the  per- 
formance of  any  services  whatever ;  that  plaintiff  has  demanded  of  the 
defendant  that  it  issue  to  him  25  shares  of  its  capital  stock,  and  de- 
fendant has  failed  to  deliver  the  said  25  shares  of  capital  stock,  to  the 
plaintiff's  damage  in  $15,000. 

The  agreement,  which  is  annexed  to  the  complaint,  is  made  between 
A.  Maynard  Lyon,  of  the  first  part,  Edgar  H.  Cook,  of  the  second 
part,  and  George  W.  Felter,  Franklin  V.  Canning,  Harlan  D.  Morgan, 
the  plaintiff,  and  Robert  E.  Payne,  of  the  third  part,  and  recites  that 
it  had  been  agreed  between  the  parties  thereto  to  unite  in  the  formation 
of  a  corporation  under  the  laws  of  the  state  of  New  York,  to  be  known 
as  the  Bon  Bon  Company,  with  an  authorized  capital  stock  of  $100,000, 
for  the  purpose  of  engaging  in  business,  among  other  things,  of  the 
manufacture  and  sale  of  gum,  bon  bons,  confectionery,  etc.,  "a  portion 
of  the  capital  stock  of  which  company  is  to  be  issued  to  the  parties 
hereto" ;  that  the  said  Lyon,  the  party  of  the  first  part,  has  agreed  to 
loan  the  company,  for  the  purpose  of  its  business,  the  amount  of  mon- 
ey specified ;  that  the  said  Cook,  the  party  of  second  part,  had  agreed 
to  enter  into  a  contract  with  the  said  company  for  the  purchase  and 
sale  of  the  products  of  said  company  for  a  term  of  not  less  than  two 
years  ,*  and  that,  therefore,  in  consideration  of  the  promises  and  of  the 
mutual  covenants  therein  contained,  it  was  thereby  covenanted  and 
agreed  "by  and  between  the  parties  hereto  as  follows" :  The  said  Lyon, 
the  party  of  the  first  part,  agreed  to  loan  to  the  said  corporation  such 
sums  of  money  as  may  be  required  for  the  legitimate  business  purposes 
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of  the  company,  up  to  the  total  amount  of  not  exceeding  $20,000,  to  be 
repayable,  one-half  thereof  upon  the  expiration  of  18  months  from  the 
1st  day  of  January,  1905,  and  the  balance  thereof  at  the  expiration  of 
36  months  from  the  1st  day  of  January,  1905.  The  parties  of  the  sec- 
ond and  third  parts  (including  the  plaintiff)  agreed  with  the  party  of 
the  first  part  to  deposit  with  and  pledge  to  him  all  the  stock  of  said 
corporation  issued  to  them,  respectively,  the  same  to  be  held  by  said 
party  of  the  first  part  as  collateral  security  for  the  payment  of  the  mon- 
eys to  be  advanced  by  him  to  said  corporation ;  and  it  was  further 
agreed  that  until  the  party  of  the  first  part  should  be  fully  repaid  the 
moneys  to  be  advanced  by  him  to  said  corporation,  with  interest  there- 
on, the  power  of  voting  upon  all  the  capital  stock  of  said  company  to 
be  issued  to  the  parties  hereto  as  aforesaid  shall  be  vested  in  the  parties 
of  the  first  and  second  parts  jointly,  subject  only  to  the  right  of  the 
party  of  the  first  part  to  enforce  the  pledge  of  said  stock  to  him  upon 
the  terms  aforesaid,  and  the  parties  mutually  agreed  to  make  such 
transfers  of  the  stock  issued  to  them,  respectively,  and  to  execute  such 
proxies  or  powers  of  attorney  as  may  be  necessary  or  proper  to  make 
effectual  the  pledge  of  the  said  stock  to  the  party  of  th«  first  part,  and 
the  authority  of  the  parties  of  the  first  and  second  parts  as  a  joint  com- 
mittee to  vote  upon  the  same  in  the  manner  stated ;  and  it  was  further 
agreed  that  upon  the  repayment  to  the  party  of  the  first  part  of  all  ad- 
vances to  be  made  by  him  as  aforesaid,  and  the  interest  thereon,  the 
pledge  of  said  stock  to  him  shall  terminate,  and  the  authority  to  the  par- 
ties of  the  first  and  second  parts  to  vote  upon  said  stock  shall  cease, 
and  the  parties  hereto  shall  be  entitled  to  have  their  stock  returned  to 
them,  respectitvly,  free  and  discharged  from  any  lien  or  charge  under 
or  by  virtue  of  this  agreement.  There  was  annexed  thereto  a  further 
agreement,  which  stated  that  it  is  understood  between  the  undersigned 
organizers  of  the  defendant  that,  after  the  company  shall  have  repaid 
to  A.  Maynard  Lyon  all  the  advances  that  he  shall  make  to  said  com- 
pany and  its  other  debts,  there  shall  be  issued  to  George  W.  Felter  75 
shares  of  the  stock  of  said  company,  and  to  Harlan  D.  Morgan  25 
shares  of  the  stock  of  said  company,  "in  payment  for  the  amounts  to 
become  due  to  them  from  said  company  for  services  to  be  rendered  by 
them  to  the  company,  to  its  satisfaction. 

[1,2]  Neither  the  agreement  itself,  nor  the  supplemental  agreement, 
was  ever  executed  by  the  plaintiff.  It  is  nowhere  stated  in  the  agree- 
ment that  it  was  made  on  behalf  of  the  said  company,  nor  in  the  agree- 
ment is  any  obligation  thereof  provided  for.  The  company  was  to  be 
organized,  and  certain  of  its  stock  was  to  be  issued  to  certain  parties 
executing  the  agreement,  and  that  stock  was  to  be  deposited  with  Lyon 
as  security  for  advances,  and,  when  these  advances  were  repaid,  the 
parties,  who  had  deposited  the  stock  with  Lyon  as  security,  were  to 
have  the  stock  "returned  to  them,  respectively,  free  and  discharged 
from  any  lien  or  charge  under  or  by  virtue  of  this  agreement."  Then 
these  individuals  undertook  to  transfer  to  Felter  75  shares,  and  to  Mor- 
gan 25  shares,  of  the  capital  stock  of  the  company.  This  stock  was  tq 
be  transferred  to  them,  not  for  any  subscription  of  money  to  the  com- 
pany, not  for  any  services  that  had  been  rendered,  but  "for  services  to 
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be  rendered  by  them  to  the  company,  to  its  satisfaction."  By  this 
agreement  there  was  no  obligation  on  the  plaintiff  to  perform  any  serv- 
ice to  the  company  or  to  the  obligors.  The  agreement,  it  seems  to  me, 
related  solely  to  the  capital  stock  of  the  company  that  had  been  issued 
by  the  company  to  those  executing  it.  So  far  as  appears,  the  plaintiff 
owned  no  stock,  subscribed  for  no  stodc,  and  was  entitled  to  receive 
no  stock,  from  the  corporation.  The  contract  on  its  face  was  an  in- 
dividual contract  between  the  parties  thereto,  in  no  way  binding  upon 
the  corporation,  and  in  no  way  imposing  any  obligation  upon  the  cor- 
poration, and  creating  no  obligation  which  the  corporation  could  ratify 
or  confirm.  No  allegation  is  made  that  the  contract  was  made  on  be- 
half of  the  corporation,  or  that  the  corporation  ever  did  ratify  or  con- 
firm it  or  assume  any  obligation  under  it. 

This  agreement  was  dated  March  24,  1904.  The  additional  agree- 
ment, under  which  plaintiff  claims,  was  dated  March  25,  1904.  The 
corporation  was  incorporated  March  25,  1904.  It  appeared  from  the 
evidence  that  both  of  the  agreements  were  executed  on  March  25, 
1904,  at  the  same  time,  and  that  this  was  on  the  same  day  that  the  cor- 
poration was  incorporated.  It  seems  that  the  capital  stock  of  this  corpo- 
ration consisted  of  $100,000,  1,000  shares  of  stock,  of  the  par  value  of 
$100  a  share.  I  cannot  find  that  it  is  stated  m  the  record  how  much  of 
the  capital  stock  of  the  company  was  issued  to  those  executing  the 
agreement.  On  the  trial  the  defendant  endeavored  to  prove  how  much 
stock  of  the  defendant  corporation  was  issued  prior  to  May  15,  1911, 
but  on  objection  of  plaintiff  that  testimony  was  excluded.  But  there  is 
no  evidence  that  at  the  time  of  the  cgmmencement  of  this  action,  there 
was  any  stock  of  the  corporation  not  issued,  or  that  there  was  any 
stock  that  defendant  corporation  had  power  to  issue  to  plaintiff  or  to 
any  one  else.  The  Stock  Corporation  Law  (Laws  1890,  c.  564,  as 
amended  by  Laws  1901,  c.  354)  provides: 

"No  corporation  shall  issue  eltlier  stock  or  b<»ids  except  for  money,,  labor 
done  or  proiterty  actually  received  for  the  use  and  lawful  purposes  of  such 
corporation." 

It  seems  to  me  quite  clear  that  this  defendant  corporation  had  no  au- 
thority to  issue  its  stock  or  bonds  for  services  to  be  rendered  in  the 
future.    The  prohibition  was  that : 

"No  corporation  shall  Issue  either  stock  or  bonds  except  for  money,  labor 
done  or  property  actually  received  for  the  use  and  lawful  purposes  of  such 
corporation." 

It  is  conceded  that  at  the  time  this  agreement  -vrzs  made  no  services 
had  been  performed,  no  labor  done.  The  contract  did  not  purport  to  be 
a  contract  by  the  defendant  corporation  to  issue  stock  to  the  plaintiff. 
The  parties  to  it  either  had  subscribed  or  were  to  subscribe  for  stock  to 
be  issued  to  them,  and  they  agreed,  if  plaintiff  rendered  services  to  the 
company  to  its  satisfaction,  he  was  to  receive,  not  from  the  corpora- 
tion, but  from  the  parties,  25  shares  of  the  capital  stock  of  the  corpo- 
ration. As  to  the  stock  which  these  persons  owned  they  were  at  lib- 
erty to  make  whatever  use  or  disposition  of  it  that  they  pleased,  but,  as 
promoters  or  organizers  of  the  corporation,  they  had  no  power  to  dis- 


Digitized  by 


Google 


C72  150  NEW  YORK  SUPPLEMENT  (Sup.  Ct. 

pose  of  its  stock,  except  in  accordance  with  the  provisions  of  the  Stock 
Corporation  Law,  under  which  it  was  incorporated. 

As  before  stated,  there  is  no  allegation  in  the  complaint  and  no  proof 
on  the  trial  that  the  agreement  was  made  by  the  defendant,  or  in  its  be- 
half by  its  officers  or  by  persons  authorized  to  Represent  it,  to  issue  its 
stock  to  the  plaintiff.  If  the  plaintiff  rendered  any  services  to  the  com- 
pany, or  its  officers,  he  could  recover  for  the  value  of  the  services  ren- 
dered ;  but  I  cannot  find  any  provision  in  the  contract  that  imposes  any 
obligation  on  the  corporation.  If  the  corporation  employed  the  plaintiff 
to  render  services,  it  would  be  bound  to  pay  him  the  value  of  those 
services.  If  these  individuals  wished  him  to  accept  a  portion  of  their 
stock  for  the  services  that  he  was  to  render  to  the  corporation,  they 
had  a  perfect  right  to  make  such  an  agreement,  and  it  could  be  en- 
forced as  against  them.  But  I  do  not  think  there  was  at  any  time  any 
contract,  either  made  by  the  defendant  corporation,  or  in  its  behalf 
by  its  officers  or  other  persons  authorized  to  represent  it,  or  which  im- 
posed on  defendant  any  obligation,  or  which  created  any  obligation, 
which  defendant  ratified  or  confirmed,  by  which  plaintiff  was  entitled 
to  any  shares  of  the  capital  stock  from  the  corporation. 

I  think  no  cause  of  action  was  either  alleged  or  proved  against  the 
defendant  corporation,  and  it  follows,  therefore,  that  the  judgment  ap- 
pealed from  should  be  reversed,  with  costs,  and  the  complaint  dis- 
missed, with  costs. 

SCOTT  and  DOWLING,  JJ.,  concur.  CLARKE,  J.,  taking  no 
part. 

HOTCHKISS,  J.  (dissenting).  I  think  the  judgment  should  be  af- 
firmed. Lyon,  Cook,  Canning,  and  Felter,  as  promoters  of  the  com- 
pany, agreed  together  immediately  prior  to  its  incorporation  that  plain- 
tiff should  have  25  shares  of  stock  "in  payment  for  the  amounts  to  be- 
come due  *  *  *  for  services  to  be  rendered  *  *  *  to  the 
company"  to  its  satisfaction.  On  its  incorporation,  the  above-named 
promoters  became  officers  and  directors  of  the  company.  Cook,  vice 
president,  swears  that  after  the  company  was  incorporated  plaintiff  was 
told  of  the  arrangement.  Plaintiff  confirms  him,  and  both  say  that  in 
view  of  this  arrangement,  and  presumably  in  faith  thereof,  plaintiff 
was  asked  to  open  the  books  of  the  company,  which  he  did,  and  per- 
formed other  services  as  well.  This  seems  to  me  to  show  acceptance  of 
the  contract  by  the  plaintiff  and  the  adoption  thereof  by  the  company. 
Plaintiff  performed  all  the  services  required  of  him,  and  stood  ready 
to  perform  such  further  services  as  might  be  required,  and  his  action  is 
one  for  damages  for  the  breach  of  the  contract. 

I  do  not  think  the  Stock  Corporation  Law  has  anything  to  do  with  the 
case.  Proof  that  all  of  the  stock  was  issued,  and  that  the  company 
was  unable  to  issue  to  plaintiff  any  stock,  would  have  been  no  defense, 
because  in  such  case  he  is  entitled  to  the  value  of  the  stock  at  the  time 
he  became  entitled  to  receive  it.  As  to  the  extent  of  plaintiff's  right  to 
recover,  it  might  be  argued  that  under  the  peculiar  form  of  the  agree- 
ment plaintiff  was  not  entitled  to  claim  25  shares  of  stock  for  any  serv- 
ice he  might  render,  however  small,  and  that  the  contract  might  be  con- 
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strued  as  an  agreement  to  appropriate  25  shares,  of  which  he  was  to 
receive  so  much  as  might  represent  the  value  of  the  services  he  might 
render.    But  the  court  charged  the  jury  as  follows : 

"The  question  is:  Were  the  services  which  Cook  employed  the  plaintiff  to 
perform  with  regard  to  the  books  the  serrices  contemplated  and  Intended  in 
this  agreement?" 

And  this  question  the  jury  must  be  assumed  to  have  answered  in 
plaintiff's  favor.  On  this  theoi^  the  recovery  was  right,  and  the  exclu- 
sion of  the  testimony  offered  by  defendant  to  show  the  value  of  the 
services  actually  rendered  by  plaintiff  was  correct.  Under  any  circum- 
stances, the  complaint  should  not  be  dismissed,  for  plaintiff  was  at 
least  entitled  to  recover  the  value  of  stock  equal  to  the  value  of  the 
services  he  actually  rendered. 


BTXIS  V.  CHAPMAN.     (No.  6156.) 
(Supreme  Court,  Appellate  Division,  First  Department.    December  18,  1914.) 

TBUSTS    (I    151  •)  —  CONSTBUCTION  —  INCOUC    FROM    TBVST    FOND — "DOE    AND 

Owing." 

Under  Code  Civ.  Proc.  {  1391,  providing  that  where  Judgment  has  been 
recovered  and  execution  returned  unsatisfied,  and  where  any  Income  from 
a  trust  fund  is  due  and  owing  to  the  judgment  debtor  in  the  amount  of 
$12  or  more  per  week,  the  creditor  may  apply  for  and  obtain  an  execu- 
tion against  such  income,  a  debtor  to  whom  property  was  given  in  trust 
for  life  to  apply  the  income  to  the  support  and  maintenance  of  himself 
and  his  children,  on  condition  that,  should  any  other  person  devise  prop- 
erty in  trust  to  apply  the  Income  to  the  support  of  the  debtor,  It  should 
be  first  applied  to  his  support  and  to  the  support  of  his  children,  and 
that  if  the  income,  together  with  the  Income  of  any  other  property  given 
in  tniat,  should  be  more  than  sufficient  for  his  support,  the  remainder- 
should  go  to  certain  other  persons,  had  no  income  "due  and  owing"  which 
the  creditor  could  reach  by  execution. 

ima.  Note.— For  other  cases,  see  Trusts,  Gent  Dig.  K  195,  195^,  197; 
Dec.  Dig.  S  151.* 

For  other  definitions,  see  Words  and  Phrases,  First  and  Second  Series, 
Due  and  Owing.] 

Laughllii,  J.,  dissenting. 

Appeal  from  Special  Term,  New  York  County. 

Action  by  Louise  Ellis,  as  executrix  of  Jane  Compton,  deceased, 
against  Hawley  Chapman.  From  an  order  denying  a  motion  for  leave 
to  issue  execution  against  the  income  from  a  trust  fund,  plaintiff  ap- 
peals.   Affirmed. 

Argued  before  INGRAHAM,  P.  J.,  and  McLAUGHLIN.  LAUGH- 
LIN,  CLARKE,  and  SCOTT.  JJ. 

Thomas  W.  Constable,  of  New  York  City,  for  appellant. 

INGRAHAM,  P.  J.  The  facts  are  stated  in  the  opinion  of  my 
Brother  LAUGHLIN,  and  it  is  not  necessary  that  I  should  restate 
them.  Section  1391  of  the  Code  of  Civil  Procedure,  upon  which  thi? 
application  is  based,  provides  that  where  a  judgment  has  been  recovered, 

•For  other  cases  see  same  topic  &  >  nombeb  in  Dec.  &  Am.  Digs.  1907  to  date,  *  Rep'r  Indexes 
150N.T.S.— 43 


Digitized  by 


Google 


M 


1 

t 
t 


«74 


;ili 


iiii: 


'•  1 


150  NEW  YORK  SUPPLBUBNT 


(Sup.Ct. 


and  an  execution  issued  upon  said  judgment  has  been  returned  wholly 
or  partly  unsatisfied,  "and  where  any  wages,  debts,  earnings,  salary,  in- 
come from  trust  funds  or  profits  are  due  and  owing  to  the  judgment 
debtor  or  shall  thereafter  become  due  and  owing  to  him,  to  the  amount 
of  twelve  dollars  or  more  per  week,  the  judgment  creditor  may  apply 
to  the  court  in  which  said  judgment  was  recovered  or  the  court  having 
jurisdiction  of  the  same  without  notice  to  the  judgment  debtor  and  up- 
on satisfactory  proof  of  such  facts  by  affidavits  or  otherwise,"  the  court 
must  grant-  an  order  directing  that  an  execution  issue  against  "the 
wages,  debts,  earnings,  salary,  income  from  trust  funds  or  profits  of 
said  judgment  debtor."  The  question  presented  is  whether  there  was 
any  income  from  trust  funds  due  and  owing  "to  the  judgment  debtor  or 
which  may  hereafter  become  due  or  owing"  to  him. 

It  is  claimed  by  the  appellant  that  there  was  due  or  owing  to  this 
judgment  debtor  a  certain  income  under  two  trust  funds,  one  created 
by  the  will  of  Julia  A.  Chapman  and  the  other  created  by  the  will  of 
Louisa  W.  Chapman.  By  the  will  of  Julia  A.  Chapman  the  sum  of 
$6,000  was  bequeathed  to  a  trustee  during  the  life  of  the  judgment 
debtor,  the  income  to  be  applied  to  the  support,  maintenance,  and  use  of 
the  judgment  debtor  free  from  the  claim  of  any  assignee,  creditor,  or 
wife  of  the  judgment  debtor.  The  income  on  this  sum  at  5  per  centum 
would  be  $300  a  year,  about  $25  a  month,  and  thus  less  than  $12  a 
week.  By  the  will  of  Louisa  W.  Chapman  she  devised  and  bequeathed 
her  property  to  the  Title  Guarantee  &  Trust  Company  in  trust  for  the 
life  of  the  judgment  debtor,  to  apply  the  income  and  profits  thereof  to 
his  support  and  maintenance  and  to  the  support  and  maintenance  of 
any  children  of  his.  It  was  further  provided  that,  in  case  any  other  per- 
son should  give,  devise,  and  bequeath  any  property  in  trust  to  apply  the 
interest  or  income  to  the  support  or  maintenance  of  the  judgment  debt- 
or, then  such  interest  and  income  is  to  be  first  applied  to  his  support  and 
maintenance,  and  whatever  sum  is  needed  for  his  liberal  support  and 
maintenance  and  the  support  and  maintenance  of  any  children  he  may 
have  the  trustee  was  directed  to  provide  out  of  the  rent,  interest,  in- 
come, and  profits  of  the  property  given  in  trust,  and  in  case  such  rent, 
interest,  income,  and  profits,  together  with  the  interest  and  income  of 
any  property  given  or  bequeathed  by  any  other  person  for  the  judg- 
ment debtor's  support  and  maintenance,  shall  be  more  than  sufficient 
for  his  liberal  support  and  maintenance  after  deducting  all  necessary 
and  proper  charges  and  expenses,  the  testatrix  gave  the  remainder  of 
such  rent,  interest,  income,  and  profits  to  tliose  persons  who  would  be 
the  heirs  at  law  of  one  George  W.  Chapman  in  the  same  proportion 
that  they  would  inherit  from  him  under  the  laws  of  the  state  of  New 
York. 

The  testimony  of  the  trustee  shows  that  there  was  received  by  the 
Trust  Company  for  the  year  from  October,  1912,  to  October,  1913,  as 
income  from  the  property  devised  under  the  will  of  Louisa  W.  Chap- 
man the  sum  of  $2,163.57,  and  that  during  the  preceding  years  the 
Trust  Company  had  expended  for  the  support  and  maintenance  of  the 
defendant  at  a  sanitoriimi  about  $1,200  a  year.  In  this  case  this  testa- 
trix, instead  of  giving  any  property  or  income  to  the  judgment  debtor. 
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undertook  to  make  provision  for  his  support  by  a  trustee  appointed  by 
her  for  that  purpose.  Under  that  will,  as  I  read  it,  the  defendant  him- 
self was  not  entitled  to  any  of  the  rents,  income,  or  profits  of  the  trust 
estate.  The  trustee  was  to  receive  the  rents,  income,  and  profits,  and 
itself  apply.it  to  the  support  of  the  judgment  debtor,  and  whatever 
was  not  needed  for  his  support  the  trustee  was. directed  to  pay  over 
to  other  persons.  There  was  certainly  no  incrane  of  a  trust  fund  "due 
and  owing"  to  the  judgment  debtor,  or  which  under  this  trust  ever 
could  become  "due  and  owing"  to  him.  The  property  belonged  to  the 
testatrix.  She  had  power  to  apply  it  to  such  use  as  she  desired,  and 
neither  the  state  nor  the  creditors  of  the  judgment  debtor  could  ap- 
propriate that  property  to  their  own  use.  She  provided  that  the  trus- 
tee should  supply  the  judgment  debtor  with  support  and  maintenance, 
and  whatever  income  of  the  trust  fund  was  in  excess  of  the  sum  nec- 
essary to  discharge  the  cost  of  the  support  of  the  judgment  debtor  that 
she  had  directed  the  trustee  to  supply  was  to  be  paid  to  the  persons 
to  whom  the  surplus  income  was  to  belong. 

If  we  adopt  the  conclusion  of  my  Brother  LAUGHLIN,  the  situa- 
tion would  be  that  after  the  trustee  had  applied  $1,000  a  year  to  the 
support  of  the  judgment  debtor,  pajring  it  to  the  persons  furnishing 
such  support  and  not  to  the  judgment  debtor,  the  creditors  were  au- 
thorized to  have  10  per  cent,  of  that  sum  J4)plied  to  the  payment  of  this 
judgment.  The  trustee  would  then  have  to  make  that  good  by  paying 
out  of  the  remaining  income  the  bills  that  it  had  incurred  for  the  sup- 
port of  the  judgment  debtor,  and  such  additional  payment  would  come, 
not  out  of  any  money  or  property  belonging  to  the  judgment  debtor, 
but  from  the  surplus  income,  which  under  the  will  belonged  to  third 
parties  to  whom  the  testatrix  had  directed  it  to  be  paid.  Thus  the  re- 
sult would  be  that  the  creditor  would  be  paid,  not  out  of  property  that 
belonged  to  the  judgment  debtor,  but  out  of  income  that  belonged  to 
other  persons  who  were  the  objects  of  the  testatrix's  bounty.  How- 
ever desirable  it  may  be  that  debtors  should  be  compelled  to  pay  their 
debts,  it  has  not  been  the  policy  of  the  law  to  compel  third  persons  who 
are  not  responsible  for  such  indebtedness  to  pay  it  out  of  their  own 
property.  Certainly  under  this  will  of  Louisa  W.  Chapman  there  was 
no  income  due  and  owing  to  the  judgment  debtor,  and  the  income  from 
the  will  of  Julia  A.  Chapman  was  less  than  $12  a  week,  and  to  that  the 
creditor  was  not  entitled. 

I  think,  therefore,  the  court  below  was  right  in  denying  the  appli- 
cation, and  the  Order  appealed  from  should  be  affirmed,  wi3i  $10  costs 
and  disbursements. 

McLaughlin  and  SCOTT,  JJ.,  concur.  CLARKE,  J.,  concurs 
in  result. 

LAUGHLIN,  J  (dissenting).  The  plaintiff  on  the  7th  day  of 
March,  1914,  recovered  a  judgment  in  this  action  against  the  defend- 
ant for  the  sum  of  $2,216.19,  upon  which  execution  was  issued  and 
returned  wholly  unsatisfied.  On  proceedings  supplementary  to  execu- 
tion on  a  judgment,  of  which  the  present  judgment  is  a  renewal,  it 
was  shown  by  the  examination  of  the  acting  trust  officer  of  the  Title 
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Guarantee  &  Trust  Company,  which  examination  was  concluded  on 
the  28th  day  of  November,  1913:  That  said  Trust  Company  was  trus- 
tee under  the  wills  of  Louisa  VV.  Chapman  and  Julia  A.  Chapman. 
That  the  provision  of  the  will  of  Louisa  W.  Chapman  with  respect 
to  the  trust  for  the  benefit  of  the  defendant,  so  far  as  material  to 
the  question  presented  for  decision,  after  devising  all  her  property  to 
said  Trust  Company  in  trust  for  the  life  of  the  defendant,  to  apply 
the  income  and  profits  thereof  to  the  support  and  maintenance  of  de- 
fendant and  any  children  of  his,  was  as  follows: 

"In  case  any  other  person  sball  give,  devise  and  beqaeath  any  property  In 
trust  to  apply  the  Interest  and  income  to  the  snpport  and  maintenance  of  said 
Hawley  Chapman,  then  1  will  and  direct  that  such  interest  and  Income  be 
first  applied  to  his  support  and  maintenance,  and  whatever  more  is  needed 
for  his  liberal  support  and  maintenance  and  the  support  and  maintenance  of 
any  children  be  may  have,  I  will  and  direct  said  trastee  to  provide  out  of  the 
rents,  Interest,  Income  and  profits  of  the  property  hereby  given,  devised  and 
bequeathed  in  trust,  and  in  case  the  rents.  Interest,  income  and  profits  of  the 
property  hereby  g^iven,  devised  and  bequeathed  in  trust  together  with  the  In- 
terest and  Income  of  any  property  given,  devised  and  bequeathed  by  any  other 
person  for  said  Hawley  Chapman's  support  and  maintenance  shall  be  more 
than  sufficient  for  his  liberal  support  and  maintenance,  after  deducting  all 
necessary  and  proper  charges  and  expenses,  then  1  give,  devise  and  bequeath 
all  that  may  remain  of  such  rents,  interest,  income  and  profits  after  provid- 
ing for  such  liberal  support  and  maintenance  to  those  persons  who  would  be 
the  heirs  of  George  M.  Chapman,  deceased,  in  case  he  had  not  died  before  me, 
but  should  have  died  at  the  same  time  with  me  and  in  the  same  proportions 
that  they  would  Inherit  from  him  under  the  laws  of  the  State  of  New  York." 

And  that  the  provision  of  the  will  of  Julia  A.  Chapman,  who  died 
after  the  death  of  Louisa  W.  Chapman,  with  respect  to  defendant,  is 
as  follows: 

"I  give  and  bequeath  to  the  Title  Guarantee  &  Tmst  CJompany  •  •  • 
the  sum  of  Six  thousand  dollars  during  the  life  of  Hawley  Chapman,  In  tmst, 
to  invest  the  same  on  good  security  at  interest  and  apply  said  Interest 
•  *  *  to  the  support,  maintenance  and  use  of  Hawley  Chapman  •  *  * 
and  free  from  the  claim  of  any  assignee  or  creditor  or  wife  of  the  said 
Hawley  Chapman." 

The  testimony  of  said  trust  officer  further  shows  income  received 
by  the  Trust  Company  for  the  year  from  October,  1912,  to  October, 
1913,  applicable  to  the  provision  of  the  will  of  Louisa  \V.  Chapman, 
in  favor  of  the  defendant,  amotmting  to  the  sum  of  $2,163.57;  and 
that  during  the  two  years  preceding  the  date  of  his  examination  the 
Trust  Company  expended  for  the  support  and  maintenance  of  the  de- 
fendant at  a  sanitarium  at  least  $1,200  per  year. 

The  material  provisions  of  said  section  1391  of  the  Code  of  Civil 
Procedure,  authorizing  the  issuance  of  an  execution  against  income 
due  and  owing,  or  to  become  due  and  owing,  to  a  judgment  debtor 
from  a  trust  fund,  are  as  follows: 

"Where  a  Judgment  has  been  recovered,  and  where  an  execution  issued  uiwn 
said  Judgment  has  been  returned  wholly  or  partly  unsatisfied,  and  where 
any  wages,  debts,  earnings,  salary.  Income  from  trust  funds  or  profits  are 
due  and  owing  to  the  judgment  debtor  or  shall  thereafter  become  due  and 
owing  to  him,  to  the  amount  of  twelve  dollars  or  more  per  week,  •  •  • 
the  Judgment  creditor  may  apply  to  the  court  in  which  said  Judgment  was  re- 
covered or  the  court  having  Jurisdiction  of  the  same  without  notice  to  the 
judgment  debtor  and  upon  satisfactory  proof  of  such  facts  by  affidavits  or 
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ottaerwise,  tUe  court,  U  a  court  not  of  record,  a  Judge  or  Justice  thereof,  must 
Issue,  or  if  a  court  of  record,  a  Judge  or  Justice,  must  grant  an  order  direct- 
ing that  an  execution  issue  against  the  wages,  debts,  earnings,  salary,  income 
from  trust  funds  or  profits  of  said  Judgment  debtor,  and  on  presentation  of 
such  execution  by  the  officer  to  whom  delivered  for  collection  to  the  person 
or  persons  from  whMu  such  wages,  debts,  earnings,  salary,  Income  from  trust 
funds  or  profits  are  due  and  owing,  or  may  thereafter  become  due  and  owing 
,to  the  Judgment  debtor,  said  execution  shall  become  a  lien  and  a  continuing 
levy  upon  the  wages,  earnings,  debt,  salary,  income  from  trust  funds  or  prof- 
its due  or  to  become  due  to  said  Judgment  debtor  to  the  amount  specified 
therein  which  shall  not  exceed  ten  per  centum  thereof.  *  *  *  It  shall  be 
the  duty  of  any  person  or  corporation,  municipal  or  otherwise,  to  whom  said 
execution  shall  be  presented,  and  who  shall  at  such  time  be  Indebted  to  the 
Judgment  debtor  named  in  such  execution,  or  who  shall  become  Indebted  to 
such  Judgment  debtor  in  the  future,  and  while  said  execution  shall  remain  k 
lien  upon  said  Indebtedness  to  pay  over  to  the  ofiScer  presenting  the  same, 
such  amount  of  such  Indebtedness  as  such  execution  shall  prescribe  until  said 
execution  shall  be  wholly  satisfied  and  such  payment  shall  be  a  bar  to  any 
action  therefor  by  any  such  Judgment  debtor.  If  such  person  or  corporation, 
municipal  or  otherwise,  to  whom  said  execution  shall  be  presented  shall  fall, 
or  refuse  to  pay  over  to  said  officer  presenting  said  execution,  the  percentage 
of  said  indebtedness,  he  shall  be  liable  to  an  action  therefor  by  the  Judgment 
creditor  named  in  such  execution,  and  the  amount  so  recovered  by  such  Judg- 
ment creditor  shall  be  applied  towards  the  payment  of  said  execu- 
tion.   •    •    •« 

These  provisions  were  enacted  in  substantially  the  present  form  by 
chapter  148  of  the  Laws  of  1908,  which  took  effect  on  the  1st  day 
of  September,  1908.  The  section  expressly  provides  that  no  notice 
of  the  application  need  be  given  to  the  judgment  debtor,  and  it  does 
not  expressly  require  notice  even  to  the  trustee;  but  this  court  has 
held  that  the  trustee  is  entitled  to  notice.  Sloane  v.  Tiffany,  103  App. 
Div.  540,  93  N.  Y.  Supp.  149;  King  v.  Irving,  103  App.  Div.  420, 
92  N.  Y.  Supp.  1094.  Notice  was  duly  given  to  the  trcstee,  and  the 
record  shows  that  an  answering  affidavit  was  submitted  in  opposition 
to  the  motion. 

It  was  held  in  Howard  v.  Leonard,  3  App.  Div.  277,  38  N.  Y. 
Supp.  363,  which  was  an  action  in  equity  to  reach  the  surplus  in- 
come of  a  judgment  debtor  under  a  trust  fund,  beyond  the  amount 
necessary  for  the  proper  maintenance  of  the  beneficiary  and  those 
legally  dependent  upon  her,  pursuant  to  the  provisions  of  the  Re- 
vised Statutes  (now  section  98,  Real  Property  Law ;  chapter  50,  Con- 
solidated Laws ;  Laws  1909,  c.  52),  that  it  was  not  incumbent  on  the 
plaintiff  to  show  that  a  surplus  of  income  existed  at  the  time  the  ac- 
tion was  commenced,  and  that  the  court  might  determine  the  proper 
amotmt  to  be  allowed  for  the  support  and  maintenance  of  the  ben- 
eficiary and  those  legally  dependent  upon  her,  and  decree  that  any  in- 
come there  might  be  over  and  above  that*  amount  should  be  subject 
to  the  payment  of  the  judgment.  I  am  of  opinion,  therefore,  that 
it  should  not  be  held  that  it  is  incumbent  on  the  judgment  creditor, 
in  an  application  for  leave  to  issue  execution  under  this  section,  to 
show  precisely  the  amount  which  the  beneficiary,  the  judgment  debtor, 
will  become  entitled  to  receive. 

Presumably  the  theory  upon  which  the  motion  was  denied  is  that 
it  does  not  appear  that  the  judgment  debtor  is  entitled  to  receive  a 
particular  amount  of  income.    It  was  shown  that  he  had  been  receiv- 
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ing  for  two  years  an  amount  of  income  sufficient  to  render  the  provi- 
sions of  this  section  applicable;  and  it  was  fairly  shown  that  the  in- 
come applicable  to  his  support  in  the  future  will  probably  amount 
to  more  than  $12  per  week.  It  may  be  said,  however,  that  a  specific 
amount  or  interest  is  not  given  to  him,  and  that  the  trustee  is  vested 
with  discretion  with  respect  to  the  amount  to  be  appropriated  for  his 
support  and  maintenance.  If  that  be  a  sufficient  answer  to  the  mo- 
tion, then  the  purpose  of  the  Legislature  in  enacting  the  provisions 
of  the  section  may  be  readily  thwarted  by  incorporating  in  all  wills 
for  the  support  and  maintenance  of  beneficiaries  a  provision  vesting 
the  executor  or  trustee  with  like  discretion,  instead  of  giving  a  defi- 
nite part  of  the  income  to  the  beneficiary. 

Prior  to  the  amendment  of  this  section  of  the  Code  in  1903  (chapter 
461,  Laws  1903),  authorizing  an  execution  against  income,  the  Legis- 
lature had  authorized  a  suit  in  equity  to  reach  the  surplus  income 
over  and  above  the  amount  that  should  be  found  necessary  by  the 
court  for  the  support  and  maintenance  of  the  beneficiary;  and  pur- 
suant to  the  provisions  of  that  statute  the  courts  exercised  jurisdic- 
tion and  appropriated  the  surplus  income  of  a  beneficiary  over  and 
above  the  amount  which  was  found  by  the  court  to  be  necessary  for 
his  support  and  maintenance  to  the  payment  of  his  just  creditors. 
Brearley  School  v.  Ward,  201  N.  Y.  358,  94  N.  E.  1001,  40  L.  R. 
A.  (N.  S.)  1215,  Ann.  Cas.  1912B,  251.  The  object  of  the  Legisla- 
ture, in  authorizing  an  execution  against  income  of  a  trust,  therefore, 
would  seem  to  be,  and  it  has  been  held  to  be,  to  extend  the  law  in 
favor  of  judgment  creditors,  so  as  to  reach  a  percentage  of  the  in^ 
come  which  might  be  necessary  for  the  support  and  maintenance  of 
the  beneficiary.  Brearley  School  v.  Ward,  supra.  The  provisions  of 
the  section  are  clearly  applicable  to  any  judgment  debtor  receiving 
wages  in  excess  of  $12  per  week,  no  matter  how  large  his  family, 
and  even  though  all  of  his  wages  are  necessary  to  the  support  and 
maintenance  of  himself  and  family  and  would  not  be  sufficient  there- 
for. The  Legislature,  therefore,  plainly  intended  that  those  owing 
debts  evidenced  by  judgments  should  contribute  a  percentage  from 
their  earnings  or  income,  where  the  same  exceeds  the  amount  specified 
in  the  statute,  toward  discharging  such  obligations  to  their  creditors. 

The  authority  of  the  Legislature  to  reach  such  wages  or  income, 
and  to  reach  income  from  trust  funds,  for  the  benefit  of  a  judgment 
creditor,  even  though  the  trust  was  created  prior  to  the  enactment  of 
the  statute,  has  been  fully  sustained  by  the  court  of  last  resort. 
Brearley  School  v.  Ward,  supra.  The  Legislature,  I  think,  plainly 
intended  that  every  judgment  debtor  enjoying  an  income  in  excess  of 
$12  per  week  should  be  subject  to  the  provisions  of  this  section. 
It  is  immaterial  that  the  precise  amount  of  the  income  is  not  specified 
in  the  trust,  or  that  discretion  is  vested  in  the  trustee  with  respect  there- 
to. The  Legislature  contemplated,  I  think,  that  where  it  is  shown 
that  the  judgment  debtor  is  in  receipt  of  an  income  in  excess  of  the 
amount  specified,  an  execution  should  be  issued,  and  that  it  should 
be  a  lien  upon  10  per  cent,  of  the  amount  of  income  received  by  or 
appropriated  to  the  use  of  the  beneficiary,  provided  the  amount  so  re- 
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ceived  or  appropriated  is  in  excess  of  $12  per  week.  The  section 
does  not  contemplate  any  binding  determination  in  advance  with  re- 
spect to  whether  or  not  the  income  is  in  excess  of  the  amount  speci- 
fied in  the  statute.  It  merely  authorizes  the  issuance  of  an  execution 
against  the  income,  and  contemplates  that  the  same  shall  be  a  lien 
upon  it  to  the  extent  stated,  and  that,  if  the  trustee  fails  or  refuses 
to  pay  it  over  voluntarily,  a  suit  may  be  brought  to  enforce  it,  and 
in  that  suit  the  trustee  may  interpose  any  proper  defense. 

In  Raymond  v.  Tiffany,  140  App.  Div.  909,  125  N.  Y.  Supp.  1141, 
this  court  affirmed  a  judgment  dismissing  the  complaint  in  a  suit  in 
equity,  brought  under  the  statute  to  which  reference  has  been  made, 
to  reach  a  surplus  of  income  of  a  trust  fund  upon  the  ground  that 
by  the  particulsir  terms  of  the  trust  then  before  the  court  the  ben- 
eficiary had  no  absolute  right  to  receive  any  income,  and  therefore 
the  plaintiff  could  not  sustain  the  burden  of  showing  that  the  judg- 
ment debtor  was  entitled  to  receive  more  income  than  sufficient  for 
his  support.  That  decision,  however,  is  not  applicable  to  the  facts 
in  this  case,  for  here  the  beneficiary  is  entitled  as  matter  of  right  to 
receive  an  amount  sufficient  for  his  liberal  support  and  maintenance, 
provided  there  be  sufficient  income  therefor  applicable  thereto. 

In  the  case  at  bar,  therefore,  I  am  of  opinion  that  the  duty  devolves 
on  the  trustee  ift  the  first  instance  to  determine  what  amount  will 
be  sufficient  for  the  liberal  support  and  maintenance  of  the  beneficiary 
out  of  the  income  on  hand  applicable  thereto,  and  if  this  amount  shall 
be  in  excess  of  the  amount  specified  in  the  statute,  it  is  his  duty  to 
apply  10  per  cent,  thereof  to  the  satisfaction  of  the  execution;  and 
the  same-  will  be  true  with  respect  to  any  amount  the  trustee  may  by 
order  of  the  court,  at  the  instance  of  the  beneficiary,  be  required  to 
appropriate  for  his  support  and  maintenance.  In  the  circumstances, 
the  denial  in  the  affidavit  made  by  the  trust  officer  of  the  Trust  Com- 
pany, read  in  opposition  to  the  motion,  that  there  is  any  amount  due 
and  owing,  or  to  become  due  and  owing,  to  the  beneficiary  under  the 
trusts,  must  be  regarded  as  a  conclusion  of  law,  and  as  not  overconv 
ing  the  facts  shown  by  the  moving  papers. 

I  am  therefore  of  opinion  that  the  order  should  be  reversed,  with 
$10  costs  and  disbursements,  and  the  motion  granted,  without  costs. 


(S7  Misc.  Kep.  588) 

PBOPI-E  V.  DAWSON. 
(Sapteme  Oourt,  Special  Term,  Genesee  C!ouiity.    November,  lftl4.) 

1.  Highways  (§  115*) — Chanob  of  Gkadic — liiABiLirr  of  State. 

UnleBs  made  so  by  statute,  the  state  Is  not  liable  to  an  abutting  owner 
for  a  change  of  grade  ot  a  highway. 

[13d.  Note.— For  other  cases,  see  Highways,  Cent  Dig.  IS  35S-370,  372, 
373;  Dec.  Dig.  {  U5.*] 

2,  Eminknt  Dokain  ({  101») — CoMPWfBATioH — Chawsb  of  Grade  of  High- 

way. 

Railroad  Tjiw  (Consol.  Laws,  c.  49)  §§  91,  92,  authorizes  the  state  com- 
mlsstoner  of  highways  to  institute  proceedings  to  condemn  land  to  ellm- 

•For  other  cues  see  eame  topic  ft  {  nuubsb  In  Deo.  A  Am.  Digs.  IDOT  to  date,  ft  Bep'r  Indexes 


Digitized  by 


Google 


680  150  NEW  XOBK  SDPPLBMENT  (Sup.  Ct. 

Inate  a  grade  crossing.  Highway  Law  ((Tonsol.  Laws,  c.  25)  i  69,  declares 
that,  when  any  town  highway  shall  be  graded  by  town  authorities,  the 
owner  of  abutting  property  shall  be  entitled  to  recover  from  the  town 
damages  resulting  from  any  change  of  grade.  Held,  that  where  the  state 
condemned  land  to  eliminate  a  grade  crossing,  and  in  doing  so  changed 
the  grade  of  the  highway,  an  adjacent  landowner,  damaged  by  the  change 
of  grade,  could  not  recover. 

[Ed.  Note. — For  other  cases,  see  Bminent  Domain,  Gent.  Dig.  §{  269, 
270;    Dec.  Dig.  {  101.»] 

• 

3.  Eminent  Domain  (§  237*) — Prooeedikos — Report  of  Comxissioners — 
Power  of  Special  Term. 

Under  Code  Civ.  Proc.  §  3371,  the  Special  Term,  on  motion  to  -Mnflnn 
the  report  of  commlssiouers  in  a  condemnation  proceeding,  can  only  «!uu- 
firm  the  report  or  set  It  aside,  and  may  not  modify  it,  by  strilclug  out 
part  of  the  award,  and  confirm  it  as  modified. 

[Ed.  Note.— For  other  cases,  see  Eminent  Domain,  Cent.  Dig.  S§  604- 
613;  Dec.  Dig.  |  237.*] 

Condemnation  proceeding  by  the  People  of  the  State  of  New  York 
against  Mattie  Dawson.  On  motion  of  defendant  for  an  order  con- 
finning  the  report  of  commissioners  to  ascertain  the  compensation 
to  be  made.    Confirmation  refused,  and  report  set  aside. 

James  A.  Parsons,  Atty.  Gen.,  for  the  People. 
William  E.  Webster,  of  Batavia,  for  defendant. 
Hoyt  &  Spratt,  of  Buffalo,  for  New  York  Cent.  &  H.  R.  R.  Co. 

BROWN,  J.  The  commissioners  appraised  defendant's  damage 
by  reason  of  the  taking  of  a  triangular  piece  of  land,  10  feet  wide 
at  its  west  end,  53  feet  long,  •/looo  of  an  acre,  extending  across  the 
north  end  of  defendant's  residence  lot,  abutting  on  the  highway,  the 
sum  of  $675.  The  commissioners  also  appraised  defendant's  dam- 
age to  the  residue  of  her  property  on  accoxmt  of  taking  the  above- 
mentioned  strip  for  the  use  of  a  highway  and  the  raising  of  the  grade 
of  the  highway  adjacent  to  the  north  side  of  the  triangular  strip  so 
taken,  by  the  building  of  an  approach  to  a  railroad  bridge,  such  grade 
to  be  raised  from  zero  at  the  east  line  of  defendant's  premises  to 
about  7  feet  at  the  west  line  of  defendant's  premises,  at  the  sum  of 
$750— a  total  award  of  $1,425. 

[1,2]  Upon  the  defendant's  motion  to  confirm  said  report,  the 
plaintiff  and  the  railroad  object  to  the  last  item  of  the  award,  upon  the 
ground  that  it  is  based  upon  and  solely  consists  of  consequential  dam- 
ages occasioned  by  the  change  of  the  grade  of  a  part  of  the  high- 
way, asserting  that  there  is  no  authority  creating  a  liability  upon  the 
part  of  the  state  for  damages  occasioned  an  abutting  property  owner 
by  the  raising  of  the  grade  of  a  state  highway.  The  defendant  con- 
tends that  by  the  provisions  of  section  91  of  the  Railroad  Law  the 
expense  incurred  in  changing  the  grade  of  an  existing  highway  to 
eliminate  a  railroad  grade  crossing  is  to  be  borne  by  the  state  and 
the  railroad;  that  the  state  commissioner  of  highways  is  authorized 
by  sections  91  and  92  of  the  Railroad  Law  to  institute  condemna- 
tion proceedings  to  acquire  lands  necessary  for  such  grade  crossing 
elimination;    that  the  damages  occasioned  by  such  necessary  taking 
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of  such  lands  for  such  purpose  are  a  part  of  the  expenses  incurred  in 
such  grade  crossing  elimination;  that  by  section  59  of  the  Highway 
Law  the  damages  occasioned  an  abutting  property  owner  by  the  change 
of  the  grade  of  a  highway  are  the  subject  of  agpraisal  and  award; 
that  it  necessarily  follows  that  the  last  item  of  award  by  the  commis- 
sioners in  those  proceedings  for  consequential  damages  to  defendant's 
remaining  property  is  a  legitimate  charge  and  item  of  the  expenses 
for  which  the  state  and  railroad  are  liable,  and  hence  properly  and 
legally  awarded  herein. 

The  difficulty  with  the  argument  seems  to  be  that  the  damages  pro- 
vided for  in  section  59  of  the  Highway  Law  -are  only  to  be  collectible 
when  occasioned  by  a  change  of  the  grade  of  a  town  highway.  The 
language  of  the  section  is: 

"In  any  town  In  which  a  town  highway  shall  be  repaired,  graded  and  ma- 
cadamized from  curb  to  curb  by  the  authorities  ot  the  town  the  owner  or. 
owners  of  the  land  adjacent  to  the  said  highway  shall  be  entitled  to  recover 
from  the  town  the  damages  resulting  from  any  change  of  grade.'.' 

To  invoke  the  benefits  of  this  statute  the  claimant  must  show  that 
the  change  of  grade  was  made  by  the  town  authorities.  Matter  of 
Baynes,  140  App.  Div.  735,  126  N.  Y.  Supp.  132.  In  this  case  it  was 
held  that  the  statute  quoted  had  no  application  to  highways  constructed 
by  the  state  under  the  so-called  Good  Roads  Law.  The  state  is 
not  liable  at  common  law  to  an  abutting  owner  for  a  change  of  grade 
of  a  highway,  and  is  only  made  liable  by  virtue  of  some  statute. 
Warner  v.  State,  132  App.  Div.  611,  117  N.  Y.  Supp.  108;  Id.,  204 
N.  Y.  682,  98  N.  E.  1118. 

The  change  of  grade  for  which  defendant  claims  and  has  been 
awarded  damages  by  the  commissioners  is  on  a  state  highway.  Sec- 
tion 120,  Highway  Law.  It  is  not  on  a  town  highway.  No  authority 
has  been  furnished  establishing  a  liability  on  the  part  of  the  state  for 
the  last  item  of  the  commissioners'  award.  Such  item  is  not  a  part 
of  the  expense  incurred  by  the  state  in  eliminating  the  grade  cross^ 
ing,  and  the  railroad  is  only  liable  for  a  share  of  what  expense  the 
state  incurs  in  such  elimination.  The  award  of  $750  as  damages  to 
the  defendant  for  the  change  in  grade  of  the  highway  was  unau- 
thorized. 

1 3]  The  report  of  the  commissioners  ought  to  be  confirmed  as  to 
the  award  for  the  value  of  the  land  taken,  and  set  aside  as  to  the 
award  for  consequential  damages  depending  upon  the  change  of 
grade  of  the  highway;  but  such  determination  cannot  be  made  by 
the  Special  Term.  By  section  3371  of  the  Code  of  Civil  Procedure 
the  only  power  of  this  court  is  to  confirm  the  report  or  set  it  aside. 
The  report  cannot  be  modified,  by  striking  out  part  of  the  award 
and  confirming  as  modified.  Matter  of  Central  New  York  Co.,  36  App. 
Div.  553,  55  N.  Y.  Supp.  729 ;  Matter  of  Town  of  Guilford,  85  App. 
Div.  207,  83  N.  Y.  Supp.  312;  Matter  of  Johns,  129  App.  Div.  721, 
114  N.  Y.  Supp.  707. 

The  report  of  the  commissioners  will  be  set  aside,  and  a  rehearing 
directed  before  the  same  commissioners,  with  instructions  to  make 
no  award  or  appraisal  of  defendant's  damage  by  reason  of  the  change 
of  the  grade  of  the  highway  in  front  of  her  premises. 
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MARTIN  V.  MELTON. 
(Supreme  Conrt,  Appellate  Term,  £lrst  Department    December  24,  1914.) 

JuDoiiENT  (i  533*) — CtoNSTBUcnoN — Issues — Plbadings. 

Where  the  first  cause  of  action  In  a  complaint  for  the  breach  of  a  con- 
tract for  the  sale  of  material  to  plaintiff,  recited  that  the  plaintiff  had 
given  a  check  for  the  amount,  but  claimed  no  damages  on  that  amount, 
while  the  second  cause  of  action  asked  damages  for  the  amount  of  the 
check,  and  the  second  cause  of  action  was  withdrawn,  the  judgment  for 
plaintiff  did  not  embrace  the  amount  of  the  check,  and  did  not  anthorize 
reco%"ery  thereon  by  the  assignee  of  the  payee,  ^ho  had  knowledge  of  the 
failure  of  the  consideration  when  he  took  the  check. 

[Ed.  Note.— For  other  cases,  see  Judgment,  Cent.  Dig.  ${  978,  983 ;  Dec 
Dig.  §  533.*] 

Appeal  from  Municipal  Court,  Borough  of  Manhattan,  Fifth  Dis- 
trict. 

Action  by  Arthur  R.  Martin  against  Samuel  Melton.  Judgment  for 
the  plaintiff,  and  defendant  appeals.  Reversed,  and  complaint  dis- 
missed. 

Argued  December  term,  1914,  before  GUY,  BIJUR,  and  PAGE,  JJ. 

Slade  &  Slade,  of  New  York  City  (Maxwell  Slade,  of  New  York 
City,  of  counsel),  for  appellant. 

Parker  V  Lawrence,  of  New  York  City  (Malcolm  R.  Lawrence, 
of  New  York  City,  of  counsel),  for  respondent. 

GUY,  J.  This  action  was  brought  to  recover  upon  a  check  made 
by  the  defendant  to  one  Bruder,  and  by  him  assigned  to  the  plaintiff 
herein  several  months  after  the  check  was  drawn.  The  defense  was, 
substantially,  want  of  consideration.  Upon  the  trial  it  was  conceded 
that  the  plaintiff's  assignor  entered  into  a  contract  with  the  Melton 
House  Wrecking  Company  and  S.  Melton  &  Son,  of  which  the  defend- 
ant was  a  member,  by  which  Bruder  sold  to  said  company  and  Melton 
&  Son  certain  material  upon  a  lot  in  West  100th  street,  which  material 
was  to  be  removed  by  said  company  and  Melton  &  Son;  that  the 
check  in  question  was  given  by  the  defendant  as  part  payment  of  said 
material ;  that  plaintiff's  assignor  failed  to  allow  said  company  and 
Melton  &  Son  to  remove  said  material,  and  prevented  them  from 
carrying  that  contract  into  effect,  but  sold  the  material  to  another 
party;  and  that  plaintiff  had  full  knowledge  of  the  facts  prior  to  his 
having  obtained  the  check  in  question  from  his  assignor. 

It  was  also  conceded  that  the  check  in  question  was  given  only  in 
consideration  that  the  defendant  and  his  firm  would  receive  the  ma- 
terial purchased  from  plaintiff's  assignor,  and  the  defendant  testi- 
fied that  this  was  the  fact.  To  avoid  this  defense  the  plaintiff  of- 
fered in  evidence  the  judgment  roll  in  an  action  in  the  City  Court, 
wherein  one  Louis  H.  Melton  was  plaintiff  and  plaintiff's  assignor  was 
defendant.  It  appears  that  in  such  action  the  plaintiff  sued  as  as- 
signee of  the  Melton  House  Wrecking  Company  and  S.  Melton  & 
Son  for  damages  for  breach  of  the  same  contract  in  which  the  check 
in  question  was  given,  and  recovered  judgment  for  $200,  and  the 

*For  oUier  cases  see  same  topic  ft  i  humbes  lo  Dec.  A  Am.  Digs.  U07  to  date,  ft  Rep'T  Indexei 
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plaintiff  herein  claims  that  the  judgment  in  the  City  Court  action 
embraced,  as  one  of  plaintiff's  elements  of  damage,  this  check  in  suit, 
and  that,  therefore,  the  judgment  obtained  in  the  City  Court  having 
concededly  been  paid,  the  plaintiff,  as  assignee  of  Bruder,  can  now 
recover  the  amount  of  such  check.  The  judgment  roll  in  the  City 
Court  action  in  evidence  contains  the  pleadings  and  the  judgment  en- 
tered. 

The  complaint  sets  up  two  causes  of  action.  In  the  first  cause  of  ac- 
tion it  sets  forth  the  making  of  the  contract  between  the  House  Wreck- 
ing Company  and  S.  Melton  &  Son  and  Bruder,  alleges  a  readiness 
and  ability  to  perform  on  the  part  of  the  company  and  Melton  &  Son, 
the  payment  of  $100  towards  the  purchase  of  the  material,  the  breach 
of  the  contract  by  Bruder,  and  claims  damages  to  the  amount  of 
$620.50.  The  second  cause  of  action  reiterates  the  first  cause  of  ac- 
tion, and  sets  up-  the  giving  of  the  $100  check,  avers  that  it  has  never 
been  returned,  a  demand  upon  Bruder  for  repayment  of  the  amount, 
a  refusal  by  him  to  repay,  and  an  allegation  that  said  $100  is  now 
due  from  defendant.  The  complaint  asks  judgment  for  $720.50.  It 
will  therefore  be  seen  that,  although  the  first  cause  of  action  refers 
to  the  $100  paid  upon  the  contract  by  this  defendant  for  and  on  bfr- 
half  of  the  Wrecking  Company  and  Melton  &  Son,  such  reference 
is  made  merely  as  a  part  of  the  history  of  the  transaction  between 
the  parties,  and  is  not  set  up  therein  as  an  element  of  damage  for 
breach  of  the  contract.  The  second  cause  of  action,  however,  is  based 
wholly  upon  the  giving  of  this  check  and  is  the  only  damage  claimed 
in  that  paragraph  of  the  complaint.  The  judj;ment  obtained  in  the 
City  Court,  introduced  in  evidence  by  the  plaintiff,  states: 

"The  plaintiff  having  withdrawn  the  second  cause  at  action  alleged  tn  the 
complaint,  and  the  second  c^inse  of  action  not  having  been  submitted  to  the 
Jury,  but  was  withdrawn  from  the  Jury's  consideration,"  etc. 

This  recital  shows  conclusively  that  the  payment  by  this  defendant 
of  the  $100,  evidenced  by  the  check,  the  subject  of  the  present  action, 
was  not  passed  upon  or  considered  by  the  jury  in  the  City  Court  ac- 
tion, and  that  the  plaintiff's  claim  as  to  that  is  without  merit.  This 
effectually  disposes  of  his  right  to  recover  upon  the  check. 

Judgment  reversed,  with  costs,  and  complaint  dismissed,  with  costs. 
All  concur. 


PEOPLE  ex  rel.  NOLAN  y.  PBENDERGAST,  City  Comptroller. 

(Supreme  Court,  Special  Term,  Kings  County.    December  3,  1914.) 

1.  Limitation  of  Actions  (J  130*) — Suspension — SxATUTHe — Construction. 
Code  Civ.  Proc.  §  405,  provides  that  if  an  action  Is  timely  commenced, 
and  the  Judgment  Is  reversed  without  awarding  a  new  trial,  or  the  ac- 
tion is  terminated  in  any  other  manner  than  by  a  voluntary  discontinu- 
ance, plaintm  may  sue  anew  after  the  time  limited,  and  within  one  year 
after  such  reversal  or  termination.  Meld,  that  where  an  action  was  be? 
gun  in  time,  but  at  the  trial  the  complaint  was  dismissed  and  exceptions 
directed  to  be  heard  In  the  first  Instance  at  the  appellate  division,  and 
from  an  order  there  overruling  the  exceptions  and  dismissing  the  com- 

*For  other  cweA  see  sam«  topic  &  {  inmBsa  In  Dee.  *  Am.  Digs.  U07  to  date,  Ic  Rep'r  Indeze» 
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plaint,  an  appeal  was  taken  to  tbe  Court  of  Appeals,  where  the  Jndg- 
meut  was  affirmed,  the  year  within  which  plaintiff  was  entitled  to  be- 
gin a  new  suit,  the  general  statute  of  limitations  having  run,  began  from 
the  affirmance  by  the  Court  of  Appeals. 

[Ed.  Note. — For  other  cases,  see  Limitation  of  Actions,  Cent.  Dig.  g} 
539,  545,  553-566;    Dec.  Dig.  §  130.*] 

2.  Municipal  Corporations  (§  1005*)— Invaud  Claims — Considkbation  bt 

COMPTBOLLEB — GBBATEB    NEW    YORK    CHARTER — CONSTRUCTION. 

Greater  New  York  Charter  (Laws  1901,  c.  46C)  J  246,  as  added  by  Laws 
1007,  c.  601,  authorizes  the  comptroller  to  certify  for  payment  an  invalid 
claim  against  the  city,  which  in  equity  it  ought  to  pay,  but  excepts  and 
forbids  payment  of  any  claim  barred  by  limitations.  IleXA,  that  the  stat- 
ute of  limitations  referred  to  was  not  limited  to  the  general  period  of 
limitation  prescribed  for  the  particular  claim,  unmodlfled  by  provisions 
suspending  the  operation  of  the  statute  in  certain  cases,  and  that  it  was 
therefore  no  bar  to  the  duty  of  the  comptroller  to  consider  such  a  claim 
that,  pending  litigation  thereon,  tbe  general  statute  of  limitations  boA 
run,  where  plaintiff  had  a  right  by  Code  Civ.  Proc.  {  405,  to  begin  a  new 
action  wititiln  one  year,  and  sought  to  have  the  claim  considered  under 
the  charter  during  such  period. 

[Ed.  Note. — For  other  cases,  see  Municipal  Corporations,  Dec.  Dig.  { 
1005.*] 

3.  Judgment  (§  654*) — Nature  or  Judgment. 

Where  a  Judgment  did  not  state  that  a  dismissal  at  the  close  of  plain- 
tiff's case  was  on  the  merits,  and  it  did  not  appear  from  the  judgment 
roll  that  it  was  so.  It  was  not  conclusive  of  the  cause  of  action,  as  pro- 
vided by  Code  Civ.  Proc.  §  1209. 

[Ed.  Note. — For  other  cases,  see  Judgment,  Cent.  Dig.  (  1165;  Dec. 
Dig.  i  654.  •] 

4.  Trial  (§  159*) — ^Dismissal  of  Complaint — Constbuction. 

In  a  Jury  case  a  dismissal  of  the  complaint  is  never  more  than  a  non- 
suit ;  the  proper  practice,  if  defendant  is  entitled  to  a  judgment  on  the 
merits  as  a  matter  of  law,  being  for  tbe  trial  Justice  to  direct  a  verdict. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent.  Dig.  §§  34l,  359-367 ;  Dec. 
Dig.  §  159.*] 

Application  by  the  People,  on  the  relation  of  William  Nolan,  for  a 
peremptory  writ  of  mandamus  to  compel  William  A.  Prendcrgast,  as 
Comptroller  of  the  City  of  New  York,  to  consider  an  illegal  or  invalid 
claim  against  the  city.    Motion  granted. 

Kellogg  &  Rose,  of  New  York  City,  for  relator. 

Frank  L.  Polk,  Corp.  Counsel,  of  New  York  City  (John  F.  Collins 
and  Joseph  L.  Pascal,  both  of  New  York  City,  of  counsel),  for  re- 
spondent. 


BENEDICT,  J.  The  only  question  requiring  special  consideration 
is  whether  the  relator's  claim  was,  at  the  time  of  the  initiation  of  this 
proceeding,  barred  by  the  statute  of  limitations  within  the  meaning  of 
section  246  of  the  Charter  of  the  City  of  New  York,  as  added  by  Laws 
1907,  c.  601,  which  authorizes  the  comptroller  to  consider,  and  certify 
to  the  board  of  estimate  and  apportionment  for  payment,  "an  illegal  or 
invalid  claim  against  the  city,  but  which,  notwithstanding,  in  his  judg- 
ment it  is  equitable  and  proper  for  the  city  to  pay  in  whole  or  in  part," 
and  which  further  provides  that  "the  provisions  of  tliis  section  shall 

•For  oUier  caset  see  tama  topic  A  |  nohbxb  la  Deo.  A  Am.  Digs.  1907  to  date,  &  Rep'r  ladexei 
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not  authorize  the  audit  or  payment  of  any  claim  barred  by  the  statute 
of  limitations." 

The  claim  here  in  question  is  barred  by  the  six-year  limitation  of  the 
statute,  unless  it  is  saved  by  the  provisions  of  section  405  of  the  Code 
of  Civil  Procedure,  which  reads  as  follows : 

"Sec.  405.  ProTlslon  Where  Judgment  has  been  Reversed. — If  an  action  Is 
commenced  within  the  time  limited  therefor,  and  a  judgment  therein  Is  re- 
versed on  appeal,  without  awarding  a  new  trial,  or  the  action  is  terminated 
Jn  any  other  manner  than  by  a  voluntary  discontinuance,  a  dismissal  of  the 
complaint  for  neglect  to  prosecute  the  action,  or  a  final  Judgment  upon  the 
merits ;  the  plaintiff-,  or,  if  he  dies,  and  the  cause  of  action  survives,  his  rev- 
resentative,  may  commence  a  new  action  for  the  same  cause,  after  the  ex- 
piratiori  of  the  time  so  limited,  and  within  one  year  after  such  a  reversal  or 
termination." 

The  cause  of  action  on  plaintiff's  claim  accrued  not  later  than  No- 
vember 1,  1906.  Action  was  commenced  September  25,  1909.  At  the 
trial  the  complaint  was  dismissed,  and  the  exceptions  directed  to  be 
heard  at  the  Appellate  Division  in  the  first  instance.  Upon  the  order 
of  the  Appellate  Division  overruling  the  exceptions,  judgment  dismiss- 
ing the  complaint  was  rendered  January  18,  1912.  This  judgment  was 
affirmed  by  the  Court  of  Appeals  January  27,  1914,  and  within  a. year 
thereafter  this  proceeding  was  brought. 

[  1  ]  It  seems  to  be  conceded  by  the  city  that  the  period  of  a  year  pro- 
vided for  by  section  405  of  the  Civil  Code  began  to  run  on  the  ren- 
dition of  the  judgment  of  affirmance  by  the  Court  of  Appeals,  and  not 
upon  the  rendition  of  the  judgment  of  the  Appellate  Division  (which 
was  the  first  judgment  rendered  in  the  case).  This  view  seems  to  be 
supported  by  Wooster  v.  Forty-Second  St.  &  Grand  St.  Ferry  R.  R. 
Co.,  71  N.  Y.  471.  The  rule  of  that  case,  as  applied  to  the  case  at  bar, 
requires  the  court  to  hold  that  the  action  was  terminated  by  the  judg- 
ment of  the  Court  of  Appeals,  rather  than  by  the  judgment  of  the  Ap- 
pellate Division. 

[2]  It  is  urged,  however,  that  the  reference  to  the  statute  of  limita- 
tions in  section  246  of  the  Charter  means  the  general  period  of  limita- 
tion prescribed  for  any  particular  class  of  actions  (in  this  case  six 
years),  unmodified  by  any  of  the  provisions  which  suspend  the  running  • 
of  the  statute  in  certain  cases.  I  do  not  think  the  charter  provision  will 
bear  that  construction.  It  excludes  from  the  operation  of  section 
246  of  the  Charter  claims  "barred  by  the  statute  of  limitations."  Un- 
der such  language  the  test  is,  as  it  seems  to  me,  this :  If  the  relator 
had  commenced  an  action  at  the  time  he  instituted  this  proceeding, 
would  the  statute  of  limitations  have  been  a  good  defense?  It  mat- 
ters not  that  there  might  have  been  other  valid  defenses,  such  that  he 
could  not  possibly  have  succeeded  in  any  action,  yet  if  the  statute  of 
limitations  would  not  be  a  defense,  the  claim  is  not  barred  by  the  stat- 
ute. And  in  this  case,  for  the  reasons  already  stated,  the  statute  would 
not  be  a  defense  to  a  new  action  for  the  same  cause  as  the  action  here- 
tofore terminated  as  above  set  forth. 

[3, 4]  It  is  also  urged  that  the  dismissal  was  upon  the  merits.  The 
case  was  tried  before  the  court  and  a  jury^  and  the  complaint  dismiss- 
ed at  the  end  of  plaintiff's  case,  although  some  evidence  for  "ihe  def end- 
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ant  had  been  heard  by  consent  out  of  its  proper  order;  but  the  de- 
fendant, in  interposing  such  evidence,  expressly  reserved  the  right  to 
move  for  a  dismissal  at  the  close  of  plaintiff's  case.  The  judgment 
does  not  state  the  dismissal  was  on  the  merits,  nor  does  it  appear  from 
the  judgment  roll  that  it  was  so.  Hence  it  is  not  conclusive.  Code  Civ. 
Proc.  §  1209.  Furthermore,  in  a  case  tried  by  a  jury,  a  dismissal  of 
the  complaint  is  never  more  than  a  nonsuit.  If  the  defendant  is  en- 
titled to  a  judgment  on  the  merits  as  matter  of  law,  the  proper  prac- 
tice is  for  the  trial  justice  to  direct  a  verdict.  Niagara  Fire  Ins.  Co. 
v.  Stores,  101  App.  Div.  400,  92  N.  Y.  Supp.  208,  affirmed  184  N. 
Y.  582,  77  N.  E.  1192 ;  Stokes  v.  At.  Ave.  N.  R.  Co.,  89  Hun,  2.  34  N. 
Y.  Supp.  1051.  In  this  case  we  cannot  assume,  as  suggested  in  the 
former  of  the  two  cases  last  cited,  that  the  trial  justice  intended  to 
direct  a  verdict  for  the  defendant,  for  his  own  language,  as  quoted 
in  the  opposing  affidavit  on  this  motion,  expressly  negatives  that  in- 
ference. He  said :  "It  is  a  pure  dismissal."  The  extracts  from  the 
minutes  contained  in  said  affidavit  show  clearly  that  the  motion  was 
a  motion  for  a  dismissal  made  at  the  close  of  plaintiff's  case,  and  not 
at  the  close  of  all  the  evidence,  and  was  intended  only  as  a  nonsuit. 

The  mandamus  to  be  issued  should  direct  the  comptroller  "to  con- 
sider the  claim  in  question,  and  if  in  his  judgment  it  is  equitable  and 
proper  for  the  city  to  pay  the  same  in  whole  or  in  part,  notwithstand- 
ing it  is  an  illegal  or  invalid  claim,  to  so  certify  to  the  board  of  esti- 
mate and  apportionment."  People  ex  rel.  Dady  v.  Prendergast,  203  N. 
Y.  1,  7,  96  N.  E.  103,  104.  As  shown  by  this  case,  the  court  has  no 
power,  and  it  certainly  has  no  disposition,  to  require  the  comptroller 
to  approve  the  claim  for  payment.  It  merely  directs  him  to  consider 
it  on  its  merits. 

The  motion  for  a  peremptory  writ  of  mandamus  should  be  granted. 


NORTHERN  BANK  OF  NEW  YORK  v.  LOWENSTEIN  et  al. 

(Supreme  Court,  Appellate  Term,  First  Department    December  24,  1914.) 

PucADiNo  (§  36») — Conclusiveness  of  Allegations — Estoppel. 

Where,  in  an  action  against  the  maker  and  two  indorsers  of  a  note,  the 
answer,  verified  by  all  three  of  them,  alleged  that  the  indorsers  were  ac- 
commodation indorsers  to  secure  a  loan  to  the  maker,  upon  which  state 
of  facts  a  compromise  was  effected  between  plaintiff  bank  and  the  last 
Indorser  by  order  of  the  Supreme  Court,  upon  which  the  suit  waa  dis- 
continued as  to  him,  the  remaining  Indorser  and  the  maker  are  estopped 
to  claim  that  the  note  was  discounted  by  the  bank  for  the  benefit  of  the 
last  Indorser,  whereby  he  became  the  principal  debtor,  and  a  compromise 
with  him  discharged  the  other  indorser  and  the  maker. 

[Ed.  Note. — For  other  cases,  see  Pleading,  Cent  Dig.  §!  81-88;  Dec. 
Dig.  S  36.«] 

Appeal  from  City  Court  of  New  York,  Trial  Term. 

Action  by  the  Northern  Bank  of  New  York  against  Moses  Lowen- 
stein  and  Alice  Lowenstein.  From  a  judgment  for  plaintiff,  defend- 
ants appeal.    Affirmed. 

*For  otber  caaW  ne  BaoM  tcplc  A  I  dumbbs  tn  Dec.  Jt  Am,  Dig*.  1907  to  date,  *  Bqp'r  Ind«x«t 
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Argued  December  term,  1914,  before  GUY,  BIJUR,  and  PAGE,  JJ. 

George  Hahn,  of  New  York  City,  for  appellants. 

Breed,  Abbott  &  Morgan,  of  New  York  City  (William  C.  Breed 
and  Sumner  Ford,  both  of  New  York  City,  of  counsel),  for  respond- 
ent. 

PAGE,  J.  This  is  an  action  against  the  defendants,  as  maker  and 
indorser  of  a  promissory  note,  whereby  the  defendant  Moses  Lowen- 
stein  promised  four  months  after  date  to  pay  $750  to  the  order  of 
the  defendant  Alice  Loweristein.  The  note  was  indorsed  by  the  de- 
fendant Alice  Lowenstein,  and  an  indorsement  of  Clement  H.  Smith 
followed  that  of  Alice  Lowenstein.  The  action  was  originally  brought 
against  maker  and  both  indorsers,  but  upon  application  of  the  super- 
intendent of  banks,  who  held  the  note  among  the  assets  of  the  plain- 
tiff bank,  it  was  discontinued  as  against  Clement  H.  Smith  as  in- 
dorser, by  order  of  the  Supreme  Court,  which  authorized  a  settle- 
ment of  various  claims  and  counterclaims  between  Smith  and  the  plain- 
tiff bank,  among  which  the  note  in  suit  was  one. 

It  is  claimed  by  the  defendants  that,  at  the  time  when  the  note  in 
suit  was  discounted  by  the  bank,  the  officer  of  the  bank,  with  whom 
the  transaction  was  had,  was  informed  that  it  was  discounted  for  the 
acconunodation  of  Smith,  and  that  the  proceeds  thereof  were  credited 
m  the  bank  account  of  Smith  by  the  bank.  It  is  argued  from  this 
that  Smith  thereby  became  the  princijal  debtor,  and  a  settlement  with 
him.  discharged  the  liability  of  the  accommodation  maker  and  in- 
dorser. Smith  was  called  as  a  witness,  and  testified  that  the  money 
was  placed  to  his  credit  in  the  bank,  and  that  he  then  drew  a  check 
to  Moses  Lowenstein  for  one-half  of  the  amount  thereof.  The  de- 
fendant attempted  to  give  evidence  of  conversations  between  the  offi- 
cer of  the  bank,  Lowenstein,  and  Smith  at  the  time  the  note  was  dis- 
counted, showing  that  it  was  understood  that  Smith  should  receive 
the  proceeds  of  the  note  and  give  half  of  it  to  Lowenstein.  This 
was  excluded  as  immaterial  Were  there  no  other  facts  in  the  case, 
I  think  the  evidence  would  have  been  material,  as  showing  who  was 
the  actual  debtor  and  who  were  the  accommodation  parties;  but  it 
appeared  in  evidence  (pages  38-41,  case  on  appeal)  that  the  defend- 
ants interposed  an  answer,  verified  by  all  three  of  them,  which  stated, 
among  other  things : 

"That  on  or  about  the  11th  day  of  November,  1907,  the  said  defendant  Moses 
Lowenstein,  desiring  to  borrow  from  the  Hamilton  Bank  of  the  City  of  New 
Tork  the  snm  of  $750,  at  the  request  of  said  bank  and  for  the  purposes  of  In- 
ducing said  loan,  and  without  any  consideration  therefor  to  the  said  Alice 
Lowenstein  and  Clement  H.  Smith,  nmis  hla  promissory  note  to  the  order  of 
said  Alice  Lowenstein,  and  without  consideration  therefor  deliv^ed  the  same 
to  said  Alice  Lowenstein,  who  Is  Moses  Lowenstelu's  wife,  and  without  con- 
alderatlon  therefor  and  at  the  request  of  said  Hamilton  Bank  induced  the 
said  Clement  H.  Smith  to  indorse  the  same  without  such  considera- 
tion.   •    ♦    ♦'■ 

Upon  this  statement  of  the  facts  the  action  was  compromised  as 
against  Smith  by  order  of  this  court.  There  can  be  no  doubt  that,  if 
the  facts  as  therein  stated  were  true,  the  plaintiff  could  safely  con»- 
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promise  with  Smith,  as  last  accommodation  indorser,  and  discharge 
him,  without  impairing  or  changing  the  liabiHty  of  the  maker  and 
prior  indorser.  The  defendants  served  a  supplemental  answer  more 
than  a  year  afterwards,  and  set  «up  the  present  facts  in  contradiction 
of  their  former  verified  answer.  I  am  of  opinion  that  the  plaintiflF  was 
entitled  to  accept  and  rely  upon  the  facts  as  stated  in  the  pleadings 
at  the  time  of  its  compromise  with  Smith,  and  the  defendants  are  now 
estopped  from  relying  upon  a  defense  predicated  upon  a  different  state 
of  facts. 

The  judgment  should  be  affirmed,  with  costs.    All  concur. 


BARCIiAT  T.  HENRY  W.  SAVAGE,  Inc. 

(Sapreme  Conrt,  Appellate  Term,  First  Department    December  24.  1914.) 

Masteb  and  Servant  (J  30*) — Dischaboe  of  Servant — GRonNna — ^Uiscok- 

DTJCT   OF    SEKTART. 

An  employ^,  maliciously  cutting  and  tearing  to  pieces  theatrical  cos- 
tumes of  a  coemployS,  may  be  discharged  by  the  employer. 

[Ed.  Note. — For  other  cases,  see  Master  and  Servant,  Gent  Dig.  if  3U- 
36;  Dec  Dig.  {  30.*] 

Appeal  from  Munidpal  Court,  Borough  of  Manhattan,  Third  Dis- 
trict. 

Action  by  Lila  Barclay  against  Henry  W.  Savage,  Incorporated. 
From  a  judgment  for  plaintiff,  defendant  appeals.  Reversed,  and  new 
trial  ordered. 

Argued  December  terip,  1914.  before  GUY,  BIJUR,  and  PAGE,  JJ. 

Reynolds,  Thomas  &  Friedman,  of  New  York  City  (A.  C.  Thomas, 
of  New  York  City,  of  counsel),  for  appellant. 

Charles  Fox,  of  New  York  City  (Edward  H.  Lockwood,  of  New 
York  City,  of  counsel),  for  respondent. 

PER  CURIAM.  The  defendant  appeals  from  a  judgment  in  favor 
of  plaintiff,  brought  to  recover  damages  for  breach  of  contract  of  em- 
ployment. The  answer  pleads  justification,  and  the  defendant  at  the 
trial  introduced  convincing  proof  that  plaintiff  was  discharged  because, 
while  in  defendant's  employment,  she  maliciously  cut  and  tore  to  piec- 
es certain  theatrical  costumes  belonging  to  another  actress  in  the  em- 
ploy of  defendant.  The  preponderance  of  evidence  on  this  point  is  so 
entirely  in  favor  of  the  defendant  that  we  feel  it  our  duty  to  set  aside 
the  judgment  and  order  a  new  trial. 

Judgment  reversed,  and  new  trial  ordered,  with  costs  to  the  appel- 
lant to  abide  the  event. 

*For  oUier  casn  «ee  same  topic  ft  §  NUMBSB  In  Dee.  &  Am.  Dlga.  1907  to  date,  ft  Repp'r  Indexn 
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(88  Misc.  Rep.  224) 

Id  re  lOVINELLA'S  WILH 

(Supreme  Conrt,  Trial  Term,  Schenectady  County.    January  4,  1915.) 

Tbiai.  (S  11*) — ^Tbansfer  of  Case  to  Tbial  Term — "Waj.  Contest — Statutes 
— "Pehdikg  Procebdino." 

Under  Surrogate's  Code,  g  2771,  providing  that  the  Code  should  not  af- 
fect any  proceeding  pending  at  the  time  the  act  took  effect,  where  a  pe- 
tition for  the  probate  of  a  will  Is  filed  with  the  surrogate  prior  to  tte 
Code,  there  la  a  "pending  proceeding,"  and  the  case  is  governed  by  the 
Code  of  Civil  Procedure,  and  it  was  error  to  transfer  the  cause  to  the 
Trial  Term  of  the  Supreme  Court  for  a  jury  trial  under  Surrogates'  Code, 
il  2537,  2538. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent  Dig.  {§  28-30 ;  Dec.  Dig. 
i  ll.» 

For  other  deflnitiona,  see  Words  and  Phrases,  First  and  Second  Series, 
Pending.] 

Petition  for  the  probate  of  the  will  of  Antonetta  lovinella.    To  an  , 
order  transferring  the  cause  to  the  Trial  Term  of  the  Supreme  Court 
for  a  jury  trial,  petitioners  object  in  the  Supreme  Court.     Case  re- 
transferred. 

Henry  S.  Baehler,  of  Schenectady,  for  proponent. 

N.  B.  Spalding,  of  Schenectady,  for  contestants. 

VAN  KIRK,  J.  A  petition  for  the  probate  of  the  will  of  the  de- 
ceased was  filed  with  the  surrogate  of  Schenectady  county,  and  cita- 
tions were  issued  thereon  prior  to  September  1,  1914.  I  do  not  recall 
the  date  of  the  return  of  these  citations.  Either  upon  the  return  day 
or  an  adjourned  day  the  contestants  appeared  and  demanded  a  jury 
trial  under  Surrogate's  Code,  tit.  2,  art.  2,  §§  2537,  2538.  The  surro- 
gate thereupon,  assuming  that  the  Surrogate's  Code  applied,  made  an 
order  that  the  trial  be  had  at  a  Trial  Term  of  the  Supreme  Court  in 
Schenectady  county.  The  proponent  now  objects  that  the  case  should 
proceed  under  the  Code  of  Civil  Procedure,  and  that  the  surrogate 
was  without  authority  to  order  the  case  for  trial  in  the  first  instance 
to  the  Supreme  Court. 

In  this  contention  I  think  he  is  correct.  The  Surrogate's  Code 
went  into  effect  September  1,  1914.  The  last  section  of  the  Surro- 
gate's Code  (2771)  provides: 

"Nothing  in  this  chapter  shall  repeal,  amend  or  modify  any  existing  law 
specially  applying  to  any  county,  which  is  Inconsistent  with  any  section  of 
this  chapter,  nor  in  any  manner  affect  any  litigation,  action  or  special  pro- 
ceeding pending  at  the  time  when  this  act  takes  effect,  and  such  pending  ae- 
tl<m  or  special  proceeding  shall  proceed  under  the  practice  established,  the 
same  as  though  not  affected  by  this  act." 

The  proceeding  for  the  probate  of  this  will  was  instituted  in  the 
Surrogate's  Court  upon  the  filing  of  the  petition,  and  was  a  proceed- 
ing pending  in  the  Surrogate's  Court  at  the  time  the  Surrogate's  Code 
went  into  eflfect.  'The  repeal  of  the  provisions  of  the  Code  of  Civil 
Procedure  applicable  to  Surrogate's  Court  could  not  nullify  a  proceed- 
ing instituted  in  the  Surrogate's  Court.    The  Surrogate's  Court  hav- 

•For  otBer  cases  «ee  same  topic  &  !  numbeb  In  Dec.  A  Am.  Digs.  1907  to  date,  ft  Rep"r  ladexsJ 
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ing  acquired  jurisdiction,  under  the  provisions  of  the  Code  then  ap- 
plicable, it  seems  to  me  the  matter  should  have  been  concluded  under 
the  Code  of  Civil  Procedure,  and  that  that  Code  still  had  life  extend- 
ing to  the  completion  of  the  pending  proceeding. 

The  matter  should  be  sent  back  to  the  Surrogate's  Court.    An  or- 
der will  be  made  accordingly. 


NASSAU  FINANCE  CO.  ▼.  SUFFBIN  et  al. 
(Supreme  Court,  Appellate  Term,  First  Department    December  24,  1014.) 

1.  Courts  (S  190*) — Municipal  Courts — Appeals — Ordebs  Reviewable. 

No  appeal  lies  directly  from  an  order  of  the  Municipal  Court  deny- 
ing a  motion  for  the  issuance  of  a  commission. 

[Ed.  Note. — For  other  cases,  see  Courts,  Dec.  Dig.  f  190;*  Appeal  and 
Error,  Cent.  Dig.  $  103.] 

2.  Courts  (S  190*) — ^Municipai.  Coubts — ^Decisions  Appeaxablb — ^Default 

Judgment. 

No  appeal  lies  from  a  default  judgment  rendered  by  the  Municipal 
Court 

[Ed.  Note. — For  other  cases,  see  Courts.  I>ec.  Dig.  {  190;*  Appeal  and 
Error,  Cent  Dig.  |  103.] 

3.  Courts  (§  189*) — Municipal  Courts — Cohmissions  to  Takb  TiSTiMonT— 

Denial  for  Laches. 

Where,  in  an  action  in  the  Municipal  Court,  commenced  on  August  4tb 
by  a  summons  returnable  August  13th,  defendants  procured  an  adjonm- 
ment  until  August  25th,  for  the  purpose  of  filing  an  answer,  and  the  case 
was  then  set  for  trial  on' October  1st,  a  motion  by  defendants  on  Sep- 
tember 29th  for  the  issuance  of  a  commission  to  talce  the  testimony  of 
witnesses  residing  in  New  Orleans  was  properly  denied,  for  laches  and 
want  of  good  faith,  where  the  moving  papers  set  forth  no  reasons  for 
the  delay. 

[Ed.  Note.— For  other  cases,  see  Courts,  Cent  Dig.  JJ  400,  412,  413, 
420,  458;   Dec.  Dig.  |  189.*] 

Appeal  from  Municipal  Court,  Borough  of  Manhattan,  First  Dis- 
trict.  • 

Action  by  the  Nassau  Finance  Company  against  Herman  Suffrin 
and  another.  From  an  order  denying  defendants'  motion  for  the  is- 
suance of  a  commission,  and  from  a  judgment  for  plaintiff  taken  by 
default,  defendants  appeal.  Appeals  from  default  judgment  and  or- 
der denying  commission  dismissed.  Order  denying  motion  to  open 
default  affirmed. 

Argued  December  term,  1914,  before  GUY,  BIJUR,  and  PAGE,  JJ. 

Philip  Ordover,  of  New  York  City,  for  appellants. 
Max  Salomon,  of  New  York  City,  for  respondent 

GUY,  J.  [1,2]  The  appeal  taken  from  the  order  denying  defend- 
ants' motion  for  the  issuance  of  a  commission  must  be  dismissed,  as 
no  appeal  lies  directly  from  such  an  order.  Lassen  v.  Anthony  Stumpf 
Mfg.  Co.,  129  N.  Y.  Supp.  32.    Likewise  no  appeal  lies  from  a  de- 

*For  other  eases  sm  same  topic  &  i  number  In  Dec.  &  Am.  Digs.  1907  to  date,  A  Rep'r  Indexes 
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fault  judgment.  Brown  v.  Bouse,  43  Misc.  Rq);  72,  86  N.  Y.  Supp. 
240. 

[3]  The  grounds  upon  which  defendants'  motion  to  open  their  de- 
fault is  based  are  that  the  defendants  are  residents  of  the  city  of  New 
Orleans,  1a.,  and  that  they  and  each  of  them,  and  also  two  other 
witnesses,  who  are  also  residents  of  that  city,  are  material  and  neces- 
sary witnesses  for  the  defendants,  and,  that  without  their  testimony 
defendants  cannot  safely  proceed  to  trial,  and  that  an  application  for 
a  commission  to  take  the  testimony  of  such  witnesses  was  made  re- 
turnable October  1st,  which  commission  was  refused.  The  history 
of  the  case  shows  that  the  action  was  commenced  by  personal  serv- 
ice of  the  summons  upon  one  of  the  defendants  in  this  city  on  August 
4,  1914,  and  was  returnable  on  August  13,  1914 ;  that  upon  the  return 
day  the  defendants  procured  an  adjournment  until  August  25,  1914, 
for  the  purpose  of  filing  an  answer,  and  the  case  was  then  set  down 
for  October  1,  1914,  for  trial;  that  the  defendants  made  no  move 
for  the  issuance  of  a  commission  until  September  29,  1914,  two  days 
before  the  day  set  for  trial,  and  that  the  application  was  denied  upon 
the  hearing  up<m  the  ground  of  laches  and  want  of  good  faith,  as 
shown  by  the  long  delay  in  making  such  application.  TTie  moving  pa- 
pers did  not  set  forth  any  reasons  for  such  delay,  and  the  motion  was 
properly  denied. 

Appeal  from  default  judgment  and  from  order  denying  motion  for 
issuance  of  commission  dismissed,  and  order  denying  motion  to  open 
default  affirmed,  with  costs.    All  concur. 


TORREGIANI  et  al.  v.  RUSSO  BAKBA  BEALTX  CO.  et  al. 
(Supreme  Court,  Appellate  Term,  First  Department    December  14,  1914.) 

PAXianr  (S  70*) — Btibkkob— ▲oMissiBn.rrr. 

Wbere,  in  an  action  on  a  promissory  note,  defendants  prodnced  receipts 
tot  the  face  value  of  the  note,  and  plaintiffs  testified  that  a  large  part  of 
the  amount  represented  by  the  receipts  was  paid  on  a  prior  indebtedness, 
it  was  error  to  exclude  defendants'  evidence  In  rebuttal  that  the  prior  in- 
debtedness had  been  entirely  liquidated. 

[Ed.  Note.— For  other  cases,  see  Payment,  Cent  Dig.  S|  203,  204,  206- 
218;  Dec.  Dig.  i  70.*] 

Appeal  from  Municipal  Court,  Borough  of  the  Bronx,  Second  Dis> 
trict 

Action  by  Luigi  Torregiani  and  another,  copartners  doing  business 
as  Torregiani  &  Severino,  against  the  Russo  Barba  Realty  Company 
and  others.  From  a  judgment  for  plaintiffs,  after  a  trial  by  a  judge 
without  a  jury,  defendants  appeal.    Reversed,  and  new  trial  granted. 

Argued  December  term,  1914,  before  GUY,  BIJUR,  and  PAGE,  JJ. 

Anthony  J.  Romagna,  of  New  York  City,  for  appellants. 
Domenick  A.  Montani,  of  N'ew  York  City,  for  respondents. 

•For  oUier  ca.ses  see  same  topic  &  (  nvusbb  In  Dec.  A  Am.  Dlge.  U07  tc  (lata.  A  Rap'r  IndezM 


Digitized  by 


Google 


692  150  NEW   YORK  StrPPLETMBNT  (Sup.  Ct. 

BIJUR,  J.  Plaintiffs  sue  upon  a  promissory  note  for  $250;  the 
defense  being  payment.  Defendants  exhibited  receipts  for  the  face 
value  of  the  note;  but,  as  to  $200  of  the  money  represented  by  the 
receipts,  plaintiffs  testify  that  it  was  paid  on  a  prior  indebtedness  of 
defendants  to  plaintiffs.  When  defendants  sought  in  rebuttal  to  show 
that  the  prior  indebtedness  had  been  entirely  liquidated,  all  their  proofs 
were  rejected.  The  evidence  was  competent  and  material,  and  should 
have  been  admitted. 

Judement  reversed,  and  new  trial  granted,  with  costs  to  appellants 
to  abide  the  event.    All  concur. 


In  re  DUNHAM'S  WILL.     (No.  6574.) 
(Supreme  Court,  Appellate  Division,  First  Department    December  18,  1914.) 

1.  Wills  (§  219*) — Probate — Pbesentation. 

An  executor  named  In  a  will  is  entitled  to  present  It  for  probate,  and 
demand  that  it  be  admitted  to  probate  on  due  proof  of  valid  execution. 

I  Ed.  Note.— For  other  cases,  see  Wills,  Cent  Dig.  H  627-531;  Dec 
Dig.  §  219.*] 

2.  Executors  and  Aduinibtkatobs  (8  19*) — Renunciation — Retraction. 

Where  one  named  as  executor  in  a  will  attempted  to  renounce  his  ap- 
pointment, and  was  granted  leave  to  file  objections  to  probate,  his  ro- 
nimeiatlon,  which  was  not  in  accordance  with  Code  Civ.  Proc.  §  2628, 
■  may  be  retracted. 

[Ed.  Note. — For  other  cases,  see  Executors  and  AdmlnlBtrators,  Cent 
Dig.  §§  78-82;  Dec.  Dig.  §  19.*] 

3.  Executors  and  Aduinistbatobs  (8  19*) — Rbnunciatiok — ^Betbactior. 

One  named  as  executor  in  a  will  petitioned  for  and  was  granted  an 
order  striking  bis  name  from  the  petition  as  one  of  those  seeking  pro- 
bate, and  was  granted  leave  to  file  objections.  A  partial  settlement  was 
negotiated  between  the  remaining  executrix  and  some  of  the  parties  in- 
terested In  the  estate,  one  of  whom  was  an  Infant  Such  settlement  con- 
templated that  the  will  should  be  wholly  disregarded.  Htfld  that,  under 
Code  Civ.  Proc.  §  2628,  providing  that  a  renunciation  by  an  executor  may 
be  retranted  by  a  like  instrument  at  any  time  before  letters  testamentary 
or  administration  with  the  will  annexed  have  been  granted,  the  executor 
could  retract  his  renunciation  and  petition  for  probate,  as  otherwise  the 
will  would  not  be  given  effect. 

[Ed.  Note.— For  other  cases,  see  Executors  and  Administrators,  Cent 
Dig.  §S  TS-82;   Dec.  Dig.  §  19.*] 

Appeal  from  Order  of  Surrogate,  New  York  County. 

In  the  matter  of  proving  the  last  will  and  testament  of  Henry  Poil- 
lon  Dunham.  From  an  order  denymg  his  motion  for  leave  to  with- 
draw objections  to  the  probate  of  the  will  and  to  join  in  a  petition 
for  its  probate,  George  L.  Doty,  named  as  executor,  appeals.  Order 
reversed,  and  motion  granted. 

See,  also,  151  N.  Y.  Supp. . 

Argued  before  CLARKH,  McLAUGHLIN,  LAUGHLIN,  SCOTT, 
and  HOTCHKISS,  JJ. 

Henry  M.  Earle,  of  New  York  City,  for  appellant. 
John  Willett,  for  respondent  Bertha  Dunham  Myers. 

•For  other  cafes  ree  same  topic  &  i  nuubeb  In  Dec.  ft  Am.  Digs.  1007  to  date,  ft  Rep'r  Indexes 
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LAUGHLfIN,  J.  The  testator  appointed  the  appellant  and  Henri- 
etta V.  Carll  executor  and  executrix  of  his  last  will  and  testament, 
and  they  duly  petitioned  for  the  probate  thereof  on  the  7th  day  of 
October,  1912.  On  the  24th  of  January,  1913,  the  appellant  applied, 
on  the  advice  of  counsel,  to  the  Surrogate's  Court  for  an  order  strik- 
ing his  name  from  the  petition  as  one  of  the  petitioners  for  the  pro- 
bate of  the  will,  and  for  leave  to  file  objections  thereto.  The  mo- 
tion was  granted,  and  the  order  was  entered  and  filed  accordingly 
on  the  24th  of  March,  1913.  On  the  1st  of  April,  1913,  the  appellant 
filed  objections  to  the  probate  of  the  will,  prindpally  on  the  ground 
that  the  decedent  left  a  prior  will,  and  that  the  execution  of  the  lal»- 
ter  will  was  obtained  by  undue  influence,  and  that  it  was  doubtful 
whether  the  decedent  was  then  of  sound  and  disposing  mind.  It  ap- 
pears that  appellant  was  unable  to  find  the  prior  will,  and  that  he 
has  become  satisfied  that  it  was  destroyed  by  or  under  the  direction 
of  the  decedent  prior  to  the  execution  of  the  later  will,  and  that  ap- 
pellant is  now  convinced  that  the  decedent  was  competent  to  make  the 
later  will,  and  that  there  was  no  fraud,  undue  inflnence,  or  duress 
practiced  upon  him. 

An  affidavit  made  by  the  widow  of  the.  decedent  was  read  in  op- 
position to  the  motion,  showing  that  she  filed  objections  to  the  pro- 
bate of  the  will ;  that  when  the  hearing  was  about  to  be  brought  on 
she  and  the  executrix,  who  is  the  principal  beneficiary  under  the 
will,  arrived  at  an  agreement  by  which  the  will  was  to  be  withdrawn 
from  probate,  and  it  was  to  be  conceded  that  the  decedent  died  in- 
testate, and  that  letters  of  administration  were  to  be  issued  to  her, 
and  she  was  to  pay  the  principal  beneficiary  under  the  will  the  sum 
of  $2,500;  that  this  settlement  was  approved  by  the  special  guardian 
of  the  infant  daughter  of  the  executrix,  who  took  an  interest  in  the 
remainder  under  the  will;  that. the  change  of  attitude  on  the  part  of 
appellant  was  instigated  by  Thomas  C.  Dunham,  a  brother  of  the 
decedent,  who  is  an  intimate  friend  of  the  appellant,  and  whose  pur- 
pose was  to  procure  the  co-operation  of  the  appellant  as  such  execu- 
tor in  the  management  of  the  corporation  known  as  "Thomas  C.  Dun- 
ham, Incorporated,"  which  was  controlled  by  Dunham,  but  in  which 
the  decedent  was  a  stockholder  to  the  extent  of  60  shares ;  that  Dun- 
ham has  entered  into  an  agreement  to  share  in  the  interest  of  the 
principal  beneficiary  under  the  will,  and  that  the  purpose  of  the  appli- 
cation of  the  appellant  was  to  defeat  the  settlement  negotiated  between 
the  widow  and  the  executrix  and  others;  that  the  appellant  has  fre- 
quently admitted  to  her  that  the  decedent  lacked  testamentary  ca- 
pacity, and  that  the  will  was  executed  through  undue  influence,  and 
should  not  be  admitted  to  probate,  and  that  he  expressed  approval 
of  said  settlement;  that  the  appellant  has  no  interest  under  the  will, 
except  the  bequest  of  a  pair  of  cuff  buttons,  which  she  is  willing 
he  should  receive,  and  that  the  decree  appointing  her  administrator 
shall  so  provide. 

It  further  appears  by  the  affidavit  of  the  executrix  that  she  has 
agreed  to  withdraw  her  application  for  the  probate  of  the  will,  and- 
has  effected  a  settlement  with  the  parties  in  interest,  including  Dun- 
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ham,  who  contested  the  probate,  other  than  the  appellant;  but  Dun- 
ham denies  that  she  has  effected  a  settlement  with  him,  and  it  ap- 
pears that  an  infant  was  interested  under  the  will,  and  it  is  not  shown 
that  the  interests  of  the  infant  do  not  require  the  probate  of  the  will. 

[1-3]  The  learned  surrogate  doubtless  denied  the  application  on  the 
theory  that  the  appellant  has  not  acted  in  good  faith,  and,  while  there 
is  some  evidence  tending  to  sustain  that  view,  it  is  not  conclusive, 
and  the  appellant  contends,  in  effect,  that  he  is  desirous  of  perform- 
ing his  moral  duty  to  the  decedent  of  endeavoring  to  have  the  will 
probated.  The  settlement  which  has  been  negotiated  between  the 
executrix  and  some  of  the  parties  in  interest  affords  no  justification 
for  the  denial  of  the  motion.  It  appears  that  one  of  the  parties  in 
interest,  at  least,  denies  that  he  agreed  to  the  settlement,  and  another 
appears  to  be,  or  to  have  been,  an  infant.  The  appellant,  as  an  ex- 
ecutor named  in  the  will,  was  entitled  to  present  it  for  probate,  and 
to  demand  that  it  be  probated,  if  the  Surrogate's  Court  found  on  due 
proof  that  it  was  validly  executed. 

I  am  of  opinion  that  the  application  should  have  been  granted.  The 
renunciation  by  the  appellant  was  not  executed  as  prescribed  by  sec- 
tion 2639  (now  2628)  of  the  Code  of  Civil  Procedure;  but  it  cannot 
be  more  effective  than  if  it  had  been  so  executed.  That  section  pro- 
vides that  a  person  named  as  executor  may  renounce  the  appointment 
by  executing  and  filing  an  instrument  as  therein  prescribed,  and  that — 

"such  a  renunciation  may  be  retracted  by  a  like  Instrument,  at  any  time  be- 
fore letters  testamentary,  or  letters  of  administration  with  the  will  annexed, 
have  been  Issued  to  any  other  person  in  hla  place,  or,  after  they  have  been 
so  issued,  If  they  have  been  revoked,  or  the  person  to  whom  they  were  is- 
sued has  died,  or  become  a  lunatic,  and  there  is  no  other  acting  executor  or 
administrator.  Where  a  retraction  Is  so  made,  letters  testamentary  may,  In 
the  di'jcretion  of  the  surrogate,  be  issued  to  the  person  making  it" 

It  was  held  in  Matter  of  Baldwin,  27  App.  Div.  506,  50  N.  Y.  Supp. 
872,  that  this  section  confers  discretionary  power  on  the  surrogate, 
and  that  the  court  on  appeal  will  not  interfere  with  this  discretion, 
unless  it  appears  to  have  been  improperly  exercised.  For  the  pur- 
poses of  this  appeal,  we  may  assume,  without  further  considering  the 
point,  that  to  be  the  correct  rule,  and  still  the  order  cannot  be  sustained, 
for  the  proper  exercise  of  judicial  discretion,  if  there  be  any  discre- 
tion, on  these  facts,  required  that  the  executor  be  permitted  to  revoke 
his  withdrawal  from  the  petition  for  probate.  The  Code  provisions 
are  mere  statutory  enactments  of  the  common-law  rule  by  which  an 
executor  had  a  right  to  withdraw  or  revoke  a  renunciation  at  any  time 
before  letters  were  issued,  or  at  any  time  thereafter  when  the  estate 
was  without  a  lawful  administrator.  Matter  of  Suarez,  3  Dem.  Sur. 
164;  Robertson  v.  McGeoch,  11  Paige,  640;  Codding  v.  Newman, 
3  Thomp.  &  C.  364..  No  letters  have  been  issued,  and  the  will  has 
not  been  admitted  to  probate  in  the  case  at  bar,  and  it  is  manifest  that 
the  will  will  not  be  presented  for  probate,  unless  the  appellant  is  per^ 
mitted  to  withdraw  his  objections  to  the  application  for  the  probate 
tliereof  and  to  proceed  with  the  application.  It  is  not  a  question, 
therefore,  as  to  who  shall  administer  the  estate,  but  whether  the  will 
of  the  testator  is  to  be  respected  and  given  effect.    The  conduct  of  the 
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appellant  in  withdrawing  from  the  probate  proceedings  and  filing  ob- 
jections thereto,  and  in  subsequently  asking  to  be  restored  to  his  orig- 
inal position,  is  doubtless  subject  to  criticism ;  but  he  is  on  the  right 
tack  now,  and  therefore  the  motion  should  have  been  granted. 

It  follows  that  the  order  should  be  reversed,  with  $10  costs  and 
disbursements,  and  the  motion  granted,  without  costs.    AH  concur. 


PEBLITCH  T.  SIMON. 
(Supreme  Court,  Appellate  Term,  First  Department    December  24,  1914.) 

LioissES  (f  39») — Beoovebt  bt  TJnuoknsw)  Pbbsons — Pi,umbxr8. 

A  party  must  prove  that  he  Is  a  licensed  plumber,  la  order  to  recover 
for  labor  and  materials  furnished  as  a  p]umber. 

[Ed.  Note. — For  other  cases,  see  Licenses,  Cent  Dig.  Sf  76-78:  Dec. 
Dig.  §  39.*] 

Appeal  from  Mimicipal  Court,  Borough  of  the  Bronx,  Second  Dis- 
trict. 

Action  by  Harry  Perlitch  against  Louise  Simon.  Judgment  for 
plaintiff,"  and  defendant  appeals.    Reversed. 

Argued  December  term,  1914,  before  GUY,  BIJUR,  and  PAGE,  JJ. 

Charles  Frankelj  of  New  York  City,  for  appellant. 
Isidor  Block,  of  New  York  City,  for  respondent. 

PAGE,  J.  This  is  an  action  brought  by  a  plumber  to  recover  for 
labor  and  materials  furnished  in  installing  a  hot  water  heater  and 
boiler  and  putting  in  a  new  wat^r  main  in  the  defendant's  house.  The 
plaintiff  failed  to  plead  and  prove  that  he  was  a  licensed  plumber,  which 
was  a  prerequisite  to  his  right  to  recover.  Milton  Schnaier  &  Co.  v. 
Grigsby,  132  App.  Div.  854,  117  N.  Y.  Supp.  455,  affirmed  on  opinion 
of  Scott,  J.,  below,  199  N.  Y.  577,  93  N.  E.  1125.  The  defendant's 
motion  to  dismiss  the  complaint  upon  that  ground,  made  at  the  close  of 
the  entire  case,  should  have  been  granted. 

The  judgment  should  be  reversed,  with  costs,  and  the  complaint  dis- 
missed.   All  concur. 


SULZBACHEH  V.  DUPLEX  ELECTRIC  CO. 
(Supreme  Court  Appellate  Term,  First  Department    December  24, 1014.) 

MASTSK  and    SEKVAItT   (|   70*) — CONTBAOT    OF   EKPLOTICEHT — OONBTBDCTION. 

Under  a  contract  of  employment  which  stipulates  that  the  employs 
shall  have  a  drawing  account  of  925  per  week  on  a  basis  of  16  per  cent 
commission  on  sales,  and  that  he  shall  "be  advanced  a  drawing  account 
of  $25,  with  traveling  expenses,"  the  $25  a  week  is  an  advance,  and  not 
compensation  In  addition  to  the  commission  on  sales. 

[Ed.  Note. — For  other  cases,  see  Master  and  Servant  Cent  Dig.  fi  82- 
86;  Dec.  Dig.  <  70.*] 

'For  otbei-  cases  see  same  topic  &  {  nttubeb  In  Dee.  £  Am.  Digs.  1907  to  date,  ft  R«p*r  IndezM 
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Appeal  from  City  Court  of  New  York,  Trial  Term. 

Action  by  Jerome  Sulzbacher  against  the  Duplex  Electric  Company, 
sued  as  the  Electric  Bank  Protecting  Company.  From  a  judgment 
of  the  City  Court  of  the  City  of  New  York  for  plaintiff,  defendant 
appeals.     Reversed,  and  complaint  dismissed. 

Argued  December  term,  1914,  before  GUY,  BIJUR,  and  PAGE,  JJ. 

Malcolm  Sundheimer,  of  New  York  City,  for  appellant 
Jacob  I.  Berman,  of  New  York  City,  for  respondent. 

BIJUR,  J.  Plaintiff  sued  on  two  causes  of  action.  On  the  second, 
being  in  reference  to  a  special  transaction,  the  jury  found  for  de- 
fendant. It  need  not  be  discussed,  and  is  not  involved  in  this  ap- 
peal. The  first  cause  of  action  was  based  on  a  contract  between  plain- 
tiff and  defendant  reading,  so  far  as  material,  as  follows: 

"It  Is  my  understanding  that  I  continue  my  services  as  heretofore  with  a 
drawing  account  of  $25  per  week  on  a  basis  of  15  per  cent  commission  on 
the  selling  price  of  all  contracts,  •  •  •  with  the  understanding  that  while 
I  am  employed  by  the  company  I  am  to  be  advanced  a  drawing  account  of 
$25,  with  whatever  traveling  expenses  may  be  incurred  while  I  am  out  of 
the  city." 

Plaintiff  contended  that  under  this  contract  he  was  entitled  to  15 
per  cent,  commission  and  a  salary  of  $25  per  week.  The  contract 
seems  to  me  to  be  plain,  unequivocal,  and  unambiguous,  to  the  effect 
that  the  $25  a  week  was  to  be  a  "drawing  account"  and  an  "advance." 
Whether  it  was  to  be  repaid  by  plaintiff  absolutely,  or  only  out  of 
commissions  earned,  is  a  question  that  does  not  arise  in  this  case.  It 
certainly  was  not  additional  compensation.  Even  if  we  were  in  doubt 
on  this  subject,  plaintiff's  repeated  receipts,  uninterruptedly  and  con- 
sistently reciting  this  amount  as  "salary,"  would  prove  what  his  un- 
derstanding in  this  respect  was  during  the  term  of  his  employment; 
but,  as  I  have  indicated,  the  agreement  requires  no  parol  evidence 
to  assist  in  its  construction. 

Judgment  reversed,  with  costs,  and  complaint  dismissed,  with  costs. 
All  concur. 


KOERTING  *  MATHIKSBN  CO.  v.  KRAMRR. 
(Supreme  Court,  Appellate  Term,  First  Department.    December  24,  1914.) 

EviDENCK  (8  601*) — Weight  and  Sufficiency — Book  Ektbies. 

Where,  on  the  issue  whether  plaintiff  extended  credit  to  defendant  for 
goods  sold,  or  to  a  company,  the  case  of  plaintiff  rested  on  the  testimony 
of  a  witness  who  was  directly  contradicted  by  defendant,  the  entries  In 
plaintiff's  books,  showing  that  he  extended  credit  to  the  oompany,  were 
of  great  force  in  determining  the  question. 

[in.  Note.— For  other  cases,  see  Evidence,  Cent.  Dig.  f{  2425,  245&- 
2459;   Dec.  Dig.  i  601.»] 

Appeal  from  Municipal  Court,  Borough  of  Manhattan,  Ninth  Dis- 
trict. 

•For  other  cases  aee  same  topic  £  S  nu.mbeb  in  Dec.  &  Am.  Digs.  1907  to  date,  t  Rep'r  Indexes 
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Action  by  the  Koerting  &  Mathiesen  Company  against  Max  J. 
Kramer.  From  a  judgment  for  plaintiff,  defendant  appeals.  Re- 
versed, arid  new  trial  ordered. 

Argued  December  term,  1914,  before  GUY,  BIJUR,  and  PAGE,  JJ. 

Strauss,  Reich  &  Boyer,  of  New  York  City  (David  C.  Lewis,  of 
New  York  City,  of  counsel),  for  appellant. 

John  J.  Schwartz,  of  New  York  City  (David  B.  Luckey,  of  New 
York  City,  of  counsel),  for  respondent. 

GUY,  J.  Plaintiff  sued  for  goods  sold  and  delivered  to  the  de- 
fendant. The  goods  were  electric  lamps  and  some  carbon  sticks,  de- 
livered to  the  Brook  Theater,  137th  street  and  Brook  avenue.  New 
York  City.  The  value  of  the  goods  and  their  delivery  are  not  dis- 
puted ;  the  only  question  litigated  being  as  to  whether  the  plaintiff 
gave  credit  to  this  defendant  individually,  or  to  the  Kramer  Contract- 
ing Company.  But  two  witnesses  were  sworn  upon  the  trial — one, 
Harsten,  on  behalf  of  the  plaintiff,  and  the  defendant  in  his  own 
behalf.  Harsten,  who  was  engs^ed  in  selling  goods  for  several  par- 
ties on  commission,  the  plaintiff,  among  others,  testified  to  the  pur- 
chase of  the  goods  in  question  by  the  defendant  and  his  promise  to 
pay  therefor.  This  defendant  denied  that  he  purchased  the  goods 
on  his  Own  credit,  claiming  that  he  purchased  them  as  president  of 
the  Kramer  Contracting  Company,  who  were  then  engaged  in  erect- 
ing the  Brook  Theater.  It  appeared  in  the  testimony  that  prior  to  this 
transaction,  Harsten  had  had  transactions  with  the  Kramer  Contract- 
ing Company  in  reference  to  the  same  theater,  and  he  substantially  ad- 
mitted that  he  had  received  checks  made  by  the  Kramer  Contracting 
Company  in  payment  therefor.  So  that  knowledge  of  the  existence 
of  that  company  was  brought  home  to  him.  He  swears  that  he  re- 
ported to  the  plaintiff  that  he  had  sold  the  lamps,  etc.,  to  Max  Kramer, 
the  defendant.    The  plaintiff,  however,  admitted  upon  the  trial: 

"That  their  books  of  account  show  an  account  only  with  the  Kramer  Con- 
tracting Company,  and  that  the  merchandise  sued  for  In  this  action  had  been 
entered  in  such  account,  and  charged  to  the  Kramer  Contracting  Company, 
and  no  account  appears  <m  the  books  with  Max  Kramer,  and  no  goods  tiave 
been  charged  to  him." 

As  it  was  not  shown  that  the  plaintiff  ever  had  any  prior  transac- 
tion with  or  sales  made  to  the  Kramer  Contracting  Company,  it  is 
difficult  to  reconcile  the  charge  so  made  to  that  company  of  the  goods 
in  question  with  the  testimony  of  Harsten  that  he  reported  to  the 
plaintiff  that  he  had  sold  the  goods  to  Max  Kramer,  the  defendant. 

The  plaintiff's  entire  case  rests  upon  the  testimony  of  Harsten,  and, 
as  this  was  directly  contradicted  by  thei  defendant,  the  entries  in 
plaintiff's  books,  showing  that  they  gave  credit  to  the  Kramer  Con- 
tracting Company,  and  not  to  this  defendant,  under  the  circumstances 
above  set  forth,  arc  of  great  force  in  determining  the  question  at 
issue. 

Judgment  reversed,  and  a  new  trial  ordered,  with  costs  to  the  appel- 
lant to  abide  the  event.    All  concur. 


Digitized  byVjOOQlC 


698  150  NEW  YORK  8DPPLBMENT  (Sup.  Ct. 

In  re  ELY  AVE.  IN  CITX  OF  NEW  YORK. 
(Supreme  Court,  Special  Term,  Kings  County.    December  14,  1914.) 

1.  EUINENT  DOKAIN   (|   47») STBEETS — AcQDISITION    OF   FEB — CONDEMNATION. 

Where  a  street  has  been  used  as  such  for  30  or  40  years,  and  for  20 
years  the  city  has  had  exclusive  control  of  it  for  all  street  purposes, 
without  the  assertion  of  any  claim  of  ownership  except  in  subordination 
to  the  public  easement,  an  application  to  condemn  such  parts  as  had  not 
previously  been  acquired  in  fee,  to  which  no  person  had  made  any  claim, 
should  not  be  granted,  especially  where  the  real  purpose  was  to  use  the 
street  for  an  elevated  railroad. 

[Ed.  Note. — For  other  cases,  see  Eminent  Domain,  Cent  Dig.  ${  107- 
120;   Dec.  Dig.  {  47.*] 

2.  Eminent  Domain   (§  119*) — Compensation — Bljbvated   Railroads — Sub- 

way— Stbeet  Easement — "Additiowal  Bobden." 

A  subway  under  a  street,  or  an  elevated  railroad  over  it,  serve  no 
street  purpose  but  a  municipal  use,  and  form  an  added  easement  or  bur- 
den on  the  street  and  adjacent  property,  which  cannot  be  placed  thereoa 
without  additional  compensation  to  the  abutting  owner,  whether  he  owns 
the  fee  in  the  street  or  not. 

[Ed.  Note. — For  other  cases,  see  Eminent  Domain,  Cent  Dig.  |S  304- 
314;   Dec.  Dig.  $  119.* 

For  other  definitions,  see  Words  and  Phrases,  Second  Series,  Additional 
Burden.] 

3.  Municipal  Corpoeations  (J  649*) — Streets — Acquisition  of  Title — ^Na- 

Ti'RE  OF  Proceeding. 

A  proceeding  to  acquire  title  to  the  fee  of  a  street  so  that  it  may  be 
closed  and  contracted  to  the  extent  necessary  for  an  elevated  railroad, 
cannot  be  maintained  under  the  guise  of  aoquiring  title  to  the  lands  for 
the  opening  and  extending  of  the  street 

[Ed.  Note. — For  other  cases,  see  Municipal  Corimrations,  Cent  Dig.  S 
1423 ;   De&  Dig.  §  649.*] 

4.  Municipal  Cobpobatioks  (§  508*)  —  Special  Assessments  —  Abea  —  Re- 

view. 

Where  the  taking  of  land  for  street  purposes  is  lawful,  the  coOrt  can- 
not review  the  action  of  the  board  of  estimate  in  fixing  the  area  of  assess- 
ment unless  the  property  asse3se4  be  not  actually  benefited  by  the  taking. 
■  [Ed.  Note. — For  other  cases,  see  Municipal  Corporations,  Cent  Dig.  M 
1181,  1182;    Dec.  Dig.  {  508.*] 

Application  by  the  City  of  New  York  to  acquire  title  to  lands  re- 
quired for  the  opening  and  extending  of  Ely  Avenue.  Application 
for  the  appointment  of  commissioners  of  estimate  and  assessment  de- 
nied. 

Frank  L.  Polk,  Corp.  Counsel,  of  New  York  City  Qoel  J.  Squier 
and  James  R.  Fitzgerald,  both  of  New  York  City,  of  coimsel),  for 
applicant. 

John  Larkin,  of  New  York  City,  for  respondents  Ayer  and  others. 

August  G.  Klages,  of  Lot^  Island  City,  for  respondent  Klages. 

BENEDICT,  J.  This  application  for  the  appointment  of  com- 
missioners in  a  street  opening  proceeding  is  resisted  by  interested  prop- 

•For  otber  cases  see  sune  topic  &  I  ncmbeb  In  Dec.  £  Am.  Digs.  1907  to  date,  &  Rep'r  Indexes 
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erty  owners  upon  the  ground,  first,  that  the  proceeding  is  unneces- 
sary, because  the  street  was  long  ago  ceded  to  the  city  as  a  highway ; 
secondly,  that  the  proceeding  is  evasive,  in  that  it  is  not,  in  fact,  beii^; 
taken  for  the  real  purpose  sought  to  be  accomplished;  and,  thirdly, 
that  the  resolution  imposing  the  assessment  is  void,  because  a  large 
part  of  the  area  will  receive  no  benefit  from  the  taking.  The  fol- 
lowing facts  seem  to  be  conceded : 

By  the  title  to  the  proceeding  it  appears  that  the  city  of  New  Yorfc 
seeks  to  acquire  title  "where  the  same  has  not  been  heretofore  acquired 
for  the  same  purpose  in  fee,  to  the  lands,  tenements,  and  hereditaments 
required  for  the  opening  and  extending  of  Ely  avenue,  from  Jack- 
son avenue  to  Nott  avenue,  in  the  First  ward,  borough  of  Queens, 
city  of  New  York."  It  appears  that  the  property  affected  is  less  than 
three  short  blocks  in  length ;  that  the  street  known  as  Ely  avenue  was 
laid  down,  under  its  former  name  of  President  street,  as  a  street  60 
feet  in  width  upon  a  map  of  the  Hunter  and  Van  Alst  Farms,  made 
by  Peter  Van  Alst.  dated  1861,  and  filed  August  17,  1861,  as  Map 
No.  17;  again  it  was  laid  down  under  its  present  name  as  a  street 
80  feet  in  width  upon  a  map  of  the  Hunter,  Van  Alst,  and  De  Bevoise 
Farms,  made  by  Peter  Van  Alst,  city  surveyor,  for  the  trustees  of 
Union  Cc^ege,  dated  January  1,  1874,  filed  June  11,  1875;  and  again 
it  was  shown  as  an  80- foot  street  upon  the  commissioner's  map  of 
Long  Island  City,  filed  in  the  office  of  the  secretary  of  state  on  April 
25,  1873.  It  is  evident  by  comparison  of  the  first  and  second  maps 
that  the  increase  in  the  width  of  the  street  from  60  to  80  feet  was  made 
by  the  addition  of  10  feet  on  either  side  of  the  street  and  the  conse- 
quent reduction  of  the  size  of  the  lots  abutting  thereon. 

There  is  proof  from  which  it  may  be  inferred  for  the  purposes  of 
this  motion  that  the  city  has  maintained  the  street  as  an  80-foot  street, 
and  the  public  has  so  used  it,  for  nearly  40  years.  The  street  was 
paved  about  20  years  ago,  and  the  sidewalks  were,  at  that  time, 
changed  to  correspond  with  other  sidewalks  laid  in  accordance  with 
the  regulations  of  Long  Island  City  for  80-foot  streets.  There  is 
proof  that  the  street  has  been  controlled  and  patrolled,  sewered,  paved; 
lighted  by  electricity  and  gas,  and  has  had  fire  hydrants,  all  maitv- 
tained  and  repaired  under  the  direction  of  the  city  of  New  York  and 
its  predecessor  since  1888,'  and  has  been  used  as  a  highway  since 
1871.  In  one  instance  (that  of  damage  parcel  3)  a  frame  dwelling 
house  formerly  extended  out  into  it,  but  was  moved  back  about  20 
years  ago,  when  the  pavement  was  laid,  and  the  city  of  Long  Island 
City  paid  to  the  owner  of  the  premises  $1,000  for  the  damage  caused 
to  his  building  and  for  his  right  in  the  street. 

The  draft  damage  map  annexed  to  the  petition  in  this  proceeding 
shows  the  lines  of  the  street  to  be  acquired  to  be  the  same  as  shown 
by  the  second  Van  Alst  map  and  the  commissioner's  map  above  men- 
tioned. It  appears  further  by  the  petition  that  the  area  sought  to  be 
acquired  in  this  proceeding  comprises  45,924.4  square  feet,  and  that 
out  of  this  area  the  city  already  has  title  in  fee  by  deed  to  43,924.4 
square  feet,  leaving  only  2,000  square  feet  to  be  acquired  in  any  event, 
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and  the  objecting  owners  contend  that  these  last  have  been  dedicated 
to  and  used  by  the  city  for  street  purposes  for  many  years.  So  far 
as  appears  by  the  record,  no  one  has  asserted  anything  to  the  contrary : 
nor  does  any  abutting  owner  appear  to  claim  title  to  any  part  of  the 
area  sought  to  be  acquired,  except  Patrick  Coleman,  who  claims  dam- 
age parcel  2,  a  strip  10  feet  wide  by  75  feet  in  depth  on  the  north- 
east corner  of  Ely  avenue  and  Eleventh  street,  contiguous  to  the  plot 
upon  which  he  erected  a  four-story  brick  building,  which,  however, 
floes  not  cover  any  part  of  damage  parcel  2.  When  the  plan  for 
building  a  rapid  transit  road  on  Ely  avenue  was  announced  about 
three  years  ago,  Coleman  built  a  small  building,  one  story  in  height, 
at  the  rear  of  said  building  and  extending  into  Ely  avenue ;  and  this 
although  for  more  than  20  years  before  that  the  street  had  been  treated 
by  him  and  all  the  other  abutting  Owners  and  used  by  the  public  as 
an  80-foot  street.  Moreover,  the  city  itself  does  not  disclaim  its  own- 
ership, but  seems  to  rest  upon  the  theory  that  the  official  record  does 
not  prove  the  fact  of  its  ownership  conclusively,  because  a  deed  or 
deeds  which  might  have  conveyed  title  are  unrecorded  and  cannot 
be  found.  It  postulates  that,  because  there  is  no  proof  before  the 
court  to  show  that  this  street  was  ever  acquired,  therefore  the  city 
has  a  right  to  maintain  this  proceeding.  Furthermore,  to  quote  from 
the  brief  submitted,  it  contends  that : 

"The  title  of  this  street,  as  disclosed  by  the  search,  Is  so  Indefinite  and  un- 
certain that  the  easiest  way  of  disposing  of  the  same  (sic)  would  be  to  grant 
the  application." 

And  in  support  of  this  proposition  is  offered  an  affidavit  by  the  at- 
torney who  made  an  examination  of  the  title  for  the  corporation  coun- 
sel, which  states  that: 

"The  time  devoted  by  him  to  the  examination  was  far  too  short  to  enable 
him  to  malce  a  thorough  report  on  title.  *  *  *  As  far  as  the  examination 
ban  been  made,  it  is  evident  that  there  is  sufficient  doubt  cast  upon  the  na- 
ture of  tlie  title,  il  any,  possessed  by  the  city  of  New  York  to  the  street,  to 
warrant  the  appointment  of  commissioners  for  the  acquisition  of  title  thereto." 

I  can  hardly  believe  that  such  loose  practice  has  obtained  a  foot- 
hold in  the  office  of  the  corporation  counsel,  nor  that  it  can  have 
received  judicial  approval  in  the  past.  I  shall  certainly  not  be  the 
one  to  initiate  so  dangerous  a  procedure.  If  it  should  become  estab- 
lished, innumerable  proceedings  of  a  similar  nature  might  be  insti- 
tuted in  all  parts  of  the  city,  with  a  result  beyond  approximation  in 
expense,  time,  and  trouble,  not  only  to  the  parties  directly  affected, 
but  to  those  within  an  arbitrary  area  of  assessment. 

[  1  ]  Where,  as  in  the  present  case,  a  street  has  been  used  as  a  high- 
way for  30  or  40  years,  and  where  for  20  years  the  city  has  had  the 
exclusive  control  of  it  for  all  street  and  highway  purposes,  including 
its  paving,  sewering,  lighting,  cleaning,  and  policing,  without  the  as- 
sertion of  any  claim  of  ownership,  except  in  subordination  to  the 
public  easement,  I  am  unable  to  perceive  any  just  ground,  under 
ordinary  conditions,  for  disturbing  the  established  rights  of  the  par- 
ties interested,  viz.,  the  abutting  owners,  the  municipal  authorities, 
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and  the  public  at  large.  It  is  possible  that  some  case  might  be  pre- 
sented which  ought  to  be  made  an  exception  to  such  a  rule,  but  I  con- 
fess that  I  have  always  thought  that  the  exercise  of  the  right  of 
eminent  domain  for  street  purposes  might  well  be  limited  to  the  ac- 
quisition in  the  case  of  new  streets  of  a  perpetual  easement,  rather 
than  a  fee ;  and  although  I  recognize  that  a  different  method  lias  been 
allowed  by  the  Legislature,  I  think  it  should  not  be  extended  to  old 
streets,  unless  in  exceptional  cases.  Perhaps  the  present  case  may 
serve  as  an  illustration  of  the  basis  upon  which  the  desire  of  the  mu^ 
nicipal  authorities  to  acquire  the  fee  of  a  street  already  in  use  for 
many  years  as  a  highway  rests.  It  is  stated  in  the  opposing  affidavits, 
and  not  controverted  seriously  by  the  city,  that  the  real  object  of  this 
proceeding  is,  not  the  acquisition  of  the  slight  fraction,  say  4  per 
centum,  of  the  area  of  this  street,  but  it  is  to  afford  the  city  the  right 
to  cause  the  erection  over  this  street  of  an  elevated  railroad  as  a  part 
of  the  rapid  transit  system  of  the  city.    The  city's  brief  says: 

"There  is  no  denial  of  the  statement  that  the  street  may  ultimately  be  used 
for  an  elevated  railroad,  but  It  will  also  be  used  for  street  pnrposes,  and  In 
using  it  for  such  purpose  it  Is  apparent  that  the  complexities  of  the  economic 
conditions  existing  and  continually  arising  in  a  great  city  demand  that  the 
city  should  acquire  the  street  In  fee  for  street  purposes." 

[2]  If  these  words  mean  anything,  they  mean  that  an  elevated  rail- 
road is  a  street  purpose,  and  such,  as  all  lawyers  know,  is  not  the 
case.  In  this  city,  a  subway  under  a  street  or  an  elevated  railway 
over  it  serve,  not  a  street  use,  but  a  municipal  use,  and  forms  an 
added  easement  or  burden  upon  the  street  and  the  adjacent  property, 
which  cannot  be  placed  upon  it  without  special  and  additional  com- 
pensation being  made  to  the  abutting  owner,  whether  he  own  the 
fee  of  the  bed  of  the  street,  or  not,  although,  of  course,  if  he  be  a 
mere 'abutter,  his  right  of  compensation  for  the  added  burden  would 
be  less  than  if  he  owned  the  bed  in  fee.  Not  only  does  the  city  not 
controvert  the  assertion  that  the  purpose  of  this  proceeding  is  to  use 
the  street  for  the  building  of  an  elevated  railway,  but  annexed  to  the 
city's  petition  is  an  affidavit  of  Mr.  Raisman,  the  senior  designing  engi- 
neer of  the  Public  Service  Commission  for  the  First  District,  in  which 
he  states  that  the  part  of  the  rapid  transit  line  which  is  designed  to 
be  constructed  along  Ely  avenue,  from  Jackson  avenue  to  Nott  ave- 
nue, is  known  as  "Route  No.  50,"  and  that  the  type  of  railroad  to  be 
built  there  is  that  of  an  elevated  railroad,  supported  by  columns  placed 
generally  on  the  curb  lines  of  the  said  avenue,  supporting  girders 
which  will  carry  the  track,  platforms,  and  other  structures  of  the 
railroad,  and  will  be  so  placed  that  there  will  be  a  clearance  or  head- 
room underneath  the  said  girders  of  not  less  than  14  feet  to  the  sur- 
face of  the  roadway  of  said  avenue. 

[8]  In  the  light  shed  by  this  naive  admission,  the  real  object  of 
this  proceeding  becomes  evidetit.  The  title  of  the  proceeding  is  there- 
by shown  to  be  misleading,  for,  instead  of  being  a  proceeding  to  ac- 
quire title  to  lands  "required  for  the  opening  and  extending  of  Ely 
avenue,"  it  in  reality  becomes  a  proceeding  to  acquire  title  so  that  Ely 
avenue  may  be  closed  and  contracted  to  the  extent  which  the  building 
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of  such  a  structure  as  has  been  described  would  entail.  If  in  the  con- 
struction of  its  system  of  rapid  transit  the  city  finds  it  necessary  to 
condemn  private  property  for  public  use,  and  to  acquire  easements 
of  light,  air,  and  access  appurtenant  to  such  public  use,  the  law  has 
given  to  it  adequate  means  through  action  by  the  Public  Service  Com- 
mission; but  those  means  should  be  employed,  and  not  avoided. 
,  [4]  Little  need  be  said  with  respect  to  the  third  point  raised  by  the 
objecting  owners,  viz.,  that  a  large  part  of  the  area  proposed  to  be 
assessed  would  not  benefit  by  the  proceeding.  If  the  taking  be  law- 
ful, the  court  cannot  review  the  action  of  the  board  of  estimate  in 
fixing  the  area  of  assessment,  unless  the  property  assessed  be  not 
actually  benefited  by  the  taking.  Norwood  v.  Baker,  172  U.  S.  269, 
19  Sup.  Ct.  187,  43  L.  Ed.  443.  As,  however,  I  have  tried  to  show 
that  the  proposed  taking  is  unlawful,  the  persons  sought  to  be  as- 
sessed have  a  clear  right  to  object  to  such  assessment,  and  they  may 
exercise  that  right  by  objecting  to  the  institution  of  the  proceeding, 
which  will,  if  prosecuted,  result  in  such  an  illegal  assessment. 

The  application  is  denied,  with  $10  costs  to  each  party  appearing 
herein  by  separate  attorney. 


(88  Misc.  Rep.  96) 

GOODMAN  T.  NEW  YORK  RY8.  CO. 

(Supreme  Court,  Appellate  Term,  First  Department.    December  24,  1914.) 

« 

1.  Cabrisbs  (§  267*) — Rules — Carsxagk  or  Passxnoebs — T&avbfzbs. 

A  passenger  on  a  stareet  railroad  car  Is  entitled  to  be  carried  to  bis 
destination  by  tbe  most  direct  route;  hence,  -where  he  was  accepted  on 
a  short  service  car,  which  necessitated  a  transfer  to  a  through  car,  tbe 
company  cannot  require  him  to  transfer  to  a  parallel  line  further  over, 
except  for  some  most  cogent  reason,  and  a  mere  statement  that  such  re- 
quirement was  to  avoid  congestion  and  for  the  convenience  of  passengers 
is  no  reason. 

[Ed.  Note.— For  other  cases,'  see  Carriers,  Cent  Die.  iS  994-89S;  Dea 
Dig.  {  2e7.*] 

2.  Evidence  (i  164*) — Heabsat. 

A  foreman  of  a  street  railroad  company  cannot  testify  as  to  tbe  rules 
regarding  transfers. 

[Ed.  Note. — For  other  cases,  see  Evidence,  Cent  Dig.  SJ  546,  647 ;  Dec. 
Dig.  {  164.»] 

3.  Cabbiebs  (J  12*) — Chabges — Tbansfebs — Ddty  to  Ibsuk. 

Under  Railroad  Law  (Consol.  Laws,  c.  49)  J  101,  providing  that  only 
one  fare  shall  be  charged  within  the  city  limits  for  passage  over  the  main 
line  or  any  branch  of  a  street  railway,  one  aooepted  as  a  passenger  on 
a  short  service  car  of  a  street  railway  company  Is  -entitled  to  a  transfer 
to  enable  him  to  continue  his  Journey  over  the  company's  lines. 

[Ed.  Note. — For  other  cases,  see  Carriers,  Cent  Dig.  g{  7-11,  15-20; 
Dec.  Dig.  §  12.*] 

4.  Cabbiebs  (8  356*) — Ejectioh  fbom  Cab — Right  of  Action. 

Where  a  passenger  on  a  short  service  car  was  given  a  continuation 
transfer  to  which  he  was  entitled,  but  was  ejected  from  a  following 
through  car  on  the  ground  that  he  had  no  right  to  a  transfer,  the  pa»- 

*For  other  case*  sac  uune  topic  1 1  tmaca  in  Dec.  4  Am.  Digs.  1907  to  date,  ft  Rep'r  Indexei 
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setager  had  a  rijfbt  of  action  for  breach  of  contract,  thongb  the  trans- 
■     fer  received  showed  It  was  good  only  on  a  parallel  line. 

lEd.  Note.— For  other  cases,  see  Carriers.  Cent.  Dig.  {{  1409, 1410, 1423- 
1432 ;   Dec.  Dig.  J  356.*] 
6.  Cabbiers  (S  267*) — Rules — "Shobt  Sebvice  Cabs"— What  abI. 

A  car  running  only  a  part  of  the  way  on  the  line  of  a  street  railroad 
company  Is  a  "short  service  car"  where  it  was  marked  to  that  street  only, 
notwithstanding  there  was  a  short  spur  at  that  street  some  300  feet  long, 
and  the  cars  used  this  spur  to  turn  to  go  back. 

[Ed.  Note<— For  other  cases,  see  Carriers,  Cent  DJg.  U  994-996;  Dec. 
Dig.  $  267.»] 

6.  Stipuiations  (S  14*) — Oonstbuction — ElrifEcrr. 

Where  the  parties  on  a  previous  trial  stipulated  the  amount  of  plaln- 
tiif's  recovery,  the  stipulation  is  effective  only  as  to  that  trial,  and  does 
not  limit  the  damages  on  a  subsequent  trial. 

[Ed.  Note.— For  other  cases,  see  Stipolationa,  Cent  Dig.  g§  24-37 ;  Dec. 
Dig.  S  14.  *J 

Appeal  from  Municipal  Court,  Borough  of  Manhattan,  Second  Dis- 
trict. 

Action  by  Louis  Goodman  against  the  New  York  Railways  Com- 
pany. From  a  judgment  for  defendant,  plaintiff  appeals.  Reversed 
and  remanded. 

Argued  December  term,  1914,  before  GUY,  BIJUR,  and  PAGE,  JJ. 

Arthur  Hutter,  of  New  York  City,  for  appellant. 
James  L.  Quackenbush,  of  New  York  City  (W.  J.  Sheils,  of  New 
York  City,  of  counsel),  for  respondent. 

BIJUR,  J.  A  previous  judgment,  in  favor  of  defendant,  has  been 
set  aside  by  this  court  in  148  N.  Y.  Supp.  279.  Plaintiff,  at  Thirty- 
Fourth  street  and  Fourth  avenue,  boarded  a  south-bound  Fourth  Ave- 
nue car,  intending  to  go  to  some  point  on  Delancey,  street  (about  one 
mile  south  of  Eighth  street).  He  asked  for  and  received  a  transfer. 
He  did  not  notice  any  destination  sign  on  the  car,  and  the  conductor 
told  him  nothing  in,  r^ard  thereto.  It  was,  in  point  of  fact,  an  Astor 
Place  car.  When  it  reached  Eighth  street  and  Fourth  avenue,  and 
started  to  turn  toward  Broadway,  plaintifiF  alighted  and  took  the  next 
through  car  of  the  Fourth  Avenue  line.  The  conductor  of  that  car, 
however,  told  him  that  the  transfer  was  not  good  thereon,  and,  as  he 
refused  to  pay  another  fare,  he  was  ejected. 

[1,  2]  As  pointed  out  in  our  previous  opinion,  plaintiff  was  entitled 
to  be  carried  to  his  destination  by  the  most  direct  route  operated  by  the 
defendant.  Charbonneau  v.  Nassau  Elec.  R.  R.  Co.,  123  App.  Div.  531, 
108  N.  Y,  Supp.  105.  If,  therefore,  he  had  the  right  to  further  trans- 
portation southward,  he  was  justified  in  his  insistence  on  being  carried 
by  a  Fourth  Avenue  car.  Respondent,  on  the  other  hand,  urges  that 
it  has  a  right  to  require  passengers  who  board  an  Astor  Place  car  to 
transfer  to  and  go  further  south  on  Broadway  (an  avenue  west  of  and 
parallel  with  the  Fourth  Avenue  line),  even  though  that  be  a  more 
circuitous  route  to  their  ultimate  destination.  It  is,  I  think  conceiv- 
able that  such  a  course  might  be  excused  by  a  due  presentation  of 
impelling  circumstances  and  cogent  reasons.    Some  evidence  was  of- 

*For  other  ca>M  see  lame  topic  A  i  mumbui  in  Oec.  A  Am.  Diss.  iMU  u>  date,  A  Rep'r  Indezn 


Digitized  by 


Google 


704  150  NEW  YORK  iBrPPLBiMBNT  (Sup.  Ct 

fered  by  respondent,  and  it  is  not  clear  whether  this  was  intended  to 
explain  the  transfer  to  Broadway,  instead  of  to  the  Fourth  Avenue 
through  car,  or  to  justify  an  absolute  refusal  to  transfer  from  a  "short 
service"  to  a  Fourth  Avenue  through  car.  But  in  any  event  the  tes- 
timony of  a  foreman  (over  due  objection)  as  to  an  alleged  rule  of  the 
company  was  incompetent,  and  the  cryptic  reason  given  by  him — i.  e., 
"to  avoid  congestion,  for  the  convenience  of  passengers" — ^was  value- 
less. 

[3]  The  question,  therefore,  arises  whether  plaintiff  had,  under  sec- 
tion 101  of  the  Railroad  Law,  the  right  to  a  transfer  at  Eighth  street 
and  Fourth  avenue  from  this  "short  service"  car  to  a  through  car  on 
the  same  line.  Although  the  case  of  Baron  v.  N.  Y.  City  Rys.  Co.,  120 
App  Div.  134,  105  N.  Y.  Supp.  258  (First  Department),  did  not  turn 
ultimately  or  precisely  on  this  point,  four  of  the  members  of  the  court 
state  clearly  their  respective  opinions  thereon  to  an  extent  which  seems 
to  me  must  determine  our  decision  in  the  case  at  bar.  Of  the  five 
learned  Justices,  Scott,  J.,  with  whom  Clark,  J.,  concurred,  says  that 
a  passenger  is  entitled  to  a  transfer  from  a  "short  service"  car  to  a 
through  car  on  the  same  line.  Laughlin,  J.,  with  whom  Lambert,  J., 
agreed,  was  of  opinion  that  a  passenger  was  entitled  to  such  transfer, 
unless  he  should  have  received  actual  notice  of  the  intermediate  desti- 
nation of  the  car  before  his  fare  was  accepted  and  have  been  given  an 
opportunity  to  alight.  In  the  case  at  bar,  it  is  not  even  claimed  that 
the  destination  of  the  car  was  actually  made  known  to  the  passenger. 

The  authority  of  the  Baron  Case  confirms  my  own  view  that  under 
the  circumstances  of  the  case  under  review  plaintiff  was  entitled  to  a 
transfer  further  south  on  the  Fourth  Avenue  through  car.  I  am  in- 
clined to  believe  that  Roach  v.  Brooklyn  H.  R.  R.  Co.,  119  App.  Div. 
520,  104  N.  Y.  Supp.  219  (Second  Department),  is  a  holding  to  the  con- 
trary ;  but,  even  if  it  be,  it  cannot  affect  our  conclusions.  There  is  an 
intimation  in  Braffett  v.  Brooklyn,  etc.,  R.  R.  Co.,  204  N.  Y.  440,  443, 
97  N.  E.  888,  that  a  passenger  in  a  position  similar  to  that  of  the  plain- 
tiff is  entitled  to  a  transfer ;  but  neither  the  Braffett  Case  nor  the  cases 
which  it  cites,  namely.  Bull  v.  N.  Y.  C.  R.  R.  Co.,  192  N.  Y.  361,  85 
N.  E.  385,  19  L.  R.  A.  (N.  S.)  778,  and  O'Connor  v.  Brooklyn  H.  R. 
R.  Co.,  123  App.  Div.  784,  108  N.  Y.  Supp.  471,  make  express  refer- 
ence to  a  "short  service"  car. 

[4]  Respondent  urges,  also,  that,  as  the  transfer  given  to  the  plain- 
tiff by  the  first  conductor  was,  on  its  face,  not  good  for  a  ride  further 
south  on  the  Fourth  Avenue  line,  he  was,  in  any  event,  not  entitled  to 
ride  on  the  second  car  which  he  boarded,  and  that  his  recovery  for 
breach  of  contract  of  carriage  is  thereby  barred,  whatever  other  rem- 
edy he  may  have.  We  need  not  decide  whether  the  form  of  the  trans- 
fer slip  given  to  plaintiff  sufficiently  disclosed  its  alleged  infirmity.  See 
Charbonneau  Case,  supra,  distinguishing  Nicholson  v.  Brookl)m  H.  R. 
R.  Co.,  118  App.  Div.  13,  103  N.  Y.  Supp.  310,  and  Weber  v.  Rochester, 
etc.,  Co.,  145  App.  Div.  84,  129  N.  Y.  Supp.  304.  Transportation  was 
not  refused  to  the  plaintiff  merely  because  he  failed  to  obey  a  reason- 
able regulation  of  the  company,  as  in  the  Monnier  Case,  infra,  and  in 
Mullin  V.  Long  Island  R.  R.  Co.,  136  App.  Div.  733,  121  N.  Y.  Supp. 
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458.  Plaintiff  was  ejected  from  the  second  car  on  the  theory— which 
is  now  urged  on  this  appeal — ^that  he  had  no  right  to  continue  his  jour- 
ney thereon  under  any  circumstances.  But  as  he  did  have  such  right,  it 
follows  that  he  has  a  cause  of  action  against  the  defendant  for  breach 
of  contract  of  carriage.  Monnier  v.  N.  Y.  C.  &  H.  R.  R.  Co.,  175  N. 
Y.  281,  particularly  at  288,  290,  67  N.  E.  569,  62  L.  R.  A.  357,  96  Am. 
St.  Rep.  619.  It  should  be  noted  here  again  that  there  was  no  compe- 
tent proof  in  the  case  at  bar  of  any  regulation  of  the  company,  and,  of 
course,  none  as  to  the  reasonableness  of  such  regulation. 

[5]  Incidentally,  respondent  urges  that  this  was  not  a  "short  serv- 
ice" car,  for  the  reason  that  Astor  Place  is  a  separate  terminal.  I 
doubt  whether,  under  the  circumstances  of  this  case,  respondent's  posi- 
tion would  be  bettered,  even  if  that  were  so.  But  I  do  not  think 
that  the  respondait  can  successfully  maintain  that  the  end  of  this 
short  spur,  some  300  feet  long,  is  a  separate  terminal.  Moreover,  the 
very  inscription  on  the  car  involved  in  this  case,  "Astor  Place  Only," 
indicates  the  respondent's  own  view  of  Astor  Place,  not  as  a  terminal, 
but  as  a  point  on  the  line  at  which  the  cars  are  turned  back — ^not 
going  all  the  way  along  the  line,  but  to  Astor  Place  only. 

As  the  determinative  considerations  hereinabove  reviewed,  and 
other  points  to  which  I  have  not  adverted,  were  adequately  presented 
at  the  trial  below  by  due  objections  to  evidence,  exceptions  to  the 
charge,  and  requests  to  charge,  the  judgment  must  be  reversed,  and  a 
new  trial  granted,  with  costs  to  appellant  to  abide  the  event. 

[8]  One  other  point,  urged  by  appellant,  remains  to  be  considered. 
Respondent's  counsel,  on  the  previous  trial,  had  conceded,  upon  cer- 
tain terms,  that  if  judgment  were  rendered  in  favor  of  plaintiff 
the  award  of  damages  might  be  $500,  and  plaintiff  appellant  insists 
that  such  concession  was  binding  upon  the  trial  now  reviewed.  I 
think  the  stipulation,  by  its  very  terms,  shows  plainly  that  it  was 
limited  to  the  trial  at  which  it  was  given,  and  is,  therefore,  no  longer 
binding ;  but,  even  if  that  were  not  so,  the  court  below  at  the  present 
trial  quite  properly  relieved  the  respondent  from  it. 

Judgment  reversed,  and  new  trial  ordered,  with  costs  to  the  appel- 
lant to  abide  the  event.    All  concur. 


PEOPLE  ex  rel.  WORONOrP  et  al.  v.  MALLON,  Warden,  et  al.    (No.  6704.) 

(Supreme  Ck)urt,  Appellate  Division,  First  Department    December  24,  1914.) 

1.  Falsb  Pbetensics  (§  28*) — Complaint — Fihanciai.  StATBintNT. 

Penal  Law  (Consol.  Laws,  c.  40)  {  442,  gives  to  a  seller  of  goods  the 
right  to  Inspect  the  buyer's  books  of  aeconnt,  on  his  failnre  to  pay  for 
the  goods  whenever  the  purchase  has  been  made  by  aid  of  a  written  finan- 
cial statement,  signed  by  the  buyer,  in  which  he  shall  state  that  he  con- 
ducts a  st)eclfied  kind  of  business,  and  keeps  books  of  account,  and  de- 
clares that  the  buyer's  failure  to  produce  the  books  within  a  prescribed 
period  after  notice  shall  be  presumptive  evidence  that  all  pretenses  re- 
lating to  the  buyer's  ability  to  pay  contained  in  the  statement  were  false 
at  the  time  of  making  them,  and  were  known  to  Mm  to  be  false.    HeM, 

*For  other  casea  see  same  toplo  &  S  mumbbb  tn  Dec.  £  Am.  Digs.  1907  to  date,  *  Rap'r  Indexes 
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that  a  complaint  for  larceny  for  obtaining  goods  on  false  pretenses  as  to 
the  buyer's  solvency,  alleging  that  the  goods  were  sold  to  accused  on 
credit,  based  on  a  consideration  of  his  written  financial  statement,  made 
to  commercial  agencies,  showing  his  business  to  be  in  a  solvent  condition 
and  describing  books  of  account  from  which  the  statements  were,  made, 
and  that,  on  his  failure  to  pay,  notice  was  given  to  produce  the  books  for 
inspection,  with  which  notice  he  did  not  comply,  was  sufficient 

lEd.  Note. — For  other  cases,  see  False  Pretenses,  Cent.  Dig.  |  31 ;  Dec. 
Dig.  f  26.*] 

2.  Falsb   Pbetenseb    (J   2*) — Evidence — PsBsnupnoNS — Statutobt    Provi- 
sions. 

Penal  Law,  {  442,  providing  that  where  goods  are  obtained  on  a  buyer's 
financial  statement,  and  on  his  failure  to  pay  he  falls  to  produce  his 
books  within  a  prescribed  period  after  notice,  such  failure  shall  be  pre- 
sumptive evidence  that  all  pretenses  relating  to  bis  means  or  ability  to 
pay  contained  In  the  statement  were  false  at  the  time  of  mailing  them, 
and  were  known  to  him  to  be  so,  was  not  unconstitutional  for  unreasona- 
bleness, but  was  a  valid  exercise  of  the  Leglslatnre's  power  to  provld* 
that,  when  certain  facts  have  been  proven,  these  shall  be  prima  fade  evi- 
dence of  the  existence  of  a  particular  fact  In  question. 

[Ed.  Note. — For  other  cases,  see  False  Pretenses,  Cent  Dig.  |  2;  Dec 
Dig.  i  2.*] 

8.  Ceiminai,  IjAW  (J  393») — ^Peivilkoe  op  Accused  Not  to  Testift. 

Penal  Law,  §  442,  providing  that  a  buyer's  failure  to  pay  for  goods 
purchased  on  a  written  financial  statement,  and  his  failure  after  notice 
to  produce  his  books,  shall  be  presumptive  evidence  that  the  statement 
was  false,  is  not  unconstitutional,  as  compelling  the  buyer,  when  prose- 
cuted for  larceny  in  obtaining  goods  on  false  pretenses  as  to  his  solvency, 
to  testify  against  himself. 

[Ed.  Note.— For  other  cases,  see  Criminal  Law,  Cent  Dig.  §{  871-874; 
Dec,  Dig.  i  393.*] 

Appeal  from  Special  Term,  New  York  County. 

Habeas  corpus,  on  relation  of  David  Woronofl  and  another,  against 
Peter  A.  Mallon,  as  Warden,  etc.,  and  others.  From  a  decree  dismiss- 
ing the  writ,  relators  appeal.    Affirmed. 

The  opinion  of  BISCHOFF,  J.,  at  Special  Term,  is  as  follows: 
The  question  presented  upon  this  return  to  a  writ  of  habeas  corpus  Is 
whether  the  information  before  the  magistrate  sufficed  for  a  case  of  larceny 
In  obtaining  goods  upon  false  pretenses  as  to  the  buyer's  solvency.  It  Is  set 
forth  In  the  information  that  these  relators  obtained  the  complainant's  goods 
on  credit;  that  they  were  shortly  afterward  adjudged  bankrupt;  that  the 
credit  for  the  price  of  the  goods  was  given  them  after  examination  by  the 
complainant  of  a  written  statement  as  to  their  financial  condition,  furnished 
ten  months  before  to  commercial  agencies,  and  to  which  statements  relators 
referred  the  complainant,  "representing  that  those  statements  contained  the 
true  and  accurate  condition  of  their  business" ;  that  the  statements  shoved 
the  business  to  be  in  a  solvent  condition,  and  described  books  of  account  from 
which  such  statements  were  made ;  and  that  the  relators  thereafter,  upon 
their  failure  to  pay  for  the  goods,  were  given  notice  to  produce  the  books  re- 
ferred to  for  inspection  by  the  complainant  in  accordance  with  section  442  of 
the  Penal  Law,  with  which  notice  they  did  not  comply. 

[1  ]  This  statute  gives  the  seller  of  goods  the  right  to  Inspect  the  purchaser's 
books  of  account  upon  his  failure  to  pay  for  goods  sold  "whenever  property 
shall  be  purchased  by  aid  of  a  statement  relating  to  the  purchaser's  means  or 
ability  to  pay,  made  In  writing  and  signed  by  the  party  to  be  charged,  and  in 
said  statement  the  party  to  be  charged  shall  state  that  he  conducts  a  specified 
kind  of  business  and  keeps  books  of  account  of  said  business,"  and  farther 

•For  other  cum  see  same  topic  &  S  mumbbb  in  Dee.  *  Am.  Digs.  1907  to  dale,  ft  Rep'r  Indexei 
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provides  that  Che  purchaser's  failure  to  produce  the  books  within  a  prescribed 
period  of  notice  "shall  be  presumptive  evidence  that  each  and  every  pretense 
relating  to  the  purchaser's  means  or  ability  to  pay  In  said  statement  con- 
tained were  false  at  the  time  of  making  said  statement  and  were  known  to 
the  purchaser  to  be  false."  Giving  effect  to  this  presumption,  the  facts  st-.ited 
In  the  Information  contain  every  element  necessary  to  establiish  the  crime 
charged ;  It  being  apparent  from  the  averments  presented  to  the  magistrate 
that  the  representations  were  material,  that  they  were  relied  ui)on,  end  that 
they  were  made  to  induce  the  delivery  of  the  property  to  the  relators.  So 
far  as  it  Is  claimed  that  the  reference  by  the  relators  orally  to  the  earlier 
written  statement  could  not  be  relied  upon  for  the  purposes  of  the  charge  of 
larceny,  which  must  be  founded  upon  misrepresentations  made  In  writing 
(Penal  Law,  g§  947,  442),  It  suffices  to  say  that  upon  the  facts  the  possession 
of  the  property  was  obtained  "by  aid  of  a  statement  made  In  writing" '  (sec- 
tion 442)  and  "by  means  of  a  fflise  pretense  made  in  writing"  (section  0-17). 
The  same  question  was  considered  in  People  v.  Levin,  119  App.  Dlv.  233,  104 
N.  Y.  Supp.  647,  and  the  oral  statement,  as  set  forth  In  this  Information, 
sufficiently  connected  the  earlier  written  statement  with  the  relator's  solvency 
at  the  time  for  the  purposes  of  a  criminal  prosecution  within  that  authority. 

[2]  The  contention  that  the  presumption  of  fact  prescribed  by  section  442 
of  the  Penal  Law  Is  unreasonable,  and  so  unconstitutional,  appears  to  be  with- 
out merit  As  was  said  in  People  v.  Cannon,  139  N.  Y.  32,  at  page  43,  34  N. 
E.  759,  762  (36  Am.  St  Rep.  668):  "It  cannot  be  disputed  that  the  courts  of 
this  and  other  states  are  committed  to  the  general  principle  that  even  in  crim- 
inal prosecutions  the  Legislature  may  with  some  limitations  enact  that  when 
certain  facts  hare  been  proven  they  shall  be  prima  facie  evidence  of  the  ex- 
istence of  the  main  fact  in  question.  •  •  •  The  UmltationB  are  that  the 
fact  upon  which  the  presumption  is  to  rest  must  have  some  fair  relation  to,  or 
natural  connection  with,  the  main  fact"  Board  of  Comm'rs,  etc.,  of  Auburn 
v.  Merchant,  103  N.  Y.  143, 148,  8  N.  E.  484,  57  Am.  Hep.  705 ;  Reltler  v.  Har- 
ris, 228  U.  S.  437,  82  Sup.  Ct  248,  56  L.  Ed.  497;  Cooley,  Const  Limitations 
(7th  Ed.)  4<^,  524-526.  A  person's  refusal  to  produce  from  his  own  posses- 
sion books  of  account  which  be  has  deliberately  represented  to  contain  en- 
tries supporting  the  truth  of  a  summary  statement  of  account  lirepared  by 
him  has  a  very  fair  relation  to  the  probability  that  the' summary  statement 
was  false.  Such  a  presumption  is  analogous  to  and  simply  an  e.vt"iisiou  of 
the  common-law  rule  which  permits  the  Inference  from  nunproduction  of  a 
document  or  witness  peculiarly  available  to  a  party  that  the  writing  or  tes- 
timony would  not  support  the  party's  own  contention  as  to  the  facts.  Graves 
V.  United  States,  150  U.  S.  118,  14  Sup.  Ct  40,  37  L.  Ed.  1021 ;  Knnkle  v. 
Burnham,  153  U.  8.  216,  14  Sup.  Ct  837,  38  L.  Ed.  694;  Kirby  y.  Tallmadge, 
160  U.  S.  379,  16  Sup.  Ct  349,  40  L.  Ed.  463. 

[3]  Kor  does  this  statute  compel  a  party  to  testify  against  himself.  He  is 
merely  required  for  his  better  protection  to  preserve  certain  evidence  of  his 
honesty  which  he  has  represented  to  persons  dealing  with  him  to  exist.  The 
situation  presented  is  In  no  way  similar  to  that  considered  in  Matter  of  Mor- 
gan, 114  App.  Div.  45,  99  N.  Y.  Supp.  775,  cited  for  the  relators,  since  there  the 
presumption  was  declared  by  the  statute  to  be  open  to  rebuttal  only  by  par- 
ticular testimony.  Here  the  presumption,  reasonably  related  to  the  party's 
own  act  or  omission,  may  be  met  by  any  competent  evidence  material  to  the 
issue  of  fact.  My  conclusion  is  that  section  442  of  the  Penal  Law  affords  a 
valid  rule  of  presumptive  evidence,  and  that  upon  the  facts  set-  tatth  by  the 
complaint  the  magistrate  acquired  jurisdiction. 

Writ  dismissed. 

Argued  before  INGRAHAM,  P.  J.,  and  McLAUGHLIN,  LAUGH- 
UN.  CLARKE,  SCOTT,  DOWLING,  and  HOTCHKISS,  JJ. 
E.  Hymes,  of  New  York  City,  for  appellants. 
R.  C.  Taylor,  of  New  York  City,  for  respondents. 

PER  CURIAM.  Order  affirmed,  on  opinion  of  BISCHOFF,  J. 
Order  filed. 
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LEV£24E  ▼.  LBVENB.    (No.  6688.) 
(Snpreme  Court,  Appellate  DlTision,  First  Department.    December  18,  1914.) 

Divorce  (8  246*) — Alimont. 

Where  there  has  been  no  change  In  the  husband's  financial  condition,  it 
is  useless  to  api>oint  a  referee  to  take  proof  of  the  merits  of  his  appli- 
cation to  reduce  alimony. 

[Ed.  Mote.— For  other  cases,  see  Divorce,  Cent  Dig.  i{  6dl-6%;  Dec. 
Dig.  8  245.*] 

Appeal  from  Special  Term,  New  York  County. 

Action  by  Nellie  Levene  against  Louis  Levene.  From  an  order  ap- 
pointing a  referee  to  take  proof  of  the  merits  of  defendant's  applica- 
tion to  reduce  alimony,  plaintiff  appeals.    Reversed. 

Argued  before  CLARKE,  McLAUGHLIN,  LAUGHLIN,  SCOTT, 
and  HOTCHKISS,  JJ. 

Leo  R.  Brilles,  of  New  York  City,  for  appellant. 

Alfred  Frankenthaler,  of  New  York  City,  for  respondent. 

PER  CURIAM.  The  order  appealed  from  appoints  a  referee  to 
take  testimony  and  proof,  with  his  opinion  upon  the  merits  of  defend- 
ant's application  for  the  reduction  of  the  amount  of  alimony  directed 
to  be  paid  to  plaintiff  under  a  judgment  of  separation.  On  June  4, 
1913,  plaintiff  commenced  this  action  for  a  legal  separation.  On  June 
17,  1913,  temporary  alimony  was  granted  at  the  rate  of  $20  per  week. 
The  action  was  tried  on  December  22,  1913,  defendant  making  no  de- 
fense to  the  charges  preferred  against  him  in  the  complaint ;  the  only 
question  seriously  litigated  being  that  of  the  amount  of  permanent  ali- 
mony to  be  granted,  which  was  fixed  by  the  decree  at  $25  per  week. 
Now  defendant  asks  for  a  reduction  of  the  alimony,  but  he  makes  no 
different  showing  as  to  his  financial  ability  than  he  made  upon  the 
motion  for  temporary  alimony  and  upon  the  trial,  so  that,  if  ever3rthing 
he  now  says  be  accepted  as  true,  no  ground  is  shown  for  the  reduction 
he  seeks.  The  alleged  decrease  in  the  earnings  of  the  corporation  of 
which  he  is  an  officer  and  stockholder  is  not  material,  because  it  does 
not  appear  that  he  ever  received  any  dividends  upon  his  stock,  or  that 
the  amount  of  his  salary  was  dependent  upon  the  extent  of  the  com- 
pany's earnings.  Under  such  circumstances,  it  is  useless  to  appoint  a 
referee. 

Order  appealed  from  reversed,  with  $10  costs  and  disbursements, 
with  leave  to  defendant  to  renew  upon  further  fapts  showing  a  change 
in  his  financial  condition. 

•For  otber  cas«6  see  same  topic  ft  {  mvmbbb  In  Dec.  A  Am.  Digs.  1907  to  date,  &  Rep'r  Indexes 
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DB  CORDOVA  v.  SANVILLB.     (No.  6470.) 

(Sapreme  C!onrt,  Appellate  DivlBlon,  First  Department    December  18,  1014.) 

MoNKT  Lent  (S  6*) — Actioms — SmnrrciBNCT  ot  Pubading. 

A  complaint  by  an  execntrlx,  alleging  that  decedent  delivered  a  check 
to  defotdant,  the  proceeds  of  which  check  defendant  received,  and  that 
decedent  was  not  Indebted  to  d)efendant  at  the  time,  Is  sufficient,  without 
alleging  a  loan ;  the  presumption  of  a  loan  being  one  of  law,  not  of  fact. 
[Ed.  Note.— For  other  cases,  see  Money  Lent,  Cent  Dig.  {{  8-10 ;  Dea 
Dig.  S  6.*1 

Ingraham,  P.  J.,  and  Hotcbkiss,  3.,  dissenting. 

App^l  from  Special  Term,  New  York  Coanty. 

Action  by  Evelyn  De  Cordova  against  Arthur  J.  Sanville.  From  a 
judgment  overruling  a  demurrer  to  the  complaint,  defendant  appeals. 
Affirmed,  with  leave  to  withdraw  the  demurrer  and  answer. 

Argued  before  INGRAHAM,  P.  J.,  and  CLARKE,  SCOTT, 
DOWLING,  and  HOTCHKISS,  JJ. 

Otto  C.  Sommerich,  of  New  York  City,  for  appellant 
William  F.  Unger,  of  New  York  City,  for  respondent 

SCOTT,  J.  In  her  first  cause  of  action,  after  alleging  the  death 
of  Varona  De  Cordova,  and  her  appointment  as  his  executrix,  plain- 
tiff alleges  that  on  July  1,  1905,  said  Varona  De  Cordova  delivered 
to  defendant  a  check  for  $5,0CX),  which  check  was  paid  and  defendant 
received  the  proceeds  thereof;  that  said  Varona  De  Cordova  did  not 
owe  defendant  any  money  and  was  not  indebted  to  defendant  at  said 
time;  that  plaintiff  has  demanded  of  the  defendant  payment  of  said 
sum,  but  no  part  thereof  has  been  paid,  except  that  on  July  2,  1911, 
defendant  paid  plaintiff  a  certain  sum  as  interest  on  said  sum  of  $5,- 
000.  To  this  cause  of  action  defendant  demurs  for  general  suffi- 
ciency, for  that  it  is  not  alleged  that  the  transaction  was  a  loan,  or 
that  defendant  ever  promised  to  repay  the  sum  paid  to  him  by  plain- 
tiff's testator. 

The  plaintiff  has  drawn  her  complaint,  as  to  the  cause  of  action 
referred  to,  so  as  to  bring  the  case  within  the  rule  of  Nay  v.  Curley, 
113  N.  Y.  575,  21  N.  E.  698.  In  that  case  plaintiff's  administrators 
proved  that  on  a  certain  date  their  intestate  delivered  a  check  to  de- 
fendant, which  was  paid  in  due  course  and  defendant  received  the 
proceeds.  They  also  proved  that  on  the  day  in  question  their  intestate 
was  not  indebted  to  defendant.  Upon  this  state  of  facts  a  verdict 
was  directed  for  plaintiffs,  and  from  the  judgment  entered  thereon 
the  defendant  appealed.     After  reciting  these  facts  the  court  said: 

"This  made  oat  a  prima  fade  cat>e  of  a  loan.  It  rebutted  the  presumption 
that  the  dieck  was  given  in  the  payment  of  a  debt  This  could  not  have  been 
the  nature  of  the  transaction,  If  there  was  no  debt  owing  by  the  Intestate  to 
the  defendant  The  plaintiffs  by  this  evidence  repelled  the  presumption  which 
woold  otherwise  have  arisen,  and  created  the  alternative  presumption  that 
the  check  represented  a  loan.  The  law  does  not  presume  a  gift  (Grey  v.  Grey, 
47  N.  T.  552),  and  when  the  plaintiffs  rested  their  case  the  burden  was  upon 
the  defendant  to  show  that  the  transaction  was  not  that  which  the  evidence 

*Far  otber  easM  laa  lanw  topic  A  { inmBaB  in  D«o.  A  Am.  Digs.  1907  to  data,  *  Rap'r  Indezaa 
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on  the  part  of  the  plaintiffs  tended  to  establish,  viz.,  a  loan  from  the  decedent 
to  the  defendant" 

If  therefore,  upon  the  trial,  the  plaintiff  shall  prove  precisely  what 
she  has  alleged  in  her  first  cause  of  action,  and  no  more,  she  will  be 
entitled  to  the  direction  of  a  verdict  in  her  favor. 

It  is  said,  however,  that  although  these  facts  may  raise  a  presump- 
tion that  the  transaction  was  a  loan,  yet  that  will  be  merely  a  pre- 
sumption of  a  fact  which  should  be  alleged,  and  not  left  to  inference. 
With  this  view  I  am  unable  to  agree.  The  presumption,  as  I  con- 
sider, would  not  be  one  of  fact,  but  of  law.  It  certainly  is  not  neces- 
sary to  use  the  precise  word  "loan"  to  characterize  the  transaction. 
It  would  satisfy  the  most  exacting  critic  of  pleading  to  have. alleged 
that  defendant  promised  to  repay  the  sum  sued  for,  because  the  es- 
sential elements  of  a  loan  are  that  one  shall  give  money  to  another 
and  that  other  shall  agree  to  repay  it.  But  3ie  obligation  to  repay 
where  one  gives  the  money  to  another,  neither  as  a  gift  nor  in  pay- 
ment of  a  debt,  is  an  obligation  which  the  law  implies  from  the  trans- 
action, and  it  is  that  obligation  which  the  judgment  undertakes  to 
enforce.  It  is  never  necessary  to  plead  such  an  obligation  as  a  prom- 
ise. A  familar  instance  is  that  of  a  complaint  for  the  value  of  work, 
labor,  and  service  rendered  for  defendant  at  his  request.  As  to  such 
a  complaint  the  Court  of  Appeals  said : 

"It  was  not  necessary  to  state  in  terms  a  promise  to  pay ;  it  was  sufficient 
to  state  facts  showing  the  duty  from  which  the  law  implies  a  promise ;  that 
complies  with  the  requirement  that  facts  must  he  stated  constituting  the 
cause  of  action."    Farron  v.  Sherwood,  17  N.  T.  227. 

In  Jordan  &  Skaneateles  Plank  Road  Co.  v.  Morley,  23  N.  Y.  552, 
which  was  an  action  to  recover  the  amount  of  certain  tolls,  Judge 
Denio  wrote,  at  page  553: 

"There  is  no  force  in  the  objection  that  a  formal  promise  by  the  defend- 
ant to  pay  the  amount  alleged  to  be  due  from  him  for  tolls  Is  not  stated  in 
the  complaint.  In  pleading  under  the  Code,  it  Is  sufficient  to  state  the  facts 
from  which  the  law  infers  a  liability,  or  Implies  a  promise." 

In  Bushnell  v.  Chautauqua  Co.  Nat  Bank,  10  Hun,  378,  Judge 
Smith  wrote,  at  page  382 : 

"It  was  not  necessary  or  proper  for  the  plaindfT  to  set  out  the  Implied 
promise  of  the  defendant  in  the  complaint  It  was  enough  to  allege  the  facts 
out  of  which  the  implication  arises." 

It  is,  of  course,  a  well-known  rule  of  pleading  that  it  is  not  neces- 
sary to  allege  what  the  law  will  presume  (Moak's  Van  Santvoord's 
Pleading  [3d  Ed.]  p.  37;  Andrew's  Stephen  on  Pleadii^,  §  222); 
and  it  is  equally  well  settled  that  a  complaint  is  not  defective  in  sub- 
stance for  omitting  to  state  conclusions  which  are  to  be  implied  from 
other  facts  sufficiently  stated  (Case  v.  Carroll,  35  N.  Y.  385-391). 
That  the  presumption  of  a  promise  to  repay  arising  out  of  the  facts 
pleaded  in  the  present  case  is  a  presumption  of  law,  rather  than  a 
presumption  of  fact,  seems  to  me  to  be  very  evident  It  is  a  prestunp- 
tion  of  law,  because  upon  the  facts  pleaded,  standing  alone,  it  would 
be  the  duty  of  the  court  to  direct  a  verdict,  and  it  would  be  error  to 
leave  it  to  the  jury  to  infer,  or  not,  that  a  promise  had  been  made. 
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The  presumption  would  be  irrebuttable,  except  by  the  proof  of  other 
or  different  facts,  and  a  denial  by  defendant  that  he  had  promised  to 
repay  would  not  alone  be  sufficient  to  rebut  the  presumption.  The 
distinction  is  very  clearly  made  by  Lawson  in  his  Law  of  Presumptive 
Evidence  (2d  Ed.,  p.  639).    He  says: 

"Rule  117.  A  presumption  ia  a  rule  of  law  that  courts  or  Jnites  Shall  or 

may  draw  a  particular  Inference  from  a  particular  fact  or  from  particular 
evidence,  unless  and  until  the  truth  of  such  Inference  Is  disproved. 

"Subrule  1.  A  presumption  of  law  is  a  rule  of  law  that  a  particular  in- 
ference shall  be  drawn  by  a  court  or  Jury  from  a  particular  circumstance. 

"Subrule  2.  A  presumption  of  fact  Is  a  rule  of  law  that  a  fact  otherwise 
doubtful  may  be  inferred  from  a  fact  which  Is  proved." 

The  judgment  appealed  from  should  be  affirmed,  with  costs,  with 
the  usual  leave  to  defendant  to  withdraw  the  demurrer  and  answer 
within  20  days  upon  the  payment  of  all  costs. 

CLARKE,  SCOTT,  and  DOWLING,  JJ.,  concur. 

INGRAHAM,  P.  J.  (dissenting).  The  first  cause  of  action,  which 
was  the  subject  of  this  demurrer,  after  alleging  the  death  of  the 
plaintiff's  testator  and  the  issuance  of  letters  to  Sie  plaintiff,  alleged 
that  plaintiff's  testator  delivered  to  the  defendant  a  check  for  the  sum 
of  $5,000;  that  said  check  was  paid,  and  the  defendant  received  the 
proceeds  thereof ;  that  the  plaintiff's  testator  did  not  owe  the  defend- 
ant any  money,  and  was  not  indebted  to  the  defendant  at  said  time; 
tl  Vt  the  plaintiff  has  duly  demanded  payment  of  said  sum  of  $5,000,  but 
no  part  thereof  has  been  paid,  except  the  sum  of  $1,800,  as  interest 
on  said  $5,000  at  the  rate  of  6  per  cent,  per  annum  from  July  1, 
1905,  to  July  1,  1911.  There  is  no  allegation  that  the  defendant  is 
indebted  to  the  plaintiff  in  any  sum  of  money,  no  allegation  that  the 
delivery  of  the  check  for  $5,000  to  the  defendant  was  a  loan  of  money, 
and  no  fact  from  which  the  law  would  infer  a  promise  to  pay. 

The  plaintiff  insists  that  this  complaint  is  sufficient  under  Nay  v. 
Curley,  113  N.  Y.  575,  21  N.  E.  698,  and  the  court  below  has  sus- 
tained this  contention.  That  action  was  brought  to  recover  the  amount 
of  an  alleged  loan  made  by  the  plaintiff's  intestate  to  the  defendants. 
The  case  was  tried,  and  the  plaintiff  had  a  judgment,  which  was  re- 
versed in  the  Court  of  Appeals.  Judge  Andrews,  in  delivering  the 
opinion  of  the  court,  said : 

"It  Is  conceded,  and  It  Is  undoubtedly  the  general  rule,  that  In  the  absence 
of  explanation  the  presumption  arising  from  the  delivery  of  a  check  is  that 
it  was  delivered  in  payment  of  a  debt,  and  not  as  a  loan.  •  •  •  But  a 
check  may  represent  a  loan  or  a  gift,  or  money  of  the  drawer,  to  be  applied 
by  the  drawee  to  the  use  of  the  former  as  his  agent  or  otherwise  (citing  cases). 
The  plaintiffs  proved  that  the  cbecl^  was  delivered  by  their  intestate  to  the 
defendant,  the  payee,  on  the  day  of  its  date,  *  *  *  Its  Indorsement  by  the 
latter,  that  it  was  paid  in  due  course,  and  that  the  defendant  received  the 
proceeds.    Up  to  this  point  no  canss  of  action  had  been  established." 

The  plaintiff  then  called  the  defendant  as  a  witness,  and  by  him 
proved  that  the  plaintiff's  intestate  did  not  owe  the  defendant  any 
money  on  the  day  the  check  was  delivered.    The  court  then  said : 

"This  made  out  a  prima  fade  case  of  a  loan.  It  rebutted  the  presumption 
that  the  check  was  given  in  the  payment  of  a  .debt.    This  could  not  have  been 
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the  nature  of  the  transaction,  if  there  was  no  debt  owing  by  the  Intestate  to 
the  defendant.  The  plaintiffs  by  this  evidence  repelled  the  presumption  which 
would  otherwise  have  arisen,  and  created  the  alternative  presumption  that 
the  check  represented  a  loan.  The  law  does  not  presume  a  gift  (Grey  v.  Grey, 
47  N.  Y.  552),  and  when  the  plaintiffs  rested  their  case  the  burden  was  upon 
the  defendant  to  show  that  the  transaction  was  not  that  which  the  evidence 
on  the  part  of  the  plaintiffs  tended  to  establish,  viz.,  a  loan  from  the  dece- 
dent to  the  defendant" 

This  is  cited  as  authority  to  show  that,  in  a  pleading,  the  allegation 
of  the  evidence  from  which  the  court  on  the  trial  could  infer  a  cause 
of  action  is  sufficient  as  a  statement  of  the  facts  constituting  the  cause 
of  action,  without  alleging  the  ultimate  fact  upon  which  the  liability 
of  the  defendant  is  based.  Undoubtedly,  if  the  plaintiff  alleged,  as  he 
did  in  Nay  v.  Curley,  supra,  that  the  plaintiff's  intestate  loaned  to  the 
defendant  the  sum  of  $5,000,  that  would  be  a  sufficient  allegation  of 
the  fact  which  justified  the  presumption  of  law  that  the  defendant 
was  liable  to  repay  the  loan,  and  by  the  proof  on  the  trial  of  the  facts 
alleged  in  the  compla"nt  the  plaintiff  would  make  out  a  prima  facie 
case.  But  it  is  the  f.ict  of  the  loan  which  is  the  basis  of  the  cause 
of  action  alleged.  ^  hat  evidence  would  be  necessary  to  prove  the 
loan  is  not  required  tw  be  alleged  in  the  complaint,  nor  can  the  court 
on  demurrer  apply  presumptions  which  arise  from  the  evidence. 

By  section  481  of  t}ie  Code  of  Civil  Procedure  it  is  required  that 
the  complaint  must  all-^ge  "a  plain  and  concise  statement  of  the  facts 
constituting  each  cau..e  of  action  without  unnecessary  repetition." 
What  fact  is  it  that  constitutes  the  cause  of  action?  Clearly  it  is  the 
fact  of  a  loan  by  the  plaintiff  to  the  defendant.  The  plaintiff  alleged 
the  evidence  which  would  make  out  a  prima  facie  case  on  the  trial 
of  an  action  to  recover  a  loan  of  money.  There  has  been  much 
discussion  in  the  cases  relating  to  the  meaning  of  these  words  in  sec- 
tion 481  of  the  Code.  In  Clark  v.  Dillon,  97  N.  Y.  370,  Chief  Judge 
Ruger,  delivering  the  opinion  of  the  court,  and  speaking  of  the  pro- 
vision of  the  Code  modifying  the  general  rules  of  pleading  before 
existing,  said: 

"This  modification  has,  however,  been  held  to  extend  only  to  matters  of 
form,  and  not  to  apply  to  the  fundamental  requisites  of  a  cause  of  action. 
*  *  *  A  construction  of  doubtful  or  uncertain  allegations  in  a  pleading, 
which  enables  a  party  by  thus  pleading  to  throw  upon  his  adversary  the 
hazard  of  correctly  Interpreting  their  meaning,  is  no  more  allowable  now 
than  formerly ;  and  when  a  pleading  is  susceptible  of  two  meanings,  that 
shall  be  taken  which  Is  most  unfavorable  to  the  pleader.  *  *  *  It  Is  in 
the  nature  of  things  that  a  party  who  is  required  to  frame  his  issues  for  the 
information  of  his  adversary,  and  the  court,  must  be  responsible  for  any 
failure  to  express  his  meaning  cleaAy  and  unmistakably." 

This  case  was  followed  in  Jacobs  v.  Manitou  Realty  Investing  Cor- 
poration, 212  N.  Y.  48,  105  N.  E.  968,  to  the  effect : 

"A  fact  essential  to  a  cause  of  action  Is  not  alleged,  when  it  is  only  to  be  In- 
ferred from  other  facts  specifically  averred,  which  are  not  inconsistent  with 
the  opposite  fact" 

In  this,  it  seems  to  me,  is  the  essential  difference  between  a  cause 
of  action  alleged  in  a  complaint  and  facts  proved  upon  a  trial  from 
which  a  jury  is  authorized  to  infer  the  existence  of  the  fact  proved. 
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In  this  case,  as  was  said  by  Judge  Andrews  in  Nay  v.  Curley,  supra, 
"a  check  may  represent  a  loan,  or  a  gift,  or  money  of  the  drawer  to 
be  applied  by  the  drawee  to  the  use  of  the  former,  as  his  agent  or 
otherwise,"  or  it  also  may  represent  a  loan  of  money  by  the  drawer 
of  the  check  to  the  payee.  Upon  the  mere  proof  oi  the  delivery  of 
the  check  by  the  drawer  to  the  payee,  there  is  a  presumption  of  fact 
that  the  check  was  delivered  in  payment  of  a  debt.  That  presiunption 
can  be  rebutted  by  showing  that  no  debt  existed,  and  the  triers  of 
the  fact  are  authorized  to  presume  that  there  was  a  loan;  but  that 
presumption  is  one  that  is  rebuttable  by  proof  that  there  is  no  loan. 
It  is  not  at  all  a  presumption  of  law,  but  a  mere  deduction  of  a  fact 
from  other  facts  that  were  proved,  and  which  presumption  is  for 
the  jury  or  the  triers  of  the  fact. 

The  distinction,  I  think,  is  clear  between  a  presumption  of  law, 
which  is  not  rebuttable,  and  a  presumption  of  fact,  which  the  trier 
of  the  fact  is  authorized  to  draw  from  proved  state  of  facts.  Of 
course,  the  presumption  of  law  need  never  be  alleged  in  the  com- 
plaint, for  the  only  purpose  of  the  complaint  is  to  state  the  facts  upon 
which  by  operation  of  law  a  liability  is  created ;  but  a  mere  inference, 
which  a  trier  of  the  facts  may  draw  from  a  certain  state  of  facts,  is 
not  a  proper  subject  of  pleading  at  all.  It  is  the  ultimate  fact,  which 
is  to  be  proved,  or  which  must  be  alleged  as  the  fact  "constituting 
each  cause  of  action."  The  language  of  Code,  §  481,  is  that  a  com- 
plaint must  contain  "a  plain  and  concise  statement  of  the  facts  con- 
stituting each  cause  of  action  without  uimecessary  repetition,"  not 
the  facts  from  which  by  inference  or  deduction  the  facts  which  con- 
stitute a  cause  of  action  can  be  inferred.  That  fact  the  plaintiff  here- 
in has  not  seen  fit  to  allege  in  this  complaint. 

This  objection  is  one  of  substance,  and  goes  to  the  very  founda- 
tion of  pleading,  and,  with  all  the  irregularity  and  confusion  incident 
to  the  pleadings  under  the  Code,  I  think  we  should  hold  to  this  one 
requirement:  That  the  plaintiff  should  state  the  facts  which  consti- 
tute the  cause  of  action,  and  not  sustain  a  pleading  which  only  states 
the  evidential  facts  from  which  the  trier  of  the  facts  is  authorized 
to  infer  or  deduce  a  liability.  See  Emery  v.  Pease,  20  N.  Y.  62,  64; 
Van  De  Sande  v.  Hall,  13  How.  Prac.  458,  460;  Bliss  on  Code  PI. 
§  175. 

This  judgment,  therefore,  should  be  reversed,  and  the  demurrer 
sustained. 

HOTCHKISS,  J.,  concurs. 
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MBEHAN  ▼.   ADIHONDACK   ELECTRIC  POWBB   COEPORATION. 
Mif  (  (Supreme  Court,  Trial  Term,  Saratoga  County.    December,  1914.) 

;  ;  i  1.  Electbicitt  (|  19*) — Injxtkqib  Incident  to  Pboduction  and  Ubb — Neq- 

!  LIGENCE. 

An  electric  power  company  placed,  at  the  direction  of  Tillage  authori- 
ties, a  pole  In  a  street  seven  Inches  from  a  wall  separating  school  grounds 
'  '      from  the  street.    Attached  to  the  pole  was  a  gooseneck,  through  which  a 

live  wire  ran.    The  top  of  the  wall  was  18  inches  wide  and  6  feet  above 
I  _  the  ground  at  the  pole.    Boys  were  accustomed  to  use  the  wall  and  pole 

i  "  as  places  for  play,  and  the  company  had  knowledge  thereof.     The  wire 

■  where  it  entered  the  gooseileck  was  defective,  and  had  so  remained  for 
at  least  a  week  or  ten  days.  A  boy,  while  at  play,  came  in  contact  with 
the  wire  and  was  killed  by  electric  shock.    Held  that,  since  it  was  the 

I  duty  of  the  company  to  maintain  its  wires  in  a  safe  condition  where 

boys  might  come  in  contact  with  them,  the  question  of  Its  negligence  wets 
for  the  Jury. 

[Ed.  Note. — For  other  cases,  see  Electricity,  Cent  Dig.  |  11 ;  Dec.  Dig. 
f  19.*] 
2.  Death  (g  99*) — Action  fob  Dbath — Vbediot — ^Excessive  Verdict. 

A  boy  about  10  years  old  was  killed  by  electric  shock.    He  was  healthy 

■  and  energetic.  He  attended  school,  but  after  school  worked  and  received 
$2  a  week,  and  something  more  during  summer.    He  also  bad  a  Sunday 

f^  paper  route.    He  turned  over  his  money  to  his  mother.    Held,  that  a  ver- 

t*  *                    diet  for  $5,000  was  not  excessive. 

;2  '                        [Ed.  Note.— For  other  cases,  see  Death,  Cent  Dig.  i§  125-130;  Dec.  Dig. 

Q  ,                                   §  99.*] 

Sto  Action  by  Peter  Meehan  as  administrator  of  Vincent  Meehan,  de- 

ceased, against  the  Adirondack  Electric  Power  Corporation.     Mo- 
tion to  set  aside  verdict  for  plaintiff  denied. 

Leary  &  Fullerton,  of  Saratoga  Springs,  for  plaintiflf. 
Edgar  T.  Brackett,  of  Saratoga  Springs,  for  defendant 

WHITMYER,  J.  Vincent  Meehan,  a  bright,  active  boy,  10  years 
8  months  of  age  and  nearly  5  feet  tall,  was  killed  in  the  village  of 
Saratoga  Springs,  N.  Y.,  on  May  6,  1913,  at  about  7:30  p.  m.,  by 
a  current  of  electricity  from  or  through  a  gooseneck,  attached  to  an 
electric  light  pole,  belonging  to  defendant.  He  had  grasped  the  goose- 
neck, preparatory  to  sliding  down  the  pole.  This  stood  in  a  street 
or  public  alley  of  the  village  and  was  used  by  defendant  to  support 
its  wires  in  its  business  of  furnishing  electricity  for  light,  heat,  and 
power.  It  stood  7  inches  away  from  the  wall,  which  separates  the 
high  school  grounds,  in  said  village,  from  the  said  street  or  alley, 
and  was  placed  there  under  the  direction  of  the  street  and  water 
board  of  the  village.  It  was  8  inches  in  diameter  and  smooth.  The 
gooseneck  attached  to  it  was  on  the  side  of  it  away  from  the  wall. 
That  was  16  feet  above  the  level  of  the  alley,  10  feet  above  the  level 
of  the  school  grounds,  and  3  feet  9  inches  above  the  top  of  the  wall. 
A  wire  ran  through  it.  The  wire  carried  a  current  of  2,000  or  2,300 
volts,  and  fed  an  incandescent  lamp  at  the  end  of  the  gooseneck. 

Intestate  and  three  other  boys  had  been  playing  ball  on  the  school 
grounds  on  the  night  in  question.    At  the  end  or  during  the  course 

•For  other  cases  see  same  topic  &  S  ndubeb  In  Dec.  &  Am.  Digs.  1907  to  date.  &  Rep'r  Indexes 
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of  the  game  three  of  the  boys,  intestate's  older  brother,  14  years  old, 
intestate,  and  Joubert,  11  years  old,  climbed  up  on  the  wall,  for  the 
purpose  of  playing  "tag"  or  "follow  the  leader."  Rowland,  the  fourth 
boy,  did  not  go  up.  He  went  to  the  alley.  The  bo)rs  went  up  at  a 
point  150  feet  easterly  from  the  pole  in  question,  where  there  was  a 
gate.  At  this  point  the  top  of  the  wall  was  5  feet  3  inches  above 
the  ground.  At  the  pole  it  was  6  feet  above  the  ground.  The  post 
of  the  gate  was  22V^  inches  square,  and  attached  to  it  were  hinges, 
which  were  used  by  the  boys  in  climbing  up.  The  top  was  18  indies 
wide  and  had  a  tin  covering,  with  cone-shaped  nubs  over  the  anchor 
bolts,  which  had  been  flattened  from  use.  When  they  reached  the  top, 
they  ran  toward  the  pole  in  the  order  named.  Intestate's  brother 
reached  it  first.  He  put  his  arms  around  it  and  slid  to  the  ground. 
He  did  not  touch  the  gooseneck  and  did  not  receive  any  shock.  In- 
testate came  next.  According  to  Rowland,  who  was  in  the  alley,  he 
put  his  right  arm  around  the  pole  and  grasped  the  gooseneck  with  his 
left  hand.  In  this  position,  and  while  his  feet  were  still  on  the  wall, 
he  received  a  shock  and  fell  to  the  ground  dead.  Rowland  says  that 
the  lights  went  down  when  he  grasped  the  gooseneck.  Joubert  says 
that  he  saw  sparks  coming  out  of  his  hands.  Dr.  Towne  says  that 
there  was  a  scar  on  his  right  hand  near  the  palm.  He  also  says  that 
an  examination,  made  immediately  after  the  accident,  showed  that 
the  wires  were  bare.  Owen,  an  electrician,  examined  the  gooseneck 
a  day  or  two  later,  and  found  that  the  wire  was  uninsulated,  was 
"rather  bad,"  where  it  entered  the  gooseneck;  Hays,  seven  or  eight 
days  before  that,  had  observed  that  the  wire  "fluttered"  where  it  en- 
tered the  hood;  and  Hopkins,  about  ten  days  before,  had  seen  a 
flash  at  the  same  place. 

[1]  This  evidence  was  practically  undisputed.  In  addition,  it  ap- 
peared, from  plaintiff's  case,  that  boys  ranging  from  10  to  15  years 
of  age  had  been  and  were  accustomed  daily,  both  during  and  after 
school  hours,  to  use  the  wall  and  the  pole  in  question  in  their  games 
of  "tag"  and  "follow  the  leader,"  by  climbing  the  wall,  running  along 
it  toward  the  pole,  and  sliding  down  the  pole  in  the  same  way.  Rohan, 
defendant's  superintendent,  who  had  lived  in  the  neighborhood  for 
10  years,  testified  that  he  never  saw  this.  On  this  evidence  the  jury 
found  for  plaintiff  in  the  sum  of  $5,000,  and  also  found  specifically, 
among  other  things:  (1)  That  boys,  prior  and  down  to  the  time  of 
the  accident,  were  accustomed  to  use  the  wall  and  the  said  pole  as 
places  for  play;  (2)  that  defendant  was  reasonably  chargeable  with 
knowledge  of  such  custom;  and  (3)  that  defendant,  in  the  exercise 
of  reasonable  care,  should  have  anticipated  that  boys  might  use  the 
wall  and  the  pole  as  places  for  play.  The  evidence  was  ample  to 
sustain  these  findings,  but  defendant  claims,  even  so,  that  intestate 
was  either  a  trespasser  or  at  best  a  licensee,  and  that  its  only  duty 
to  him  was  to  abstain  from  inflicting  intentional  or  wanton  or  willful 
injury  upon  him,  and  that  there  is  no  evidence  of  that,  so  that  the 
complaint  should  be  dismissed.  In  Braun  v.  Buffalo  G.  E.  Co.,  200 
N.  Y.  484,  492,  94  N.  E.  206,  209  [35  L.  R.  A.  (N.  S.)  1089,  140 
Am.  St.  Rep.  645,  21  Ann.  Cas.  370]  the  court  said: 
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"The  ftindamental  and  general  principle  that  a  company  like  respondent,  if 
reasonably  chargeable  with  knowledge,  or  in  the  exercise  of  reasonable  pru- 
dence bound  to  anticipate,  that  people  may  lawfully  come  in  close  proximity 
to  its  wires  either  for  purposes  of  business  or  pleasure,  is  under  obligation  to 
exercise  care  to  keep  the  latter  in  a  safe  condition  ia  abundantly  establiabed." 

The  intestate  in  that  case  was  killed,  while  engaged  as  a  carpenter 
fn  the  erection  of  a  building  on  private  premises  in  the  city  of  Buf- 
falo, by  taking  hold  of  two  wires  strung  and  maintained  by  defend- 
ant across  said  premises  and  carrying  an  electric  current  of  high 
voltage.  It  was  decided  that  it  was  a  question  for  the  jury  whether 
the  company  ought  not,  in  the  exercise  of  reasonable  care  and  fore- 
sight, to  have  apprehended  that  the  lot,  over  which  the  wires  were 
strung,  might  be  so  used  as  to  bring  people  in  contact  with  them. 

In  Daltry  v.  Media  Electric  L.,  H.  &  P.  Co.,  208  Pa.  403,  57  Atl. 
833,  the  defendant  was  held  liable  for  injuries  from  a  defectively  in- 
sulated wire,  which  was  strung  across  a  private  lawn,  and  which  came 
in  contact  with  plaintiff,  a  boy  10  years  old,  who  had  passed  from 
the  street  onto  the  lawn  to  play.    The  court  said : 

"Haring- constructed  the  line  across  the  lawn  to  the  house  in  proximity  to 
the  carriageway,  it  knew  that  children  as  well  as  adults  might  frequent  the 
way,  and  hence  the  necessity  for  keeping  its  wires  in  a  proper  condition  and 
repair  to  avoid  danger.  It  must  be  presumed  that  tlie  company  also  knew 
what  the  evidence  disclosed  as  a  fact  that  children  used  the  lawn  of  the 
premises  near  the  gatew^ay  and  In  the  vicinity  of  the  wire,  as  well  as  the 
street  in  front  of  the  premises,  as  a  playground.  *  *  *  It  was  therefore 
the  duty  of  the  company  •  •  *  to  take  reasonable  precautions  to  prevent 
injury  to  pei-sons  who  might  be  at  this  point" 

In  Temple  v.  McComb  City  El.  Light  &  Power  Co.,  Supreme 
Court  of  Mississippi,  89  Miss.  1,  42  South.  874,  11  L.  R.  A.  (N.  S.) 
449,  119  Am.  St.  Rep.  698,  10  Ann.  Cas.  924,  a  demurrer  was  over- 
ruled to  a  complaint  in  which  it  was  in  substance  stated  that  the  plain- 
tiff, a  boy  10  years  old,  had  been  injured  by  coming  in  contact  with 
a  live  wire  strung  by  defendant  through  a  tree  with  branches  reach- 
ing nearly  to  the  ground  in  a  thickly  populated  neighborhood,  and 
in  which  plaintiff  and  other  children  played.  In  holding  that  the  bill 
stated  a  cause  of  action,  the  court  did  so,  not  on  the  ground  that  the 
defendant  actually  knew  of  the  habit  of  the  plaintiff  and  other  chil- 
dren, but  on  the  ground  that: 

"It  did  know  the  tree,  the  kind  of  tree,  and,  knowing  that,  knew  wliat  any 
person  of  practical  common  sense  would  know — that  It  was  just  the  kind  of 
a  tree  that  children  might  climb  Into  to  play  In  the  branches." 

In  Caruso  v.  Troy  Gas  Co.,  153  App.  Div.  431,  138  N.  Y.  Supp. 
279,  affirmed  209  N.  Y.  510,  102  N.  E.  1100,  an  action  to  recover  for 
the  death  of  a  boy,  about  18  years  of  age,  killed  by  electricity  from 
wires  entering  a  temporary  structure,  7  or  8  feet  in  height  and  about 
121/2  feet  in  length,  built  upon  the  sidewalk  of  a  street  in  the  city  of 
Troy,  while  attempting  to  climb  upon  same  to  see  a  parade,  it  was 
held  that  an  order  setting  aside  a  verdict  for  $1,500  for  plaintiff, 
should  be  reversed,  and  Uie  verdict  reinstated.  The  structure  was 
built  by  defendant  for  use  in  furnishing  an  electrical  display  during 
a  celebration  in  the  city.    Defendant  installed  two  converters,  carry- 
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ing  2,300  volts,  in  the  structure.  The  wires  Were  brought  into  the 
building  by  the  contractor  for  the  Chamber  of  Commerce  of  the  city, 
and  defendant  connected  them  with  the  converters  and  furnished  the 
electricity.  When  erected,  a  sign  marked  "Danger — 2300  volts"  was 
upon  the  building.  A  policeman,  who  arrived  at  the  scene  of  the 
accident  immediately  after  the  accident,  did  not  see  this  when  he  ar- 
rived. Plaintiff's  intestate  and  two  other  boys  were  out  in  the  eve- 
ning seeing  the  parade.  They  saw  this  building  from  the  other  side 
of  the  street,  ran  over  to  it,  and  attempted  to  climb  up  on  the  roof. 
Plaintiff's  intestate  found  a  tin  can,  stood  upon  it,  and,  in  trying  to 
climb  up,  grabbed  the  wires,  which  entered  the  building,  and  received 
the  shock  which  caused  his  death.    The  court  said: 

"The  Improper  wiring  alone  did  not  cause  the  death.  It  was  caused  by  a 
combination  of  circumstances.  The  defendant  built  a  low  structure  upon  the 
street  for  use  during  the  celebration;  its  height  was  such  that  boys  might 
naturally  desire  to  climb  upon  it  to  view  the  parade.  The  wires  entered  the 
buUdlng  in  an  improper  manner,  and  without  proper  protection,  and  with  en- 
tire disregard  to  the  safety  of  others.  The  defendant  brought  into  the  build- 
ing a  current  of  2,300  volts  of  electricity  to  its  converters,  which  were  re- 
duced to  110  volts.  Before  connecting  the  wires  with  its  conrerters,  and 
putting  in  use  the  buUdlng  which  it  had  erected,  and  supplying  its  current,  the 
defendant  owed  some  duty  to  the  public  to  see  that  the  situation  about  the 
building  and  the  converters  was  reasonably  safe,  and  by  a  violation  of  that 
duty  It  conducted  its  business  in  a  negligent  mauqer  and  thus  brought  about 
the  intestate's  death." 

In  the  case  at  bar  defendant  placed  the  pole  in  question  in  a  street 
or  public  alley,  7  inches  from  the  wall  which  separated  the  school 
grounds  from  said  Street  or  alley.  While  it  was  placed  where  it  was 
under  the  direction  of  the  street  and  water  board  of  the  village,  that 
fact  did  not  warrant  defendant  in  stringing  or  maintaining  its  wires 
thereon  in  such  a  manner  as  to  endanger  the  public.  Caruso  v.  Troy 
Gas  Co.,  supra.  The  top  of  the  wall  was  18  inches  wide.  It  had  ■ 
been  covered  with  cone-shaped  nubs,  but  these  had  become  flattened 
from  use  of  the  wall  by  boys.  The  top  was  6  feet  above  the  ground 
at  the  pole,  and  5  feet  3  inches  at  the  gate.  It  was  not  difficult  to 
climb,  especially  not  for  boys  about  5  feet  in  height,  as  intestate  was. 
Its  height  was  such  that  boys  might  naturally  desire  to  climb  upon  it 
and  to  run  along  it.  The  pole  in  question  was  8  inches  in  diameter 
and  smooth.  It  was  only  7  inches  from  the  wall.  It  was  such  a 
pole  and  in  such  a  position  that  boys  might  naturally  desire  to  slide 
down  it  in  their  play.  Whether  there  were  other  poles  between  this 
one  and  the  gate,  by  which  the  boys  frequently  climbed  upon  the 
wall,  does  not  appear.  The  gooseneck  was  on  the  side  of  the  pole 
away  from  the  wall  and  only  3  feet  9  inches  above  the  top  of  the 
wall.  It  could  be  reached  easily.  Running  along  the  wall  to  the  pole, 
nothing  would  be  more  natural  than  for  boys  to  take  hold  of  the  goose- 
neck and  slide  down  the  pole.  Defendant  was  reasonably  bound 
to  anticipate  this  in  locating  its  pole,-  and  therefore  to  keep  the  wires 
strung  thereon  in  a  safe  condition. 

Not  only  that,  but  there  is  evidence,  and  the  jury  have  found,  that 
boys  did  actually  use  the  wall  and  the  pole  in  their  games  of  "tag" 
and  "follow  the  leader,"  and  that  defendant  had  or  was  chargeable 
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with  knowledge  of  the  practice.  Under  these  circumstances,  defend- 
ant was  bound  to  do  more  than  merely  to  abstain  from  inflicting  in- 
tentional, or  wanton,  or  willful,  injury.  And  there  is  evidence,  also, 
that  the  wire  was  defective,  where  it  entered  the  gooseneck,  and  that 
it  had  been  so  for  at  least  a  week  or  ten  days,  so  that  defendant,  if 
it  did  not  have  actual  knowledge  of  the  condition,  was  chargeable 
with  knowledge  of  it.  The  case,  for  these  reasons,  was  one  for  the 
jury. 

Hickok  v.  Auburn  Light,  Heat  &  Power  Co.,  200  N.  Y,  464,  93 
N.  E.  1113,  and  Heskell  v.  Same,  209  N.  Y.  86,  102  N.  E.  540,  cited 
by  defendant,  are  distinguishable.  The  intestate  in  the  Hickok  Case 
was  a  deputy  sheriff  of  the  county  of  Cayuga.  He  ascended  a  pole, 
which  was  in  the  middle  of  the  courtyard  of  the  county,  to  replace  a 
bulb.  The  pole  belonged  to  the  defendant.  The  sheriff  received  a 
shock  from  a  defective  wire,  which  was  strung  on  the  pole,  and  was 
killed.  He  was  not  called  upon  or  authorized  to  climb  into  the  place 
of  danger,  and  it  was  held  that  he  was  a  volunteer,  if  not  a  trespasser, 
to  whom  the  defendant  owed  no  duty.    In  that  case  the  court  said: 

"A  very  dUFerent  situation  would  have  been  presented  If,  by  defendant's 
negligence  in  placing  these  wires,  or  by  a  lack  of  care  in  maintaining  them, 
tbe  pole  had  become  pervaded  with  electricity  so  near  the  ground  as  to  in- 
jure the  decedent  while  engaged  In  the  lawful  use  of  the  courtyard." 

The  intestate  in  the  Heskell  Case  was  an  employe  of  the  Auburn 
Telephone  Company,  two  of  whose  wires  were  fixed  to  the  top  of 
one  of  defendant's  poles,  located  in  a  street.  They  were  fixed  with- 
out any  express  arrangement  or  agreement  between  the  companies 
or  specific  consent  on  the  part  of  defendant,  although  defendant  knew 
about  it  for  a  long  time  prior  to  the  accident  and  passively  acquiesced 
in  this  location.  Intestate  was  sent  up  on  the  pole  at  the  time  of  the 
accident  to  remedy  a  reported  defective  condition  of  the  telephone 
wires,  and  while  doing  so  came  in  contact  with  a  defective  wire  be- 
longing to  the  defendant,  and  was  killed.  It  was  held  that  he  was 
only  a  licensee,  and  that  defendant  owed  him  only  the  duty  of  ab- 
staining from  inflicting  upon  him  intentional,  or  wanton,  or  willful 
injury,  and  that  there  was  no  evidence  of  this.  Those  cases  might 
have  been  applicable  here,  if  intestate  had  been  obliged  to  climb  and 
had  climbed  up  the  pole  from  the  street.  As  the  case  is,  the  pole  was 
near  to,  and  could  be  and  was  easily  reached  from,  the  wall.  The 
pole  and  the  wall  were  used  as  places  for  play.  Under  these  circum- 
stances, it  was  the  duty  of  defendant  to  maintain  its  wires  in  a  safe 
condition  where  boys  might  come  in  contact  with  them  from  the  wall, 
just  as  much  as  it  was  where  they  might  come  in  contact  with  them 
from  the  street. 

[2]  The  jury  have  found  a  verdict  for  $5,000.  Intestate  was  10 
years  8  months  old  at  the  time  of  his  death.  He  was  bright,  healthy, 
strong,  and  energetic.  He  attended  school.  After  school,  he  worked. 
He  went  on  errands,  and  at  times  acted  as  a  watchman.  He  re- 
ceived $2  a  week  for  this,  and  something  more  during  the  summer. 
He  also  had  a  Sunday  paper  route.  He  turned  his  money  over  to  his 
mother.    Under  these  circumstances,  it  cannot  be  said  that  the  ver- 
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dirt  IS  excessive.    At  any  rate,  it  is  not  so  excessive  that  this  court 
is  warranted  in  substituting  its  judgment  for  that  of  the  jury. 
The  motion  is  therefore  denied. 


PTJLLBN  et  aL  V.  SEABOARD  TRADING  CO.     (No.  6401.) 
(Supreme  Court,  Appellate  Dirision,  First  Departmait    December  18,  1914.) 

1.  PuiADiNS  (§  120*) — ^Denials — StrFFiciENCY. ' 

Under  Code  CIt.  Ptoc.  §  COO,  providing  ttiat  an  answer  shall  contain  a 
general  or  specific  denial  of  each  material  allegation  of  the  complaint,  and 
section  522,  providing  that  material  allegations  of  the  complaint,  not  con- 
troverted by  the  answer,  are  to  he  taken  as  true,  an  answer,  in  an  action 
on  a  judgment  of  a  foreign  country,  which  does  not  contain  a  categorical 
denial  of  the  allegatl<«s  of  the  complaint  in  respect  to  service  of  process, 
is  insufiJclent,  though  it  contains  allegations  inconsistent  with  the  aUega- 
tioiis  of  the  complaint  as  to  proper  service. 

[Ed.  Note.— For  other  cases,  see  Pleading,  Cent  Dig.  §S  244,  263,  254, 
267,  258;  Dee.  Dig.  $  120.*] 

2.  Pleading  (8  S4») — Libebal  Constbuction — Deniai.s — "Allegation." 

Code  Clv.  Proc.  S  51ft,  providing  that  "allegations  of  a  pleading  must  be 
liberally  construed,"  has  reference  to  "allegations,"  and  not  to  "denials" ; 
and  hence  the  rule  of  liberal  construction  is  not  applicable  to  the  denials 
in  an  answer. 

[Ed.  Note.— For  other  cases,  see  Pleading,  Cent.  Dig.  {§  5%,  66-74; 
Dec.  Dig.  5  34.» 

For  other  definitions,  see  Words  and  Phrases,  First  and  Second  Series, 
Allegation.] 

8.  Plkading  (S  120*) — ^Dbnials  in  Anbwbb — Cektaintt. 

The  denials  in  an  answer  must  be  certain  as  to  the  matters  Intended  to 
be  pat  in  issue,  so  as  to  enable  the  plaintiff  to  comply  with  rule  19  of  the 
General  Rules  of  Practice,  providing  that  he  shall  indicate  on  the  copy 
of  the  pleadings  what  allegations  are  admitted  and  what  are  controverted. 

[Ed.  Note. — For  other  cases,  see  Pleading,  Cent.  Dig.  $$  244,  25^,  254, 
257,  268;   Dec.  Dig.  §  120.»] 

■4.   PLEAniNQ   (f  867*) — IWDEPINITENESS   IN  DENIALS — REMEDT. 

Where  Otere  is  a  denial  in  form,  but  it  is  indefinite  as  to  the  part  of 
the  pleading  to  which  it  relates,  plaintiff's  remedy  is  a  motion  to  make 
the  denial  more, definite,  and  not  a  motion  to  strike. 

[Ed.  Note.— For  other  cases,  see  Pleading,  Cent  Dig.  H  64,  1173-1193; 
Dec.  Dig.  §  367.*] 

6.  Pleading  (§  362*) — Answeb — Stbikino  Out  Matteb. 

If  denials  or  allegations  contained  in  one  separate  defense  are  essential 
to  facts  pleaded  In  another  separate  defense,  they  should  not  be  stricken 
out  of  the  latter  defense;  but  U  such  incorporated  matter  is  not  ma- 
terial or  relevant  it  should  not  be  left  in  to  shield  the  new  matter  al- 
leged as  a  defense  against  a  demurrer. 

[Ed.  Note.— For  other  cases,  see  Pleading,  Cent.  Dig.  $§  1147-1155 ;  Dec. 
Dig.  §  362.*] 

Appeal  from  Special  Term,  New  York  County. 

Action  by  Hugh  Charles  George  PuUen  and  others  against  the  Sea- 
board Trading  Company.  From  an  order  denying  their  motion  to 
strike  out  certain  paragraphs  of  the  answer  as  irrelevant  and  redun- 
dant, plaintiffs  appeal.    Modified  and  affirmed. 

*For  other  casea  see  same  topic  &  i  nvmbeb  In  Dec.  a  Am.  Digs.  1907  to  dste,  &  Rep'r  Indexes 
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Argued  before  INGRAHAM,  P.  J.,  and  McLAUGHLIN,  LAUGH- 
LIN,  CLARKE,  and  SCOTT,  JJ. 

Edward  S.  Paine,  for  appellants. 

Joseph  J.  Corn,  of  New  York  City  (J.  Lester  Lewine,  of  Fleisch- 
manns,  on  the  brief),  for  respondent. 

LAUGHLIN,  J.  This  is  an  action  on  a  judgment  alleged  to  have 
been  duly  recovered  by  plaintiffs  against  defendant  in  a  court  of  gen- 
eral jurisdiction  in  Brazil,  in  an  action  commenced  by  process  of  sum- 
mons duly  issued  and  served  upon  the  defendant  by  presenting  and 
delivering  the  summons  to  its  secretary  in  Brazil. 

The  answer  denies  the  material  allegations  of  the  complaint,  and  par- 
ticularly the  allegations  with  respect  to  service  of  process  and  the  due 
commencement  of  the  action  in  Brazil.  It  then  pleads,  in  separate  de- 
fenses designated  "First"  and  "  Second,"  facts  tending  to  show  that 
there  was  and  could  be  no  service  of  process  upon  defendant,  or  upon 
any  one  representing  it,  in  Brazil,  and  that  it  did  not  appear ;  but  nei- 
ther of  these  defenses  contains  a  denial  of  the  allegations  of  the  com- 
plaint with  respect  to  service.  However,  counsel  for  plaintiffs  con- 
cedes that  these  two  defenses,  if  proved,  are  good. 

The  defendant  next  pleads  in  eight  separate  defenses,  designated 
"Third"  to  "Tenth,"  inclusive,  certain  other  facts  tending  to  show  want 
of  jurisdiction  in  the  foreign  court  to  bind  the  defendant  by  the  judg- 
ment, that  plaintiffs  did  not  have  a  cause  of  action  against  defendant, 
that  it  had  a  valid  counterclaim  of  a  nature  which  the  courts  of  Brazil 
do  not  recognize,  and  that  the  judgment  is  one  which  should  not  be 
recognized  or  enforced  by  our  courts,  and  finally  pleads  the  counter- 
claim here.  In  the  first  paragraph  of  each  of  these  separate  defenses, 
the  defendant  pleads,  by  reference,  all  the  facts  alleged  in  the  preceding 
defenses,  including  the  first  and  second. 

Denial  of  service  of  process  in  Brazil  is  doubtless  essential  to  the 
sufficiency  of  the  counterclaim,  which  as  pleaded  was  inconsistent  with 
the  right  of  plaintiffs  to  recover,  and  such  denial  may  be  essential  to 
the  sufficiency  of  one  or  more  of  the  other  defenses ;  but,  as  has  been 
seen,  there  is  no  denial  imported  into  any  of  these  'separate  defenses, 
by  realleging  allegations  in  the  preceding  defenses. 

[1  ]  There  is  no  categorical  denial  in  any  of  the  defenses  of  the  serv- 
ice alleged  in  the  complaint,  and  consequently  the  question  often  pre- 
sented as  to  whether  a  denial  in  a  separate  defense  should  be  stricken 
out  as  irrelevant  is  not  presented  for  decision. 

Doubtless,  by  the  affirmative  allegations  in  the  first  and  second  sep- 
arate defenses  to  the  effect  that  there  was  no  service  of  process  in 
Brazil,  the  pleader  intended  to  deny  the  allegations  of  service  contain- 
ed in  the  complaint ;  but  the  plain  mandate  of  the  Legislature  is  that 
there  must  be  a  general  or  specific  denial  of  each  material  allegation 
of  the  complaint  which  the  defendant  intends  to  controvert,  and  that 
all  material  allegations  not  so  controverted  are  deemed  admitted.  Code 
of  Civil  Procedure,  §§  500,  522.  It  is  a  well-settled  rule  in  this  juris- 
diction that  material  allegations  of  a  complaint  are  not  put  in  issue  by 
inconsistent  allegations  in  the  answer,  even  though  the  intention  to  de- 
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ny  them  is  plainly  inferable  or  to  be  implied  from  the  inconsistent  al- 
legations. Smith  V.  Coe,  170  N.  Y.  162,  167,  63  N.  E.  57;  Fleisch- 
mann  v.  Stem,  90  N.  Y.  110;  Altraan  v.  Cochrane,  131  App.  Div.  233, 
115  N.  Y.  Supp.  870;  Rodgers  v.  Clement,  162  N.  Y.  422,  428,  56  N. 
E.  901,  76  Am.  St.  Rep.  342;  Myers  v.  Stein,  154  App.  Div.  631-635, 
139  N.  Y.  Supp.  762 ;  Zwerling  v.  Annenberg,  38  Misc.  Rep.  169,  77  N. 
Y.  Supp.  275. 

[2, 3].  The  rule  of  liberal  construction  with  respect  to  pleadings  pre- 
scribed by  section  519  of  the  Code  of  Civil  Procedure  does  not  aid  the 
defendant,  for  it  is  confined  to  the  allegations  of  a  pleading,  arid  there 
is  plainly  a  distinction  between  allegations  and  denials.  Moreover, 
there  is  no  occasion  for  a  liberal  construction  with  respect  to  denials ; 
and  it  is  important  that  the  denials  should  be  so  plain  as  to  leave  no  un- 
certainty with  respect  to  what  is  intended  to  be  put  in  issue,  and  this  is 
essential  to  enable  the  attorney  for  the  plaintiff  to  comply  with  rule  19 
of  the  General  Rules  of  Practice,  which  requires  that  he  shall  indicate 
on  the  copy  of  the  pleadings  he  is  required  to  furnish  for  the  use  of 
the  trial  court  what  allegations  are  admitted  and  what  are  controverted. 

[4]  Of  course,  where  there  is  a  denial  in  form,  but  indefiniteness 
with  respect  to  the  part  of  the  pleading  to  which  it  relates,  the  remedy 
is  by  motion  to  have  the  denial  made  more  definite  (Thompson  v.  Witt- 
kop,  184  N.  Y.  117,  76  N.  E.  1081 ;  Kirschbaum  v.  Eschmann,  205  N. 
Y.  135,  98  N.  E.  328) ;  but  that  is  not  this  case,  for  here  there  was  no 
attempt  to  plead  either  a  general  or  specific  denial  with  respect  to  any 
of  the  allegations  of  the  complaint.  The  defendant  cannot,  by  merely 
realleging  these  allegations  which  are  inconsistent  with  the  allegations 
of  the  complaint,  claim  that  the  allegations  with  respect  to  service  are 
denied. 

[5]  This  court  has  often  had  occasion  to  state  and  apply  the  rules 
applicable  to  the  incorporation  in  a  separate  defense  of  denials  and  of 
facts  elsewhere  pleaded  as  a  defense.  See  Einstein  v.  Einstein,  158  App. 
Div.  498, 143  N.  Y.  Supp.  706;  Mendelson  v."  Margulies,  157  App.  Div. 
666,  142  N.  Y.  Supp.  825;  Wiener  v.  Boehm,  126  App.  Div.  703,  111 
N.  Y.  Supp.  126;  Strauss  v.  St.  Louis  County  Bank,  126  App.  Div. 
647,  111  N.  Y.  Supp.  130;  O'Rourke  Eng.  Cons.  Co.  v.  Goodwin  Gas 
Co.,  144  App.  Div.  583,  129  N.  Y.  Supp.  764.  The  rule  is  now  well 
settled  by  those  and  kindred  authorities  that,  if  such  denials  or  allega- 
tions are  essential  to  render  the  other  facts  pleaded  available  as  a  sep- 
arate defense,  they  should  not  be  stricken  out ;  but,  if  they  are  not  ma- 
terial or  relevant  to  the  defense,  they  should  not  be  left  in  to  shield  the 
new  matter  alleged  as  a  defense  against  a  demurrer. 

In  the  case  at  bar,  in  some  instances,  the  facts  thus  incorporated  in  a 
separate  defense  from  preceding  defenses  are  plainly  redundant,  in  that 
they  present  substantially  the  same  issues,  or  are  wholly  irrelevant  to 
the  defense  into  which  they  are  thus  imported ;  and  the  plaintiffs  are 
aggrieved,  for  they  are  thereby  prevented  from  testing  by  demurrer 
the  sufficiency  of  the  new  matter  pleaded  as  a  defense. 

The  motion  was  to  strike  out  the  first  paragraph  of  each  of  the  de- 
fenses, excepting  the  first  and  second.    In  reviewing  the  order,  we  ex- 
press no  opinion  with  respect  to  the  sufficiency  of  any  of  the  separate 
defenses,  for  that  question  is  not  presented  for  decision. 
150N.Y.S.— 46 
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The  first  defense  merely  alleges  that  there  was  no  service  of  sum- 
mons or  other  process  upon  the  defendant,  or  its  secretary  or  other  offi- 
cer or  agent,  or  upon  a  director,  and  that  it  did  not  accept  service  or 
appear,  or  submit  to  the  jurisdiction  of  the  court 

The  second  defense  repeats,  by  reference,  the  allegations  of  the 
first  defense,  and  further  alleges  in  substance  that  the  defendant  is  a 
New  York  Corporation,  having  its  principal  office  and  place  of  busi- 
ness in  this  state,  and  that  it  never  conducted  or  engaged  in  business 
in  Brazil,  or  had  or  maintained  a  domicile,  office,  place  of  business, 
agency,  officer,  or  representative  upon  whom  service  of  process  could 
be  made  in  that  country,  or  had  or  maintained  a  bank  account  or 
property  there,  and  that  the  judgment  was  rendered  without  service 
of  any  process,  and  is  null,  void,  and  unenforceable,  and  that  to  en- 
force the  same  will  deprive  the  defendant  of  its  property  without  due 
process  of  law.  These  defenses  plead  facts  inconsistent  with  the 
allegations  of  the  complaint  with  respect  to  service  of  process;  but 
under  our  practice  they  do  not  constitute  a  denial  of  these  allegations, 
which,  therefore,  for  the  purpose  of  these  defenses,  stand  admitted. 

The  third  defense  alleges  that  the  law  of  Brazil  requires  service 
of  process  on  (he  defendant  personally,  and  that  the  original  process 
or  the  demand  of  the  plaintiff  therein  be  read  to  the  defendant,  and 
that  a  certificate  of  service  showing  compliance  therewith  be  made  part 
of  the  record,  and  that  in  default  thereof,  or  of  appearance  by  the 
defendant,  the  court  was  without  jurisdiction,  and  that  service  was 
not  so  made  and  certified,  and  therefore  the  judgment  was  void.  The 
allegation  in  the  first  defense  that  the  defendant  did  not  appear  may 
be  essential  to  the  third  defense,  and  should  not  be  stricken  out;  but 
the  second  defense  is  wholly  irrelevant  thereto,  and  the  allegation 
incorporating  it  therein  should  have  been  stricken  out. 

The  fourth  defense  alleges  another  requirement  of  the  law  of 
Brazil  with  respect  to  service,  and  that  it  was  not  complied  with,  and 
that  owing^  to  such  failure  the  judgment  was  void.  It  may  also  be 
essential  to  this  defense  that  the  defendant  should  show  that  it  did 
not  appear  in  the  action ;  but  the  second  and  third  defenses  are  wholly 
irrelevant  thereto,  and  the  allegation  incorporating  them  therein  should 
have  been  stricken  out. 

The  fifth  defense  pleads  an  additional  requirement  of  the  law  of 
Brazil  with  respect  to  service  in  an  action  such  as  that  upon  which 
the  judgment  was  recovered  and  that.'  it  was  not  complied  with,  and 
that  the  judgment  was  obtained  by  default  and  could  not  have  been 
sued  over  in  any  state  or  district  of  Brazil,  other  than  the  one  in 
which  it  was  recovered.  For  the  reasons  already  assigned,  only  the 
first  defense  was  properly  incorporated  in  this  defense. 

In  the  sixth  defense,  facts  are  pleaded,  both  as  a  defense  and 
counterclaim,  tending  to  show  that  the  judgment  was  recovered  on  a 
contract  which  the  defendant  was  induced  to  make  by  false  and  fraud- 
ulent representations,  to  its  damage  in  the  sum  of  $500.  It  is  essen- 
tial to  the  counterclaim  that  the  defendant  should  show  that  it  was 
not  served  and  did  not  appear  in  the  action ;  and  therefore  all  of  the 
preceding  separate  defenses  relating  to  service  and  nonappearance 
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are  properly  incorporated  therein,  notwithstanding  the  fact  that  they 
may  be  of  no  avail,  owing  to  defendant's  failure  to  incorporate  there- 
in -a  denial  of  the  service  as  alleged  in  the  complaint. 

The  seventh  defense  pleads  that  a  foreign  corporation  was  not  au- 
thorized to  do  business  in  Brazil  without  obtaining  authority  therefor 
as  prescribed  by  the  law  of  Brazil,  and  that  in  such  an  action  in 
Brazil  against  a  foreign  corporation  not  so  authorized  to  do  business 
the  foreign  corporation  could  not  interpose  or  assert  a  counterclaim, 
and  that  defendant  was  precluded  under  the  law  of  Brazil  from  as- 
serting its  counterclaim,  notwithstanding  the  fact  that  it  never  had 
done  business  there.  It  is-  manifest  that  none  of  the  facts  alleged  in 
the  preceding  defenses,  other  than  the  sixth,  containing  the  counter- 
claim, are  relevant  to  the  defense  here  attempted  to  be  pleaded. 

The  eighth  defense  pleads,  so  far  as  material  here,  in  effect,  that 
the  courts  of  Brazil  decline  to  recognize  or  enforce  judgments  re- 
covered in  the  courts  of  the  United  States  and  in  this  state,  tuiless 
the  proceedings  and  recovery  are  in  accordance  with  the  law  and  pub- 
lic policy  of  Brazil,  and  that  the  judgment  was  recovered  on  a  New 
York  contract,  to  which  the  law  of  Brazil,  and  not  the  law  of  New 
York,  was  applied,  both  with  respect  to  the  construction  and  to  the 
rule  of  damages.  None  of  the  preceding  defenses  are  relevant  to 
the  defense  here  attenipted  to  be  pleaded,  which  is,  in  substance,  that 
the  judgment  should  not  be  recognized  or  enforcaji  in  the  courts  of 
this  state,  for  the  reason  that  the  courts  of  Brazil  would  not  recog- 
nize or  enforce  such  a  judgment  if  recovered  here. 

The  ninth  defense  is  quite  like  the  eighth,  and  merely  alleges  the 
same  defense  more  concisely  in  general  terms.  It  would  have  been 
better  pleading  to  have  embodied  it  in  the  eighth;  but  it  cannot  be 
said  that  the  eighth  is  not  relevant  to  it,  or  is  wholly  redundant.  The 
seven  other  preceding  defenses,  however,  are  not  relevant,  and  should 
not  have  been  incorporated  therein. 

The  tenth  defense  is  that  the  judgment  was  obtained  by  fraud,  in 
that  material  facts  bearing  on  the  right  of  the  plaintiffs  to  recover 
were  fraudulently  suppressed  and  concealed  from  the  court,  and 
that,  if  the  facts  so  suppressed  and  concealed  had  been  brought  to 
the  attention  of  the  court,  the  court  would  not  have  had,  or  would  not 
have  attempted  to  exercise,  jurisdiction.  The  sufficiency  of  the  de- 
fense here  attempted  to  be  pleaded  does  not  depend  upon  any  of  the 
facts  alleged  in  the  other  defenses. 

The  order  appealed  from  should  be  modified,  as  herein  indicated, 
and,  as  so  modified,  affirmed,  without  costs. 

INGRAHAM,  P.  J.,  and  McLAUGHLIN  and  SCOTT,  JJ.,  con- 
cur.   CLARKE,  J.,  talcing  no  part 
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(87  Misc.  Bep.  357) 

In  re  INCORPORATION  OP  VILLAGE  OF  ORISKANT. 

(Oneida  County  Cktnrt.    November,  1814.) 

Mdnicipal  Cobfobations  (§  12*) — Ikcobpobation  of  Villagc — PEOcEnrBK — 
"Reai,  Pkopebtt." 

The  words  "real  property,"  as  used  in  Village  Law  (ConsoL  Laws,  c: 
64)  §  3,  relating  to  the  incorporation  of  villages  and  providing  that  the 
"consent  shall  be  signed  by  owners  of  real  property  situa'ted  within  such 
territory  constituting  one-third  in  value  thereof  as  assessed  upon  the  last 
preceding  town  assessment  roll,"  do  not  include  "special  franchlaes" 
within  the  territory  of  the  proposed  village. 

[iiid.  Note. — For  other  cases,  see  Municipal  Cktrporatlons,  Cent.  Dig.  |{ 
22-32 ;   Dec.  Dig.  §  12.» 

For  other  definitions,  see  Words  and  Phrases,  First  and  Second  Series, 
Real  Property.] 

In  the  matter  of  the  proposed  incorporation  of  the  Village  of  Oria- 
kany.  A  taxpayer  appeals  from  the  decision  of  the  town  of  Whiter- 
town  in  favor  of  such  proposed  incorporation.    Decision  sustained. 

Kernan  &  Keman,  of  Utica,  for  appellant. 
A.  S.  Malsan,  of  Utica,  for  respondent. 

HAZARD,  J.  The  error  assigned  on  this  appeal  is  that  the  prop- 
osition for  incorporation  did  not  comply  with  section  3  of  the  Village 
Law,  or  that  portion  thereof  which  provides  as  follows : 

"The  said  consent  shall  be  signed  by  owners  of  real  property  situated  within 
such  territory  constituting  one-third  In  value  thereof,  as  assessed  upon  the 
last  preceding  town  assessment  roll." 

It  seems  that  within  the  territory  of  the  proposed  village  there  are 
a  large  number  of  "special  franchises,"  and  that  the  assessed  valua- 
tion thereof  was  not  included  in  the  computation  made  by  the  super- 
visor. There  is  no  dispute  but  that  an  amount  in  excess  of  one-third 
of  the  appraised  valuation  of  the  real  estate,  using  the  term  in  its  or- 
dinary sense,  was  obtained;  neither  is  there  any  dispute  but  that,  if 
the  assessed  valuation  of  the  special  franchises  in  that  district  was 
included,  the  consent  was  not  signed  by  one-third  of  the  total.  The 
question  is  thus  presented  as  to  whether  the  supervisor  erred  in  ex- 
cluding special  franchises.  He  has  decided  in  favor  of  the  proposi- 
tion, which  we  assume  involves  a  decision  that  the  owners  of  one- 
third  of  the  assessed  valuation  of  the  real  estate  signed  the  consent 
in  this  case;  but  obviously  he  excluded  the  assessed  valuations  upon 
the  special  franchises,  and  it  is  claimed  that  in  so  doing  he  commit- 
ted an  error,  and  that  a  jurisdictional  fact  is  lacking  in  this  proceeding. 

As  an  ordinary  proposition  the  question  seems  a  simple  one,  as 
the  statute  above  quoted  reads  "real  property,"  and,  in  the  ordinary 
acceptation  of  that  term,  real  property  would  not  include  what  is 
known  as  "special  franchises";  but  it  is  claimed  that  the  language 
of  the  statute,  "as  assessed  upon  the  last  preceding  town  assessment 
roll,"  necessarily  refers  us  to  the  Tax  Law  (Consol.  Laws,  c.  60) 
for  a  definition  of  what  is  meant  by  "real  property."     Having  re- 

■For  other  cases  see  same  topic  A  (  ndubeb  in  Dec.  &  Am.  Digs.  1907  to  date,  A  Rep'r  Induas 
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course  to  that  law,  we  find  that  section  2,  par.  3,  defines  land,  real 
estate,  and  real  property  as  used  in  that  chapter  to  mean,  not  only  the 
land  itself,  but  what  may  be  epitomized  into  "special  franchises,"  so 
that,  apparently,  as  used  in  the  Tax  Law,  the  words  "real  property" 
mean  both  land  and  its  appurtenances,  and  also  "special  franchises." 

It  will  be  observed  that  the  statute  which  we  are  considering  (Vil- 
lage Law,  §  3)  does  not  say  real  estate,  as  defined  in  the  Tax  Law, 
but  real  estate  as  assessed  upon  the  last  preceding  town  assessment 
roll.  Having  recourse  to  the  assessment  roll  for  the  town  of  Whites- 
town  for  the  year  in  question,  we  find  that  as  a  matter  of  fact  there 
are  three  "parts";  that  is,  that  the  property  of  that  town  is  divided 
into  three  groups,  classes,  or  parts,  viz. :  Firstly,  real  property,  using 
the  term  in  its  ordinarily  accepted  Sense;  secondly,  personal  prop- 
erty; and,  thirdly,  "special  franchises."  As  above  stated,  the  super- 
visor has  decided  that  one-third  of  the  assessed  valuation  of  "part 
1"  was  all  that  was  required.  Was  that  decision  an  error,  and  must 
he  also  have  included  "part  3"?  The  question  is  not  without  some 
difficulty,  and  I  am  unable  to  find  any  decision  bearing  upon  the  sub- 
ject, and  my  attention  is  not  called  to  any. 

It  is  argued  with  some  force  that  as  a  matter  of  justice  there  is  no 
reason  why  the  Legislature  should  have  excluded  what  in  this  in- 
stance amounts  to  many  thousands  of  dollars  of  valuation  from  par- 
ticipation in  this  question.  We,  however,  must  start  out  with  the 
patent  fact  that  the  Legislature  did  not  intend  to  give  a  voice  in  this 
matter  to  owners  of  all  kinds  of  property,  as  obviously  and  beyond  dis- 
pute it  excludes  the  owners  of  assessed  personal  property,  which,  of 
course,  would  be  taxable  for  the  village  expenses  if  the  territory  be- 
comes a  village.  The  question  of  whether  it  was  the  legislative  in- 
tent to  exclude  also  the  owners  of  special  franchises  from  a  par- 
ticipation in  the  preliminary  steps  of  incorporation  still  remains.  The 
([uestion  is  one  of  legislative  intent.  The  proposition  is  certainly  de- 
batable, and  has  been  debated  with  earnestness  and  ability  on  both 
sides. 

It  is  a  cardinal  legal  principle  that  in  the  interpretation  of  statutes 
words  in  common  use  are  to  be  constigued  in  their  natural,  plain  and 
ordinary  signification.  36  Cyc.  1114;  Citv  of  New  York  v.  Manhat- 
tan R.  Co.,  192  N.  Y.  90,  84  N.  E.  745;  Benton  v.  Wickwire,  54 
N.  Y.  226-228;  Matter  of  Fox,  52  N.  Y.  530-535,  11  Am.  Rep. 
751;  People  ex  rel.  McNeile  v.  Glynn,  128  App.  Div.  257-260,  112 
N.  Y.  Supp.  695.  While  the  question  is  not  without  its  difliculties, 
it  seems 'to  me  that  the  undoubted  meaning  of  the  Legislature,  when 
it  used  the  language  "owners  of  real  property,"  was  to  employ  that 
term  in  its  ordinary  and  usual  signification.  There  can  be  no  dispute 
about  the  proposition  that  ordinarily,  when  the  phrase  "real  property" 
is  used,  what  is  meant  is  land,  and  not  merely  a  right  to  use  public 
streets  and  places  for  the  purposes  of  public  utility  corporations. 

A  somewhat  cogent  illustration  of  this,  which  I  cannot  refrain  from 
alluding  to,  is  to  be  found  in  the  opinion  written  by  Commissioner 
Maltbie  in  Matter  of  Mid-Crosstown  R.  Co.,  Inc.,  2  Dept.  Rep.  29, 
where,  speaking  of  the  Mid-Crosstown  Company,  the  commissioner 
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says:  "The  company  has  no  car  barn,  power  house,  or  real  estate 
of  any  sort."  The  fact  is  that  the  company  referred  to  by  the  com- 
missioner has,  as  appears  by  the  report,  "special  franchises"  of  the 
value  of  $150,000  or  thereabouts ;  but  the  commissioner  says  "it  has 
no  real  estate." 

There  is  also  the  other  fact,  pointed  out  above,  that  the  statute  in 
question  does  not  say  that  the  consent  shall  be  signed  by  the  owners 
of  one-third  of  the  real  property  in  such  territory  as  defined  by  the 
Tax  Law ;  but  what  it  does  say  is  that  it  shall  be  signed  by  the  own- 
ers of  one-third  of  the  real  estate,  "as  assessed."  In  view,  also,  of 
the  further  fact  that  the  Legislature  obviously  intended  to  exclude 
personal  property  from  consideration,  I  do  not  find  any  serious  dif- 
ficulty in  reaching  the  conclusion  that  it  was  also  intended  to  ex- 
clude the  owners  of  what  certainly  would  be  regarded  as  personal 
property,  but  for  an  unusual  definition  contained  in  the  Tax  Law. 

After  mature  deliberation  it  is  my  opinion  that  what  the  Legisla- 
ture intended  was  to  provide  for  the  consent  of  one-third  of  the  free- 
holders within  the  district,  as  a  preliminary  to  submitting  the  prop- 
osition to  a  vote.  It  therefore  follows,  in  my  opinion,  that  the  deci- 
sion of  the  supervisor  was  correct,  and  that  it  should  be  sustained. 

Decision  sustained. 


(87  Misc.  Rep.  343) 

BUFFALO  SAVINGS  BANK  v.  ROMAN  CATHOLIC  CHURCH  OF  THE 
HOLY  MOTHER  OF  THE  ROSARY,  OF  BUFFALO,  et  al. 

(Erie  County  Court    November,  1914.) 

MoBTOAOKB  (S  199*) — Paymkitt  of  Irtebest — Use  and  Occupation. 

In  the  absence  of  an  accounting,  the  use  and  occupation  of  premises 
by  the  mortgagee  cannot  be  regarried,  on  a  motion  to  modify  a  judgment 
in  foreclosure,  as  payment  of  the  interest  on  the  mortgage. 

[Ed.  Note.— For  other  cases,  see  Mortgages,  Cent  Dig.  §S  613-626 ;  Dec 
Dig.  S  199.«] 

Action  by  the  Buffalo  Savings  Bank  against  the  Roman  Catholic 
Church  of  the  Holy  Mother  of  the  Rosary,  of  Buffalo,  N.  Y.,  and  oth- 
ers. On  motion  to  modify  judgment  for  plaintiff,  by  striking  out  pro- 
vision for  payment  of  interest  thereon.    Motion  denied. 

See,  also,  158  App.  Div.  954,  143  N.  Y.  Supp.  1108. 

De  Witt  Clinton,  of  Buffalo,  for  plaintiff. 

Henry  Adsit  Bull,  of  Buffalo,  for  defendant  Roman  Catholic  Church 
of  the  Holy  Mother  of  the  Rosary,  of  Buffalo. 

Daniel  J.  Kenefick  and  Charles  L.  O'Connor,  both  of  Buffalo,  for 
Diocese  of  Buffalo. 

LAING,  J.  This  is  an  application  to  modify  the  judgment  herein 
by  striking  out  the  provision  for  the  payment  of  interest  on  the  judg- 
ment.   The  defendant  church  claims,  first,  that  the  plaintiff,  the  mort- 

•Por  otber  cases  see  same  toolc  &  i  number  in  Dec.  A  Am.  Dig*.  1M>7  to  date,  ft  Rep'r  Indexes 
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gagee,  was  paid  in  full  out  of  the  moneys  realized  on  the  former  sale, 
and  has  retained  those  moneys,  and  therefore  cannot  tlaim  interest  on 
them.  The  purchaser,  the  Diocese  of  Buffalo,  did  pay  after  the  former 
sale  the  amount  of  the  plaintiff's  claim  in  fvdl,  and  those  moneys  have 
been  retained  by  the  plaintiff  down  to  the  present  time.  By  the  order 
of  the  Appellate  Division  the  sale  pursuant  to  which  such  moneys  were 
paid  was  set  aside,  and  the  plaintiff  was  directed  to  return  the  moneys 
so  received.  It  appears  that  such  moneys  have  not  been  returned,  but 
have  been  held  by  the  plaintiff  pending  the  termination  of  this  action. 
Under  these  circumstances  it  cannot  be  held  that  the  plaintiff's  mort- 
gage has  been  paid  and  that  its  right  to  enforce  the  mortgage  has  been 
taken  away.  As  against  the  Diocese  of  Buffalo  the  plaintiff,  of  course, 
has  no  right  to  these  moneys,  and  the  claim  that  it  should  not  be  al- 
lowed to  collect  interest  on  the  mortgage  has  no  more  force  than  a 
claim  that  the  mortgage  had  been  paid  in  full. 

The  further  claim  of  the  defendant  church  is  that  the  Diocese  of 
Buffalo  should  be  regarded  as  a  mortgagee  in  possession,  and  while  in 
possession  should  not  be  allowed  to  collect  interest  on  the  mortgage. 
The  contention  on  behalf  of  the  defendant  church  is  that  the  case  of 
Madison  Ave.  Baptist  Church  v.  Baptist  Church  of  Oliver  Street,  73  N. 
Y.  82,  is  a  controlling  authority  on  the  proposition  that  the  Diocese  of 
Buffalo  should  not  be  allowed  to  collect  interest  on  the  amount  of  this 
mortgage  while  in  possession  of  the  property.  The  rule  in  the  case 
cited  was  laid  down  as  "the  rule  adapted  to  this  case,  founded  upon 
reason,  justice  and  equity."  It  was  not  suggested  in  the  opinion  in  that 
case  that  the  rule  followed  was  one  of  universal  application.  On  the 
contrary.  Earl,  J.,  writing  the  opinion  in  that  case,  says : 

"The  mortgagee  should  make  to  the  mortgagor  a  Just  and  equitable  com- 
pensation for  the  possession.  But  the  general  rule  cannot  properly  be  ap- 
plied in  all  cases.  In  some  cases  it  wUl  fail  to  do  Justice,  and  in  others  will 
do  injustice.  In  a  court  of  equity  no  general  rule  for  compensation  is  in- 
flexible. It  may  mold  its  relief,  and  give  redress  according  to  the  circum- 
stances of  each  case.  When  ordinary  rules  will  not  apply  in  the  administra- 
tion of  equitable  rdlef,  or  will  work  Injastlce,  it  must  be  guided  by  reason 
and  Justice." 

There  were  many  facts  in  the  Madison  Avenue  Church  Case  which 
do  not  exist  in  the  case  now  before  the  court.  Hence  manifestly  it  is 
not  safe  to  assume  at  this  time  that  upon  an  accounting  between  the 
Diocese  of  Buffalo,  as  mortgagee  in  possession,  and  the  defendant 
church,  as  mortgagor  out  of  possession,  a  court  of  equity,  in  order  to 
do  justice  between  the  parties,  would  follow  exactly  the  same  rule 
adopted  in  the  Madison  Avenue  Church  Case.  It  cannot  be  assumed 
that  upon  an  accounting  between  these  parties  the  matter  of  interest 
on  the  mortgage  will  not  come  up  for  consideration.  To  determine  at 
this  time  that  the  Diocese  of  Buffalo,  as  a  mortgagee  in  possession,  is 
not  entitled  to  interest  might  affect  its  rights  upon  an  accounting.  It 
may  claim  that  it  has  paid  out  for  repairs,  taxes,  and  insurance  an 
amount  equal  to  as  much  as  the  value  of  the  use  and  occupation.  At 
least  a  part  of  that  claim  is  made,  as  appears  by  the  affidavit  filed,  show- 
ing the  amount  paid  out  for  repairs.  Whatever  may  be  thought  of  the 
claim,  the  claimant  has  a  r^ht  to  its  day  in  court,  and  should  not  be 
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shut  off  from  presenting  its  case  upon  the  final  accounting  by  an  order 
made  at  this  time. 

In  the  case  of  Hubbell  v.  Moulson,  53  N.  Y.  225,  13  Am.  Rep.  519,  it 
was  held  that  the  receipt  of  rents  and  profits  from  mortgaged  premises 
by  a  mortgagee  in  possession  to  an  amount  sufficient  to  satisfy  the 
mortgage  was  not  a  legal  satisfaction  of  the  mortgage,  but  that  the 
mortgagor  must  resort  to  an  accounting  in  equity  in  order  to  have 
such  receipts  so  applied,  and  until  they  were  applied  by  a  judg- 
ment of  the  court  the  character  of  the  mortgagee  as  mortgagee  in 
possession  was  not  divested,  and  that  ejectment  could  not  be  main- 
tained against  him.  This  case  has  been  cited  with  approval  or  fol- 
lowed in  Smith  v.  Cross,  85  Hun,  58,  32  N.  Y.  Supp.  677,  and  Hoye 
V.  Bridgewater,  134  App.  Div.  255,  118  N.  Y.  Supp.  951.  It  fol- 
lows necessarily  from  a  rule  laid  down  in  the  above  case  of  Hubbell 
V.  Moulson,  that  it  cannot  be  held  before  an  accounting  that  the  use 
and  occupation  of  premises  by  a  mortgagee  is  payment  and  satisfaction 
of  the  interest  on  the  mortgage.  If  the  receipt  of  the  rents  and  prof- 
its of  the  premises  to  ah  amount  equal  to  the  amount  of  the  mortgage 
and  interest  cannot  be  held  to  be  a  payment  and  satisfaction  of  the 
mortgage,  without  an  accounting  and  without  a  judgment  of  the  court, 
then  certainly  the  receipt  of  the  rents  and  profits  cannot  be  held  to  be 
payment  and  satisfaction  of  a  part  of  the  mortgage  (viz.,  the  interest 
thereon),  without  an  accounting  and  the  judgment  of  the  court  after 
an  accounting. 

In  order  to  warrant  the  granting  of  the  relief  asked  for  on  this  ap- 
plication, the  facts  must  be  such  that  a  tender  by  the  defendant  church 
of  the  face  of  the  mortgage  would  put  the  defendant  church  in  posi- 
tion to  redeem  the  property.  In  fact,  it  was  suggested  upon  the  argu- 
ment that  the  defendant  church  might  desire  to  redeem  the  property, 
and  that  its  possible  desire  to  redeem  the  property  is  one  of  the  reasons 
why  this  application  was  made.  Such  a  tender  of  the  face  of  the  mort- 
gage would  not  be  a  sufficient  tender,  unless  it  could  be  held  as  a  mat- 
ter of  law  that  the  interest  had  been  paid  in  full.  It  is  not  the  law  that 
the  interest  on  the  mortgage  is  regarded  as  paid  merely  because  the 
mortgagee  has  been  in  possession  of  the  premises.  As  stated  in  the 
case  of  Hubbell  v.  Moulson: 

"The  mortgagee  in  possession  takes  tlie  rents  and  profits  in  the  quasi  char- 
acter of  trustee  or  bailiff  of  the  mortgagor.  *  •  •  They  are  applied  in 
equity  as  an  equitable  set-off  to  the  amount  due  on  the  mortgage  debt 
*  *  *  The  law  does  not  apply  them  as  received  to  the  payment  of  the 
mortgage.  It  depends  upon  the  result  of  an  accounting  upon  equitable  prin- 
ciples whether  any  part  of  the  rents  and  profits  received  shall  be  so  applied. 
The  mortgagee  is  entitled  to  have  them  applied,  in  the  first  instance,  to  reim- 
burse him  for  taxes  and  necessary  repairs  made  upon  the  premises ;  for  sums 
paid  by  bim  upon  prior  incumbrances  upon  the  estate,  in  order  to  protect  the 
title,  and  for  costs  in  defending  it;  and  if  be  has  made  permanent  improve- 
ments upon  the  land  in  the  belief  that  he  was  the  absolute  owner,  the  in- 
creased value  by  reason  thereof  may  be  allowed  him." 

Doubtless  under  ordinary  circumstances  the  rents  and  profits  received 
by  the  mortgagee  in  possession,  if  not  required  to  reimburse  him,  would 
be  first  applied  to  the  payment  of  interest  on  the  mortgage.  That  does 
not  mean,  however,  that  the  court  may  on  a  presentation  like  this  upon 
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affidavits  apply  the  rents  and  profits  to  the  payment  of  the  interest  up- 
on the  mortgage  much  less  assume  in  a  case  like  this  that  the  interest 
has  been  paid  in  full  simply  because  the  mortgagee  has  been  in  pos- 
session. 

It  may  be  that  the  use  and  occupation  of  these  premises  by  the  Dio- 
cese of  Buffalo  is  of  much  greater  value  than  the  amount  of  its  dis- 
bursements for  repairs  and  the  interest  on  this  mortgage,  and  that 
upon  an  accounting  it  will  be  required  to  credit  a  substantial  sum  of 
money  upon  the  principal  of  the  mortgage.  So  far  as  I  can  see,  the 
court  now  would  have  the  same  right  to  determine  that  a  part  of  the 
principal  of  said  mortgage  has  been  paid  by  the  use  and  occupation 
of  the  premises  that  it  has  to  determine  that  the  interest  has  been  paid 
in  full.  Clearly  neither  determination  can  be  made  at  this  time.  No 
tender  of  less  than  the  full  amount  of  the  mortgage  and  interest  would 
be  sufficient,  and,  that  being  so,  the  order  asked  for  cannot  be  granted. 
The  rights  and  equities  of  the  parties  cannot  be  adjudicated  on  an  ap- 
plication of  this  kind.  Those  rights  and  equities  must  be  adjudicated 
at  the  end  of  an  accounting.  It  seems  that  the  mortgagee  in  possession 
is  entitled  either  to  the  payment  of  the  mortgage  in  full,  with  interest 
to  date  of  payment,  or  payment  of  the  balance  due  him  as  fixed  by  a 
judgment  of  the  court  after  an  accounting.  I  am  satisfied  that  such 
is  the  law,  and  that  the  judgment  in  this  case  cannot  be  modified  as 
asked  by  the  defendant  church.    The  motion  is  denied. 

Motion  denied. 


(87  Misc.  Rep.  361) 

In  re  TBELON. 

(Chenango  County  Court    November,  1914.) 

JExBMPTioNs  (§  48*) — What  Exempts — "Babningb  fob  Pbbsorai.  Skbvioxs." 
Neither  tbe  proceeds  of  the  sale  of  a  calf  nor  the  receipts  of  a  dalry 
farm  of  sereral  hundred  acres  with  55  dairy  cows  upon  It,  requiring  the 
assistance  of  two  or  more  servants,  constituted  "earnings  for  personal 
seiTlceB,"  such  as  would  be  exempt  under  Code  Civ.  Proc.  S  2463,  where 
they  were  used  in  payment  of  an  ordinary  indebtedness,  and  not  to  secure 
necessities  for  use  of  the  debtor's  famUy. 

[Ed.  Note. — For  other  cases,  see  Exemptions,  Cent  Dig.  {§  64-72 ;  Dec. 
Dig.  {  48.»] 

In  the  matter  of  the  examination  of  William  Teelon  in  supple- 
mentary proceedings  on  a  judgment  recovered  in  an  action  wherein 
George  McNitt  and  another  are  plaintiffs  and  judgment  creditors  and 
William  Teelon  is  defendant  and  judgment  debtor  On  motioil  to 
punish  defendant  for  failure  to  obey  injunction.  Motion  granted,  and 
ordered  accordingly. 

J.  J.  Bixby,  of  Norwich,  for  judgment  creditors. 
David  F.  Lee,  of  Norwich,  for  judgment  debtor. 

HILL,  J.  Judgment  was  recovered  by  the  plaintiffs  herein  against 
the  defendant  in  Supreme  Court  for  the  sum  of  $245.75  on  the  28th 
day  of  August,  1914.     Thereafter,  by  an  order  duly  granted,  the 

•For  other  eases  see  same  topic  A  !  nuicbbb  In  Deo.  A  Am.  Digs.  U07  to  date,  ft  Rep'r  Indexes 
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defendant  was  examined  in  proceedings  supplemental  to  execution^ 
and  the  matter  is  now  up  on  motion  to  punish  the  defendant  for  fail- 
ure to  obey  the  usual  injunction  contained  in  supplemental  proceed- 
ing orders. 

It  appeared:  That  the  defendant  leased  a  farm  on  shares  in  the 
county  of  Chenango,  upon  which  farm  were  to  be  kept  and  main- 
tained 55  dairy  cows.  That  his  family  consisted  of  his  wife  and 
four  boys,  ranging  in  age  from  22  to  15  years.  That  the  defendant 
and  two  other  persons  milked  the  dairy  in  question.  That  while  the 
injunction  order  was  in  force  the  defendant  received  and  expended 
$120.83,  receipts  from  the  dairy,  and  an  additional  $10,  which  was 
one-half  of  the  money  received  from  a  certain  calf  which  was  sold; 
the  other  one-half  thereof  being  the  property  of  the  owner  of  the 
farm.  Beyond  question  this  sum  of  $130.83  was  expended  in  violation 
of  the  injunction  contained  in  the  supplemental  proceeding  order,  un- 
less such  money  was  the  earnings  of  the  judgment  debtor  for  his  per- 
sonal services  rendered  within  60  days  next  before  the  institution  of 
these  proceedings,  and  unless  same  was  necessary  for  the  use  of  his 
family,  within  the  purview  of  section  2463  of  the  Code  of  Civil  Pro- 
cedure. The  proceedings  were  instituted  by  the  obtaining  of  the 
order  in  supplemental  proceedings  on  the  10th  day  of  September, 
1914,  and  same  were  upon  that  day  served  upon  the  judgment  debtor, 
and  the  order  required  him  to  appear  before  a  referee  upon  the  14th 
day  of  September,  1914,  at  which  time  certain  examinations  were  had, 
and  said  proceeding  was  on  that  day  adjourned  to  September  16th. 
The  milk  for  which  the  sum  of  money  mentioned  was  received  was 
produced  upon  the  farm  conducted  by  the  judgment  debtor  during 
the  month  of  August,  1914,  and  he  received  his  pay  therefor  on  Sep- 
tember 15,  1914,  and  the  calf  in  question  was  sold  during  a  like  period. 

It  appears  from  the  testimony  and  affidavit  of  the  judgment  debtor 
that  he  had  expended  on  the  15th  day  of  September,  1914,  and  while 
the  injunction  was  in  force,  the  said  sum  of  $130.83  as  follows:  Forty 
dollars  had  been  paid  to  a  groceryman  to  satisfy  a  grocery  bill  for 
groceries  which  had  been  previously  furnished  to  his  family;  $35 
was  paid  to  an  employe ;  and  $20  to  the  two  sons,  who  had  been  em- 
ployed upon  the  farm;  $20  to  a  man  who  held  a  chattel  mortgage 
upon  a  team  of  horses;  and  $15  to  another  man  who  held  a  chattel 
mortgage  upon  a  team  of  horses — making  an  aggregate  of  $130.  It 
is  contended  bv  the  judgment  debtor  and  his  counsel  that  this  money 
was  earnings  for  personal  services,  and  was  exempt  under  the  terms 
of  section  2463  of  the  Code.  I  do  not  find  that  the  exact  question  has 
been  passed  upon  in  this  state,  although  the  opinion  in  Matter  of 
Wyman,  76  App.  Div.  292,  78  N.  Y.  Supp.  546,  contains  obiter  dictum 
exactly  in  point.  I  find  a  Vermont  case  which  holds  that  personal 
services  do  not  include  the  services  of  a  team.  I  find  a  New  Hamp- 
shire case  that  holds  exactly  the  reverse.  It  is  possible  that  a  man 
might  be  engaged  in  farming  and  in  dairying  on  so  small  and  limited 
a  scale  that  the  receipts  therefrom  would  seem  to  be  for  personal  serv- 
ices rather  than  for  the  conduct  of  the  business;  but  in  this  case 
the  judgment  debtor  was  engaged  in  conducting  a  farm  of  several 
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hundred  acres  with  55  dairy  cows  upon  it,  had  the  assistance  of  two 
servants  or  more,  and  it  would  seem  to  me  that  the  receipts  from 
so  extensive  a  venture  could  not  under  the  authorities  be  held  to  be 
earnings  for  his  personal  services.  Mulford  v.  Gibbs,  9  App.  Div. 
490,  41  N.  Y.  Supp.  273. 

Under  another  view  of  the  case  as  suggested  by  the  opinion  in  Gil- 
lett  V.  Hilton,  11  Civ.  Proc.  R.  108,  it  seems  to  me  that  the  judgment 
debtor  violated  the  injunction.  In  each  instance  he  paid  a  debt  for 
horses,  for  services,  for  groceries  received  prior  to  his  obtaining  the 
money,  and,  no  matter  for  what  purpose  a  debt  is  contracted  under 
the  opinion  mentioned,  the  payment  thereof  was  the  payment  of  an 
ordinary  indebtedness,  and  not  a  payment  for  necessaries  for  the  use 
of  the  family  of  the  judgment  debtor. 

By  virtue  of  the  authorities  cited  above,  and  particularly  having 
in  mind  the  dictum  contained  in  the  Wynlan  Case,  I  find  and  hold  that 
the  judgment  debtor  is  ^ilty  of  contempt,  and  should  be  fined  $130, 
together  with  $10  costs  in  this  proceeding. 

Ordered  accordingly. 


(88  Ml8C.  Bep.  136) 

PEOPLE  V.  SMITH. 
(Livingston  County  Court.    December  17,  ldl4.) 

Parent  and  Child  (8  17*)  —  Abaitdonicbrt  ob  Nkoleot  to  Suppobt  —  Acts 
CoNSTiTUTiNQ  Offenses. 

A  husband's  desertion  of  his  wife  and  child  was  not  a  violation  of 
Penal  Law  (Consol.  Laws,  c  40)  §  480,  providing  that  a  parent  or  other 
person,  charged  with  the  care  or  custody  for  nurture  or  education  of  a 
child,  who  abandons  it  in  destitute  circumstances  and  willfully  omits  to 
furnish  necessary  and  proper  food,  clothing,  or  shelter  for  such  child,  is 
guilty  of  a  misdemeanor,  where  prior  to  the  desertion  both  he  and  the 
wife  were  working  and  contributing  money  for  the  support  of  the  family, 
and  the  child  thereafter  was  not  in  destitute  circumstances,  but  had  all 
necessary  food,  shelter,  and  clothing,  since,  while  it  is  the  duty  of  the 
father  to  provide  tn  the  first  instance  for  a  child,  it  Is  the  mother's  duty 
secondarily  to  do  so,  and  the  section  in  questton  was  enacted  for  the  pro- 
tection of  cliildren,  and  has  no  relation  to  the  duties  of  the  husband 
and  wife  as  to  each  other. 

[Ed.  Note. — For  other  cases,  see  Parent  and  Child,  Cent  Dig.  {{  176- 
181;  Dec.  Dig.  §  17.»] 

Scott  Smith  was  indicted  for  abandonment,  under  Penal  Law,  §  480. 
On  motion  to  dismiss  the  indictment  at  the  close  of  the  people's  case. 
Motion  granted,  and  indictment  dismissed. 

At  the  conclusion  of  the  people's  case,  defendant  moves  for  a  dis- 
missal of  the  indictment,  on  the  ground  that  the  people  have  not  made 
out  their  case,  for  the  reason  that  they  have  not  shown  that  the  child 
in  question  was  in  destitute  circumstances. 

John  M.  Hastings,  Dist.  Atty.,  of  Mt.  Morris,  for  the  People. 
William  S.  McGreevy,  of  Wayland,  for  defendant. 

.  ABBOTT,  J.    The  court  has  considered  the  motion  made  by  defend- 
ant's coimsel  to  dismiss  the  indictment  on  the  grotmd  that  the  people 
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have  not  made  out  a  cause  of  action.  This  indictment  has  arisen  under 
a  comparatively  new  section  of  the  Penal  Law,  which  was  enacted  in 
1905.  For  that  reason,  there  are  no  adjudicated  cases  that  bear  exactly 
upon  the  point  raised  by  the  defendant's  counsel  in  this  case.  The  lan- 
guage of  the  section  is : 

"A  parent  or  other  person  charged  with  the  care  or  custody,  for  nurtare  or 
education,  of  a  child  under  the  age  of  sixteen  years,  who  abandons  the  child 
in  destitute  circumstances  and  willfully  omits  to  furnish  necessary  and  proper 
food,  clothing  or  shelter  for  such  child,  is  guilty  of  fel<my." 

The  facts  in  this  case  as  proved  on  the  trial  are  that  the  mother 
rents  the  house  where  these  people  lived,  that  she  was  also  working  and 
contributing  money  week  by  week  for  the  support  of  the  family,  and 
that  the  husband  was  also  contributing.  On  a  certain  day  in  May  last 
he  goes  away.  The  testimony  of  the  child  shows  a  home  somewhat 
diflferent  from  one  that  would  be  in  destitute  circumstances.  She  tes- 
tifies to  an  eight  room  house  nicely  furnished,  with  every  necessary  con- 
venience, and  that  she  has  had  all  the  necessary  food  and  shelter  and 
clothing  that  she  could  ask  for,  and  was  perfectly  happy.  It  seems  to 
the  court  that  one  could  scarcely  say  that  that  child  was  in  destitute  cir- 
cumstances. It  is  true  that  it  is  the  duty  of  the  father  to  provide,  in 
the  first  instance,  for  the  child,  and  also  the  duty  of  the  mother,  sec- 
ondarily, so  to  do;  and  it  seems  in  this  case  that  both  of  them  con- 
tributed and  labored  for  the  maintenance  of  this  home  and  the  care 
and  support  of  this  child. 

The  section  of  the  Code  is  enacted  for  the  protection  of  children,  so 
that  children  shall  not  be  neglected  by  their  parents  and  not  properly 
cared  for.  This  section  has  no  relation  to  the  duties  due  to  each  other 
of  husband  and  wife.  There  is  no  law  that  compels  husband  and  wife 
to  live  together,  if  they  do  not  see  fit  to  do  so,  and  it  seems  in  this 
case  that  the  father  went  away.  If  this  child  was  in  destitute  circum- 
stances, if  the  facts  and  circumstances  showed  that  it  needed  clothing 
and  food  and  shelter,  then  unquestionably  the  father  and  husband 
would  be  liable  under  this  section ;  but  I  do  not  believe  that  the  section 
contemplates,  or  that  the  Legislature  intended,  that  where  a  child  was 
not  in  actual  destitute  circumstances,  or  likely  to  be  so,  it  was  intended 
to  convict  the  husband  and  father  of  a  felony  and  send  him  to  state 
prison  therefor.  The  circumstances  of  each  case  must  determine 
whether  or  not  it  is  within  the  language  of  the  statute ;  and  notwith- 
standing the  contention  of  the  counsel  I  hardly  believe  that  a  child,  one 
of  whose  parents  happened  to  be  a  millionaire,  and  the  other  parent 
went  away,  that  that  parent  could  be  found  guilty  of  abandonment  un- 
der this  section  of  the  Code. 

The  only  case  cited  by  the  counsel  for  the  people  is  People  of  the 
State  of  New  York  v.  Connell,  151  App.  Div.  943,  136  N.  Y.  Supp. 
912,  and  the  facts  in  that  case  bear  out  the  decision  of  the  court  in  this 
case,  because  the  mother  of  the  child,  it  appeared,  had  no  means  at 
all,  but  was  dependent  upon  a  mother  and  brother,  who  furnished  sup- 
port for  the  child  out  of  their  meager  earnings.  If  a  child  had  to  be 
provided  for  by  charity,  or  by  the  care  of  friends,  or  in  a  public  insti- 
tution, I  think  that  would  bring  the  case  within  the  limits  of  this  sec- 
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tion  of  the  Code ;  but  if  the  circumstances  were  that  its  other  parent 
had  ample  means  to  take  care  of  the  child  and  did  do  so,  I  do  not  be- 
lieve that  the  deserting  parent  would  be  liable  under  this  section,  and 
the  dicta  of  the  court  in  the  case  cited  by  counsel  is  obiter,  and  was 
not  necessarily  given  in  the  decision  of  the  case  cited. 

For  the  reason  stated,  the  motion  of  the  defendant's  counsel  is  grant- 
ed, and  the  indictment  is  dismissed. 


In  re  VALENTINE'S  ESTATE. 

(Snriogate's  Cotut,  New  York  County.    December  17,  1914.) 

Taxation  (}  895*) — Tbansfeb  Taxes — Jurisdiction — Statutoby  Pbovisions. 
The  surrogate  must  assess  a  transfer  tax  In  accordance  with  Tax  Law 
(Consol.  tiaws,  c.  60)  §  230,  which  provides  that  on  the  happening  of  a 
contingency  mentioned  in  the  wUl  the  surrogate  may,  on  the  application 
of  an  interested  party,  modify  the  order  fixing  the  tax,  so  as  to  make  it 
conform  to  the  actual  deyolution  of  the  property  and  section  231,  provid- 
ing that  from  the  report  of  the  appraiser  and  other  proof  the  surrogate 
shall  determine  the  cash  value  of  all  estates  and  taxes  to  which  the  same 
are  liable,  and  must  assess  a  tax  without  considering  contingencies  which 
may  never  arise,  notwithstanding  section  241,  prescribing  the  duties  of 
the  state  comptroller  as  to  tax  paid  at  the  highest  rate,  which  does  not 
extend  the  Jurisdiction  of  the  surrogate  as  a  taxing  officer. 

[Ed.  Note.— For  other  cases,  see  Taxation,  Cent.  Dig.  f§  1714-1721; 
Dec.  Dig.  J  895.*] 

Proceedings  for  the  assessment  of  a  transfer  tax  on  the  estate  of 
Jeanie  A.  Valentine,  deceased.    Tax  assessed. 

Jones,  Bleecker  &  Tuckerman,  for  executors. 

Edward  F.  Boyle,  of  New  York  City,  for  state  comptroller. 

FOWLER,  S.  One  part  of  the  order  submitted  herein  provides  for 
the  assessment  of  the  transfer  tax  in  accordance  with  the  decision  of 
the  Court  of  Appeals  in  the  Matter  of  Zborowski,  107  N.  E.  44.  At 
the  Mid  of  that  part  of  the  order  is  a  paragraph  which  orders  that : 

"The  total  amount  of  the  tax  to  which  all  the  said  transfers  would  be  lia- 
ble it  the  interests  in  remainder  had  vested  in  possession  on  the  date  of  the 
appraisal  thereof  is  $3,289.79." 

It  seems  to  be  assumed  that  the  surrogate  is  empowered  to  deter- 
mine what  may  be  due  to  the  state  in  certain  contingencies  which  may 
never  arise,  or  to  guess  at  the  most  remote  probabilities  by  some  meth- 
od of  variations  such  as  those  considered  by  actuaries  on  mathematical 
principles.  I  can  find  no  warrant  in  the  law  for  such  a  procedure  on 
the  part  of  the  surrogate.  I  doubt  if  a  judicial  officer  could  be  com- 
pelled to  decide  such  abstractions.  The  jurisdiction  of  the  surrogate 
to  assess  a  transfer  tax  is  derived  from  section  231  of  the  Tax  Law. 
That  section  provides  that  from  the  report  of  the  appraiser  and  other 
proof  relating  to  an  estate  the  surrogate  shall  determine  the  cash  value 
of  all  estates  and  the  tax  to  which  the  same  a/re  liable.  The  surrogate 
must  assess  the  tax  in  accordance  with  the  provisions  of  the  statute, 
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and,  having  made  the  assessment,  he  has  no  authority  to  detennine 
what  the  tax  would  be  upon  the  transpiring  of  certain  events  or  the 
happening  of  certain  contingencies. 

Section  230  provides  that  upon  the  happening  of  the  contingency 
mentioned  in  the  will  the  surrc^ate  may,  upon  the  application  of  an 
interested  party,  modify  the  order  fixing  tax  so  as  to  make  it  conform 
to  the  actual  devolution  of  the  property.  Section  241  prescribes  the 
duties  of  the  state  comptroller  in  regard  to  tax  paid  at  the  highest  rate, 
but  it  does  not  extend  the  jurisdiction  of  the  surrogate  as  a  taxing  of- 
ficer. It  would  appear,  therefore,  that  the  surrogate  must  assess  the 
tax  in  the  manner  prescribed  by  the  Tax  Law,  and  that  he  has  no 
jurisdiction  to  determine  what  the  tax  would  be  if  the  property  vested 
at  a  particular  time  or  passed  upon  the  happening  of  certain  con- 
tingencies. 

I  cannot,  therefore,  include  in  the  taxing  order  the  last  paragraph 
of  the  proposed  order. 


In  re  BUTHERFOBD'S  BSTATB. 
(Surrogate's  Court,  New  York  County.    December  18,  1914.) 

1.  Domicile  (§  10*) — Evidence — SumciEWcT. 

In  proceedings  to  appraise  an  Inheritance  tax,  evidence  held  to  show 
that  the  decedent  was  domiciled  within  the  state  at  a  period  two  years  be- 
fore bis  death. 

[Ed.  Note.— For  other  cases,  see  Domicile,  Cent  Dig.  {  39;  Dec  Dig. 
S  10.»] 

2.  DoMiciut  (§  1*) — Evidence — Houe. 

The  fact  that  a  person  lived  at  various  hotels  within  the  dty,  Instead  of 
In  a  private  dwelling  house,  does  not  preclude  him  from  regarding  the 
dty  as  his  home,  which  Is  not  a  term  of  art,  but  of  fact 

[Ed.  Note.— For  other  cases,  see  DomicUe,  Cent.  Dig.  1 1 ;  Dec.  Dig.  { I.*] 

8,  D0UICII.E  (f  4») — Change  of  Domicile — Intention. 

Where  a  resident  of  New  York  was  given  a  house  In  Vermont  which  be 
visited  on  two  occasions,  and  thereafter  formed  an  intention  to  make  that 
state  his  home,  but  never  went  there  again,  he  did  not  acgulre  a  domicile 
in  Vermont,  since  the  Intention  to  change  did  not  concur  with  the  fact  of 
residence. 

[Ed.  Note.— For  other  cases,  see  DomicUe,  Cent  Dig.  §S  6-23 ;  Dec  Dig. 
J  4.*] 

Proceedings  to  determine  the  inheritance  tax  in  the  estate  of  Henry 
Rutherford.  Appraiser  directed  to  appraise  the  tax  as  one  against  the 
estate  of  a  resident  of  the  state. 

Charles  Fox,  of  New  York  City,  for  executor. 

Adolph  Sonnenthal,  of  New  York  City  (William  L,aw  Stout,  of  New 
York  City,  of  counsel),  for  state  comptroller. 

FOWLER,  S.  This  is  an  application  by  the  state  comptroller  to 
have  the  surrogate  determine  the  controverted  question  of  decedent's 
domicile  at  the  time  of  his  death.  The  determination  of  this  question 
is  material  and  necessary  in  the  transfer  tax  proceeding  now  pending, 
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because,  if  the  decedent  did  not  have  his  domicile  in  this  state  at  the 
time  of  his  death,  his  intangible  personal  property  is  not  subject  to  a 
tax  under  the  provisions  of  our  Transfer  Tax  Law. 

[1]  The  parties  to  this  proceeding  have  stipulated  that  the  evidence 
taken  before  the  appraiser  may  be  considered  by  the  surrogate  in  de- 
termining the  question  of  domicile  in  the  same  manner  and  to  the  same 
effect  as  if  the  testimony  had  been  taken  before  the  surrogate.  From 
such  evidence  it  appears  that  Henry  Rutherford  died  at  the  Hotel 
Astor,  in  the  city  of  New  York,  on  the  25th  of  February,  1913.  The 
record  does  not  disclose  his  domicile  of  origin.  He  had  no  children. 
The  papers  before  me  do  not  give  the  date  of  his  wife's  death,  but 
certain  statements  therein  contained  would  seem  to  indicate  that  she 
died  before  he  began  to  live  at  hotels  in  the  city  of  New  York. 

There  is  no, evidence  as  to  his  residence  or  domicile  during  his  mar- 
ried Hfe.  Charles  K.  Phipard,  a  member  of  the  firm  of  bankers  and 
brokers  with  which  the  decedent  transacted  business,  and  who  is  also 
an  executor  under  decedent's  will,  testified  that  he  had  known  the 
decedent  for  about  40  years ;  that  he  first  became  acquainted  with  him 
in  New  York  City,  and  that  prior  to  the  month  of  November,  1911, 
he  always  claimed  New  York  as  his  residence.  Dr.  Steele,  a  physician, 
testified  that  he  knew  the  decedent  socially  and  had  attended  him  pro- 
fessionally for  about  10  years  prior  to  his  death,  and  that  during  that 
time  the  decedent  had  lived  in  hotels  in  New  York  City.  Another 
physician  testified  that  he  had  treated  him  at  intervals  for  about  5 
years  prior  to  his  death,  and  that  daring  all  that  time  he  lived  at  hotels 
in  this  city.  There  is  no  evidence  that  he  had  a  home  or  a  residence 
in  any  other  state  during  that  time.  He  engaged  rooms  at  the  Plaza 
Hotel,  New  York  City,  on  June  14,  1910,  and  remained  there  until 
September  1,  1911.  He  went  to  the  Astor  Hotel  in  September,  1911, 
and  remained  there  until  he  went  to  the  Waldorf-Astoria  on  Novem- 
ber 21,  1911.  He  remained  at  the  Waldorf  until  March  20,  1912, 
when  he  returned  to  the  Astor,  and  remained  at  the  latter  hotel  until 
the  date  of  his  death.  When  registering  at  the  hotel  he  wrote  in  the 
column  marked  "Residence"  the  words  "New  York."  At  the  Plaza 
Hotel  his  bills  were  rendered  and  paid  monthly.  He  usually  occupied 
two  rooms  in  each  of  the  hotels  at  which  he  stayed,  but  during  part 
of  the  year  .1912  he  occupied  a  suite  of  five  rooms  at  the  Astor.  On 
June  14,  1911,  he  rented  two  safe  deposit  boxes  from  the  Safe  De- 
posit Company  of  New  York  and  retained  them  until  his  death.  He 
also  rented  a  room  from  the  New  York  Storage  Warehouse  Company, 
and  had  a  bank  account  in  this  city. 

Decedent  was  executor  under  the  will  of  his  brother,  John  Ruther- 
ford, and  in  his  oath  of  office,  verified  April  4,  1911,  he  stated,  "I  am 
a  resident  of  the  Hotel  Plaza,  in  the  borough  of  Manhattan,  city  and 
state  of  New  York."  In  the  petition  for  the  probate  of  the  will  of  his 
brother,  verified  by  the  decedent  on  the  30th  of  March,  1911,  he  stated 
that  he  resided  at  the  Hotel  Plaza,  in  the  borough  of  Manhattan,  city 
of  New  York.  He  was  executor. under  the  will  of  his  sister,  Janet 
Rutherford  Marshall,  and  in  executing  the  oath  of  executor  he  stated 
on  the  6th  of  November,  1911,  that  he  was  "a  resident  of  the  Hotel 
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Waldorf,  in  the  borough  of  Manhattan,  city  and  state  of  New  York." 
In  the  petition  for  the  probate  of  her  will,  verified  6th  of  November, 
1911,  he  stated  that  he  resided  in  the  borough  of  Manhattan,  city  and 
state  of  New  York.  In  his  will,  which  was  executed  on  the  23d  day 
of  November,  1911,  he  described  himself  as  "at  present  residing  in  the 
city,  county,  and  state  of  New  York." 

He  was  assessed  for  personal  taxes  in  New  York  City  for  the  year 
1911,  and  he  paid  the  tax  in  1912.  He  did  not  vote  in  New  York 
City;  in  fact,  he  never  voted  anywhere  during  his  life.  He  was  not 
engaged  in  any  business,  nor  did  he  practice  any  profession.  These 
facts  would  seem  to  indicate  that  up  to  and  including  the  year  1911 
decedent  had  his  domicile  in  this  state.  He  had  no  home  elsewhere 
than  in  this  city. 

[2]  The  fact  that  he  lived  at  hotels  here  instead  of  at  a  private 
dwelling  house  or  an  apartment  did  not  preclude  decedent  from  re- 
garding this  city  as  his  home.  As  I  pointed  out  in  my  judgment  in 
Matter  of  Wise,  "home"  is  not  a  term  of  art.  It  is  a  fact.  84  Misc. 
Rep.  665,  146  N.  Y.  Supp.  789.  By  custom  of  this  country  hotels  in 
this  city  are  very  often  the  "homes"  of  a  large  number  of  people,  who 
for  various  reasons  prefer  living  in  such  public  places  to  the  burden- 
some occupation  of  private  dwellings  or  apartments.  Such  preference 
does  not  deprive  a  person  of  the  right  to  regard  the  hotel  at  which  he 
is  living  as  his  "home,"  nor  does  it  prevent  him  from  acquiring  a  dom- 
icile here.  Such  a  person  is  not  a  sojourner  at  the  hotel;  he  lives 
there  colloquially.  If  such  a  person  have  no  other  home,  the  hotel  at 
which  he  lives  becomes  his  abiding  place,  or  the  place  of  his  residence 
— in  short,  his  home.  In  a  more  comprehensive  way,  decedent's  home 
while  at  a  hotel  was  in  New  York,  although  the  particular  hotel  at 
which  he  lived  might  be  vacated  for  another  at  any  time ;  it  may  have 
been  a  temporary  home,  or  it  may  to  some  extent  have  had  the  charac- 
teristics of  comparative  permanency.  As  Henry  Rutherford  lived  in 
New  York  City  for  about  nine  years  prior  to  December,  1911,  and  did 
not  have  a  home  or  residence  in  any  other  state,  and  did  not  live  in 
any  other  state  during  that  period,  except  a  few  weeks  in  the  sum- 
mer of  each  year,  I  will  find  that  for  taxing  purposes  he  had  his  dom- 
icile in  the  state  of  New  York  in  the  year  1911.  While  that  state  was 
his  domicile  in  1911,  whether  it  was  a  domicile  of  origin  also  I  am 
not  informed.    It  was  in  any  event  his  domicile  of  choice. 

[3]  The  executors  do  not  contend  that  he  was' domiciled  in  any 
other  state  than  New  York  prior  to  1912,  but  they  do  contend  that 
in  the  latter,  year  he  acquired  a  new  domicile  of  choice  in  Vermont. 
The  facts  apparent  bearing  on  tliis  contention  are  as  follows: 

Decedent's  brother,  John  Rutherford,  owned  a  house  at  Grand  Isle, 
Vt.,  which  he  used  as  a  summer  residence.  Henry  Rutherford  usually 
spent  a  week  or  two  every  summer  at  the  home  of  his  brother  in  Grand 
Isle.  John  Rutherford  died  on  February  7,  1911,  and  devised  the 
house  at  Grand  Isle  to  his  brother  Henry.  Some  time  during  the  sun>- 
mer  of  1911  Henry  authorized  an  agent  at  Grand  Isle  to  place  the 
property  in  the  market  for  sale.  The  furniture  and  pictures  were 
packed  and  held  at  the  house  awaiting  their  final  disposition.    Henry 
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went  to  Grand  Isle  during  the  summer  of  1911  and  remained  there 
about  one  week.  He  slept  at  his  own  house,  but  took  his  meals  at 
a  neighboring  hotel.  He  then  returned  to  New  York,  and  did  not 
again  visit  Grand  Isle  until  July,  1912,  when  he  remained  there  one 
night.  In  August,  1912,  he  instructed  his  agent  to  withdraw  the  place 
from  the  market,  and  ordered  that  the  furniture  be  unpacked,  and 
that  ttie  house  be  repaired  and  made  fit  for  occupancy.  He  then  stated 
that  he  intended  to  make  Grand  Isle  his  home. 

This  is  proper  evidence  of  animus.  Decedent  did  not,  however,  visit 
the  place  again  during  his  life.  In  September,  1912,  he  received  a  no- 
tice of  assessment  for  personal  taxes  in  New  York  City,  and  com- 
plained to  his  brokers  that  the  assessment  was  too  high  and  that  he 
would  not  pky  it,  as  he  was  a  resident  of  Grand  Isle,  Vt.  An  affidavit 
was  prepared  by  an  employe  of  the  firm,  in  which  the  decedent  stated 
that  he  was  a  resident  of  Grand  Isle,  Vt.,  and  not  liable  to  taxation 
in  this  city.  Prior  to  this  time  he  informed  his  employe  in  Grand 
Isle  that  he  was  willing  to  be  assessed  there  at  the  same  amottnt  as 
his  brother,  namely,  $40,000.  He  also  stated  in  November,  1912,  when 
making  a  contract  for  the  construction  of  a  yacht,  that  he  resided  at 
Grand  Isle,  Vt.  On  February  8,  1913,  he  described  himself  in  a  pub- 
lic document  as  "now  residing  at  Grand  Isle,  state  of  Vermont." 

From  all  these  statements  it  is  apparent  that  some  time  during  the 
summer  of  1912  the  decedent  decided  that  he  would  make  Grand  Isle 
his  home;  but  from  the  time  that  he  manifested  his  intention  imtil 
the  date  of  his  death  he  never  actually  resided  there.  His  quondam 
residence  remained  to  all  intents.  In  Matter  of  Newcomb,  192  N. 
Y.  238.  84  N.  E.  950,  the  court  said : 

"Residence  Is  necessary,  for  there  can  be  no  dondclle  without  It  In  order 
to  acquire  a  new  domicile,  there  must  be  a  union  of  residence  and  intention. 
*    •    •    Intention  without  residence  is  of  no  avail." 

In  Dupuy  v.  Wurtz,  53  N.  Y.  556,  the  court  said: 

"Intention  alone  will  not  do,  but  intention  and  residence  taken  together  con- 
stitute a  change  of  domicile.  There  must  be  a  change  of  residence,  together 
with  an  Intention  to  abandon  the  former  domicile." 

In  U.  S.  Trust  Co.  v.  Hart,  150  App.  Div.  413,  135  N.  Y.  Supp.  81, 
affirmed  208  N.  Y.  6V7,  102  N.  E.  1115,  the  decedent,  for  the  pur- 
pose of  getting  his  baggage  through  the  port  of  New  York,  stated  that 
he  was  a  resident  of  France.  In  his  will  and  in  some  other  papers 
he  stated  that  he  was  domiciled  in  the  United  States  and  temporarily 
residing  in  France.  The  court  held  that  he  was  domiciled  in  the  state 
of  New  York. 

In  Matter  of  Wise,  84  Misc.  Rep.  663,  146  N.  Y.  Supp.  789,  I  had 
occasion  to  examine  the  question  of  domicile  at  some  length,  and  there 
stated  the  general  principle  that : 

"A  man's  domicile  of  origin  or  domicile  of  choice,  once  established,  is  pre- 
snmptlTely  retained  until  it  Is  shown  afflrmatlrely  that  it  was  either  aban- 
doned or  changed  by  him.  In  order  to  constitute  such  a  change  [for  taxing 
purposes],  both  animus,  or  intent,  and  factum,  residence,  must  concur." 

While  the  decedent  doubtless  intended  to  make  Grand  Isle  his  home 
and  to  acquire  a  domicile  in  Vermont,  he  never,  for  the  purposes  of 
150  N.Y.S.— 47 
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the  taxing  act,  completed  the  change  of  domicile  once  intended,  and 
this  because  of  his  failure  to  establish  a  residence  in  Vermont  or 
to  reside  at  the  house  in  which  he  had  once  intended  to  live  at  Grand 
Isle.  I  will  therefore  find  that  the  former  domicile  of  decedent  con- 
tinued, and  that  decedent  at  the  time  of  his  death  had  his  domicile 
in  New  York,  and  not  in  Vermont. 

The  appraiser  will  proceed  with  the  appraisal  of  the  estate  in  ac- 
cordance with  this  finding. 


In  re  WOLF. 
(Surrogate's  Court,  New  York  Gonnty.    December  21,  1914.) 

Descent  and  Distbibution  (|63*) — Rights  or  Husband — Efteot  of  Kiix- 

INO   WlFK. 

A  husband,  who  nnlutentlonaUy  kills  his  wUe  in  endeavoring  to  uhoot 
her  paramour  with  whom  she  bad  eloped,  is  not  barred  in  law  or  equity 
from  taking  a  distributive  share  in  her  estate,  pursuant  to  Decedent  Es- 
tate Law  (Consol.  Laws,  c  13)  §  100. 

[Ed.  Note. — For  other  cases,  see  Descent  and  Distribution,  Cent  Dig. 
§S  190-193 ;   Dec.  Dig.  §  63.*] 

In  the  matter  of  the  judicial  settlement  of  the  account  of  Mary 
Wolf,  administratrix  of  the  estate  of  Katie  Fox,  also  known  as  Cath- 
erine Fuchs,  deceased.  On  objections  by  the  guardian  of  the  chil- 
dren of  deceased,  to  George  Fuchs,  the  husband  and  father,  taking 
under  the  statute  of  distributions.  Decree  ordered  to  be  settled  in  his 
favor. 

Gustave  Frey,  of  New  York  City,  for  administratrix. 
Leonard  McGee,  of  New  York  City,  for  George  Fuchs. 
Henry  K.  Heyman,  of  New  York  City,  special  guardian. 

FOWLER,  S.  The  special  guardian  of  the  infant  children  of 
Catherine  Fuchs,  deceased,  objects  that  George  Fuchs,  the  husband 
of  the  deceased  and  the  father  of  the  infants,  is  not  entitled  to  take 
under  the  statute  of  distributions,  because  he  was  convicted  in  this 
state  of  manslaughter  in  the  first  degree  and  by  reason  thereof  sen- 
tenced to  a  term  of  penal  servitude  in  the  state  prison;  the  corpus 
delicti  or  crime  being  that  George  Fuchs  killed  his  wife,  Catherine 
Fuchs,  the  woman  whose  estate  is  now  acre  for  settlement  and  admin- 
istration. By  a  stipulation  of  the  parties  the  following  affidavit  of 
'George  Fuchs  is  accepted  to  save  expense  in  lieu  of  the  proof  re- 
quired by  Matter  of  Fleming,  5  App.  Div.  190,  39  N.  Y.  Supp.  156, 
that  George  Fuchs  actually  killed  his  wife.  All  the  facts  stated  in 
such  affidavit  are  stipulated: 

"State  of  New  York,  County  of  Clinton — as.: 

"George  Fuchs,  being  duly  sworn,  deposes  and  says:  I  was  the  husband  of 
the  above-named  Catherine  Fuchs,  whose  name  before  marriage  was  Katie 
Fox,  now  deceased.  I  am  at  present  coiifiued  In  the  state  prison  at  Danne- 
mora,  New  York,  and  am  one  of  the  respondents  duly  served  with  citation 
and  notice  of  hearing  in  the  above-entitled  special  proceeding.    I  did  not  ap- 

*For  other  case*  ■••  same  topic  A  {  nvubeb  In  Dec.  &  Am.  Dlgi.  1907  to  date,  A  Rep'r  Indexes 
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pear  on  the  original  return  of  the  citation  on  July  28,  1914,  because  I  bad  no 
attorney.  I  have  since  been  advised  that  the  special  guardian  appointed  tor 
the  infant  parties  In  this  proceeding  has  objected  to  the  administratrix's  ac- 
count on  the  ground  that  I  should  not  participate  as  a  distributee  in  the  es- 
tate of  .my  late  wUe,  owing  to  the  fact  of  my  conviction.  The  facta  and  dr- 
camstances  regarding  this  case  are  as  follows: 

"I  am  50  years  of  age  and  was  married  to  the  said  Catherine  Fnchs  for 
23  years,  during  which  time  I  worked  for  the  support  of  my  wife  and  three 
children.  I  bad  a  small  store,  which  was  worth  about  four  thousand  ($4,000) 
dollars.  In  the  year  of  1912  my  wife,  the  said  Catherine  Fuchs,  abandoned 
and  deserted  me  and  my  three  children  and  took  all  my  earnings,  amounting 
to  about  four  thousand  (^,000)  dollars,  with  her.  I  bad  Information  that  she 
was  unfaithful  to  me  and  bad  eloped  with  a  man  formerly  In  my  employ, 
r  searched  for  them  for  some  time  and  at  last  found  them.  I  wished  to  seek 
revenge  on  the  man  who  bad  broken  up  my  home  and  honor.  She  attempted 
to  come  between  us,  and  In  protecting  him  she  was  shot.  I  did  not  mean 
to  kill  ber.  On  my  own  confession  I  was  convicted  by  Judge  Swann  of  the 
Court  of  General  Sessions  of  manslaughter  In  the  first  degree,  and  I  was  sen- 
tenced to  a  term  In  the  state  prison  not  less  than  10  years  and  not  more  than 
19  years  and  6  months. 

"I  am  au  old  man  and  broken  In  health.  I  am  confined  in  the  hospital  all 
the  time  I  am  absolutely  penniless.  I  have  been  told  that  there  may  be  a 
chance  of  my  obtaining  a  pardon  In  a  short  time.  If  that  should  be  grEinted, 
I  will  have  no  money  or  property  of  my  own,  and  no  means  of  starting  life 
again,  unless  I  can  participate  in  a  distribution  of  the  estate  of  my  late  wife, 
the  said  Catherine  Fuchs. 

"I  therefore  pray  this  court  to  dismiss  the  objections  to  the  account,  and 
allow  me  to  participate  as  husband  of  the  said  deceased  In  the  distribution 
of  her  estate  according  to  the  statute  of  distributions,  and  for  such  other  and 
further  relief  as  to  the  court  may  seem  just  and  proper  lu  the  premises. 

"George  Fuchs. 

"Sworn  to  before  me  this  17tb  day  of  November,  1914. 

"J.  B.  Slgnor,  Notary  PnbUc." 

Pursuant  to  the  stipulation,  the  substance  of  the  affidavit  will  be 
taken  as  true,  and  this  presents  a  distinction  between  this  case  before 
me  and  prior  reported  adjudications  of  a  similar  nature. 

The  power  and  jurisdiction  of  the  surrogate  to  determine  whether 
George  Fuchs  is  entitled  in  equity  to  share  in  the  distribution  of  his 
wife's  estate  seems  to  be  assumed  by  counsel  under  section  2472a 
of  the  former  Code  of  1913.  Matter  of  Thomburgh,  72  Misc.  Rep. 
620,  132  N,  Y.  Supp.  268;  Matter  of  Fischer,  153  App,  Div.  603, 
138  N.  Y.  Supp.  917 ;  Matter  of  Gary,  77  Misc.  Rep.  602,  605,  132 
N.  Y.  Supp.  682,  affirmed  155  App.  Div.  946,  140  N.  Y  Supp.  1112. 
Sed  cf  Schlesinger  v.  Schlesinger,  157  App.  Div.  633,  142  N.  Y. 
Supp.  729;  Matter  of  Schnabel,  202  N.  Y.  134,  95  N.  E.  698;  Matter 
of  Watson,  86  Misc.  Rep.  588,  597,  148  N,  Y,  Supp.  902.  And  no 
real  question  is  now  made  here  on  my  jurisdiction  to  determine  it. 
If  the  power  and  jurisdiction  so  exist,  the 'surrogate  would  by  stat- 
ute have  the  same  power  and  jurisdiction  to  determine  George  Fuchs' 
right  to  succeed  under  the  facts  disclosed  as  the  former  Court  of 
Chancery  or  the  present  Supreme  Court  of  this  state  alone  would 
have  had,  were  it  not  for  section  2472a,  C.  C-  ^-  I  am  not  disposed 
to  question  or  examine  at  length  my  own  jurisdiction  of  this  con- 
troversy at  this  time,  as  the  estate  is  small,  the  matter  pressing,  and 
the  parties  cannot  well  afford  any  other  solution  of  the  question  than 
mine.    What  they  think  I  am  able  to  take  cognizance  of,  I  will,  un- 
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der  the  peculiar  circumstances,  attempt,  evien  though,  if  I  have  no 
jurisdiction,  my  opinion  will  go  for  naught. 

The  estate  here  for  distribution  is  very  small,  and  yet  I  noticed 
with  pleasure  that  counsel  have  given  the  questions  arising  very  close 
professional  consideration.  I  have  endeavored  to  emulate  their  ex- 
cellent example  by  the  bestowal  of  no  less  consideration,  as  the  small 
affairs  of  these  poor  people  are  relatively  of  more  importance  to  them 
than  are  most  of  the  questions  of  law  to  the  many  great  estates  so 
frequently  before  me  in  this  court. 

The  principle  of  law  really  involved  in  this  proceeding  was  well 
stated  by  Lord  Justice  Fry  in  Cleaver  v.  Mutual  Reserve  Fund  Life 
Association,  [1892]  1  Q.  B.  147,  at  page  156: 

"That  no  system  of  Jurisprudence  can  with  reason  Include  amongst  tbe 
rights  which  It  enforces  rights  directly  resulting  to  the  person  asserting  them 
from  the  crime  of  that  person." 

This  is  a  very  wide  and  general  statement  of  a  distinguished  judge, 
and  I  shall  have  occasion  to  recur  to  it  later. 

Whenever  the  principle  under  review  is  discussed  in  English  or 
American  courts,  it  seems  to  be  regarded  as  conventional  to  refer  by 
way  of  illustration  and  justification  to  the  Roman  law,  both  in  its 
ancient  and  modern  forms.  The  Roman  law  forfeited  an  inheritance 
when  the  deceased  lost  his  life  through  the  fault  or  negligence  of  the 
heir.  "Heres  vel  legatarius  capere  non  potest  *  *  *  ei  eripitur" 
(D.  34,  9,  3 ;  D.  48,  20,  7,  4) ;  and  then  the  inheritance  generally  fell, 
by  way  of  caducary  succession,  to  the  fiscus  (D.  49,  14).  The  French 
law  was  substantially  the  same  in  passing  over  the  wrongdoer  in  any 
succession ;  but  in  French  law  the  succession  did  not  fall  to  the  state, 
but  to  the  next  heir  in  order  of  succession  (Domat,  pt.  2,  lib.  L  §  3 ; 
Code  Napoleon,  art.  727)-  I  notice  that  the  new  German  Civil  Code 
contains  a  similar  provision.  Section  2339,  subd.  1.  The  Canadian 
Code  of  Quebec  follows  the  Code  Napoleon.  Articles  610,  893.  But 
it  will  be  observed  that  all.  these  provisions  of  civil-law  countries  are 
matters  of  substantive  law,  and  founded  on  the  rule  that  the  wrong- 
doer was  unworthy,  "indighus,"  and  the  inheritance  was  consequently 
taken  away  from  him.  A  conclusive  presumption  of  the  civil  law  was 
that  by  reason  of  the  wrong  the  testator  would  have  revoked  the  leg- 
acy. There  are  no  such  principles  known  to  the  common-law  system, 
and  I  think  the  civil  law  is  illustrative  for  us  only  in  so  far  as  it  fur- 
nishes us  with  a  confirmation  of  the  public  policy  but  lately  expressed 
in  those  adjudications  of  the  commoi>-law  courts  to  which  I  shall 
refer. 

The  principle  in  question  was  recognized  in  this  state  in  1889  in 
an  equitable  action  to  enjoin  a  murderer  of  a  testator  from  taking 
under  a  devise  in  the  testator's  will.  Riggs  v.  Palmer,  115  N.  Y. 
506,  22  N.  E.  188,  S  L.  R.  A.  340,  12  Am.  St.  Rep.  819.  Whether 
the  decision  in  Riggs  v.  Palmer  was  placed  on  the  very  best  grounds 
has  been  doubted,  and  the  case  has  been  liberally  criticized  in  other 
jurisdictions,  but  without  warrant.  The  accuracy  of  the  main  prin- 
ciple was,  I  think,  intended  to  be  recognized  in  Ellerson  v.  Westcott, 
148  N.  Y.  149,  42  N.  E.  540,  and  not  questioned.    But  in  matters  of 
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practice  it  was  held  in  Ellerson  v.  Westcott  that  in  a  partition  action 
under  our  Code  an  amendment  to  a  complaint  should  be  denied  on  the 
ground  that  the  amendment  was  improper,  as  the  murder  did  not  per 
se  make  void  a  devise  in  a  will  executed  under  the  statute  of  wills. 
What  I  understand  to  have  been  really  held  in  Riggs  v.  Palmer  was 
that  equity  would  recognize  no  testamentary  succession  through  a 
murder  committed  to  bring  about  such  succession.  The  court  inti- 
mated that  the  crime  was  so  abhorrent  that  the  makers  of  the  statute 
of  wills  could  not  be  presumed  to  have  contemplated  a  succession  un- 
der the  statute  of  wills  by  one  who  murdered  the  testator  for  the 
very  purpose  of  gaining  by  the  statute  of  wills.  But  the  court  went 
further,  and  it  held  that  in  equity  no  one  can  be  permitted  to  profit 
by  his  own  crime.  115  N.  Y.  511,  22  N.  E.  188,  5  L.  R.  A.  340,  12 
Am.  St.  Rep.  819.  This  was  a  statement  of  our  public  policy,  now 
recognized  in  England  also.  In  re  Estate  of  Julian  Bernard  Hall, 
[1914]  P.  1.  Can  there  be  two  opinions  upon  the  equity  and  justice  of 
the  general  conclusion  ? 

This  matter  now  before  me  is  a  case  of  intestacy,  and  the  husband 
is  entitled  to  a  distributive  share  in  the  wife's  personalty  (section  100, 
Decedent  Estate  Law),  unless  the  facts  set  forth  in  the  stipulation  con- 
stitute a  legal  or  an  equitable  bar.  That  such  facts  do  not  constitute 
a  legal  bar  there  ought,  I  think,  to  be  no  question.  The  statute  of  dis- 
tributions has  been  framed  without  regard  to  any  such  disability,  and 
the  statutory  rights  of  the  husband  are  unaffected  by  the  principle  in 
question.  This  seems  to  have  been  the  conclusion  of  American  courts 
held  in  other  states  of  the  Union.  Shellenberger  v.  Ransom,  41  Neb. 
631,  59  N.  W.  935,  25  L.  R.  A.  564;  In  re  Carpenter's  Estate,  170 
Pa.  203,  32  Atl.  637,  29  L.  R.  A.  145,  50  Am.  St.  Rep.  765 ;  In  re 
Johnson's  Estate,  29  Pa.  Super.  Ct.  255. 

But  assuming,  without  deciding  the  point,  that  the  surrogate  may, 
under  section  2472a,  C.  C.  P.,  enacted  in  1910,  entertain  in  this  pro- 
ceeding assertions  of  equitable  bars  to  a  legal  title  to  a  distributive 
share  of  the  estate,  the  important  question  remains :  Would  the  facts 
stated  above  really  bar,  in  an  equitable  forum,  George  Fuchs  from 
taking  a  distributive  share  in  his  wife's  estate  under  the  statute  of 
distributions?    This  is  the  great  question  of  the  case. 

George  Fuchs  has  been  convicted  of  manslaughter.  Is  this  judg- 
ment per  se  a  complete  bar  in  equity,  or  will  a  court  of  equity  in  some 
cases  go  behind  the  judgment  and  examine  all  the  circumstances  at- 
tending the  commission  of  the  crime  in  order  to  ascertain  whether  or 
not  George  Fuchs  in  fact  killed  his  wife  for  the  purpose  of  enabling 
him  to  share  in  the  distribution  of  her  estate  under  the  statute  of 
distributions?  It  is  denied,  in  effect,  that  equity  can  go  behind  the 
verdict  or  judgment.  Ex  hypothesi  other  crimes  directly  benefiting 
the  slayer  of  the  wife  are  said  by  some  lawyers  of  distinction  to  be 
necessarily  included  in  the  crime  of  which  George  Fuchs  was  con^ 
ricted.  Such  seems  to  have  been  the  reasoning  on  this  point  in  Lundy 
V.  Lundy,  24  Can.  Sup.  Ct.  650,  652,  reversing  McKinnon  v.  Lundy, 
21  Ont.  App.  Rep.  560,  and  also  in  the  Estate  of  Julian  Bernard 
Hall,  [1914]   P.  1,  7,  8.     But  even  if  it  is  so  in  an  ordinary  case,^ 
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where  the  proof  of  murder  rests  on  the  criminal  conviction  alone,  it 
is  not,  I  think,  so  in  this  matter,  for  here  I  am  relieved  from  pre- 
sumptions and  permitted  by  the  stipulation  itself  to  look  at  all  the 
facts  stated  therein,  and  these  fj^cts  beyond  all  peradventure  disclose 
to  me  that  George  Fuchs,  while  in  the  course  of  commission  of  an- 
other crime,  killed  his  wife,  intending  not  to  kill  her,  but  to  kill  her 
paramour,  who  had  despoiled  the  slayer  oi  his  goods  and  robbed  him 
of  his  wife.  It  would  be  a  curious  course  of  equity  if,  when  these 
particulars  in  regard  to  the  killing  of  the  wife  are  conceded  to  be 
true  and  laid  before  a  judge  having  equity  powers,  he  could  or  would 
ignore  them.  Equity  is  the  very  refinement  of  adjustments  of  cir- 
cumstances which  the  law  ignores  and  cannot  from  its  generality  be 
presumed  to  have  included  in  its  operation.  Law  never  can  provide 
for  all  combinations  of  facts  or  circumstances.  So  innumerable  are 
these  combinations  of  facts  that  they  could  be  expressed  only  by 
the  media  employed  in  the  higher  mathematics.  Hence  equity,  in  any 
refined  system  of  jurisprudence,  must  always  supply  the  omissions 
and  the  inherent  defects  of  positive  law;  otherwise,  great  injustice 
under  the  color  of  law  would  be  done  in  many  cases. 

This  brings  me  to  the  real  consideration  of  the  statement  of  Lord 
Justice  Fry  before  noticed.  It  has  been  intimated  by  English  lawyers 
that  the  statement  of  that  eminent  judge  is  too  rigid,  and  I,  with  due 
deference  to  the  eminence  of  the  judge,  venture  to  agree  with  that 
suggestion.  Lord  Justice  Fry,  as  it  will  be  remembered,  stated  in 
substance  "that  no  system  of  jurisprudence  could  well  enforce  rights 
directly  resulting  from  the  commission  of  a  crime."  It  seems  to  me 
that  equity  ought  to  go  farther  than  this,  and  determine  whether  or 
not  the  crime  was  committed  for  the  purpose  of  influencing  the  suc- 
cession, and  if  it  was  not  so  committed  that  then  in  equity  the  con- 
viction under  the  Penal  Law  should  not  be  allowed  to  influence  the 
succession  or  to  take  away  the  convict's  right  of  succession.  In  sub- 
stance, this  conception  was  repudiated  by  Lord  Justice  Hamilton  in 
Estate  of  Hall,  [1914]  P.  7.  But  his  reasoning  does  not  carry  con- 
viction to  my  mind.  I  am  now  sitting  in  equity.  Not  all  crime  of  the 
person  convicted  should  debar  him  in  equity  from  taking  under  the 
statute  of  distributions,  but  only  a  crime  committed  with  intent  to 
bring  that  statute  into  operation  for  the  benefit  of  the  murdeher. 
Otherwise,  logically,  any  conviction  of  crime  would  be  a  bar,  which  is 
the  old  forfeiture  for  crime,  now  abolished  in  this  state.  Equity 
must  be  susceptible  of  being  administered  with  relation  to  actual  facts. 
If  it  is  dependent  on  presumptions,  equity  possesses  no  superiority  to 
law. 

George  Fuchs'  was  not  "homicide  per  infortunium,"  or  a  homicide 
by  "misadventure,"  where  one  by  mischance  accidentally  kills  another. 
George  Fuchs,  intending  to  kill  A.,  killed  B.,  his  wife.  This  is  murder 
in  criminal  law,  because  criminal  law  transfers  the  felonious  intent 
from  one  to  another.  The  murder  was  evidently  in  Fuchs'  case,  how»- 
ever,  alleviated  into  manslauehter  by  the  provocation.  Had  George 
Fuchs  been  indicted  for  manslaughter  at  common  law,  the  indictment 
would  have  charged  "that  he  did  feloniously  kill  and  slay  his  wife," 
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not  that  "he  did  feloniously,  willfully,  and  of  malice  aforethought 
kill  and  murder  her."  This  denoted  a  distinction  which  the  English 
cases  cited  refused  to  make  in  the  succession  cases  already  cited.  But 
none  of  those  cases  disclosed  the  particular  facts  stipulated  before  me, 
and  these  peculiar  and  particular  facts  permit  me  to  conclude  that 
in  equity  George  Fuchs  ought  not  to  be  barred  from  a  succession  un- 
der the  statute  of  distributions,  because  he  had  not  the  slijghtest  in- 
tention of  killing  his  wife  and  profiting  by  her  death,  which  is  the 
very  essence  of  the  equitable  bar,  as  I  see  it.  In  equity,  George  Fuchs 
is  not  barred  from  succession  under  the  statute  of  distributions. 
Settle  decree  accordingly. 


In  re  HABDEM'S  BSTATB. 
(Surrogate's  Court,  New  Xork  County.    December  23,  3914.) 

1.  WlI-LS  (§  704*) — CONSTBUCTION — JUBISDICTION  OF  SUBBOOATE. 

Under  Code  Civ.  Proc  f  2510,  subd.  8,  giving  a  Surrogate's  Court  Juris- 
diction, in  a  special  proceeding  brought  therefor,  to  determine  the  valid- 
ity, construction,  or  effect  of  any  <ilsposlf.lon  of  property  contained  in  a 
win  proved  in  such  court,  it  cannot,  where  any  party  taking  under  the 
win  has  a  right  to  try  his  title  by  jury,  without  his  consent,  determine 
validity  of  the  testamentary  disposition ;  section  2538,  as  to  direction  by 
the  surrogate  of  trial  by  Jury  of  a  controverted  question  of  fact,  having 
no  application  to  such  a  proceeding. 

[Ed.  Note.— For  other  cases,  see  Wills,  Cent  Dig.  {§  1680,  1681;  Dea 
Dig.  i  704.*] 

2.  JnBT  (§  28») — Waiveb — Infants — Special  Guabdians. 

Any  right  of  infant  parties  to  a  trial  by  jury  In  another  court  cannot 
be  vraived  by  special  guardians  appointed  for  a  proceeding  in  the  Sur- 
rogate's Court  to  determine  the  validity,  construction,  or  effect  of  a  dls- 
po.sltion  of  property  by  will. 

(Ed.  Note.— For  other  cases,  see  Jury,  Cent  Dig.  §§  176-196;  Dec.  Dig. 
!  28.*] 

3.  W1IJ.S   (f  695*) — CONSTBTJCTION — CONDITION   OF  CaUSE. 

Not  only  will  the  Surrogate's  Court  not  entertain  a  petition,  under  Code 
Civ.  Proc.  i  2615,  by  executors  and  testamentary  trustees  for  construc- 
tion of  the  win,  unless  there  is  some  substantial  doubt  but  it  will  not  do 
80  before  final  accounting,  where  construction  Is  sought  merely  for  the 
purpose  thereof. 

[Ed.  Note.— For  other  cases,  see  Wills,  Cent  Dig.  §§  166&-1669;  Dec. 
Dig.  §  695.«] 

4.  Wnxs  (g  702*) — ConbtbtjctioS — Heabing — Objections. 

Under  Code  Civ.  Proa  §  2615,  providing  that  an  executor  Interested  In 
obtaining  a  construction  of  the  will  may  present  to  the  Surrogate's  Court 
a  petition,  and, 'if  It  entertains  it  citation  shall  issue  to  all  persons  in- 
terested, and  on  return  thereof  it  shall  make  such  decree  as  Justice  re- 
quires, objection  that  there  is  no  ground  for  interposition  of  the  surro- 
gate miy  be  made  on  return  of  the  citation,  or  on  the  hearing;  Issuance 
of  the  citation  being  only  process,  and  not  disposing  of  the  merits  of  the 
application. 

[Ed.  Note.— For  other  cases,  see  Wills,  Cent  Dig.  i  1679;  Dec.  Dig.  g 
702.*] 

'For  other  c&ses  se*  same  topic  &  {  nombeb  in  Dec.  &  Am.  Digs.  1907  to  date,  &  Rep'r  Indeicea 
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In  the  matter  of  the  estate  of  James  Harden.    Petition  dismissed. 

Rumsey,  Sheppard  &  Ingalls,  of  New  York  City,  for  petitioners. 

Osborne,  Lamb  &  Garvan,  of  New  York  City,  for  Emma  Louise 
Harden  and  another. 

Egerton  L.  Winthrop,  Jr.,  of  New  York  City,  guardian  ad  litem  for 
Dorothea  Harden. 

A.  Perry  Osborn,  of  New  York  City,  special  guardian  for  Acheson 
Adair  Harden  and  another. 

FOWLER,  S.  This  is  a  proceeding  brought  on  by  a  petition-  of  the 
executors  and  trustees  of  the  trusts  enacted  under  the  will  of  James 
Harden  to  determine  the  validity,  construction,  or  effect  of  disposi- 
tions of  property  contained  in  a  will  proved  in  this  court.  It  is  brought 
pursuant  to  the  provisions  of  the  new  Surrogate's  Law  contained  in 
the  Code  of  Civil  Procedure  for  the  year  1914.  By  subdivision  8  of 
section  2510,  C.  C.  P.,  the  Surrogate's  Court  is  given  jurisdiction — 

■"to  determine  the  validity,  construction  or  effect  of  any  disposition  of  prop- 
«rty  contained  in  any  will  proved  in  his  court,  whenever  a  special  proceeding 
is  brought  for  that  purpose.    •    •    •  " 

By  new  section  2615,  C.  C.  P. : 

•"An  executor,  *  •  •  or  any  person  interested  In  obtaining  a  determina- 
tion as  to  the  validity,  construction  or  effect  of  auy  disposition  of  property 
contained  In  a  will,  may  present  to  the  Surrogate's  Court  in  which  such  will 
was  probated,  a  petition  setting  forth  the  facts  which  show  his  interest, 
*  *  •  and  the  particular  portion  of  such  will  concerning  which  he  requests 
the  determination  of  the  court  If  the  surrogate  entertains  the  application, 
a  citation  shall  issue  to  all  persons  interested  in  the  question  to  be  presented, 
to  show  cause  why  such  determination  should  not  be  made.  On  the  return 
of  the  citation  the  surrogate  shall  make  such  decree  as  Justice  requires." 

Before  the  year  1914  the  surrogate  had  power  to  construe  provisions 
of  wills  in  probate  proceedings.  Section  11,  c.  359,  Laws  of  1870; 
section  2624  of  former  C.  C.  P.  This  jurisdiction  was  at  first  confined 
to  personal  property,  but  by  chapter  584,  Laws  of  1910,  it  was  ex- 
tended to  testamentary  dispositions  of  real  property.  Under  these 
laws  it  was  held  that  the  legislative  intention  was  to  confer  on  the 
surrogate  a  power  and  jurisdiction  similar  to  that  theretofore  possess- 
ed by  courts  having  equitable  powers.  Matter  of  Mount,  185  N.  Y. 
162,  167,  77  N.  E.  999,  affirming  107  App.  Div.  1,  95  N.  Y.  Supp.  490. 

Pursuant  to  new  section  2615,  C.  C.  P.,  and  the  petition  presented  in 
this  matter  a  citation  was  issued  pro  forma,  and  on  the  return  thereof 
no  objection  was  formally  taken  to  the  surrogates'  jurisdiction  of  the 
proceeding.  On  the  contrary,  all  the  persons  cited  appeared  and  seemed 
to  acquiesce  in  the  jurisdiction  of  this  court,  and  they  asked  for  such 
construction  as  they  are  advised  their  several  interests  require.  As  this 
is  the  first  instance  before  me  under  the  new  law,  and  there  are  many 
following,  I  felt  it  incumbent  on  me  when  the  matter  came  on  for  argu- 
ment to  suggest  to  counsel  certain  difficulties  attending  the  application 
of  the  new  act  in  so  far  as  they  then  occurred  to  me.  Before  proceed- 
ing now  to  consider  the  subject-matter  of  the  petition,  let  me  again 
briefly  review  the  situation  created  in  this  court  by  the  new  act  in  mat- 
ters of  tliis  character. 
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[1,  2]  The  jurisdiction  cast  upon  the  surrogate  by  the  new  act  is- 
novel  to  some  extent,  and  vast,  and  its  exercise  requires  caution  and 
profound  consideration,  or  the  title  to  the  greatest  estates  in  this  city 
may  be  unsettled,  and  possibly  the  parties  in  interest  undone  or  dam- 
aged or  ruined,  by  our  rashness  or  inconsideration.  I  am  not  disposed, 
therefore,  to  proceed  on  the  act  without  the  utmost  care  and  only  after 
the  fullest  consideration.  It  must  be  readily  apparent  to  any  one  that 
the  title  to  nearly  all  the  property  in  this  jurisdiction  passes  in  some 
way  through  this  court,  and  the  title  may  come  here  for  consideration 
under  our  new  act.  To  my  mind  the  temerity  and  the  technical  inade- 
quacy of  the  new  legislation  under  review  is  unexampled  in  the  history 
of  lawmaking.  It  needs  to  be  immediately  supplemented  by  the  utmost 
caution  and  consideration  on  the  part  of  the  surrogate,  or  the  law  of 
property  will  be  thrown  into  great  confusion  in  this  state. 

Before  reviewing  briefly  the  nature  of  the  jurisdiction  purporting  to 
be  transferred  by  the  new  act  to  the  surrc^te,  let  me  point  out  that 
similar  legislation,  but  of  a  much  more  guarded  character,  has  not 
been  unfamiliar  in  other  common-law  countries.  For  example,  in  Eng- 
land, Act  22  and  23  Vict.  c.  35,  §  20,  permitted  executors  and  admin- 
istrators to  apply  to  the  court  in  a  summary  way  for  the  opinion,  ad- 
vice, or  direction  of  a  judge  on  any  question  of  administration  and 
they  would  be  indemnified  thereby.  But  the  court  soon  declined  upon, 
such  an  application  to  construe  an  instrument  or  malce  any  order  af- 
fecting the  rights  of  parties.  Re  Lorenz's  Settlement,  1  Dr.  &  Sm.  401.: 
Otherwise  they  said  the  effect  would  be  that  a  will  affecting  the  most 
difficult  questions  and  property  however  large  might  be  construed  and 
most  important  rights  decided  without  proper  precautions.  Per  Kin-  . 
dersley,  V.  C,  Re  Lorenz's  Settlement,  1  Dr.  &  Sm.  p.  404.  Finally 
when  a  difficult  question  of  law  was  involved  the  parties  were,  in  Eng- 
land, put  to  their  action.    Re  Mockett's  Will,  Johns.  628. 

Doubtless  there  is  some  difference  between  the  scope  of  Act  22  and 
23  Vict.  c.  35,  and  the  scope  of  the  act  now  under  my  consideration. 
The  object  of  the  Victorian  act  was  to  assist  the  executors  in  little 
matters  of  discretion.  The  illustrative  point  here  is  that  the  interests 
of  property  in  England  soon  made  it  necessary  to  limit  the  applica- 
tion of  that  act.  Can  there  be  a  better  practical  demonstration  of  the 
fact  that  short  cuts  to  relief  are  often  full  of  danger  to  estates  ? 

By  the  new  legislation  the  power  is  attempted  to  be  conferred  on 
this  court  to  determine  the  validity,  construction,  or  effect  of  any  dis- 
position of  property,  both  real  and  personal,  contained  in  any  will. 
This  grant  of  jurisdiction  involves  the  powers  formerly  committed  ei- 
ther to  the  courts  of  law  or  the  courts  of  equity  under  our  system  oi 
jurisprudence.    Nay,  more,  it  involves  both  jurisdictions. 

There  are,  however,  obvious  inherent  limitations  of  this  grant  of 
jurisdiction.  Certainly  it  cannot  confer  a  power  or  jurisdiction  on  the 
surrogate  to  determine  the  validity  of  any  title  by  devise,  where  the 
prior  remedy  was  an  action  at  law,  or  one  in  the  nature  of  ejectment 
or  to  try  title.  Brady  v.  McCosker,  1  N.  Y.  214;  Chipman  v.  Mont- 
gomery, 63  N.  Y.  221 ;  Weed  v.  Weed,  94  N.  Y,  243 ;  Anderson  vl 
Anderson,  112  N.  Y.  104,  114,  19  N.  E.  427,  2  U  R.  A.  175;  Coriey 
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V.  McEImeel,  149  N.  Y.  228. 236, 238, 43  N.  E.  628 ;  Jones  v.  Richards. 
24  Misc.  Rep.  625,  54  N.  Y.  Supp.  126;  Whitney  v.  Whitney,  63  Hun, 
59,  18  N.  Y.  Supp.  3;  McKinlay  v.  Van  Dusen,  76  App.  Div.  200,  78 
N.  Y.  Supp.  377.  Nor,  as  I  think,  can  the  right  of  the  infant  parties  to 
a  trial  by  jury  be  waived  by  special  guardians  appointed  fofr  this  pro- 
ceeding. Such  special  guardians  are  really  guardians  ad  litem  or  guard- 
ians appointed  ad  hoc  only. 

If  the  petition  in  this  court  for  construction  of  a  will  could  properly 
be  converted  and  treated  as  an  ejectment  proceeding  its  determination 
could  not  then  proceed  in  this  court.  Under  the  most  liberal  construc- 
tion of  the  new  act  I  hold  that  section  2538,  C.  C.  P.,  has  no  applica- 
tion to  a  jury  trial  in  a  proceeding  brought  for  the  construction  of  a 
will.  Such  issues  could  not  be  tri«l  by  jury  in  this  court.  Any  judg- 
ment which  the  surrogate,  without  a  jury,  might  render  on  the  validity 
of  a  devise,  would  not  be  binding  in  the  proper  forums,  unless  a  jury 
trial  were  expressly  waived.  Thus  it  is  apparent  that  the  surrogate 
ought  not  to  pass,  in  a  proceeding  to  obtain  a  construction  of  a  will, 
upon  the  validity  of  any  disposition  of  real  property  where  a  trial  by 
jury  is  a  matter  of  right  and  not  waived.  This,  I  think,  is  the  first 
proper  limitation  upon  the  exercise  by  the  surrogate  of  the  new  juris- 
diction to  construe  wills  and  devi.ses.  For  llie  present  I  am  determined 
that  I  will  not  pass  on  the  validity  of  any  devise  where  there  is  a  rem- 
edy in  the  devisee  in  the  nature  of  an  ejectment,  at  least  before  I  am 
advised  by  superior  authority  that  I  may  so  do.  I  will  not  indulge  in 
innocuous  and  worthless  judgments  knowingly. 

Formerly  courts  of  equity,  or  general  courts  vested  with  equitable  as 
well  as  common-law  powers,  would  not  pass  upon  the  validity  of  a 
will  disposing  of  real  property  unless  there  was  a  trust  (Dill  v.  Wisner, 
88  N.  Y.  153),  nor  could  it  pass  upon  the  validity  of  a  power  of  sale 
given  to  executors  by  a  will  (Mellen  v.  Mellen,  139  N.  Y.  210,  34  N. 
E.  925).  The  powers  of  the  surrogate  under  the  new  act  cannot  be 
greater  or  altogether  different  from  those  formerly  vested  in  the  courts 
of  equity  and  law  combined.  There  must  be  some  reasonable  limita- 
tion or  restriction  upon  the  powers  of  the  surrogate  under  the  new 
act  in  passing  on  the  rights  of  parties  who  take  under  wills.  A  very 
plain  limitation  to  my  mind  is  this :  In  no  case  where  any  party  taking 
under  the  will  has  a  right  to  try  his  title  by  jury  can  this  court,  without 
his  consent,  determine  the  validity  of  the  testamentary  disposition. 
This  operates  as  a  general  limitation  upon  the  surrogate's  jurisdiction 
to  determine  the  validity,  construction  or  effect  of  any  such  disposition. 
In  no  such  case  can  a  special  guardian  appointed  for  such  a  proceeding 
waive  the  infant's  right  to  trial  by  jury  in  another  court. 

It  is  doubtless  the  fact  that  since  section  1866,  C.  C.  P.,  taken  from 
chapter  238,  Laws  of  1853,  the  validity,  construction,  or  effect  of  a  tes- 
tamentary disposition  of  real  property  situated  within  this  state  may 
be  determined  in  an  action  brought  for  that  purpose  in  like  manner  as 
the  validity  of  a  deed  purporting  to  convey  land  may  be  determined. 
This  section  has  been  construed  by  the  courts,  and  I  take  it  tlrat  the 
limitations  laid  down  on  section  1866,  C.  C.  P.,  are  applicable  generally 
in  principle  to  the  surrogate's  procedure  under  the  new  Surrogate's 
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Code.  I  have  not  the  opportunity  at  the  moment,  nor  is  it  necessary  or 
proper  for  me,  to  discuss  in  this  proceeding  the  nature  of  the  general 
limitations  upon  the  exercise  of  a  jurisdiction  to  determine  the  con- 
struction, validity  or  effect  of  dispositions  of  property.  Each  case  un- 
der the  new  act  must  be  disposed  of  as  it  arises. 

[3]  The  surrogfate  ought  not  in  any  event  to  entertain  such  pro- 
ceedings as  this  merely  for  the  purpose  of  removing  doubts  of  the  par- 
ties, provided  the  means  of  forming  a  correct  legal  judgment  are  pat- 
ent on  the  fact  of  the  will.  In  other  words,  there  must  be  a  substan- 
tial doubt,  and  a  necessity  shown  for  relief  sought,  or  a  case  of  some 
kind,  made  on  some  principle,  before  recourse  to  the  surrogate  for  his 
determination  under  the  new  law  will  lie.  Mellen  v.  Mellen,  139  N.  Y. 
219,  34  N.  E.  925 ;  McKinlay  v.  Van  Dusen,  76  App.  Div.  200,  205, 
78  N.  Y.  Supp.  377;  Monypeny  v.  Monypeny,  131  App.  Div.  269,  115 
N.  Y.  Supp.  804.  This  is  not  and  cannot  be  in  the  nature  of  things  a 
court  of  consultation.  Executors  having  slight  doubt  cannot  be  al- 
lowed to  come  here  under  the  new  act  and  transfer  all  their  burdens 
to  the  surrogate,  especially  I  might  remark  (I  hope  with  due  gravity) 
while  executors  under  the  modem  law  are  entitled  to  retain  statutory 
commissions  for  the  performance  of  the  duties  of  their  office. 

If  it  is  contended  that  the  new  act  changes  all  former  law  and  prece- 
dent, and  that  it  invests  the  surrogate  with  the  most  extended  power 
ever  known  in  courts  of  justice  to  pass  upon  both  legal  and  equitable 
titles  derived  from  last  wills,  then  the  exercise  of  such  jurisdiction 
must  be  subject  to  such  reasonable  rules  as  this  court  finds  to  be  es- 
sential to  the  due  administration  of  justice.  For  this  point  I  am  not 
without  express  authority.  Matter  of  Mount,  185  N.  Y.  162,  167,  17 
N.  E.  999. 

One  of  the  rules  which  I  conceive  the  surrogate  should  lay  down  in 
proceedings  of  this  character  is  that  where  the  construction  may,  with- 
out any  substantial  prejudice  to  the  parties  meanwhile,  be  accorded  at 
a  later  stage,  in  the  regular  way,  on  the  settlement  of  the  final  account- 
ings of  the  testamentary  trustees  or  the  personal  representatives,  that 
then  such  construction  ought  to  be  postponed  by  the  surrc^ate  until  the 
final  accounting  or  the  settlement  of  the  decree  to  be  made  thereon. 
Otherwise  a  party  aggrieved  by  the  construction  accorded  might  be 
forced  to  take  separate  appeals,  one  from  the  decree  affording  construc- 
tion and  another  from  a  decree  of  distribution  on  the  final  account- 
ing. Such  a  course  of  procedure  would  be  both  vexatious  and  intol- 
erable. 

In  this  matter  the  petition  on  its  face  discloses  the  inherent  defects  I 
have  just  noticed.  The  construction  sought  is  expressly  declared  to 
be  for  the  very  purpose  of  the  final  accounting  in  futuro.  Now,  all 
such  matters  I  can  better  determine  on  such  accounting  and  in  the  reg- 
ular way.  No  valid  reason  is  alleged  in  the  petition  for  a  resort  to  this 
court  at  this  time,  and  therefore  it  cannot  be  allowed.  The  argument 
ab  inconvenienti  is  not  sufficient  to  change  this  conclusion. 

These  considerations  bring  me  to  another  point  of  fundamental  im- 
portance in  proceedings  of  this  character.  It  is  stipulated  by  all  the 
parties,  including  the  special  guardians  of  infants  concerned,  that  for 
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the  purposes  of  this  proceeding  the  facts  stated  in  the  petition  herein 
of  Emma  Louise  Harden  and  others,  verified  October  19,  1914,  are  true, 
but  that  the  statements  in  said  petition  as  to  the  values  are  not  to  be 
binding  upon  a  distribution  or  accounting,  or  except  for  the  sole  pur- 
pose of  determining  questions  of  construction.  This  strikes  me  as  a 
very  halting  stipulation  in  a  judicial  proceeding.  I  doubt  if  a  fact  once 
stipulated  in  a  judicial  proceeding  to  be  true  for  one  kind  of  judicial 
relief  may  be  taken  as  not  true  in  another  and  later  proceeding  in  the 
same  court,  at  least  if  judicial  action  has  once  been  predicated  of  such 
fact  as  true.  I  adverted  to  this  point  in  a  late  case  (Matter  of  Mesa 
y  Hernandez,  87  Misc.  Rep.  254,  149  N.  Y.  Supp.  536).  But  passing 
this  for  the  present,  the  preliminary  question  in  any  proceeding  for  con- 
struction of  a  will  before  the  surrogate  is : 

"Has  the  surrogate  Jurisdiction  or  power  to  take  extrinsic  evidence  at  all 
In  a  proceeding  of  this  character  for  construction  of  a  will?" 

I  have  on  several  prior  occasions  ventured  to  intimate  very  plainly 
that  the  surrogate's  power  to  take  extrinsic  evidence  in  a  proper  case 
was  a  necessary  and  logical  complement  of  his  general  grant  of  juris- 
diction to  construe  wills ;  for  otherwise  the  jurisdiction  must  fail  in 
every  instance  where  it  is  necessary  to  have  recourse  to  extrinsic  evi- 
dence or  go  beyond  the  written  documents  open  for  construction.  Mat- 
ter of  Sinnott,  82  Misc.  Rep.  220,  143  N.  Y.  Supp.  546;  Matter  of 
Raab,  79  Misc.  Rep.  188,  139  N.  Y.  Supp.  869;  Matter  of  Swartz,  79 
Misc.  Rep.  395,  139  N.  Y.  Supp.  1105. 

But  I  am  confronted  by  a  decision  of  the  Court  of  Appeals  bearing 
upon  a  part  of  the  present  section  2615,  C.  C.  P.,  which  always  seemed 
to  me,  in  effect,  to  deny  that  the  surrogate  has  jurisdiction  or  power 
to  take  extrinsic  evidence  upon  a  proceeding  for  construction  of  a  will. 
Matter  of  Will  of  Keleman,  126  N.  Y.  73,  26  N.  E.  968.  As  long  as 
that  decision  is  not  limited  or  leaves  the  point  in  doubt,  I  shall  labor 
under  great  uneasiness  when  receiving  even  competent  extrinsic  evi- 
dence in  a  matter  of  construction.  If  I  am  not  allowed  to  consider 
extrinsic  evidence,  the  stipulation  in  this  matter  before  me  must  go  for 
naught.  If  I  have  no  power  to  go  beyond  the  will,  I  cannot  really  con- 
sider the  stipulation  in  this  matter.    It  would  be  quite  out  of  the  case. 

But  I  am  further  embarrassed  by  the  tender  of  affidavits  of  Mary 
Harden  Fowler,  verified  November  5,  1914,  Emma  Louise  Harden, 
verified  October  29,  1914,  and  Robert  Huntley,  verified  May  26,  1914, 
the  facts  therein  stated  to  be  used  on  the  construction.  These  affi- 
davits were  received  without  objection,  and  they  stand  in  the  same  light 
as  to  their  competency  as  the  facts  stipulated  expressly.  The  affida- 
vits of  Mary  Harden  Fowler,  I  notice  also,  end  by  asking  the  surro- 
gate to  simply  construe  the  will  and  to  make  no  directions  as  to  dis- 
tribution. This  prayer  is  superfluous  or  supererogatory,  as  I  am  not 
likely  to  direct  any  distribution  in  this  character  of  proceeding.  This 
incident  is  only  important  as  disclosing  what  a  peculiar  kind  of  ju- 
dicial proceeding  this  at  bar  really  is.  But  for  the  determination  of 
this  matter  it  will,  in  any  event,  not  be  necessary  for  me  to  go  beyond 
ihe  facts  stated  in  the  petition  itself. 
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ar  as- the  new  legislation  sanctions  the  application  of  testa- 
rustees  to  this  court  for  its  direction  and  assistancp  by  way  of 
on,  I  am  not  disposed  to  deny  that  a  proper  case  may  be 
the  application.  I  am  convinced  it  will  require  grave  con- 
i  and  much  technical  accuracy  and  labor  if  it  is  to  be  finally 
in  the  court  of  review.  In  every  such  case  some  necessity  for 
osition  of  the  surrogate  ought  to  be  shown  on  the  face  of  the 

I  objection  that  there  is  no  ground  for  the  interposition  of  the 
may  be  taken  on  the  return  of  the  citation  or  on  the  hear- 
t  issuance  of  the  citation  is  only  process  or  inceptive,  and  it 
dispose  of  the  merits  of  the  application  as  urged  by  petition- 
;el.  When  the  petition  will  lie  for  construction  must  be  deter- 
the  facts  of  each  case.  A  case  where  construction  might 
rly  sought  in  the  Supreme  Court  of  this  state,  possessed  after 
quity  jurisdiction,  was  to  my  mind  disclosed  in  the  opinion  in 
,  Wager,  89  N.  Y.  161.  But  the  conditions  disclosed  in  that 
absent  here.  In  the  petition  in  this  matter  no  relief  is  pres- 
ed  for,  except  construction  to  enable  a  distribution  which  can 
place  hereafter  in  a  separate  proceeding.  The  new  act  does 
:mplate  that  such  a  proceeding  as  this  shall  be  a  discovery 
ig  to  enable  further  proceedings  in  this  court, 
time  the  questions  of  distribution  put  to  the  surrogate  in  this 
ig  are  purely  moot  or  abstract  questions,  in  so  far  as  any 
ecessity  is  disclosed.  Courts  never  decide  future  or  contingent 
,  or  unless  they  lead  to  immediate  results  or  relief  to  the  par- 
meroy's  Eq.  Jurisp.  §  1157,  and  cases  there  cited, 
er  a  proceeding  by  executors  to  obtain  the  direction  of  the 
;  in  regard  to  the  proper  discharge  of  their  duties  may  be  taken 
;eeding  of  this  character  under  the  new  legislation,  I  doubt, 
hurley,  62  Ala.  14;  Ferrand  v.  Howard,  38  N.  C.  381.  If  it 
wise,  then  the  legislation  does  not  take  into  consideration  the 
difficulties  in  this  jurisdiction.  It  must  be  apparent  to  others 
>  me  that  the  legislation,  construed  otherwise  than  as  I  have  in- 
would  substitute  the  discretion  of  the  surrogate  in  every  case 
discretion  of  testamentary  trustees  and  personal  representa- 
bw,  it  would  be  impracticable  and  impossible  for  the  surrogate 
urisdiction  to  exercise  a  discretion  in  respect  of  every  act  of 
representatives  or  testamentary  trustees, 
the  hearing  on  the  petition  and  answers  in  this  matter  came 
e  me,  as  the  stenographer's  minutes  disclose,  the  special  guard- 
counsel  for  Mrs.  Harden  and  Mrs.  Fowler  very  properly  stat- 
n  their  opinion  the  matter  was  not  ripe  for  adjudication  and 
determination  of  the  surrogate  should  be  postponed  until  the 
nt  of  the  accounts  of  the  executors  and  trustees  and  the  de- 
distribution.  But,  with  the  exception  of  otae  guardian,  this 
has  been  since  abandoned  in  the  written  briefs  submitted  to  me, 
he  parties  before  me,  except  one,  ask  for  the  judgment  prayed 
etition.  I  am  not  convinced  that  this  fact  alters  the  legal  sit- 
Much  as  I  desire  to  be  of  use  to  those  who  see  fit  to  resort  to 
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this  court,  I  must  proceed  on  principle  and  not  mero  motu  or  by  my 
own  volition.  Adjective  or  administrative  law  is  always  the  fruit  of 
past  exp»;rience  which  can  with  advantage  in  no  case  be  disregarded, 
even  when  the  ostensible  motive  of  the  act  is  reformation  or  expedition 
of  procedure. 

In  conclusion,  let  me  add  that  it  seems  to  me  that  on  the  face  of  the 
petition  no  valid  ground  is  stated  for  a  resort  to  the  surrogate  at  this 
time,  and  that  the  relief  expressly  sought  is  appropriate  for  the  pro- 
ceeding to  settle  the  accounts  of  the  executors  and  trustees,  and  that 
at  this  time  the  issues  should  not  be  prejudged.  While  this  is  true,  I 
cannot  but  regret  that  counsel  should  be  inconvenienced  by  my  conclu- 
sion; it  would  have  been  much  more  agreeable  for  me  to  have  an- 
swered the  questions  put  had  I  not  been  convinced  that  the  public  in- 
terest demanded  otherwise.  But  I  have  no  pride  of  opinion,  and  I  trust 
that  with  due  deference  to  orderly  procedure  the  validity  of  my  con- 
clusion may  speedily  come  under  review  by  the  proper  authorities. 
Such  a  course  would  involve  little  expense  and  the  estate  is  great 

Petition  dismissed. 


WEST  ELECTRIC  HAIR  CURLER  CO.  T.  HAMILTON  CORPORATION. 

(City  Court  of  New  York,  Special  Term.    December  22,  1914.) 

1.  Couirrs  (S  189*) — Irizbiob  CouitTS — Coioaucux  Cauindab — Tbial. 

Counsel  In  a  case  noticed  for  the  cominercial  calendar  established  by 
the  City  Court  of  the  city  of  New  York  for  the  speedy  disposition  of  liti- 
gation must  be  prepared  to  try  the  case  on  the  following  day,  or  present 
by  affidavit  adequate  excuse  for  adjournment. 

[Ed.  Note.— For  other  cases,  see  Courts,  Cent  Dig.  ||  409,  412,  413,  429, 
458 ;  Dec.  Dig.  S  189.*] 

2.  Courts  (§  189*)— Inferiob  Codots — Crrr  Coubt  or  City  of  Nbw  Tobk — 

Default — Vacation. 

AVbere  notice  of  the  noticing  of  a  case  for  trial  on  the  commercial  cal- 
endar on  a  designated  date  was  duly  given,  and  (he  case  appeared  on  the 
calendar  for  trial  on  the  following  day,  and  counsel  for  defendant  did 
not  appear  for  trial  or  submit  any  reason  for  adjournment,  a  default 
Judgment,  followed  by  execution  and  levy,  should  not  be  set  aside,  ex- 
cept on  adequate  terms,  unless  reasonable  excuse  U  presented  for  the 
default 

I  Ed.  Note. — For  other  cases,  see  Courts,  Cent  Dig.  §{  409,  412,  413, 
429,  458;   Dec.  Dig.  §  1S9.*1 

3.  Courts  ({  189*) — Inferiob  Courts — City  Coubt  of  Citt  of  New  York — 

Default — Vacation. 

Where  a  case  noticed  for  trial  on  the  commercial  calendar  of  the  City 
Court  of  the  City  of  New  York  was  dismissed,  only  a  strong  showing  of 
excuse  will  Justify  the  restoration  of  the  case  to  the  calendar,  and  a  case 
will  not  be  restored  by  consent. 

[Ed.  Note.— For  other  cases,  see  Courts,  Cent  Dig.  {§  409,  412,  413, 
429,  458;    Dec  Dig.  (  139.*] 

4.  Coubts  (§  189*) — Inferiob  Coubts— Citt  Coubt  of  Cmf  of  New  York — 

Default — Vacation. 

A  Judgment  by  default  by  the  City  Court  of  the  City  of  New  York  in 
a  case  placed  on  the  commercial  calendar,  followed  by  execution  and 

'For  other  cases  see  same  topic  &  I  Aumbeb  in  Dec.  A  Am.  Digs.  1907  to  date,  A  Rep'r  Indexes 
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ivlll  not  be  set  aside,  In  tbe  absence  of  reasonable  excuse  (or  the  de- 
uuless  defendant  will  pay  taxable  costs  and  disbursements,  Msta 
motion,  give  a  bond  to  secure  payment  of  any  judgment  recovered 

ilntiff,  and  iMiy  the  sherlS's  fees  and  poundage  under  tbe  execution 

Bvy. 

.  Note. — For  other  cases,  see  Courts,  Cent  Dig.  ({  409,  412,  413,  429, 
Dec  Dig.  S  189.*] 

by  the  West  Electric  Hair  Curler  Company  agamst  the  Ham- 
poration.  On  motion  to  set  aside  a  jud^ent  for  plaintiff 
default  on  the  commercial  calendar  of  the  City  Court  of  the 
Mew  York.    Conditionally  granted. 

lall  Jones,  of  New  York  City,  for  the  motion. 
;  Meyers,  of  New  York  City,  opposed. 

lOM,  J.  The  commercial  calendar  was  established  by  the 
)f  this  court  in  order  to  give  opportunity  for  the  speedy  trial 
;,  in  which  it  was  felt  that,  to  a  peculiar  degree,  delay  of  de- 
on  means  denial  of  justice.  Provision  was  made  for  the 
side  of  two  trial  parts  of  this  court  exclusively  for  the  trial 
s  coming  within  the  category  of  those  specified  in  the  amend- 
Rule  2,  City  Court  Rules.  Attorneys  should  familiarize 
es  with  the  status  and  progress  of  cases  on  this  special  cal- 
nd  the  practice  which  has  so  far  developed  concerning  it. 
imercial  calendar  has  now  been  in  operation  since  November 

and  it  has  proved  to  provide  a  forum  in  which  commercial 
lay,  as  was^  intended  by  the  sponsors  for  the  plan,  be  tried 
osed  of  within  a  few  weeks  after  the  cause  of  action  arises. 
3  are  multiplying  of  causes  which  have  been  tried,  judgments 
,  and  execution  satisfied,  within  a  month  from  the  service  of 
mons  and  complaint.  Cases  are  commonly  reached  for  trial 
ne,  two,  or  three  days  after  they  are  placed  on  the  commer- 
ndar. 

ounsel  in  a  case  noticed  for  the  commercial  calendar  must 
red  to  try  the  case  on  the  following  day,  or  present  by  affidavit 
:  legal  excuse  for  adjournment.  Only  a  minimum  adjournment 
narily  be  allowed  for  any  reason.  Counsel  failing  to  comply 
3  rule  of  readiness,  in  the  absence  of  legal  excuse,  should  be 
I  to  accept  the  consequences  of  their  default.  Conditions  cre- 
a  default  on  either  side  will  be  dealt  with  in  whatever  manner 
;st  to  promote  the  interests  of  substantial  and  speedy  justice, 
ase  at  bar  the  case  was  noticed  for  trial  on  the  commercial 

on  December  14,  1914.  Notice  to  this  effect  was  duly  served 
mber  9,  1914.  The  case  appeared  on  the  calendar  for  trial 
mber  15,  1914,  but  counsel  for  the  defendant  did  not  appear 

or  sut»nit  any  reason  for  adjournment.  An  inquest  was  ac- 
jr  taken  by  the  justice  presiding,  judgment  entered,  execution 
ind  a  levy  thereunder  made.  The  defendant  now  applied  for 
ling  of  this  default  and  the  restoration  of  the  case  to  the  cal- 
)r  trial. 

cases  see  same  topic  £  {  muubkb  in  Dec.  A  Am.  Digs.  1907  to  d&ta,  ft  Rep'r  IndexM 
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[2,  3]  This  should  not  be  done,  except  upon  adequate  terms.  No 
reasonable  excuse  was  presented  or  is  now  presented  for  the  defend- 
ant's default.  Murrell  v.  Graziade,  130  N.  Y.  Supp.  140.  Diligence 
in  preparing  for  immediate  trial  is  the  mutual  obligation  of  counsel 
on  both  sides  as  to  cases  placed  upon  this  commercial  calendar.  Liti- 
gants and  members  of  the  bar  have  long  desired  a  prompt  determina- 
tion of  these  causes,  in  which  dilatory  defenses  have  been  so  com- 
mon. Now  that  this  is  accorded,  counsel  must  co-operate  with  the 
court  in  promptly  clearing  this  calendar  of  causes  placed  upon  it 
The  privileges  of  this  calendar  are  for  the  diligent  and  the  vigilant, 
not  for  the  dilatory  or  the  neglectful.  Plaintiffs  are  entitled  to  one 
opportunity  to  try  their  cases  on  this  calendar,  and  are  entitled  to 
require  defendants  to  try  the  same  when  reached,  unless  legal  reason 
for  adjournment  can  be  shown ;  and  only  a  strong  showing  of  especial 
excuse  will  justify  the  restoration  to  the  commercial  calendar  of  a 
case  once  dismissed  from  that  calendar.  Cases  will  not  be  restored 
by  consent.  Defendants  likewise  may  not  gain  delay  through  per- 
mitting inquests  to  be  taken  against  them,  and  then  moving  later  to 
open  the  default.  Terms  will  be  imposed  as  a  condition  of  opening 
the  default  of  a  defendant,  in  the  absence  of  proof  that  the  justice 
presiding  ignored  affidavits  which  presented  a  legal  reason  for  post- 
ponement. 

[4]  The  motion  to  open  the  default  and  set  aside  tlie  judgment 
will  be  granted  on  condition  that  the  defendant,  within  five  days  from 
date:  (1)  Pay  all  taxable  costs  and  disbursements  to  date;  (2)  pay 
$10  costs  of  this  motion ;  (3)  furnish  a  bond,  with  acceptable  sureties, 
to  secure  the  payment  of  any  judgment  recovered  by  the  plaintiff; 
and  (4)  pay  the  sheriff's  fees  and  poundage  under  the  execution  and 
levy  outstanding.     Otherwise,  the  motion  is  denied,  with  $10  costs. 

Submit  order  providing  for  the  restoration  of  the  case  for  trial  on 
the  commercial  calendar  on  December  28,  1914. 
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In  re  LEWIS. 
(Supreme  Conrt,  Appellate  Division,  First  Department.    December  31,  1914.) 

Attornby  and  Client  (§  58*) — Dibbakkbnt— Gkouhdb — Evidence. 

Wbere,  in  proceedings  to  disbar  an  attorney  for  professional  miscon- 
duct, the  petitioner  introduced  evidence  sustaining  the  charges,  and  the 
attorney  testified  In  explanation  thereof,  and  when  the  case  was  ready_ 
for  submission  to  the  referee  admitted  that  he  had  been  guilty  of  mis- 
conduct and  threw  Wmself  on  the  mercy  of  the  court,  the  referee  prop- 
erly found  the  attorney  guilty  of  misconduct,  without  reviewing  the  tes- 
timony, and  the  attorney  must  he  disbarred. 

[Ed.  Note.— For  other  cases,  see  Attorney  and  Client,  Cent  Dig.  §§  TO- 
TS; Dec.  Dig.  i  58.*] 

Proceeding  by  the  Association  of  the  Bar  of  the  City  of  New  York 
for  the  disbarment  of  Samuel  Lewis,  Jr.,  an  attorney  at  law,  for  pro- 
fessional misconduct.    Judgment  of  disbarment. 

See,  also,  154  App.  Div.  896,  138  N.  Y.  Supp.  1126. 

Argued  before  INGRAHAM,  P.  J.,  and  McLAUGHLIN,  LAUGH- 
LIN,  CLARKE,  and  SCOTT,  JJ. 

Russell  H.  Robbins,  of  New  York  City,  for  petitioner. 
Stillman  P.  Kneeland,  of  New  York  City,  for  respondent. 

INGRAHAM,  P.  J.  The  respondent  was  admitted  to  practice  in 
November,  1902.  On  December  22,  1912,  the  Association  of  the  Bar  of 
the  City  of  New  York  presented  charges  against  the  respondent,  based 
upon  the  following  facts: 

That  on  or  about  August  6,  1909,  the  respondent,  as  attorney  for 
Ada  L.  Fairfield,  a  legatee  under  the  will  of  J.  B.  Thayer,  received 
from  the  executors  of  the  will  in  Kent,  N.  H.,  the  sum  of  $616.29 
on  behalf  of  his  client,  and  that  the  respondent  did  not  turn  over  to 
his  client  the  amount  to  which  his  client  was  entitled,  but  converted  it 
to  his  own  use;  that  on  September  13,  1909,  the  respondent  received 
from  the  executors  the  further  sum  of  $237.04,  the  receipt  of  which 
he  concealed  from  his  client  and  also  converted  to  his  own  use;  that 
on  April  5,  1910,  his  client  instituted  proceedings  in  the  Supreme 
Court  to  compel  the  respondent  to  turn  over  the  money  to  her,  and 
on  December  6,  1910,  an  order  was  made  directing  the  respondent  to 
pay  to  his  client  the  sun)  of  $800.04,  with  interest.  The  respondent 
failing  to  comply  with  this  order,  he  was  adjudged  guilty  of  contempt 
and  committed  to  the  county  jail,  and  finally  paid  the  money.  It  was 
further  charged  that  on  December  9,  1908,  the  respondent  represented 
to  one  Stewart  that  the  said  Ada  L.  Fairfield,  who  was  his  client,  was 
in  need  of  money,  and  induced  Stewart  to  advance  to  the  respond- 
ent for  the  benefit  of  his  client  the  sum  of  $100 ;  that  these  representa- 
tions were  false,  and  the  client  had  no  knowledge  of  the  transaction ; 
that  the  said  money  was  advanced  by  a  check  drawn  to  the  order  of 
the  client,  which  the  respondent  indorsed  and  cashed,  and  converted 
the  proceeds  to  his  own  use ;  that  the  respondent  subsequently  return- 
ed to  Stewart  the  sum  of  $30,  but  still  retains  the  balance. 

*For  other  caaea  see  aame  topic  &  i  nuubeb  in  Dec.  &  Am.  Digs.  1907  to  date,  &  Rep'r  Indexes 
150  N.Y.S.— 48 
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To  these  charges  the  respondent  interposed  an  answer,  admitting 
that  he  received  these  two  sums  of  money,  denying  that  he  converted 
the  said  sums,  or  any  portion  of  them,  to  his  own  use,  alleging  that  the 
said  moneys  were  received  with  the  knowledge  and  specific  authority 
of  his  client,  and  then  alleging  that  the  moneys  paid  out  on  behalf  of- 
his  client,  and  the  reasonable  value  of  his  services  exceeded  the  sums 
of  money  so  received.  As  to  the  second  charge  he  admits  that  he 
borrowed  from  Stewart,  on  behalf  of  his  client,  the  sum  of  $100,  but 
alleges  that  that  sum  was  spent  for  and  on  her  account,  of  which  fact 
she  was  fully  advised. 

Subsequently,  and  on  October  27,  1913,  additional  charges  were 
presented  by  the  Association  of  the  Bar  against  the  respondent  as 
follows : 

That  in  September,  1910,  one  Murtha  caused  to  be  delivered  to  the 
respondent  $290,  of  which  sum  $250  was  to  be  paid  over  by  the  re- 
spondent to  George  Gordon  Battle,  who  was  of  counsel  for  Murtha, 
and  the  balance  was  to  be  applied  in  payment  of  the  cost  of  printing 
the  record  in  certiorari  proceedings  in  the  application  of  Murtha  for 
reinstatement  to  the  police  force;  that  the  respondent  was  the  at- 
torney of  record  for  Murtha  in  that  proceeding,  and  received  the 
money,  agreeing  to  apply  it  to  the  purposes  stated;  that  he  did  not 
so  apply  said  money,  but  converted  the  same  to  his  own  use;  that 
such  application  was  not  submitted  to  the  Appellate  Division  until 
September,  1911,  and  that  between  September,  1910,  and  November, 
1911,  the  respondent  falsely  stated  to  Murtha  that  the  record  had  been 
sent  to  the  printer,  and  the  delay  was  caused  by  the  failure  of  the 
printer  to  deliver  the  printed  record;  that  after  the  respondent  sent 
the  record  to  the  printer  he  refused  to  pay  the  printing  bills,  and  false- 
ly stated  to  the  printer  that  he  had  not  received  the  money;  that  in 
the  fall  of  1911  the  respondent  returned  portions  of  the  money  to  Mur- 
tha in  installments,  and  for  that  purpose  sent  Murtha  two  checks,  for 
$50  each,  which  were  dishonored  by  the  bank  upon  which  they  were 
drawn. 

To  these  charges  the  respondent  admitted  that  he  was  retained  by 
Murtha  as  his  attorney;  that  he  received  the  siun  of  $290,  but  re- 
tained the  same  only  at  the  request  of  said  Murtha,  and  delivered  all 
moneys  in  his  possession  upon  demand ;  and  that  he  paid  the  printing 
bills  in  the  regular  course  of  business. 

These  charges  were  referred  to  the  official  referee,  and  after  the 
petitioner  had  submitted  testimony  tending  to  sustain  the  charges  the 
respondent  took  the  stand  and  was  examined  on  his  own  behalf  at 
great  length.  He  seems  to  have  made  the  usual  claim  that  when  he 
received  this  money  for  his  client — which  he  had  promised  to  promptly 
pay  to  her  as  soon  as  received — he  applied  it  on  account  of  some  in- 
definite claim  for  legal  services,  for  which  no  bill  had  ever  been  sent 
and  no  claim  ever  previously  made,  and  that  any  services  were  ren- 
dered was  never  definitely  established.  After  he  had  testified  as  to 
all  these  transactions  before  the  referee,  and  the  case  was  ready  to  be 
submitted,  the  respondent  appeared  before  the  referee  and  made  the 
following  statement : 
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respondent,  aiivearing  personally  and  by  cotinsel,  states  tliat,  while 
Is  by  his  entire  testimony  in  the  case,  yet,  upon  a  full  consideration 
latter,  he  is  satisfied  and  does  admit  that  he  has  been  guilty  of  mis- 
In  his  office  of  attorney  and  counselor  at  law,  and  throws  himself 
}  mercy  of  ttie  court." ' 

proceeding  then  seems  to  have  been  closed  and  the  case  sub- 
to  the  referee.  The  referee  has  now  filed  his  report,  submit- 
the  testimony  taken  before  him,  and  stating  that  after  this 
on  by  the  respondent  it  was  stipulated  that  the  case  be  closed 
eport  submitted  to  the  Appellate  Division  finding  the  respond- 
ty  of  misconduct  in  his  office  of  attorney  and  counselor  at  law. 
Feree  then  states  that  the  testimony  taken  clearly  shows  that 
)ondent  has  been  guilty  of  unprofessional  "conduct,  and  so  finds, 
.t  in  view  of  this  admission  he  finds  it  unnecessary  to  review 
imony. 

e  been  over  this  testimony  and  concur  with  the  referee.  It  is 
at  much  of  the  respondent's  testimony  was  false,  and  the  ref- 
is  satisfied  that  the  charges  were  proved.  It  is  thus  too  late 
respondent  to  "throw  himself  on  the  mercy  of  the  court." 
T  the  circumstances,  therefore,  without  further  considering  the 
i  view  of  the  admission  and  consent  of  the  respondent,  it  is 
lat  the  respondent  should  no  longer  remain  a  member  of  the 
i  he  is  therefore  disbarred.    All  concur. 


BROSKT  v.  HALLOCK.    (No.  65T8.) 

e  Court,  Appellate  Division,  First  Department    December  31,  1914.) 

I  46*) — Charob  of  Plaob  or  Tbial — Gkouitds. 
here,  in  an  employe's  action  brought  in  N.  county  for  injuries  sus- 
ed  in  6.  county,  where  defendant  resided,  the  papers  moving  to 
ige  the  place  of  trial  to  G.  county  for  the  convenience  of  witnesses 
ired  that  there  were  at  least  11  necessary  witnesses,  all  residents  of 
county,  and  no  affidavits  were  presented  in  opposition  thereto,  it 
error  to  deny  the  motion. 

id.  Note. — For  other  cases,  see  Venue,  Cent.  Dig.  {  68;  Dec.  Dig. 
•] 

il  from  Special  Term,  New  York  County. 

n  by  John  Brosky  against  Charles  D.  HaUock.    From  an  order 

a  motion  to  change  the  place  of  trial  for  the  convenience  of  wit- 

lefendant  appeals.    Reversed. 

:d  before  CLARKE,  McLAUGHLIN,  LAUGHUN,  SCOTT, 

TCHKISS,  JJ. 

L.  Fray,  of  Catskill,  for  appellant. 

rd  F.  Lindsay,  of  New  York  City,  for  respondent 

^UGHLIN,  J.  The  defendant,  a  resident  of  Greene  county, 
;d  the  plaintiff  to  work  in  a  sawmill  there  located,  and  while 
^aged  he  sustained  personal  injuries.  He  brought  this  action, 
le  being  laid  in  the  county  of  New  York,  to  recover  the  dam- 

:  cases  see  same  topic  ft  i  mmsBR  In  Dee.  A  Am.  Digs.  UOT  to  date,  &  Rep'r  Indvtes 
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ages  alleged  to  have  been  sustained,  on  the  ground  that  the  same  were 
caused  by  defendant's  negligence.  After  issue  was  joined,  defendant 
moved  to  change  the  place  of  trial  to  Greene  county  for  the  conven- 
ience of  witnesses. 

The  moving  papers  showed  there  were  at  least  11  necessary  and 
material  witnesses,  all  residents  of  that  county.  Notwithstanding 
no  affidavits  were  presented  on  behalf  of  the  plaintiff  in  opposition,  the 
motion  was  denied.  I  think  the  motion  should  have  been  granted.  The 
cause  of  action  arose  in  Greene  county.  All  of  the  witnesses,  unless 
it  be  the  plaintiff  himself,  reside  in  that  county.  Such  facts  brought 
the  case  within  the  general  rule,  which  is  that  transitory  actions  should 
be  tried  in  the  county  where  the  transaction  involved  in  the  controver- 
sy took  place.  Kaufman  v.  Kaufman,  152  App.  Div.  100,  136  N.  Y. 
Supp.  592;  Van  Alstine  v.  Burt,  151  App.  Div.  81,  135  N.  Y.  Supp. 
779;  Fluckiger  v.  Haber,  144  App.  Div.  65,  128  N.  Y.  Supp.  739. 

The  order  appealed  from,  therefore,  is  reversed,  with  $10  costs  and 
disbursements,  and  the  motion  granted,  with  $10  costs.    All  concur. 


PlilTT  V.  ILLINOIS  SURETY  CO.    (No.  6688.) 
(Supreme  Court,  Appellate  Division,  First  Department    December  31,  1914.) 

1.  Pleading  (§  238*) — ^Amendments — Aixowancb. 

Leave  to  serve  an  amended  or  supplemental  pleading  should  not  be 
granted,  unless  the  motion  papers  include  a  copy  of  the  pleading  which  it 
is  desired  to  serve. 

[Ed.  Note.— For  other  cases,  see  Pleading,  Cent  Dig.  f}  602,  620-625; 
Dec.  Dig.  I  238.*] 

2.  Pleading  (5  239*) — Amendments — ^Aliowanck — (Tondttions. 

Substantial  terms  should  be  imposed  before  allowing  plaintiff  to  serre 
an  amended  complaint  completely  changing  the  cause  of  action  and  based 
on  matters  which  he  should  have  known  before  the  suit  was  commenced. 

[Ed.  Note.— For  other  cases,  see  Pleading,  Cent  Dig.  |{  626-635 ;  Dec. 
Dig.  §  230.*] 

Appeal  from  Special  Term,  New  York  County. 

Action  by  Louis  PHtt  against  the  Illinois  Surety  Company.  From 
an  order  permitting  plaintiff  to  serve  an  amended  complaint,  defendant 
appeals.    Order  reversed,  and  motion  denied.  , 

Argued  before  INGRAHAM,  P.  J.,  and  McLAUGHLiN,  SCOTT, 
DOWLING,  and  HOTCHKISS,  JJ. 

Nelson  L.  Keach,  of  New  York  City,  for  appellant 
William  Weil,  of  New  York  City,  for  respondent. 

SCOTT,  J.  [1]  It  is  a  well-established  rule,  which  in  our  opinion 
should  not  be  departed  from,  that  no  motion  for  leave  to  serve  an 
amended  or  supplemental  pleading  should  be  granted,  unless  the  motion 
papers  include  a  copy  of  the  pleading  which  it  is  desired  to  serve.  The 
only  exception  to  this  rule  is  when  the  proposed  amendment  is  purely 
formal  and  of  a  character  which  does  not  affect  the  issues.    No  such 

*For  otber  cases  see  same  lopK'  &  i  nvmseb  In  Dec.  &  Am.  Bigs.  1907  to  data,  &  Rep'r.Iadeut 
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pleading  was  served  in  the  present  case,  and  the  motion  for 
on  should  have  been  denied. 

^en  if  the  motion  papers  had  been  sufficient  to  warrant  the 
of  the  motion,  the  terms  imposed  were  quite  inadequate.  The 
mendment,  so  far  as  we  can  judge  of  its  character  by  the  pa- 
ire  us,  completely  changed  the  cause  of  action,  and  this,  too, 
1  of  matters  which  the  plainuff  should  have  known  before  the 
)riginally  commenced.  In  such  a  case  substantial  terms  should 
:d. 

appealed  from  reversed,  with  $10  costs  and  disbursements, 
3n  denied,  with  $10  costs,  with  leave  to  renew  upon  proper 
id  upon  payment  of  said  costs.    All  concur. 


TOWNSBND  V.  JOHN  B.  CARTER  CO. 

SAME  V.  CARTER  CONST.  CO. 

(Nos.  6646,  6647.) 

Court,  Appellate  Division,  First  Department    December  31,  1914.) 

§  6*) — Complicated  Tbarsactions — Jubisoiotion. 
re  defendant  constractlon  company  contracted  to  pay  plaintiff  a 
tage  of  profits  to  be  derived  from  certain  contracts,  and  the  agree- 
ixpressly  provided  for  an  accounting,  which  it  appeared  woald  be 
nd  complicated,  the  contract  should  be  construed  to  require  pay- 
)nly  of  profits  as  such,  and  hence  a  complaint  alleging  such  facts 

grounds  for  equitable  relief. 

Note. — For  other  cases,  see  Account,  Cent.  Dig.  g{  17,  18;   Dec. 
6.»] 

5  from  Special  Term,  New  York  County. 
)y  Willard  H.  Townsend  against  the  John  B.  Carter  Company, 
,  and  against  the  Carter  Construction  Company,  impleaded, 
ers  overruling  the  impleaded  defendants'  separate  demurrers 
iplaint,  they  prosecute  separate  appeals.  Affirmed  on  the  ap- 
e  Carter  Construction  Company,  and  reversed  on  the  appeal 
in  B.  Carter  Company. 

before  INGRAHAM,  P.  J.,  and  LAUGHLIN,  SCOTT, 
JG,  and  HOTCHKISS,  JJ. 

n  Kellogg,  of  New  York  City,  for  appellants. 
IcCulloh,  of  New  York  City,  for  respondent. 

\  J.  We  are  of  opinion  tliat  the  complaint  states  a  sufficient 
:tion  in  equity  against  the  appellant  Carter  Construction  Com- 
that  its  demurrer  was  rightly  overruled.  The  agreement  to 
iff  a  percentage  of  the  profits  to  be  derived  from  certain  con- 
i  bear  the  construction  that  the  payment  was  to  be  of  the 
such.  Furthermore,  the  agreement  between  the  parties  ex- 
ovides  for  an  accotmting,  and  it  is  perfectly  apparent  that, 
ver  side  of  the  court  the  action  is  to  be  tried,  there  must  ul- 
e  a  long  and  complicated  accounting. 

aea  see  same  topic  ft  I  mdmsbk  In  Dec  A  Am.  Digs.  1D01  to  date,  &  Rep'r  Indue* 
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As  to  the  John  B.  Carter  Company,  however,  we  can  discern  in  the 
complaint  no  cause  of  action.  It  made  no  contract  with  plaintiff,  and 
owed  him  no  duty,  nor  is  it  alleged  that  for  any  reason  it  will  be  neces- 
sary to  undertake  to  trace  the  profits  into  the  hands  of  the  John  B.  Car- 
ter Company. 

The  order  appealed  from  by  the  Carter  Construction  Company  will 
therefore  be  affirmed,  with  $10  costs  and  disbursements,  with  leave  to 
said  appellant  to  withdraw  the  demurrer  and  answer  within  20  days, 
upon  payment  of  costs  in  this  court  and  in  the  court  below.  The  order 
appealed  from  by  the  John  B.  Carter  Company  will  be  reversed,  with 
$10  costs  and  disbursements,  and  the  demurrer  sustained,  with  $10 
costs,  with  leave  to  plaintiff  to  amend  his  complaint  within  20  days,  up- 
on payment  of  all  costs  in  this  court  and  in  the  court  below.   All  concur. 


CANADIAN  AGENCY,  Limited,  ▼.  ASSETS  REALIZATION  CO.  et  aL 

(No.  6496.) 

(Supreme  Court,  Appellate  Division,  First  Department    December  18,  1914.) 

1.  COBPOBATIONS  (|  117*)  —  SALE  OF  STOCK — INDEPENDENT  AgBEEMENT  — 

Bbeach  of  Contract  of  Sale. 

Where  there  is  no  allegation  that  an  Independent  agreement  to  make  a 
market  for  the  stock  was  a  condition  of  the  sale  of  the  stock,  a  breach 
of  the  independent  agreement  does  not  authorise  a  rescission  of  the  sale. 

[Ed.  Note. — For  other  cases,  see  Corporations,  Cent.  Dig,  {  506;  Dec. 
Dig.  §  117.»] 

2.  Fkaud  (§  45*) — ^Pleading — Knowledge. 

A  complaint  at  law  for  damages  for  fraud  is  Insufficient,  where  there  Is 
no  allegation  of  knowledge. 

[Ed.  Note. — For  other  cases,  see  Fraud,  C«it.  Diit  i  40;  Dec.  Dig. 
I  45.*] 

3.  Sales  (§  113*) — Rescission — Gboonds — Innocent  Misbepbksentatiorb. 

To  justify  the  rescission  of  a  contract  in  equity  for  Innocent  misrepre- 
sentations by  the  seller,  the  essentials  are  misrepresentation  as  to  a  ma- 
terial fact,  reliance  on  the  misrepresentation,  diligent  offer  to  return,  and 
no  material  diange  in  the  situation  of  the  parties  between  the  dme  of 
purchase  and  the  time  of  the  ofter  to  return. 

[Ed.  Note.— For  other  cases,  see  Sales,  Cent  Dig.  §|  286,  287;  Dec.  Dig. 
§  113.*] 

4.  Cobpobations  (J  117*) — Sale  of  Stock — Rescission  in  Equitt — Innocent 

Misbepbesentations. 

Where  the  owners  of  stock  in  a  corporation  Innocently  represented  that 
the  corporation  was  a  successfal  going  concern,  earning  daring  stated 
periods  a  sum  which  would  make  available  $800,000  per  year,  when  as  a 
'  fact  the  corporation  had  during  the  periods  named  earned  no  sum  so 
available  for  dividends,  and  that  It  was  commencing  business  with  a  cap- 
ital $100,000  less  than  the  sum  stated,  authorizes  a  rescission  in  equity. 

[Ed.  Note. — For  other  cases,  see  Corporations,  Cent  Dig.  {  606;  Dea 
Dig.  i  117.*] 

Appeal  from  Special  Term,  New  York  County. 

Action  by  the  Canadian  Agency,  Limited,  against  the  Assets  Reali- 
zation Company,  impleaded  with  F.  G.  Webster  and  others.  From 
an  order  overruling  a  demurrer  to  an  amended  complaint,'  defendants 

*For  otlier  eaiM  m«  same  topic  t  }  numbes  In  Dec.  A  Am.  Digs.  U07  to  data,  &  Rep'r  Indexn 


Digitized  by 


Google 


Sup.  Ct)      CANADIAN  AOBNOT  V.  ASSSTS  BSAUZATION  OO.  759 

Webster  and  others  appeal.    Affirmed,  with  leave  to  withdraw  demur- 
rer and  answer. 

Argued  before  INGRAHAM,  P.  J.,  and  LAUGHLIN,  SCOTT, 
DOWLING,  and  HOTCHKISS,  JJ. 

Alexander  B.  Siegel,  of  New  York  City,  for  appellants. 
Samuel  Untermyer  and  Irwin  Untermyer,  both  of  New  York  City, 
for  respondent. 

DOWLING,  J.  The  facts  admitted  by  the  demurrer  herein  may 
be  summarized  as  follows:  The  individual  defendants  compose  the 
respective  firms  of  Kidder,  Peabody  &  Co.,  and  F.  S.  Moseley  &  Co. 
Prior  to  October,  1912,  said  firms,  together  with  the  defendant  cor- 
poration Assets  Realization  Company,  were  joint  owners  of  certain 
shares  of  stock  in  the  United  States  Worsted  Company  (a  corporation 
organized  under  the  laws  of  the  commonwealth  of  Massachusetts, 
hereinafter  referred  to  as  the  Company,  including  first  preferred  stock, 
second  preferred  stock,  and  common  stock,  in  excess,  in  each  of  said 
classes,  of  the  amounts  subsequently  purchased  by  the  plaintiff.  In 
the  months  of  October  and  November,  1912,  the  defendants,  by  Lad- 
enburg,  Thalman  &  Co.,  their  agents,  duly  authorized  in  that  behalf, 
represented  to  the  plaintiff  that  the  Company  was  then  earning  at 
the  rate  of  7  per  cent,  on  its  first  and  second  preferred  stock,  and, 
in  addition  thereto,  over  2  per  cent,  on  the  common  stock,  and  that 
the  Company  throughout  past  years  had  earned  an  average  in  ex- 
cess of  $800,000  per  annum  in  net  profits ;  further,  that  the  net  earn- 
ings of  said  Company  throughout  past  years  had  averaged  and  were 
equal  in  amount  per  year  to  the  figures  appearing  in  the  first  column 
of  a  certain  statement  which  was  then  furnished  to  plaintiff,  and  of 
which  the  following  is  a  copy,  and  that  based  upon  such  past  net 
earnings  the  estimated  net  earnings  thereafter  would  be  shown  on 
the  second  column  of  said  statement: 

Statement  of  Income  Available  for  Dividend  Distribution. 

Based  on  Results    Estimated  on 
of  past  Tears.       Consolidation. 

$800,000  $1,000,000 

Seven  per  cent,  dividend  on  first  preferred 
stoclc    350,000  350,000 

450,000  650,000 

Seven  per  cent  dividend  on  second  preferred 
stock   , 280,000  280,000 

$170,000  $  370,000 

Equals  on  common  stock 2l^%  6%% 

It  was  further  represented  to  the  plaintiff  that  the  Company  was 
commencing  operations  with  a  working  cash  capital  of  $2,500,000; 
that  between  July  1,  1912,  and  November  1,  1912,  it  had  earned  a 
surplus  at  the  rate  of  $800,000  per  annum,  all  of  which  was  availa- 
ble for  dividend  distribution,  and  that  the  value  of  its  plant,  mer- 
chandise, and  other  quick  assets  was  $9,000,000.  The  defendant  dur- 
ing said  months  further  represented  to  plaintiff  that  the  assets  and 
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liabilities  of  the  Company  were  equal  in  amount  to  the  figures  appear- 
ing in  a  certain  statement  which  was  then  furnished  to  the  plaintiff, 
and  of  which  the  following  is  a  copy: 

Assets. 

Plants,  water  power,  and  good  will $12,260,797  74 

Bills  and  accounts  receivable 1,218,167  75 

Inventories  of  mercbandlse,  etc 3,441,976  13 

Investments    153,132  07 

$17,137,073  69 
Liabilities. 

Capital— First  preferred $5,000,000 

Second   preferred. 4,000.000 

Common   7,000,000 

$16,000,000  00 

Payables    8,611,2«2  82 

Less   cash 2,474,189  13 

1,137,073  69 

$17,137,073  69 

The  plaintiff,  which  is  a  foreign  corporation  organized  under  the 
laws  of  the  United  Kingdom  of  Great  Britain  and  Ireland,  in  reli- 
ance upon  said  representations,  agreed  with  the  defendants  to  accept 
and  pay  for,  and  in  or  about  the  month  of  November,  1912,  did  ac- 
cept and  pay  for,  425  shares  of  the  first  preferred  stock,  150  shares 
of  the  second  preferred  stock,  and  250  shares  of  the  common  stock 
of  said  company,  for  which  plaintiffs  paid  to  the  defendants  the  sum 
of  $52,500.     PlaintiflE  further  alleges: 

"Ninth.  Said  representations  were  false — In  that,  In  tratb  and  in  fact,  the 
United  States  Worsted  Company  was  making  no  current  earnings  whatever  at 
the  time  said  representations  were  made ;  in  that,  based  upon  the  results  of  the 
operations  of  past  years,  there  would  not  be  available  for  dividends  on  the  com- 
pany's stocks  a  sum  equal,  or  nearly  equal,  to  $800,000,  or  any  sum  whatever ;  in 
that  the  plants,  merchandise,  and  other  quick  assets  of  the  United  States  Wor- 
sted Company  were  not  of  the  value  of  $9,000,000,  and  did  not  exceed  the  sum 
of  $8,107,000 ;  In  that  the  United  States  Worsted  Company,  between  July  1, 1912, 
and  November  1, 1912,  had  earned  uo  surplus  available  for  dividend  distribution, 
and  earned  no  surplus  whatever,  but  that  It  had,  on  the  contrary,  lost  heavily 
In  Its  operations ;  In  that  the  company  was  not  commencing  and  did  not  com- 
mence operations  with  a  working  cash  capital  of  $2,500,000;  In  that  the  $2,- 
474,189.13  represented  as  cash  was  not  working  cash  capital,  and  it  was  com- 
mencing and  did  commence  operations  without  any  working  cash  capital  what- 
ever. Said  representations  were  also  false — In  that  the  bills  and  accounts  re- 
ceivable of  said  company  and  the  Inventories  of  merchandise  did  not  together 
exceed  $3,830,143.88 ;  in  that  the  payables,  in  truth  and  In  fact,  far  exceeded 
$3,941,000.  Said  representations  were  also  false,  in  that  the  Investments  of 
said  company,  represented  as  aforesaid  to  have  been  $153,132.07,  did  not  ex- 
ceed $54,000." 

Plaintiff  alleges  it  would  not  have  entered  into  the  agreement  with 
the  defendants,  and  would  not  have  paid  said  consideration,  except 
for  the  false  representations  made  by  the  defendants,  which  it  be- 
lieved to  be  true,  and  on  which  it  relied  in  acquiring  said  stock.  In 
or  about  the  month  of  April,  1913,  and  immediately  upon  discovery 
of  the  fact  that  said  representations  were  false,  plaintiff  offered  to 
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id  shares  of  stock  to  the  defendants,  and  duly  demanded 
ment  to  it  of  tlie  consideration  paid  therefor;  but  the  de- 
have  at  all  times  refused  and  still  continue  to  refuse  to 
i  return  of  said  stock,  or  to  repay  plaintiff  any  part  of  the 
tion  paid  therefor,  although  the  plaintiff  is  ready,  able,  and 
'  return  the  shares  of  stock  received  by  it  as  aforesaid,  and 
lid  shares  of  stock  to  the  defendants  upon  the  return  to  him 
nount  paid  by  him  in  consideration  therefor.  Further,  that 
he  time  the  defendants  accepted  payment  for  said  stocks  and 
nd  by  the  plaintiff  for  the  return  of  the  money  so  paid 

5  no  material  change  in  the  situation  with  respect  to  said 
tates  Worsted  Company.  It  is  also  claimed  that  part  of 
:ment,  pursuant  to  which  plaintiff  agreed  to  purchase  the 
as  that  plaintiff  promised  and  agreed  to  and  with  the  defend- 
irithhold  from  sale  the  first  aad  second  preferred  stocks  of 
ted  Company  for  a  period  of  six  months  from  and  after  the 
of  November,  1912,  and  the  defendants  promised  and  agreed 
ith  the  plaintiff,  as  a  condition  on  their  part  to  be  performed, 
in  said  period  of  six  months  the  copartnership  of  Kidder, 

6  Co.  would  establish  a  market  for  said  stocks  by  making 
)ffering  of  the  first  preferred  stock  in  the  markets  of  America, 
<n,  and  of  Amsterdam  at  not  less  than  par,  and  by  making  a 
'ering  of  the  second  preferred  stock  in  the  American  markets 
iS  than  80,  all  of  which  said  firm  has  failed  to  do. 

h'ef  sought  is  that  the  contract  and  sale  executed  as  aforesaid, 
payments  of  money  and  the  transfers  of  the  stock  executed 
id  contract  and  in  pursuance  thereof,  be  rescinded,  annulled, 
void,  and  set  aside,  and  that  the  plaintiff  redeliver  to  the 
ts  the  shares  of  stock  in  question,  and  that  the  defendants 
the  plaintiff  all  the  -moneys  received  by  them  from  plaintiff, 
rest  from  the  date  of  such  payments. 

5  we  deem  the  alleged  agreement  that  a  market  would  be 
or  the  first  and  second  preferred  stock  to  have  been  an  in- 
t  agreement,  and  there  is  no  allegation  that  a  condition  of 
was  that,  if  the  defendants  did  not  create  a  market,  title  to 
s  should  be  reassumed  by  them  and  the  purchase  price  repaid, 

that  so  far  as  that  branch  of  the  case  is  concerned,  in  the 
itate  of  the  pleadings,  the  plaintiflF  could  not  do  more  than 
lamages,  if  any,  which  it  might  have  sustained  by  reason  of 
re  to  carry  out  such  independent  agreement,  and  such  breach 
varrant  rescission.  MuUer  v.  Eno,  14  N.  Y.  597. 
It. the  important  question  presented  by  the  appeal  is  whether 
stated  warranted  a  rescission  of  the  contract  upon  the  ground 
dants'  misrepresentations.  While  the  demurrer  admit*  that 
:sentations  made  were  not  in  fact  true,  it  will  be  noticed  that 
no  allegation  of  scienter  upon  the  part  of  defendants,  such 
I  be  required  to  sustain  an  action  brought  at  law  to  recover 

for  fraud.  Concededly  the  complaint  would  be  insufficient 
n  such  an  action,  because  of  the  failure  to  allege  knowledge 
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upon  the  part  of  the  defendants  of  the  falsity  of  the  rq)resentatJons 
made  by  them.  But  this  is  an  action  brought  in  equity  for  the  rescis- 
sion of  the  contract  between  the  parties  upon  the  theory  of  an  innocent 
misrepresentation  made  by  the  sellers,  which  induced  the  buyer  to 
purchase  property  in  reliance  upon  the  misrepresentations,  in  the  ab- 
sence of  which  he  would  not  have  bought. 

[3]  The  essentials  to  justify  a  rescission  of  a  contract  under  such 
conditions,  as  gathered  from  the  authorities,  appear  to  be:  First, 
the  misrepresentation  of  a  material  and  substantial  fact  in  relation 
to  the  property  sold;  second,  a  reliance  upon  such  misrepresentation 
by  the  purchaser,  who  is  induced  thereby  to  make  the  purchase ;  third, 
an  offer  to  return  the  property  bought  promptly  upon  the  discovery 
of  the  falsity  of  the  representations ;  and,  fourth,  no  material  change 
in  the  situation  of  the  parties  between  the  time  of  the  purchase  and 
the  time  of  the  offer  to  return.  While  the  court  at  Special  Term 
deemed  this  a  case  of  mutual  mistake  (and  it  is  such  from  one  point 
of  view,  since  both  parties  were  mistaken  as  to  material  facts  affect- 
ing the  property  sold),  still  it  is  something  more  than  that,  for  the 
defendants,  desirous  of  inducing  the  sale  of  the  property  which  they 
owned,  voluntarily  made  representations  concerning  it  for  the  pur- 
pose of  inducing  others  to  purchase,  intending  and  knowing  that  pro- 
spective purchasers  would  rely  upon  such  representations  as  an  in- 
ducement for  their  acquisition  of  the  defendants'  property.  Had 
the  defendants  chosen  to  keep  silent  regarding  the  property  wliich 
they  offered  for  sale,  the  rule  of  caveat  emptor  would  have  applied, 
and  plaintiff  would  have  been  without  relief,  if  he  had  bought  the 
property  without  investigation  of.  any  kind. 

When  persons  who  have  property  which  they  desire  to  sell  offer  it 
in  the  market,  and  make  representations  as  an  inducement  for  its 
purchase,  they  assimie  the  burden  of  seeing  to  it  that  the  representa- 
tions which  they  make  are  true,  and  if  they  do  not  purport  to  be  made 
upon  their  personal  knowledge,  they  must  show  the  source  of  the 
belief  which  they  entertain  as  to  the  truth  of  the  representations.  De- 
fendants were  under  no  obligations  to  make  representations  as  to 
the  property  which  they  were  offering  to  the  public,  save  in  so  far 
as  they  would  induce  investigators  to  take  stock  off  their  hands,  and 
every  sound  consideration  of  business  morality,  as  well  as  of  equitable 
jurisdiction,  would  seem  to  call  for  their  being  held  accountable  for 
false  representations  made  by  them,  even  if  they  did  not  show  them 
to  be  false,  and  therefore  were  not  guilty  of  actual  fraud.  The  gen- 
eral rule  as  laid  down  in  Parsons  on  Contracts  (9th  Ed.)  vol.  2,  p.  775, 
is  as  follows: 

"Thongh  an  ionocent  misrepresentation,  even  If  relied  apon,  will  give  no 
right  to  damages  in  a  court  of  law,  relief  may  be  given  in  equity.  A  suit  for 
rescission  of  a  contract  or  conveyance  wlU  be  sustained  in  equity,  though  the 
misrepresentation  on  which  the  suit  Is  based  was  made  innocently.  Reese, 
etc.  Mining  Co.  v.  Smith,  L.  R.  4  H.  L.  64 ;  Arkwrlght  v.  Newbold,  17  Oh.  D. 
301,  320;  Redgrave  v.  Hurd,  20  Ch.  D.  1;  Nelson  y.  Wood,  62  Ala.  1T5; 
Black  V.  Walton,  32  Ark.  321 ;  Shelton  v.  Ellis,  70  Ga.  297 ;  Allen  v.  Hart, 
72  111.  104;  Hicks  v.  Stevens,  121  111.  186  [11  N.  E.  241];  Dunn  v.  White,  63 
Mo.  181 ;  Cowley  v.  Smyth,  46  N.  J.  Law,  380  [50  Am.  Rep.  432]." 
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State  Chief  Judge  Andrews,  in  Kountze  v.  Kennedy,  147 
♦,  41  N.  E.  414,  29  L.  R.  A.  360,  49  Am.  St.  Rep.  651,  reoog^ 
:  existence  of  such  a  rule  in  the  following  language: 

misrepresentation  was  honestly  made,  believing  It  to  be  true,  what- 
■  liability  he  may  Incur,  he  cannot  be  made  liable  in  an  action  for 
be  law  affords  remedies  for  the  consequences  of  Innocent  misrepre- 
A  contract  Induced  thereby  may,  in  many  cases,  be  avoided,  and 
.ble  powers  of  courts  are  frequently  Interposed  for  the  rescission  of 
or  transactions  based  upon  mistake  or  innocent  misrepresentation. 
(  common-law  action  of  deceit  furnishes  a  remedy  for  fraud  which 
be  preserved,  we  think  it  should  be  kept  within  its  ancient  limits, 
d  not  by  construction  be  expanded  to  embrace  dealings  which,  how- 
•rtnnate  they  may  have  proved  to  one  of  the  parties,  were  not  in- 
actual  intentional  fraud  on  the  part  of  the  other." 

immond  v.  Pennock,  61  N.  Y.  145,  Commissioner  Dwight 

use  has  thus  far  been  considered  as  though  the  fraud  requisite  as  a 
rescinding  a  <;ontract  in  equity  Is  the  same  in  nature  as  that  de- 
n  a  court  of  law  In  an  action  for  damages  for  deceit  In  equity,  the 
relief  is  derived  from  the  suppression  or  misrepresentation  of  ma- 
it,  though  there  be  no  intent  to  defraud.  Per  Lord  Romilly,  in  Peek 
y,  L.  R,  18  Eq.  79,  113;  Wilcox  v.  Iowa  University,  32  Iowa,  367. 
jv  has  been  applied  to  innocent  misrepresentations  in  a  prospectus, 
;  that  they  were  of  the  essence  of  the  contract  Smith  v.  Reese 
>.,  L.  R.  2  Eq.  264 ;  Kennedy  v.  Panama  Co.,  L.  R.  2  Q.  B.  580.  This 
is  substantially  grounded  in  fraud,  since  the  misrepresentation  oper- 
urprlse  and  imposition  upon  the  opposite  party  to  the  contract.  It  is 
>le  and  unconscientious  for  a  party  to  Insist  on  holding  the  benefit  of 
rt  which  he  has  obtained  through  misrepresentations,  however  inno- 
lade.  1  Story,  Eq.  Jur.  g  193,  and  cases  cited;  Perry  on  Trusts,  § 
ere  can  be  no  doubt  that.  In  this  aspect  of  the  case  the  defendant  ob- 
le  property  of  the  plaintiff  through  misrepresentations  which  are  ma- 
'en  though  It  be  assumed  that  they  were  made  without  bad  Intent  on 

oberts  v.  Fisher,  43  N.  Y.  159,  3  Am.  Rep.  680,  plaintiff  sued 
alance  due  for  goods  sold  and  delivered,  to  which  the  defend- 
:  up  a  defense  of  payment,  claiming  the  plaintiff  had  received 
of  Homer  Rice  &  Co.  in  full  payment  of  the  discharge  of 
)t,  when  in  fact  the  latter  had  stopped  payment  on  the  16th 
month,  the  note  having  been  delivered  on  the  17th.  At  the 
the  transfer  of  the  note  the  insolvency  of  Homer  Rice  &  Co. 
t  known  to  either  party.  In  reversing  the  judgment  for  de- 
ts,  the  court  said  that  upon  broad  principles  of  justice  it  would 
lat  a  man  should  not  be  allowed  to  pay  a  debt  with  worthless 
though  both  parties  supposed  it  to  be  good.  In  the  course  of 
nion  it  was  said : 

.  sell  to  B.  a  horse  on  a  farm,  and  get  his  pay  by  note,  the  horse  being 
■ed  as  delivered  there,  and  it  turn  out,  contrary  to  the  expectation  of 
at  the  horse  was  accldently  killed  on  the  day  before  the  sale,  it  woold 
-  be  pretended  that  A.  could  recover  on  the  note;  yet  It  is  dl£9cnlt  to 
lish  the  cases  In  principle." 

further  (43  N.  Y.  163,  3  Am.  Rep.  680): 

parties  made  this  contract  in  Ignorance  of  a  material  controlling  fact, 
i  insolvency  of  Kice  &  Co.    Had  that  been  known  to  the  plaintiffs,  it 
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Is  Quite  Clear  they  would  not  have  accepted  ttals  note ;  the  contract  would  not 
have  been  made.  Had  It  beop  known  to  the  defendants  (as  the  proof  shows 
It  was  not),  the  transfer  of  the  note  would  have  been  a  fraud  upon  the  plain- 
tiffs, and  would  have  avoided  the  contract.  Both  being  Ignorant  of  such  a 
fact,  the  plaintiffs  are  allowed  to  rescind  the  ccmtroct  In  the  courts  of  this 
state." 

The  court  quoted  with  approval  Leger  v.  Bonnaffe,  2  Barb.  475, 
where  a  party  had  purchased  bills  of  exchange  on  a  foreign  house, 
which  had  then  failed,  unknown  to  the  parties  here,  and  paid  for 
them  in  notes  of  third  persons;  and  it  was  held  that  the  purchaser 
might  rescind  the  purchase,  as  founded  in  mutual  mistake,  and  that 
he  could  reclaim  his  notes;  and  also  Baldwin  v.  Van  Deusen,  37  N. 
Y.  487,  where  the  defendant  had  sold  the  notes  of  one  Onley  as 
genuine,  who  it  was  subsequently  discovered  was  an  infant — a  mutual 
mistake — and  it  was  held  that  this  gave  the  right  of  rescission  to  the 
plaintiff  upon  the  discovery  of  the  mistake. 

Wilson  V.  Randall,  dJ  N.  Y.  338,  was  a  case  of  an  executed  con- 
tract for  the  purchase  of  land,  where,  instead  of  receiving  56.15  acres, 
as  shown  by  the  survey,  upon  which  basis  plaintiff  paid  for  the  prop- 
erty at  an  acreage  price,  there  were  but  48.47  acres  in  the  tract.  The 
court  said  that  by  a  mistake,  induced  in  whole  or  in  part  by  the  un- 
true, though  not  fraudulent,  representation  of  the  defendant — 

"the  plaintiff  has  paid  for  56.15  acres,  and  the  mistake  was  not  known  to  him 
until  after  the  conveyance  was  executed.  It  Is  very  just  that  under  these  cir- 
cumstances the  plaintiff  should  recover  back  the  money  paid  for  the  land  in 
excess  of  the  actual  Quantity,  and  the  law,  we  think,  justifies  the  recovery  in 
this  case." 

In  Carr  v.  Nat.  Bank  &  Loan  Co.  of  Watertown,  167  N.  Y.  375, 
60  N.  E.  649,  82  Am.  St.  Rep.  725,  which  was  an  executed  contract 
for  the  purchase  of  certain  bonds,  the  court  said : 

"The  appellant  argues  that  the  facts  did  not  establish  any  actual  fraud  on 
the  part  of  the  defendant  But  that  was  not  essential  to  the  granting  of  the 
relief  plaintiff  demanded.  There  was  shown  to  have  been  such  a  condition  of 
things,  in  the  situation  of  the  parties  and  in  the  ignorance  in  which  the  plain- 
tiff was  kept  of  material  facts,  by  ways  of  suppression  or  of  misrepreseuta- 
tion,  as  in  equity  to  warrant  her  in  wholly  repudiating  the  transaction.  It 
is  quite  immaterial  that  there  may  have  been  no  Intention  to  actually  de- 
fraud.   Hammond  v.  Pennock,  61  N.  Y.  145." 

A  similar  rule  has  been  laid  down  in  the  United  States  Supreme 
Court.  Thus,  in  Smith  v.  Richards,  13  Pet.  26,  10  L.  Ed.  42,  which 
was  a  case  of  an  executed  contract  for  the  purchase  of  certain  gold 
bearing  lands  upon  false  representations.  Justice  Barbour  said: 

"It  is  an  ancient  and  well-established  principle  that  whenever  suppressio 
▼eri  or  suggestio  falsi  occur,  and  more  especially  both  together,  they  afford 
sufliclent  ground  to  set  aside  any  release  or  conveyance.  This  ancient  prin- 
ciple, thus  expressed  with  so  much  senteutious  brevity,  is  laid  down  in  terms 
somewhat  more  comprehensive,  and  having  a  direct  bearing  on  the  present 
case,  by  a  modern  text-writer  on  equity.  In  1  Madd.  Oiian.  208,  it  is  thus 
stated:  'If,  indeed,  a  man,  upon  a  treaty  for  any  contract,  make  a  false  rep- 
resentation, whether  knowingly  or  not,  by  means  of  which  he  puts  the  party 
bargaining  under  a  mistake  upon  the  terms  of  bargain,  it  is  a  fraud,  and  re- 
lievable  in  equity.'  The  doctrine  thus  laid  down  is  almost  in  the  very  words 
used  by  the  Chancellor  in  the  case  of  Neville  v.  Wilkinson,  1  Bro.  G.  C  646, 
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exception  of  tbe  words  'whether  knowingly  or  not' ;  and  the  part  of 
jsition  embraced  by  these  words  Is  founded  upon  the  case  of  Alnslle 
cott,  9  Yes.  21,  which  fully  sustains  Mr.  Maddock.  In  this  latter 
following  strong  language  Is  used:  'No  doubt,  by  a  representation,  s 
y  bind  himself  iuat  as  much  as  by  an  express  covenant.  If  know- 
repres^its  what  Is  not  true,  no  doubt  he  is  bound.  If,  without  know- 
it  is  not  true,  he  takes  upon  himself  to  make  a  representation  to  an- 
on the  faith  of  which  that  other  acts,  no  doubt  he  Is  bound,  though 
lUe  was  perfectly  innocent.'" 

quoting  with  approval  certain  English  cases,  and  those  of 

Executors  v.  Roosevelt,  5  Johns.  Ch.  174,  and  McFerran  v. 

3  Cranch,  281,  2  L.  Ed.  436,  in  the  latter  of  which  the  cour^ 

ho  sells  property  on  a  description  given  by  himself  is  bound  to  make 

t  description ;   and  if  It  be  untrue  in  a  material  point,  although  tbe 

be  occasioned  by  a  mistake,  he  must  still  remain  liable  for  that 

;e  Barbour  then  proceeded  to  say: 

principles  of  these  cases  we  consider  founded  In  sound  morals  and 
ley  rest  upon  the  ground  that  the  party  selling  the  property  must  be 
(1  to  know  whether  the  representation  which  he  makes  of  It  is  true 

If  he  knows  It  to  be  false,  that  is  fraud  of  the  most  positive  kind ; 
}  does  not  know  it,  then  it  can  only  be  from  gross  negligence,  and  in 
lation  of  a  court  of  equity  a  representation  founded  on  mistake,  result- 
I  such  negligence,  Is  fraud.  6  Yes.  180,  189 ;  Jeremy,  385,  386.  Tbe 
iT  confides  in  It,  upon  the  assumption  that  the  owner  knows  his  own 
,    »    •    •    and,  as  was  well  argued  in  the  case  in  Cranch,  It  la  Im- 

to  the  purchaser  whether  the  misrepresentation  proceeded  from  mis- 
fraud.  The  injury  to  him  is  the  same,  whatever  may  have  been  the 
of  the  seller." 

r  cases  in  which  sales  were  rescinded  upon  the  ground  of  false 
atations  innocently  made  by  the  defendant  are  Turner  v.  Ward, 
S.  618,  14  Sup.  Ct.  1179,  23  L.  Ed.  391 ;  Doggett  v.  Emerson, 
Cas.  No.  3960;  Toslyn  v.  Cadillac  Automobile  Co.,  177  Fed. 
1  C.  C.  A.  77. 

unnecessary  to  cite  cases  in  other  jurisdictions  where  similar 
las  been  upheld.  Their  general  purport  is  well  stated  by  a  sin- 
rtation  from  Spurr  v.  Benedict,  99  Mass.  463,  in  the  case  of 
cuted  contract,  where  the  court  said: 

ake  is  a  head  of  equity  jurisdiction,  distinguished  from  fraud.  Relief 
ted  on  the  ground  that  it  would  <  be  unconscientious  to  oblige  a  man, 
s  not  been  himself  negligent  or  in  fault,  to  adhere  to  bis  bargain,  and 
Q  property  which  he  was  Induced  to  purchase  by  a  misapprehension  as 
iterial  and  essential  circumstance,  which  he  was  led  into  by  the  con- 
the  other  party.  •  •  •  The  defendant  was  himself  mistaken  as 
t  he  owned,  and  consequently  misled  the  plaintiff,  and  under  the  in- 
of  the  mutual  error  the  transaction  was  consommated.  But  the  preju- 
lonsequenees  to  the  purchaser  are  the  same  as  If  the  conduct  of  tbe 
had  been  designedly  fraudulent" 

England,  where  tlie  tendency  has  been  to  hold  the  issuers  of 
;ctuses  to  strict  accountability,  wherever  the  public  had  subscrib- 
shares  on  the  faith  thereof,  it  was  held  in  Smith  v.  Reese  River 
my,  L.  R.  2  Eq.  263,  that  the  shareholder  who  had  subscribed 
:  faith  of  the  prospectus  was  entitled  to  an  injunction  against  an 
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action  for  calls,  although  the  directors  themselves  had  been  deceived, 
and  had  been  guilty  of  no  willful  fraud.  In  Peek  v.  Gumey,  L.  R.  13 
Eq.  79,  the  court  held  that  directors  who  induced  the  public  to  join  in 
a  speculation  which  they  honestly  believed  would  turn  out  successful 
would  be  liable  if  they  did  not  give  the  public  all  the  information 
which  they  themselves  possessed  of  the  matter,  even  though  they  be- 
lieved such  concealment  would  be  beneficial  to  those  they  induced  to  go 
into  the  venture.  In  Redgrave  v.  Hurd,  20  Ch.  D.  1,  the  defendant  ob- 
tained judgment  upon  his  counterclaim  rescinding  an  agreement  for 
the  purchase  of  a  house,  the  inducement  to  buy  which  was  that  the 
purchaser  should  be  taken  into  partnership  as  a  solicitor  with  the  sell- 
er, whose  business  was  represented  to  amount  to  £300  a  year,  the  sell- 
er having  paid  a  deposit  and  taken  possession,  but  seeking  to  rescind 
when  he  discovered  that  the  practice  would  not  equal  the  representa- 
tion, and  setting  up  a  demand  for  rescission  as  a  counterclaim  to  the 
seller's  action  for  specific  performance.    The  court  said : 

"According  to  the  decisions  of  the  courts  of  equity,  It  was  not  necessary, 
In  order  to  set  aside  a  contract  obtained  by  material  false  representation,  to 
prove  that  the  party  who  obtained  it  knew  at  the  time  when  the  representa- 
tion was  made  that  it  was  false.  It  was  put  in  two  ways,  either  of  which  was 
sufficient  One  way  of  putting  the  case  was:  'A  man  is  not  to  be  allowed  to 
get  the  benefit  from  a  statement  which  he  admits  to  be  false.  He  Is  not  to  be 
allowed  to  say,  for  the  purpose  of  clyll  jurisdiction,  that  when  he  made  it  he 
did  not  know  it  to  be  false ;  he  ought  to  have  found  that  out  before  he  made 
it'  The  other  way  of  putting  it  was  this:  'Even  assuming  that  the  moral 
fraud  must  be  shown  in  order  to  set  aside  a  contract,  you  have  it  where  a 
man,  having  obtained  a  beneficial  contract  by  a  statement  which  he  now 
knows  to  l>e  false.  Insists  npon  keeping  that  contract.  To  do  so  is  moral  delin- 
quency; no  man  ought  to  seek  to  take  advantage  of  his  own  false  state- 
ments.' " 

Pollock,  in  his  work  on  the  Principles  of  Contract  (4th  Ed.),  in  chap- 
ter 10,  which  is  devoted  to  the  right  of  rescission,  expressly  recognizes 
that  right  as  applicable  to  cases  of  simple  misrepresentation  where  the 
truth  thereof  in  any  way  goes  to  the  essence  of  the  contract,  as  well 
as  to  cases  of  fraud.  That  writer  also  lays  down  the  proposition  (page 
553)  that: 

"£ven  willful  ignorance  may  have  the  same  consequences  as  fraud.  So 
may  ignorance,  which,  though  not  willful,  is  reckless;  as  when  positive  as- 
sertions of  fact  are  made  as  If  founded  on  the  party's  own  knowledge,  whereas 
In  truth  they  are  merely  adopted  on  trust  from  some  other  person.  The 
proper  course  In  such  a  case  is  to  refer  distinctly  to  the  authori^  r^ed 
upon." 

And  again  at  page  524: 

"The  affirmation  of  a  thing  as  within  my  own  knowledge  Implies  the  affir- 
mation that  I  have  peculiar  means  of  knowledge;  and  if  I  have  not  such 
means,  then  my  statement  is  false,  and  I  shall  Justly  be  held  answerable  for 
it,  unless,  indeed,  the  special  knowledge  thus  claimed  is  of  a  kind  manii^tly 
Incredible." 

Anson  on  Principles  of  the  Engljsh  Law  of  Contract  (13th  English 
Ed.)  page  172,  says: 

"Fraud  dUTers  from  innocent  misrepresentation.  In  that  one  does,  and  the 
other  does  not,  give  rise  to  an  action  ex  delicto.  Fraud  Is  a  wrong  in  Itself, 
and  may  be  treated  as  such,  besides  being  a  vitiating  element  in  contract.    In- 
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alsrepresentatlon  may  vitiate  a  contract,  but  never  gives  rise  to  an 
s  delicto,  the  action  of  deceit  'It  mnst  be  borne  In  mind,'  says  Cot- 
F.,  'that  In  an  action  for  setting  aside  a  contract  which  has  been  ob- 
y  misrepresentation  the  plaintiff  may  succeed,  though  the  misrepre- 
1  was  Innocent;  but  in  an  action  of  deceit,  the  representation  to  found 
>n  must  not  be  innocent,  that  is  to  say,  it  must  be  made  either  wltli  a 
ge  of  its  being  false,  or  with  a  reckless  disregard  as  to  whether  it  is 
:  true.'    Arkwrlght  v.  Newbold,  17  Ch.  D.  320." 

author  then  lays  down  the  proposition  (Id,  p.  182) : 

?ent  misrepresentation  wlilch  brings  about  a  contract  is  now  a  ground  - 
ng  the  contract  aside,  and  this  rule  applies  to  contracts  of  every  de- 
i"  (citing  Redgrave  v.  Hurd,  20  Cb.  D.  1,  and  Newblgglng  v.  Adam, 
}.  682). 

Id.  p.  184: 

principle  Is  dearly  stated  by  Lord  Bramwell  in  Derry  v.  Peek,  14 
8.  347,  speaking  of  the  various  rights  of  one  who  has  been  injured  by 
nith  of  statements  inducing  a  contract:  To  tills  may  now  be  added 
table  rule  that  a  material  misrepresentation,  though  not  fraudulent, 
e  a  right  to  avoid  or  rescind  a  contract,  wliere  capable  of  such  rescis- 

text-writers  upon  the  subject  of  equity  jurisdiction  have  all  rec- 
I  the  right  to  rescind  in  case  of  mistake.  Thus  Story  in  his 
intaries  on  Equity  Jurisprudence  (13th  Ed.)  p.  149,  lays  down 
leral  rule  that  an  act  done  or  a  contract  made  under  a  mistake 
ranee  of  a  material  fact  is  voidable,  and  relievable  in  equity; 
y  qualification  being  that  it  must  be  material  to  the  act  or  con- 
Then,  at  page  159,  he  says  that  in  cases  of  mutual  mistake  go- 
he  essence  of  the  contract  it  is  by  no  means  necessary  that  there 
be  any  presumption  of  fraud,  but,  on  the  contrary*  equity  may 
:lieve,  however  innocent  the  parties  may  be ;  and  at  page  213 : 

:her  the  party  thus  mtsr^resentlng  a  material  fact  knew  it  to  be 
'  made  the  assertion  without  knowing  whether  it  were  true  or  false, 
y  Immaterial;  for  the  aflSrmatlou  of  what  one  does  not  know  or  be- 
be  true  is  equally  In  morals  and  law  as  unjustifiable  as  the  afflrma- 
vhat  Is  known  to  be  positively  false.  And  even  If  the  party  Innocently 
>sents  a  material  fact  by  mistake,  it  is  equally  conclusive ;  for  it  oper- 
i  surprise  and  imposition  ntxin  the  other  party." 

ird's  Equity  Jurisprudence  (Potter's  Ed.)  69,  thus  states  the 
tion: 

ts  of  equity  sometimes  give  relief  in  cases  of  mutual  mistakes,  unac- 
ed  by  fraud,  when  the  property  which  one  party  intended  to  sell,  and 
r  intended  to  buy,  did  not  In  fact  exist,  or  where  the  subject-matter 
Hie  and  purchase  is  so  materially  variant  from  what  the  parties  sup- 
to  be  that  the  substantial  object  of  the  sale  and  burchase  entirely 
•    •» 

omeroy's  Equity  Jurisprudence  (3d  Ed.)  vol.  2,  §  856,  there  are 
luisites  laid  down — 

fil  to  the  exercise  of  the  equitable  Jurisdiction  in  giving  any  relief,  de- 
or  affirmative:  The  fact  concerning  which  the  mistake  Is  made  must 
rial  to  the  transaction,  affecting  Its  substance  and  not  merely  its  lu- 
and  the  mistake  Itself  moat  be  so  important  that  it  determines  the 
of  the  mistaken  party." 
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In  Beach  on  Modem  Equity  Jurisprudence,  voL  1,  pp.  48  to  57,  in- 
clusive, the  question  of  mutual  mistakes  of  fact  is  treated,  and  the 
conclusion  reached  that  mutual  mistake,  as  distinguished  from  fraud, 
imports  that  both  parties  were  innocently  ignorant  or  mistaken  as  to 
some  matter  material  to  the  contract,  and  that  if  the  mistake  of  one 
party  is  induced  by  representations  or  acts  of  the  other  party  it 
amounts  to  fraud,  rather  than  mistake.  But  in  any  event  each  party 
to  a  contract  is  required  to  be  vigilant,  and  to  abstain  from  stating 
anything  tending  to  deceive  or  mislead  the  other.  If,  as  the  result 
of  such  a  representation  as  to  a  material  fact,  one  party  will  obtain 
an  advantage  over  the  other,  they  will  be  restored  to  their  original 
condition,  even  where  the  contract  has  been  executed. 

In  Eaton  on  Equity,  page  270,  the  rule  is  laid  down  that : 

"A  mistake  as  to  tbe  nature  or  fundamentdl  qualities  of  the  subject-matter, 
so  tliat  it  goes  to  the  whole  substance  of  the  agreement  and  renders  the  sub* 
ject-matter  contracted  for  essentially  different  In  kind  from  the  thing  as  it 
actually  exists,  may  avoid  tbe  contract  Thus  equity  will  set  aside  a  sale  of 
land  entered  into  by  both  parties  under  the  belief  that  it  is  underlaid  with 
coal,  or  covered  with  standing  pine,  whei«  it  appear  that  the  land  has  no 
value  for  mining  or  lumbering.  So  a  belief  by  both  parties  to  a  deed  that  the 
land  conveyed  includes  land  on  which  a  building  is  located,  which  was  the 
main  inducement  to  the  purchase,  is  grounds  for  rescission." 

At  page  276: 

"There  is  no  doubt  but  that  a  court  of  equity  has  the  same  power  to  correct 
a  mistake  occurring  in  an  executed  contract  as  in  an  executory  contract" 

[4]  The  misrepresentation  which  is  admitted  to  have  been  made 
herein  cannot  be  regarded  otherwise  than  as  a  material  one.  The 
jurisdiction  of  equity  is  not  exercised  merely  because  the  purchaser 
did  not  receive  the  specific  property  or  thing  which  was  the  subject  of 
the  bargaining  of  the  parties.  The  cases  where  such  relief  has  been 
granted,  even  where  the  contract  has  been  fully  executed,  are  cases 
where,  while  there  has  been  technical  performance  with  the  terms  of 
the  contract,  so  that  the  buyer  receives  something  which  answers  the 
description  of  the  thing,  yet  there  has  been  some  defect  or  deprecia- 
tion or  change  or  infirmity  in  it,  which  rendered  it  not  the  thing  that 
both  parties  thought  was  passing  in  the  transaction.  So  here  the  pa- 
pers which  passed  represented  certificates  of  stock  in  a  corporation, 
but  not  in  a  corporation  in  the  condition  which  both  parties  believed 
it  to  be  in ;  nor  did  the  shares  represent  an  interest  in  such  a  corpora- 
tion as  both  parties  believed  was  the  basis  of  the  transaction. 

What  the  plaintiff  was  offered  and  requested  to  buy  by  the  defend- 
ants, and  what  it  thought  it  was  purchasing  from  them  when  it  paid 
the  price  which  they  demanded,  was  stock  in  a  going,  successful  cor- 
poration which  had  been  earning  a  sum  in  the  past  years  based  on 
which  there  would  be  an  amount  available  for  dividend  distribution 
of  at  least  $800,000,  and  which,  for  the  six  months  between  July  1, 
1912,  and  November  1,  1912,  had  earned  a  surplus  available  for  div- 
idend distribution  at  a  rate  of  over  $800,000  per  annum,  instead  of 
which  it  had,  during  the  first  of  said  periods,  earned  no  sum  what- 
ever available  for  dividends,  and  during  the  second  period  referred  to, 
of  four  months,  had  not  only  not  earned  any  surplus  available  for 
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dividend  distribution,  but  had  lost  heavily  in  its  operations.  Plaintiff 
believed  that  it  was  buying  stock  in  a  profitable  concern,  earning  mon- 
ey, whereas  in  fact  the  stock  which  it  received  was  that  of  a  corpo- 
ration earning  nothing  whatever.  Plaintiff  believed  it  was  buying 
stock  in  a  corporation  which  was  commencing  operations  with  a  work- 
ing cash  capital  of  $2,500,000,  whereas  in  fact  it  had  no  working 
cash  capital  whatever.  It  believed  it  was  buying  stock  in  a  corpora- 
tion whose  bills  payable  and  inventories  were  in  excess  of  $100,000 
of  what  was  actually  the  fact,  and  whose  investments  it  believed  to 
be  $100,000  in  advance  of  what  was  actually  the  fact. 

All  of  these  beliefs  of  the  plaintiff  were  warranted  by  the  represen- 
tations made  to  it  by  the  defendants  as  to  the  integrity,  security,  and 
desirability  of  the  securities  bought  by  the  plaintiff,  and  were  of  vital 
importance,  not  only  in  arriving  at  their  value,  but  in  determining  their 
desirability  as  an  investment,  and  their  safety  as  well.  Under  these 
conditions,  we  believe  that  the  requirements  for  the  maintenance  of 
such  an  action  in  equity  have  been  fully  met.  There  is  a  misrepresen- 
tation of  material  facts  in  relation  to  the  proj^erty  sold,  relied  upon 
by  the  plaintiff,  without  which  misrepresentation  it  would  not  have 
made  the  purchase  in  question,  followed  by  a  tender  of  the  property 
bought,  and  a  demand  for  its  purchase  price,  as  soon  as  the  misrepre- 
sentation was  discovered,  and  before  there  was  any  material  change 
in  the  relations  of  the  parties  or  of  the  corporation  whose  stock  was 
the  subject  of  the  sale.  The  other  phase  of  the  complaint,  with  re- 
spect to  the  agreement  of  the  defendants  to  create  a  market  for  this 
stock,  we  have  already  stated  to  be  deemed  by  us  a  separate  and  inde- 
pendent agreement  upon  the  part  of  defendants,  which  would  not  jus- 
tify the  rescission  of  the  contract. 

The  judgment  appealed  from  will  therefore  be  affirmed,  with  costs, 
with  leave  to  the  appellants  to  withdraw  demurrer  and  to  answer 
within  20  days  on  payment  of  costs  in  this  court  and  in  the  court  be- 
low.   All  concur. 


CANADIAN  AGBNOT,  Limited,  v.  ASSETS  REALIZATION  CO.  et  aL 

(No.  6497.) 

(Supreme  Court,  Appellate  Division,  First  Department    December  18,  1914.) 

Appeal  from  Special  Term,  New  York  County. 

Action  by  the  Canadian  Agency,  Limited,  against  the  Assets  Realization 
Company,  Impleaded,  etc.  From  an  order  overrnllng  a  demurrer  to  amended 
complaint,  defendant  named  appeals.  Alarmed,  with  leave  to  wltiidraw  de- 
murrer and  to  answer. 

Argued  before  INGRAHAM,  P.  J.,  and  LAUGHLIN,  SCOTT,  DOWLING, 
and  HOTCHKISS,  JJ. 

George  N.  Hamlin,  of  New  York  City,  for  appellant 

Samuel  Untermyer  and  Irwin  Untermyer,  both  of  New  York  City,  for  re- 
spondent 

PER  CURIAM.  For  the  reasons  stated  In  the  opinion  in  Canadian  Agency, 
Limited,  Respondent,  v.  Webster  et  al.,  Appellants,  150  N.  Y.  Supp.  758,  handed 
down  herewith,  the  order  appealed  from  should  be  affirmed,  with  $10  costs 
and  disbursements,  with  leave  to  the  defendant  to  withdraw  demurrer  and  to 
aaswer,  upon  payment  of  costs  in  this  court  and  in  the  court  below. 
150  N.Y.S.— 49 
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VECHSLEE  V.  BLITZEE.    (No,  6685.) 
(Supreme  Court,  Appellate  Dlylslon,  First  Department    December  31,  1914.) 

Pabtnebshib  (§  848*) — Dissoi.t;tion  Agreement — Injunction. 

In  a  suit  to  annul  a  partly  executed  partnership  dissolution  agreement, 
complainant  was  not  entitled  to  an  Injunction  restraining  defendant  from 
suing  on  or  asserting  any  claim  under  the  agreement,  or  from  assigning 
any  claim  to  moneys  to  become  due  thereon,  or  from  interfering  with 
complainant's  rights  of  property ;  the  only  threatened  interference  be- 
ing an  apprehended  action  to  enforce  payment  of  moneys  to  become  due 
under  the  agreement. 

[Ed.  Note.— For  other  cases,  see  Partnership,  Cent  Dig.  |  822;  Dec. 
Dig.  §  348.»] 

Appeal  from  Special  Term,  New  York  County. 

Suit  by  William  Vechsler  against  Sigmund  Blitzer.  From  an  order 
granting  a  motion  to  continue  an  injunction  during  the  pendency  of 
the  action,  defendant  appeals.  Reversed,  and  motion  for  a  temporary 
injunction  denied. 

Argued  before  INGRAHAM,  P.  J.,  and  McLAUGHUN,  SCOTT, 
DOWLING,  and  HOTCHKISS,  JJ. 

Harold  H.  Bowman,  of  New  York  City,  for  appellant. 
Max  Brown,  of  New  York  City,  for  respondent. 

PER  CURIAM.  The  action  is  to  annul  on  the  ground  of  fraud, 
and  to  restrain  defendant  from  suing  upon  or  asserting  any  claim  un- 
der, a  partly  executed  partnership  dissolution  agreement,  and  as  well 
from  assigning  any  claim  to  moneys  hereafter  to  become  due  thereun- 
der, and  likewise  to  restrain  defendant  "from  interfering  with  the 
rights  and  pr(^erty  of  the  plaintiff."  The  injunction  order  appealed 
from  is  equally  broad.  The  only  threatened  interference  with  plain- 
tiff's "rights  and  property"  ascertainable  from  the  a-ecord  is  an  ap- 
prehended action  to  enforce  payment  of  the  moneys  to  become  due 
under  the  agreement.  Plaintiff  needs  no  injunction  to  protect  him 
from  an  assignment  by  defendant  of  his  claim  for  these  moneys,  be- 
cause any  such  assignment  would  be  subject  to  his  equities.  Nor 
should  defendant  be  restrained  from  prosecuting  an  independent  ac- 
tion to  recover  the  unpaid  moneys,  and  thus  be  driven  into  establish- 
ing his  right  to  such  moneys  by  a  counterclaim  in  this  action :  (I) 
Because  it  is  doubtful  whether  such  a  counterclaim  could  be  proper- 
ly interposed  herein,  inasmuch  as  the  basis  of  this  action  is  fraud; 
and  (2)  defendant  has  a  right,  under  the  circumstances,  to  choose  his 
own  fonun  for  the  enforcement  of  his  claim. 

The  order  appealed  from  should  be  reversed,  with  $10  costs  and 
disbursements,  and  plaintiff's  motion  for  a  temporary  injunction  de- 
nied, with  $10  costs. 

•For  oUier  cwu  u*  ivna  topic  &  i  ndmbsb  in  Dec.  A  Am.  Digs.  1M7  to  teta^  *  Bap'r  Indezw 
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In  re  fiAMBUIlGER  et  aL    (No.  0091.) 
(Supreme  (Tourt,  Appellate  Division,  First  Department    December  31,  1914.) 

1.  £uiNENT  DoKAin  (S  149*) — AoqviBmoti  of  Pbofkbtt  tob  Stbektb — Dam- 

AGB8. 

Where  a  city  acquired  fer  a  street  a  strip  owned  In  fee.  Incumbered  by 
a  private  easement  for  a  street  In  abutting  owners.  It  was  error  to  award 
substantial  damages  for  the  taking. 

[JQd.  Note^ — SV>r  other  cases,  see  Eminent  Domain,  Clent.  Dig.  §|  327- 
831,  401 ;  Dea  Dig.  {  149.*] 

2.  Eminent  Domain  (§  152*) — ^Acquisitiow  or  Land  fob  Stbkbtb — Damagbs — 

Afpobtionment. 

An  owner  filed  a  plat  showing  his  land  was  cut  up  into  streets.  On 
the  map  was  shown  Marcy  Place,  intersected  by  streets,  including  Mott 
street  He  conveyed  lots  on  either  side  of  Mott  street,  with  right  of  pri- 
Tate  easement  for  street  purposes,  but  retained  title  to  the  street  There- 
after the  city  acquired  the  fee  of  the  land  within  the  lines  of  Mott  street 
as  shown  on  the  map  for  the  opening  of  Marcy  Place.  Held,  that  the 
successors  In  title  of  the  purchasers  of  lots  from  the  owner  were  not  en- 
titled to  any  part  of  the  damages  awarded  for  the  taking  of  the  land. 

[Bd.  Note. — For  other  cases,  see  Bmlnent  Domain,  Cent  Dig.  ff.  403- 
406;   Dec.  Dig.  §  152.*] 

Appeal  from  Special  Term,  New  York  County. 

Appli<3ition  of  Samuel  B.  Hamburger  and  another  for  the  payment 
of  an  award  of  damages  in  opening  Marcy  Place.  From  an  order  (86 
Misc.  Rep.  540,  149  N.  Y.  Supp.  173)  granting  the  motion  to  pay  the 
award  to  the  petitioners,  the  party  aggrieved  appeals.    Reversed. 

Argued  before  INGRAHAM,  P.  T.,  and  McLAUGHLIN,  SCOTT, 
DOWUNG,  and  HOTCHKISS.  JJ. 

John  J.  Kearney,  of  New  York  City,  for  appellant. 
Merle  I.  St.  John,  of  New  York  City,  for  respondents. 

SCOTT,  J.  In  a  proceeding  to  open  Marcy  Place,  from  Jerome 
avenue  to  the  Concourse,  an  award  of  $120  was  made  to  unknown 
owners  for  a  strip  of  land  measuring  5  by  60  feet.  It  appears  that  on 
October  8,  1872,  there  was  filed  in  the  office  of  the  register  of  West- 
chester county  a  map  of  property  at  Inwood  belonging  to  Andrew  J. 
Dam.  The  property  was  shown  as  cut  up  into  streets  and  avenues, 
with  lots  facing  thereon.  On  said  map  was  shown  Marcy  Place,  inter- 
sected by  certain  streets,  among  which  was  one  called  Mott  street. 
The  plot  of  land  for  which  the  above-mentioned  award  was  made  lies 
wholly  within  the  lines  of  Mott  street  as  shown  on  the  said  map. 

[1]  Andrew  J.  Dam  afterwards  conveyed  lots  on  either  side  of  said 
Mott  street  to  the  predecessors  in  title  of  the  petitioners  in  this  proceed- 
ing, but  by  descriptions  which,  while  the  existence  of  Mott  street  was 
rtcogtaztd,  excluded  from  the  conveyance  any  fee  interest  in  the  land 
shown  as  Mott  street.  The  result  of  the  conveyance  was  that  Dam's 
grantees  acquired  a  private  easement  for  street  purposes  over  said  Mott 
street,  while  Dam  retained  the  fee  of  said  street  subject  to  said  ease- 
ments. It  was  therefore  clearly  improper  to  award  substantial  damages 
for  this  incumbered  fee.    Matter  of  Decatur  Street,  196  N.  Y.  286,  89 

*For  other  caaet  see  earae  topic  A  (  kdmbsb  In  Dee.  A  Am.  Dtgs.  1907  to  date,  ft  Rep'r  Indezee 
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N.  E.  286,  37  L.  R.  A.  (N.  S.)  281.  The  award  was  made,  however,  was 
duly  confirmed,  and  the  order  of  confirmation  still  stands  unrevoked. 
One  Charles  H.  Topping,  claiming  to  be  owner  of  the  fee,  has  made  sev- 
eral applications  at  Special  Term  for  an  order  directing  payment  to  be 
made  to  him,  but  has  been  imsuccessful. 

[2]  Now  come  the  petitioners  herein,  owners  of  lots  abutting  upon 
Mott  street,  who  ask,  with  the  acquiescence  of  Toppiiig,  that  the  award 
of  $120  be  divided  between  them,  $1  being  paid  to  Topping,  and  the 
balance  in  equal  shares  to  Hoffman  and  Hamburger,  and  the  order  ap- 
pealed from  makes  this  disposition  of  the  award.  What  may  be  the 
technical  right  of  Topping,  if  he  is  the  fee  owner,  to  collect  the  award 
in  default  of  a  reopening  of  the  proceeding  on  motion  of  the  city,  is 
not  before  us,  and  need  not  be  considered.  It  is  clear,  however,  that 
tlie  petitioners  have  no  claim,  either  legal  or  equitable,  to  be  paid  the 
award.  They  may  not  claim  it  on  the  ground  that  they  have  been  un- 
justly assessed  by  reason  of  the  erroneous  award,  because  the  assess- 
ment was  not  confined  to  their  property,  but  extended  over  a  wide  area. 
They  may  not  claim  it  upon  any  theory  that  the  private  easements  in 
the. street  have  been  taken,  because  they  have  not,  and  at  most  there 
have  been  substituted,  for  the  private  easements,  public  easements. 
Furthermore,  the  petitioners  were  not  the  exclusive  owners  of  said 
easements,  which  were  enjoyed  in  common  by  all  lots  abutting  upon 
Mott  street.  It  may  be  that  the  city  of  New  York  is  not  entftled  to  re- 
tain the  award,  but  it  is  so  entitled  until  called  upon  to  pay  it  to  some 
one  having  a  better  claim  thereto.  The  petitioners  have  no  claim  to  it, 
and,  as  they  must  succeed,  if  at  all,  upon  the  strength  of  their  own 
claim,  rather  than  upon  the  weakness  of  the  city's  title,  the  order  ap- 
pealed from  was  erroneously  granted. 

We  have  not  overlooked  Matter  of  Beverly  Road,  131  App.  Div.  147, 
115  N.  Y.  Supp.  208,  where  an  attempt  was  made  to  distribute  on  eq- 
uitable principles  an  award  made  under  similar  circumstances.  We 
consider,  however,  that  that  case  was  practically  overruled  by  Matter 
of  Decatur  Street,  supra,  wherein  the  Court  of  Appeals,  on  appeal  from 
an  order  similar  to  the  present,  emphatically  said : 

"We  are  unwilling  to  take  part  In  the  division  of  a  fund  to  which  none 
of  the  claimants  are  Justly  or  equitably  entitled,  so  far  as  now  appears." 

Order  appealed  from  reversed,  with  $10  costs  and  disbursements,  and 
motion  denied,  with  $10  costs.    All  concur. 


NEW  AMSTERDAM  CASUALTY  CO.  v.  OLCOTT.  (No.  6607.) 

(Supreme  Court,  Appellate  Division,  First  Department.    December  31,  1914.) 

Insukanck  ({  181*) — LiABiuiT  lOB  PBBianiis — Wobkhsn's  Compxhbation 
Law — Effect  of  Invaliditt — Rise. 

That  the  Workmen's  Compensation  Law  (Laws  1910,  c.  674)  was  de- 
clai-ed  unconstitutional  by  a  decision  rendered  after  expiration  of  the 
term  of  an  Insurance  policy  covering  the  insured's  liability  under  such 
law  did  not  relieve  the  insured  from  liability  for  unpaid  premiums  due 
on  SDCb  policy ;  the  risk  insured  against  being  one  which  attached  at  the 

•For  oUier  caMS  sm  sams  topic  ft  i  kvusez  In  Deo.  ft  Am.  Digs.  1907  to  date,  ft  R«p'r  Indezei 
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iBBuance  of  a  policy  and  continued  nntll  expiration  of  the  Insured  period, 
since  during  that  time  the  insured  rested  under  the  possibility  of  being 
cast  In  damages  In  the  event  of  accident  to  employes. 

[Ed.  Note. — For  other  cases,  see  Insurance,  Cent  Dig.  f  391 ;  Dec.  Dig. 
i  181.»] 

Submission  of  controversy  between  the  New  Amsterdam  Casualty 
Company  and  J.  Van  Vechton  Olcott,  as  receiver  of  the  Ferguson  Con- 
tracting Company,  on  an  agreed  statement  of  facts.  Judgment  for 
plaintiff. 

Argued  before  INGRAHAM,  P.  J.,  and  McLAUGHUN,  LAUGH- 
LIN,  DOWLING,  and  HOTCHKISS,  JJ. 

Alvin  C.  Cass,  of  New  York  City,  for  plaintiff. 
John  C.  Coleman,  of  New  York  City,  for  defendant 

HOTCHKISS,  J.  On  January  29,  1910,  the  plaintiff  issued  to  the 
defendant,  as  receiver  of  the  Ferguson  Contracting  Company,  its  policy 
of  liability  insurance,  whereby  it  agreed  to  indemnify  the  defendant 
against  loss  from  liability  imposed  by  law  upon  him  for  damages  on 
account  of  bodily  injuries  accidentally  suffered,  or  alleged  so  to  have 
been,  while  that  policy  was  in  force,  including  death,  by  any  employe 
of  the  defendant  while  working  at  any  place  as  described  in  the  policy. 
The  premium  was  based  on  the  entire  compensation  paid  to  defend- 
ant's employes  as  the  same  should  be  ascertained  in  the  manner  pro- 
vided for  in  the  contract.  This  policy  ran  for  one  year  from  its  date. 
On  August  31,  1910,  by  a  rider  attached  to  the  policy  and  in  considera- 
tion of  an  additional  premium,  the  risks  covered  by  the  policy  were 
extended  from  and  after  the  date  last  mentioned  to  the  end  of  the  in- 
sured period,  so  as  to  cover  the  liability  of  the  assured  under  chapter 
674,  Laws  1910,  known  as  the  "Workmen's  Compensation  Law."  The 
total  amount  of  the  premium  for  the  additional  risk  covered  by  the 
rider  for  the  unexpired  time  covered  by  the  policy  amounted  to  $704, 
no  part  of  which  has  been  paid. 

In  the  case  of  Ives  v.  South  Buffalo  Ry.  Co.,  201  N.  Y.  271,  94  N. 
E.  431,  34  L.  R.  A.  (N.  S.)  162,  Ann.  Cas.  1912B,  156,  the  Court  of 
Appeals  on  March  24,  1911,  declared  the  Workmen's  Compensation 
Law  to  be  unconstitutional.  This  decision  reversed  the  decision  in 
the  same  case  theretofore  made  by  the  Appellate  Division  of  this  court 
in  the  Fourth  Department  (140  App.  Div.  921,  125  N.  Y.  Supp.  1125), 
which  latter  decision,  until  its  reversal,  was  the  accepted  law  of  the 
state.  It  will  be  noticed,  however,  that  the  period  covered  by  the  poli- 
cy had  expired  some  time  before  the  decision  of  the  Court  of  Appeals 
was  rendered.  The  question  submitted  for  our  determination  is  wheth- 
er the  plaintiff  is  entitled  to  recover  the  amount  of  its  said  premium, 
together  with  interest  to  a  date  agreed  upon  by  the  parties,  and  amount- 
ing in  the  aggregate  to  $851.23,  or  whether  defendant  is  under  no  lia- 
bility to  pay  said  premium,  or  any  part  thereof,  because,  as  he  contends, 
the  act  being  unconstitutional,  there  was  in  fact  no  liability  to  insure 
against,  and  the  contract  of  insurance  was  without  consideration. 

I  think  the  defendant  has  misapprehended  the  meaning  of  the  term 

■For  other  cas«a  see  same  topic  A  {  mvmbbb  in  Dec.  &  Am.  Digs.  1907  to  data,  ft  Rep'r  ladexen 
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"risk,"  upon  which  the  question  at  issue  depends.  If  property  insured 
against  fire  turns  out  to  have  been  destroyed  before,  or  to  have  had  no 
existence  at  the  time  the  policy  was  written,  clearly  no  risk  ever  at- 
tached, and  the  insurer  could  not  claim  to  have  given  any  considera- 
tion for  the  premium  reserved.  But  here  the  risk  insured  against  at- 
tached at  the  time  the  policy  was  issued,  arid  continued  until  the  policy 
expired,  because  during  all  of  that  period  the  defendant  rested  under 
the  possibility  of  being  cast  in  damages  in  the  event  that  accidents  such 
as  those  insured  against  had  happened.  The  fact  that  thereafter  the  act 
was  held  to  be  void  did  not  destroy  the  risk,  qua  risk,  which  existed 
while  the  act  was  in  force.  It  would  seem,  however,  as  if  all  doubt  was 
removed  by  the  agreement  of  the  parties  themselves,  for  in  the  rider 
it  was  provided : 

"Tbe  actual  wages  and  earned  premiuni  shall  be  determined  In  the  manner 
set  forth  iQ  the  policy  to  which  this  indorsement  la  attached,  and  it  Is 
agreed  that  such  earned  premium  shall  l>c  retained  by  the  company,  regard- 
less of  the  construction  which  may  be  given  by  the  courts  to  the  law  referred 
to  herein" — being  the  act  In  question. 

There  should  be  judgment  for  the  plaintiff  for  $85123,  with  costs. 
All  concur. 


In  re  FRASEK  et  al.    In  re  LATHAM'S  WILI,.    In  re  ALLEN.    (No.  6542.) 
(Supreme  Court,  Appellate  Division,  First  Department.    December  31,  1914.) 

1.  EXECUTOBS  AND  ADHIIIIBTBA.IOBB  (§  111*) — OHABaSS  AND  ClUtDrrS — COONSXL 

Fees. 

One  of  the  three  executors  named  in  a  will,  who,  with  the  other  two 
executors,  retained  attorneys  to  present  the  will  for  probate,  where  it  was 
met  with  what  appeared  to  be  serious  opposition  by  the  testator's  widow, 
and  who  during  the  contest  became  dissatisfied  with  the  attorneys,  and 
retained  another  firm  of  attorneys  to  assist  in  the  proceeding,  who  co- 
operated and  consulted  with  the  first  attorneys  in  preparing  for  trial,  was 
entitled  to  reimbursement  out  of  the  estate  for  the  legal  services  of  the 
attorneys  retained  by  him  In  good  faith,  whose  services  were  reasonably 
calculated  to  benefit  the  estate. 

[Ed.  Note. — For  other  cases,  see  Executors  and  Administrators,  Cent. 
Dig.  SS  448-462;   Dec.  Dig.  {  lll.«] 

2.  exectttobs  and  adlnnibtbatohs  (g  111*) — expense  of  aohxnistbatior — 

Rbsistino  Objection  to  Appoint]u;nt. 

An  executor,  named  in  a  wUl,  has  the  rigiit  to  Insist  upon  the  issue  to 
himself  of  lettera  testamentary,  aa  It  tends  to  carry  Into  effect  the  de- 
clared wish  of  the  testator,  and  his  expenses  in  resisting  objections  to  Us 
appointment  as  executor  are  a  proper  charge  against  the  estate. 

[Ed.  Note. — For  other  cases,  see  Executors  and  Administrators,  Cent. 
Dig.  §1  448-462;   Dec.  Dig.  g  111.*] 

Dowllng,  J.,  dissenting  in  part 

Appeal  from  Surrogate's  Court,  New  York  County. 
In  the  matter  of  Charles  Fraser  and  others,  as  executors  of  the  es- 
tate of  John  C.  Latham,  deceased.    From  so  much  of  a  decree  of  Sur- 

>For  other  cases  see  same  topic  &  i  kumber  In  Dee.  £  Am.  Digs.  1907  to  date,  ft  Rep'r  Indexes 
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rogate's  Court  as  refused  to  allow  his  claim  for  legal  expenses  as  exec- 
utor, Harry  Allen  appeals.  Modified  and  affirmed. 

See,  also,  163  App.  Div.  958,  148  N.  Y.  Supp.  1116. 

Argued  before  CLARKE,  McLAUGHLIN,  LAUGHUN,  SCOTT, 
and  DOWLING,  J  J. 

Joseph  H.  Choate,  Jr.,  of  New  York  City,  for  appellant. 
Charles  H.  Tuttle,  of  New  York  City,  for  respondent. 

SCOTT,  J.  The  appellant,  Harry  Allen,  appeals  from  so  much  of 
a  decree  of  the  Surrogate's  Court  as  refuses  to  allow  his  claim  to  be 
reimbursed  out  of  the  estate  for  legal  expenses  rendered  to  him  as 
executor  of  the  last  will  and  testament  of  John  C.  Latham,  deceased. 
No  question  is  made  by  the  respondent  as  to  the  reasonableness  of  the 
amount  claimed,  the  sole  question  being  whether  or  not  appellant  is  en- 
titled to  be  reimbursed. 

[  1  ]  The  services  claimed  fall  under  two  heads,  to  wit,  those  rendered 
to  the  appellant  as  one  of  the  proponents  of  the  will,  and  those  render- 
ed in  resisting  objections  to  his  appointment  as  executor.  Mr.  Lath- 
am's will  named  three  executors,  this  appellant  and  two  others.  These 
retained  a  firm  of  attorneys  to  present  the  will  for  probate,  and  they 
were  met  with  what  appeared  to  be  serious  opposition  to  the  pro- 
bate on  the  part  of  the  widow  of  the  testator.  As  the  contest  pro- 
gressed, appellant  became  dissatisfied  with  the  manner  in  which  it  was 
being  conducted  on  behalf  of  the  proponents,  and  retained  another  firm 
of  attorneys  to  assist  in  the  proceeding.  Both  firms  of  attorneys  thus 
retained  were  of  high  standing  at  the  bar,'  their  relations  were  cordial, 
and  they  co-operated  and  consulted  in  the  most  friendly  manner 
in  preparing  for  trial,  which,  as  they  reasonably  expected,  would  be 
sharply  contested.  As  it  happened,  however,  the  opposition  to  the 
probate  collapsed  when  it  came  to  trial,  and  the  will  was  admitted  to 
probate  practically  without  opposition.  The  widow,  however,  carried 
on  the  contest  so  far  as  concerned  the  issue  of  letters  testamentary  to 
this  appellant,  and  was  successful  in  the  Surrogate's  Court ;  the  letters 
being  issued  only  after  an  appeal  to  this  court,  where  the  order  of  the 
surrogate  refusing  to  issue  letters  was  reversed. 

It  is  certainly  the  right,  although  perhaps  not  the  absolute  duty,  of 
a  person  named  in  a  will  as  executor,  not  only  to  present  the  will  for 
probate,  but  also  to  insist  upon  the  issue  to  himself  of  letters  testamen- 
tary. In  so  doing  he  but  carries  out  the  expressed  wish  of  the  testator, 
and  the  legal  expenses  necessarily  incurred  in  the  performance  of  this 
right  are  a  proper  charge  against  the  estate.  The  multiplication  of  at- 
torneys is,  of  course,  to  be  deprecated,  and  the  better  course  undoubted- 
ly is  that  all  of  the  executors  shall  be  represented  by  the  same  attor- 
neys. But,  when  several  persons  have  been  named  as  executors,  a 
certain  degree  of  personal  and  individual  responsibility  rests  upon  each 
of  them  as  to  the  manner  in  which  any  opposition  to  the  probate  of  the 
will  shall  be  met,  and  when  one  executor  is  honestly,  not  capriciously, 
dissatisfied  with  the  method  of  defense  adopted  by  the  original  at- 
torney for  the  executors,  we  are  not  prepared  to  say  that  he  may  not 
employ  an  additional  and  independent  attorney.    Whether  or  not  he 
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shall  be  allowed  the  expense  incurred  in  so  doing  must  depend  in  each 
case  upon  his  good  faith,  the  reasonableness  of  his  acts,  and  the  benefits 
accruing  to  the  estate  therefrom.  In  the  present  case  every  indication 
points  to  appellant's  good  faith,  his  action  in  retaining  additional  coun- 
sel seems  to  have  been  reasonable,  and  we  have  no  doubt  that,  if  the 
contest  had  been  as  bitterly  carried  on  as  there  was  every  reason  to 
suppose  it  would  be,  the  services  of  the  counsel  retained  by  the  appel- 
lant would  have  proved  beneficial  to  the  estate. 

[2]  As  to  the  expense  incurred  in  obtaining  letters  testamentary, 
that  seems  to  be  even  more  clearly  a  proper  charge  against  the  estate. 
Again,  it  tends  to  carry  into  effect  the  declared  wish  of  the  testator. 
The  fact  that  since  the  issue  to  him  of  letters  testamentary  the  appel- 
lant has  taken  but  little  part  in  the  administration  of  the  estate  has  no 
real  bearing  upon  the  present  controversy,  especially  in  view  of  the 
fact  that  he  has  expressly  waived  and  relinquished  any  claim  for  fees 
as  executor.  If  he  has  failed  in  his  duty  as  executor,  the  proper  reme- 
dy would  be  to  remove  him.  The  reasonableness  of  the  charges  being 
admitted,  we  are  of  opinion  that  no  sufficient  ground  was  shown  for 
refusing  to  allow  them  to  the  appellant. 

The  decree  appealed  from  should  be  reversed,  in  so  far  as  it  con- 
firms the  report  of  the  referee  sustaining  the  objection  to  the  above- 
mentioned  claims  of  appellant,  and  disallowing  said  claims,  and  said 
decree  is  hereby  modified,  so  as  to  overrule  said  objections  and^llow 
said  claims,  and,  as  so  modified,  is  affirmed,  with  costs  to  the  appellant 
payable  out  of  the  estate. 

CLARKE,  McLaughlin,  and  LAUGHLIN,  JJ.,  concur. 
DOWLING,  J.,  concurs  in  the  allowance  of  the  counsel  fee  for  serv- 
ices rendered  in  the  probate  proceedings,  but  dissents  from  the  allow- 
ance of  the  counsel  fee  for  services  rendered  in  resisting  the  objections 
to  the  appointment  of  the  executor. 


In  re  HOFFMAN'S  WILL.     (No.  6656.) 
(Supreme  Court,  Appellate  Division,  First  Department    December  31,  1914.) 
Courts  (|  200%*) — SuBBooAiK'a  Coubts — Jubibdiction — Detebuination  of 

TiTLB  TO   PbOPERTT. 

Where  property  formerly  owned  by  a  testator  was  in  tbe  possession  of 
bis  executor,  who  claimed  title  by  gift  from  the  testator,  at  the  time  of 
the  testator's  death,  the  Surrogate's  Court,  on  the  settlement  of  the  execu- 
tor's accounts,  had  nor  jurisdiction  to  determine  the  title  to  such  property, 
as  that  court  is  one  of  limited  Jurisdiction,  and  the  surrogate  has  only  sncli 
legal  and  equitable  powers  as  are  necessary  for  the  discharge  of  the  du- 
ties devolved  upon  lilm  by  statute,  and  he  has  no  power  to  try  tbe  ques- 
tion of  title  to  personal  property  not  in  tbe  testator's  possession  at  tbe 
time  of  his  death. 

[Ed.  Note. — For  other  cases,  see  (Courts,  Cent  Dig.  i  479;  Dec.  Dig.  | 
200%.*] 

Appeal  from  Surrogate's  Court,  New  York  County. 
Proceeding  for  the  judicial  settlement  of  the  accounts  of  Susan  M. 
Watson  and  another,  as  executors  of  Mary  C.  Hoffman,  deceased. 

*For  otber  cases  see  same  topic  &  i  nxntBSR  In  Dec.  ft  Am.  Digs.  1907  to  date,  ft  Rep'r  Indexes 
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From  4  decree  overruling  objections  to  the  accounts,  and  settling  the 
accounts,  Margaret  H.  Gallatin  appeals.    AfiBrmed. 

For  opinion  below,  see  148  N.  Y.  Supp.  902. 

Argued  before  INGRAHAM,  P.  J.,  and  McLAUGHUN,  SCOTT, 
DOWLING,  and  HOTCHKISS,  JJ. 

Albert  Stickney,  of  New  York  City,  for  appellant. 
Paul  R.  Towne,  of  New  York  City,  for  respondents. 

McLaughlin,  J.  Mary  C.  Hoffman  died  on  December  22.  1911. 
She  left  a  will  in  which  she  named  her  daughter,  Susan  M.  Watson, 
her  son,  Samuel  V.  Hoffman,  and  William  H.  Harris,  her  executors. 
The  will  was  admitted  to  probate,  and  letters  testamentary  issued  to 
the  executors  named  therein.  Samuel  V.  Hoffman  took  little,  if  any, 
part  in  the  administration  of  the  estate.  He  became  ill  in  September, 
1912,  when  a  committee  was  appointed  of  his  person  and  property,  and 
thereafter  the  estate  of  the  testatrix  was  administered  by  the  respond- 
ents. On  May  18,  1913,  they  filed  their  accounts  for  judicial  settle- 
'ment.  Objections  were  interposed  thereto  by  the  appellant,  a  grand- 
daughter of  the  testatrix.  The  objections  were  that  the  executors  had 
failed  to  account  for  a  pearl  necklace  and  a  ruby  ring,  which  it  was 
alleged  belonged  to  the  decedent  at  the  time  of  her  death;  that  the 
executors  had  omitted  them  from  the  schedule  of  assets,  and  failed  to 
account  for  them.  There  were  objections  to  certain  expenditures,  but 
those  are  not  involved  in  this  appeal. 

The  objections  were  sent  by  the  surrogate  to  a  referee,  who  report- 
ed in  favor  of  the  appellant,  and  surcharged  the  executors'  accounts 
with  the  necklace  and  ring.  The  surrogate  refused  to  confirm  the  re- 
port in  this  respect,  and  overruled  the  objections.  A  decree  of  the 
Surrogate's  Court  was  entered,  and  from  so  much  of  it  as  overruled 
the  appellant's  objections,  and  refused  to  surcharge  the  executors'  ac- 
counts with  the  two  articles  named,  this  appeal  is  taken. 

The  fact  is  not  disputed  that  the  decedent,  up  to  within  a  short  time 
of  her  death,  owned  and  was  in  possession  of  the  necklace  and  ring 
referred  to.  Mrs.  Watson  claimed  that  her  mother  gave  them  to  her, 
and  she  was  in  possession  of  them  when  her  mother  died.  They  were 
never  in  the  possession  of  Harris,  the  other  accounting  executor.  The 
learned  surrogate  held,  and  I  think  correctly,  that  the  Surrogate's 
Court  did  not  have  jurisdiction  to  determine,  under  the  facts  pre- 
sented, whether  the  necklace  and  ring  belonged  to  Mrs.  Watson  or  to 
the  estate  of  the  testatrix. 

The  Surrogate's  Court  is  one  of  limited  jurisdiction,  and  the  sur- 
rogate has  only  such  legal  and  equitable  powers  as  are  necessary  for 
the  discharge  of  the  duty  devolved  upon  him  by  statute.  He  has  the 
power  to  distribute  the  estate  of  a  decedent  and  to  determine  con- 
tested claims ;  but  this  does  not  include  the  power  to  try  the  question 
of  title  to  articles  of  personal  property  which  were  not  in  the  posses- 
sion of  a  testator  at  the  time  of  his  death.  Matter  of  Schnabel,  202 
N.  Y.  134,  95  N.  E.  698. 

The  necklace  and  ring  were,  as  indicated,  in  the  possession  of  Mrs. 
Watson  at  the  time  the  testatrix  died.  She  then  and  ever  since  has 
claimed  to  be  the  owner,  insisting  that  they  belonged  to  her,  and  that 
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the  estate  has  no  interest  therein.  She  has  a  right,  under  such  circum- 
stances, before  they  can  be  taken  from  her,  to  a  trial  in  a  court  of 
general  jurisdiction. 

Without,  therefore,  passing  upon  the  merits  of  the  claims  of  the  re- 
spective parties,  I  am  of  the  opinion  that  the  decree,  in  so  far  as  ap- 
pealed from,  should  be  affirmed,  without  prejudice  to  the  appellant's 
right  to  the  maintenance  of  an  action  to  recover  for  the  estate  of  the 
testatrix  the  articles  referred  to,  if  she  be  so  advised,  with  costs  to  the 
respondents  payable  out  of  the  estate.    All  concur. 


VEJARANO  T.  BBUNING  et  al.     (No.  6694.) 
(Supreme  (3ourt,  Appellate  Division,  First  Department    December  31,  1914.) 

1.  DiscovKET  (S  36*)  —  Examination  of  Party  Before  Trial  —  Subject- 

Matter  op  Examination. 

In  an  action  In  which  an  accounting  la  sought,  plaintiff  may  examine 
defendant  before  trial  upon  the  Issues  Involving  his  right  to  an  account- 
ing:, but  not  as  to  Issues  which  may  arise  only  it  he  succeeds  in  estab- 
lishing defendant's  duty  to  account;  and  hence  an  order  permitting  an 
examination  as  to  matters  pertaining  to  the  measure  of  defendant's  ac- 
countability, and  not  to  the  right  to  an  accounting,  was  too  broad. 

[Ed.  Note. — For  other  cases,  see  Discovery,  (3ent  Dig.  i  49;  Dec.  Dig. 
i  36.*] 

2.  i:>iscovKBY  (§  40*)  —  Examination  of  Pabtt  Before  Tbiai.  —  Subject- 

Matteb  of  Examination. 

Except  under  unusual  circumstances,  a  plaintiff  has  no  right  to  exam- 
ine a  defendant  before  trial  as  to  any  fact  which  defendant  must  affirma- 
tively establish  as  part  of  his  defense;  but,  where  the  so-called  defenses 
are  substantially  merely  the  negative  of  matters  which  plaintiff  will  have 
to  prove  as  part  of  his  affirmative  case,  the  examination  should  not  be 
denied. 

[Ed.  Note. — For  other  cases,  see  Discovery,  C!ent  Dig.  {{  62,  63;  Dec. 
Dig.  }  40.  •] 

3.  DiscovEBT  (I  36*)  —  Examination  of  Pabtt  Before  Trial  —  Subject- 

Matter  of  Examination. 

In  a  suit  to  set  aside,  on  the  ground  of  fraud,  plaintiff's  alleged  aban- 
donment of  an  Insurance  policy,  which  plaintiff  admitted  should  stand  as 
collateral  security  for  an  indebtedness  to  defendant,  and  to  set  aside  bis 
consent  to  a  cbange  of  benefldary,  and  his  assignment  of  the  policy,  he 
was  entitled  to  examine  defendant  before  trial  as  to  the  state  of  the  ac- 
counts between  the  parties  at  the  time  of  the  delivery  and  pledge  of  the 
policy,  the  release  of  his  Interest  by  abandonment  or  otherwise,  and  the 
change  of  beneficiary;  this  having  some  bearing  upon  the  question  of 
whether  the  transfer  of  the  policy  was  fraudulently  obtained,  and  whether 
It  was  absolute  or  as  collateral  security. 

[Ed.  Note. — For  other  cases,  see  Discovery,  Cent  Dig.  |  49;  Dec.  Dig. 
S  36.*] 

Appeal  from  Special  Term,  New  York  County. 

Action  by  Isais  Vejarano  against  Nicholas  Bruning  and  others,  co- 
partners doing  business  as  Mecke  &  Co.  From  an  order  denying  a 
motion  to  vacate  an  order  for  the  examination  of  defendants  before 
trial,  they  appeal.    Order  modified. 

-•For  other  cases  sea  ssme  toplo  A  i  ndubeb  In  Dec.  ft  Am.  D1(b.  1907  to  tate.  ft  Rep'r  ladeza* 
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Argued  before  INGRAHAM.  P.  J.,  and  McLAUGHUN,  SCOTT, 
DOWLING.  and  HOTCHKISS,  JJ. 

Earle  T.  Fiddler,  of  New  York  City,  for  appellants. 
Vine  H.  Smith,  of  New  York  City,  for.  respondent 

PER  CURIAM.  [1-3]  The  order  for  defendant's  examination 
states  that  such  examination  is  to  be  "upon  the  issues  in  this  action." 
Plaintiff  may  examine  defendant  upon  all  issues  involving  plaintiff's 
right  to  an  accounting,  but  not  as  to  issues  which  may  arise  only  in  the 
event  that  he  succeeds  in  establishing  defendant's  duty  to  account. 
Nor  has  plaintiff,  except  under  unusual  circumstances  (which  do  not 
exist  here),  any  right  to  examine  as  to  any  fact  which  defendants  must 
affirmatively  establish  as  part  of  their  defense.  These  familiar  princi- 
ples are  well  settled  in  this  department.  Del  Genovese  v.  Del  Geno- 
vese,  149  App.  Div.  266,  133  N.  Y.  Supp.  765 ;  Lawson  v.  Hotchkiss, 
140  App.  Div.  297,  125  N.  Y.  Supp.  261 ;  Tuthill  v.  Schinasi.  141  App. 
Div.  520, 126  N.  Y.  Supp.  409. 

Plaintiff,  on  the  ground  of  fraud,  seeks  to  set  aside  his  alleged  aban- 
donment of  the  policy,  his  consent  to  change  of  beneficiary,  and  as 
well  his  assignqient  of  the  policy;  but  he  admits  that  the  policy  and 
its  proceeds  should  stand  as  collateral  for  his  indebtedness  to  defend- 
ants, if  any.  The  so-called  defenses  as  pleaded  are  substantially  mere- 
ly the  negative  of  the  matters  which  plaintiff  will  have  to  prove  as  part 
of  his  affirmative  case,  and  under  these  circumstances  plaintiff's  right 
to  examine  should  not  be  denied.  The  order,  however,  is  too  broad, 
inasmuch  as  it  would  permit  an  examination  as  to  matters  pertaining 
solely,  not  to  the  right  to  an  accounting,  but  to  the  measure  of  de- 
fendants' accountability. 

The  order  should  be  modified,  so  as  to  provide  that  an  examination 
may  be  had  concerning  all  transactions  relating  to  the  delivery  and 
pledge  of  the  policy  to  the  defendants,  the  release  of  plaintiff's  interest 
therein  by  abandonment  or  otherwise,  to  the  circumstances  under  which 
the  change  of  beneficiary  was  made,  and  also  as  to  the  state  of  the  ac- 
counts between  the  parties  as  of  the  aforesaid  periods.  The  latter 
feature  is  one  which  may  have  some  bearing  upon  the  question  as  to 
whether  the  transfer  of  the  policy  was  or  was  not  fraudulently  ob- 
tained, and  whether  it  was  absolute  or  as  collateral  security. 

As  so  modified,  the  order  should  be  affirmed,  without  costs  to  either 
party. 


BIX»OM  T.  UNION  BT.  CO.  OF  NEW  YOEK.    (No.  6618.) 

(Snpreme  Court,  Appellate  DlTlslon,  First  Department    December  SI,  1014.) 

1.  EviDENCB  (8  271*) — Self- Skb VINO  Declabations. 

In  an  action  by  a  passenger  hurt  while  alighting,  a  report  made  by  the 
condnctor  In  charge  of  the  street  car  as  to  the  cause  of  the  accident  Is  In- 
admissible, being  a  mere  self-servlnK  declaration. 

[Ed.  Note. — For  other  cases,  see  BTldenoe,  Cent  Dig.  81  1068-1078, 
1081-1104;   Dec.  Dig.  8  271.*] 

*Far  other  eaaea  sec  lame  topic  &  {  nuubsb  in  Dec.  A  Am.  Dlga.  1907  to  date,  ft  Rep'r  Index** 
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2.  Appbai.  and  Bkbob  (S  1050*) — Repobt — Habvlkss  Bbbob. 

Where  the  evidence  as  to  the  cause  of  an  Injury  to  a  passenger  In 
'  alighting  conflicted,  the  erroneous  admission  of  the  conductor's  report 
was  prejudicial  error. 

[Ed.  Note. — For  other  cases,  see  Appeal  and  Error,  Cent  Dig.  fS  1068, 
1069,  4153-4167,  4166;   Dec.  Dig.  i  1050.»] 

Appeal  from  Bronx  County  Court. 

Action  by  Esther  Bloom  against  the  Union  Railway  Company  of 
New  York.  From  a  judgment  for  defendant,  and  an  order  denying 
a  new  trial,  plaintiff  appeals.    Reversed  and  remanded. 

Argued  before  INGRAHAM,  P.  J.,  and  McLAUGHLIN,  LAUGH- 
LIN,  DOWLING,  and  HOTCHKISS,  JJ. 

J.  Brownson  Ker,  of  New  York  City,  for  appellant. 
J.  Ralph  Hilton,  of  New  York  City,  for  respondent 

Mclaughlin,  J.  This  action  was  brought  in  the  County  Court 
of  the  county  of  the  Bronx  to  recover  damages  for  personal  injuries 
alleged  to  have  been  sustained  by  plaintiff  while  getting  off  one  of  de- 
fendant's cars.  The  defendant  had  a  verdict,  and  from  the  judgment 
entered  thereon,  and  an  order  denying  a  motion  for  a  new  trial,  plain- 
tiff appeals. 

The  plaintiff's  testimony  was  to  the  effect  that  while  she  was  getting 
off  the  car  it  was  suddenly  started,  and  she  was  thrown  to  the  ground 
and  injured.  Her  testimony  as  to  the  car  starting  while  she  was  get- 
ting off  was  tmcorroborated.  The  testimony  of  three  witnesses  on  the 
part  of  the  defendant  was  to  the  effect  that  plaintiff  stepped  from  the 
car  while  it  was  in  motion  and  in  this  way  her  injuries  were  sustained. 
The  jury,  as  indicated  by  its  verdict,  necessarily  found  that  the  plaintiff 
stepped  from  the  car  .before  it  had  come  to  a  stop,  and  by  reason  of 
that  fact  she  was  not  entitled  to  recover. 

[1,  2]  The  evidence  fairly  sustains  the  finding  of  the  jury,  and  we 
would  have  no  hesitancy  in  affirming  the  judgment,  except  for  an  error 
in  the  admission  of  evidence.  Defendant's  witness  Fitzpatrick,  the 
conductor  of  the  car,  testified  that  after  he  had  signaled  to  the  motor- 
man  to  stop  the  car,  and  before  it  had  come  to  a  full  stop,  the  plaintiff 
started  to  get  off;  that  he  put  his  hand  on  her  arm,  and  told  her  to 
wait  until  the  car  stopped ;  that  she  did  not  do  so,  but  stepped  off  while 
the  car  was  in  motion,  and  was  thrown  to  the  ground.  He  was  then 
asked  to  identify  the  plaintiff,  who  was  in  court.  After  looking  at  her, 
he  stated  that  he  thought  she  was  the  one,  but  at  the  time  of  the  acci- 
dent she  looked  older.  He  finally  stated  that  he  could  not  swear  posi- 
tively whether  or  not  she  were  the  woman  who  got  off.  Defendant's 
counsel  then  produced  a  paper,  and  asked  the  witness  if  it  were  in  his 
handwriting.  He  stated  that  it  was,  and  consisted  of  a  report  to  the 
defendant  of  the  accident ;  that  he  made  out  the  report  in  the  evening 
following  the  accident,  and  in  it  he  gave  the  name  of  the  woman  in- 
jured. He  was  then  shown  the  report,  and  after  looking  at  it  said  it 
refreshed  his  recollection,  and  it  was  the  plaintiff  who  got  off.  The 
report  was  then  offered  in  evidence,  to  which  plaintiff's  counsel  ob- 
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jected.    The  objection  was  overruled,  an  exception  taken,  and  the  re- 
port received. 

This  was  error.  It  was,  at  most,  a  self-serving  declaration  of  de- 
fendant's representative.    In  this  report  was  a  statement  that : 

"As  car  was  coming  to  a  stop  at  179th  street  and  Third  avenue,  a  lady, 
who  was  standing  on  rear  platform  on  exit  side,  suddenly  jumped  off  back- 
wards.   I  had  my  baud  on  her  arm,  but  she  jumped  too  forcibly." 

There  was,  as  already  indicated,  a  conflict  in  the  testimony  as  to 
whether  or  not  plaintiff  stepped  from  the  car  after  it  had  come  to  a 
stop.  This  report  bore  very  strongly  upon  that  issue,  and  may  have 
affected  the  substantial  rights  of  the  plaintiff. 

The  judgment  and  order  appealed  from,  therefore,  must  be  revers- 
ed, and  a  new  trial  ordered,  with  costs  to  appellant  to  abide  event  All 
concur. 


CLARKE  V.  MARTIN.     (No.  6641.) 
(Snpreme  Court,  Appellate  DlTlsioD,  First  Department.    December  81,  1914.) 

Tbial  (§  106*) — Reception  of  Evidence — Failure  to  Object. 

In  an  action  for  breach  of  promise  of  marriage,  where  defendant  tes- 
tified without  objection  that  he  had  promised  to  marry  plaintiff,  but  that 
tbe  engagement  was  broken  by  mutual  consent,  the  defendant  was  enti- 
tled to  the  benefit  of  the  evidence,  notwithstanding  his  failure  to  plead 
confession  and  avoidance. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent.  Dig.  §i  260-266;  Dec.  Dig. 
1 105;*  Evidence,  Cent.  Dig.  §  2430.] 

Scott,  J.,  dissenting. 

Appeal  from  Trial  Term,  New  York  County. 

Action  by  Cora  Maude  Clarke  against  John  Leon  Martin  for  breach 
of  promise  of  marriage.  Judgment  for  plaintiff,  and  defendant  ap- 
peals.   Reversed,  and  new  trial  granted. 

Argued  before  INGRAHAM,  P.  J.,  and  LAUGHLIN,  SCOTT, 
DOWLING,  and  HOTCHKISS,  JJ. 

Alton  B.  Parker,  of  New  York  City,  for  appellant. 
Aaron  P.  Jetmore,  of  New  York  City,  for  respondent 

HOTCHKISS,  J.  The  action  was  for  a  breach  of  promise  t©  mar- 
ry. The  answer,  save  for  admission  that  defendant  had  in  fact  mar- 
ried another,  was  in  substance  a  general  denial.  When  called  as  a 
witness,  defendant  admitted  a  promise  to  marry  plaintiff,  but  testified 
to  facts  from  which  the  jury  would  have  been  justified  in  finding  that 
any  engagement  arising  from  such  promise  had  been  mutually  re- 
scinded and  abandoned.  This  evidence  was  admitted  without  objec- 
tion and  was  not  stricken  out.  The  learned  court  charged  the  jury 
that  inasrnuch  as  the  defendant  had  failed  in  his  answer  to  set  up  mat- 
ter .in  confession  and  avoidance  of  the  promise,  which  promise  he  had 
admitted;  the  only  question  for  the  jury  was  one  of  damages.  To  this, 
exception  was  duly  taken.  • 
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I  think  the  charge  was  wrong.  It  is  immaterial  whether  defendant's 
testimony  was  or  was  not  admissible  under  the  answer,  if  it  bore  on  a 
material  feature  of  plaintiff's  cause  of  action  and  was  a  part  of  the 
record  when  the  case  was  submitted  to  the  jury.  In  this  situation  it 
was  the  duty  of  the  trial  court  to  give  defendant  the  benefit  of  the  tes- 
timony without  regard  for  any  defect  in  the  answer.  This  principle 
is  applicable  to  trials  in  actions  at  law  (Collins  v.  Butler,  179  N.  Y. 
156,  71  N.  E.  746;  Eastwood  v.  Retsof  Mining  Co.,  86  Hun,  91,  34 
N.  Y.  Supp.  196,  affirmed  152  N.  Y.  651,  47  N.  E.  1106;  Barcus  v. 
Dorries,  64  App.  Div.  109,  112,  71  N.  Y.  Supp.  695),  as  well  as  to 
those  in  equity  (Baily  v.  Homthal,  154  N.  Y.  648.  49  N.  E.  56,  61 
Am.  St.  Rep.  645). 

The  judgment  should  be  reversed,  and  a  new  trial  granted,  with 
costs  to  appellant  to  abide  the  event. 

INGRAHAM,  P,  J.,  concurs.    SCOTT,  J.,  dissents, 

LAUGHLIN,  J.  (concurring).  The  breach  of  the  promise  to  marry 
was  put  in  issue  by  the  answer.  It  was  incumbent,  therefore,  on  the 
plaintiff  to  prove  the  breach,  and  it  was  competent  for  defendant  to 
show  that  there  was  no  breach  of  the  promise  on  his  part,  by  showing 
that  the  plaintiff  agreed  that  he  need  not  perform.  That,  in  effect, 
was  the  nature  of  the  testimony  given  by  defendant  and  received  with- 
out objection.  It  was  error  to  preclude  consideration  of  that  testi- 
mony by  the  jury,  not  only  on  the  ground  that  it  was  received  with- 
out objection,  but  on  the  ground  that  it  was  within  the  issues  as  pre- 
sented by  the  pleadings. 

DOWLING,  J.,  concurs. 


In  re  WISE'S  ESTATE.    (No.  6662.) 
(Supreme  Ck>art,  Appellate  Division,  First  Department    December  81,  1914.) 

Domicile  (§  4*) — Changb — Intent. 

Where  a  former  resident  of  New  York  pnrchased  land  In  a  town  out- 
side of  the  state  and  commenced  the  erection  of  a  bouse  thereon,  intend- 
ing to  make  that  his  home,  and  during  the  construction  of  the  house  lived 
with  his  son  in  that  town,  he  acquired  residence  there. 

[Ed.  Note. — For  other  cases,  see  Domicile,  Cent  Dig.  {{  6-28;  Dec. 
Dig.  i  4.*] 

Ingraham,  P.  J.,  and  McLaughlin,  3.,  dissenting. 

Appeal  from  Order  of  Surrogate,  New  York  County. 

Proceeding  to  appraise  the  inheritance  tax  of  the  estate  of  Charles 
F.  Wise,  deceased.  From  an  order  of  the  Surrogate's  Court,  adjudg- 
ing that  decedent  died  a  resident  of  the  state  of  New  York  (84  Misc. 
Rep.  663,  146  N.  Y.  Supp.  789),  Lester  D.  Wise,  executor  and  legatee, 
appeals.    Reversed. 

Argued  before  INGRAHAM,  P.  J.,  and  McLAUGHLIN,  SCOTT. 
DOWUNG.  and  HOTCHKISS,  JJ. 
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George  H.  Fletcher,  of  New  York  City,  for  appellant. 
ThecSore  du  Moulin,  of  New  York  City,  for  respondent. 

SCOTT,  /.  This  proceeding  was  initiated  by  a  petition  of  the  state 
comptroller,  alleging,  inter  alia,  that  decedent  at  the  time  of  his  death 
resided  without  the  state  of  'New  York.  Notwithstanding  this  allega- 
tion, the  appraiser  found  that  he  was  a  resident. 

The  evidence  upon  which  he  arrived  at  this  conclusion  was  the  affi- 
davit and  oral  testimony  of  decedent's  son.  This  evidence  was  to  the 
effect  that  decedent  had  resided  in  the  city  of  New  York  for  many 
years,  and  was  engaged  in  business  here;  that  he  had  always  voted 
there  when  he  did  vote ;  that  for  between  three  and  five  years  he  had 
resided  in  an  apartment  hotel  in  the  city  of  New  York,  the  furniture 
of  the  apartment  belonging  to  his  wife;  that  in  the  year  1910  he 
bought  a  plot  of  land  at  Long  Branch,  N.  J.,  and  in  April,  1911,  went 
down  to  Long  Branch,  taking  his  personal  belongings  with  him ;  from 
that  time  until  the  date  of  his  death  on  September  5,  1911,  he  resided 
at  Long  Branch,  with  his  son,  who  lived  there;  that  his  house  was 
Hearing  completion;  that  he  repeatedly  stated  that  he  intended  to 
make  Long  Branch  his  residence,  and  said  that  he  had  come  down 
there  to  establish  a  voting  residence.  There  is  no  evidence  that  he 
ever  stayed  for  a  night  in  New  York  after  April,  1911,  or  even  that  he 
retained  the  lease  of  his  apartment. 

I  think  that  there  was  sufficient  to  establish  both  the  factum  of  a 
change  of  residence  and  an  animus.  If  decedent  moved  down  to  Long 
Branch,  and  actually  lived  there,  even  for  a  short  time,  with  the  inten- 
tion of  making  that  his  permanent  residence,  it  is  immaterial  that  he 
lived  in  his  son's  house,  instead  of  his  own. 

The  order  appealed  from  is  reversed  with  $10  costs  and  disburse- 
ments, and  the  appeal  of  this  executor  allowed. 

DOWLING  and  HOTCHKISS,  JJ.,  concur. 

INGRAHAM,  P.  J.  (dissenting).  I  do  not  think  that,  upon  the 
facts  as  they  appear  in  this  record,  the  deceased  ever  acquired  a  new 
domicile  in  New  Jersey.  He  had  been  a  resident  of  this  state  for 
many  years,  had  voted  here,  and  that  domicile  continued  until  he  had 
acquired  a  new  domicile.  He  clearly  did  not  intend  to  acquire  a  new 
domicilp  at  the  house  of  his  son,  where  his  stay  was  merely  temporary, 
pending  the  completion  of  the  house  which  he  was  then  building  in 
New  Jersey.  He  never  could  have  acquired  a  new  domicile  in  the 
new  house,  as  it  was  not  completed  before  his  death. 

I  think  he  therefore  remained  a  resident  of  New  York  until  the 
time  of  his  death,  and  that  the  court  below  correctly  so  decided. 

Mclaughlin,  j.,  concur*. 
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MULHOLLAND  y.  REID  et  al.  (T.  T.  REID  CONST.  CO.,  Intervener). 

(No.  6678.)  ^ 

(Supreme  Court,  Appellate  Division,  First  Department.    December  31,  1914.) 

1.  Parties  (g  40*) — Iniebvbntion — Intebest. 

In  a  suit  to  Iiave  a  deed  executed  by  plaintUTs  assignors  to  defendanf g 
testate  declared  a  mortgage,  and  for  an  accounting  and  rlgbt  to  redeem, 
a  tbird  person,  claiming  to  be  tbe  owner  of  tbe  fee,  has,  under  Code  Cir. 
Proc.  I  462,  the  absolute"  right  to  Intervene  as  a  party  defendant 

[Ed.  Note.— For  other  cases,  see  Parties,  Cent  Dig.  §{  60-63,  65;  Dec. 
Dig.  i  40.*] 

2.  Lis  Pendens  (8  20*) — ^Actiows  Atfectiwo  Rights  to  Beaett. 

A  suit  to  declare  a  deed  conveying  real  estate  a  mortgage  involves 
plaintiff's  right  to  si)eclfic  real  property,  and  adequate  relief  cannot  be 
secured  to  him  by  tbe  deposit  of  money  or  the  giving  of  an  undertaking, 
and  a  notice  of  pendency  of  action  should  not  be  canceled. 

[Bd.  Note. — For  other  cases,  see  Lis  Pendens,  Cent  Dig.  |  83;  Dec. 
Dig.  §  20.»1 

Appeal  from  Special  Term,  New  York  County. 

Action  by  Michael  A.  MulhoUand  against  Luis  H.  Reid  and  others, 
in  which  the  T.  T.  Reid  Construction  Company  applied  for  leave  to 
intervene.  From  an  order  denying  intervention,  and  denying  a  mo- 
tion to  cancel  lis  pendens,  the  T.  T.  Reid  ([instruction  Company  ap- 
peals.   Reversed  in  part. 

Argued  before  INGRAHAM,  P.  J.,  and  McLAUGHLIN,  SCOTT. 
DOWLING,  and  HOTCHKISS,  JJ. 

J.  C.  Guggenheimer,  of  New  York  City,  for  appellant. 
George  B.  Hayes,  of  New  York  City,  for  respondent 

DOWLING,  J.  This  action  is  brought  to  have  a  deed  from  plain- 
tiff's assignor  to  Thomas  T.  Reid,  dated  August  18,  1908,  declared  a 
mortgage,  and  that  plaintiff  be  allowed  to  redeem  the  premises  de- 
scribed therein  upon  payment  of  any  sum  that  shall  be  found  due  ou 
said  mortgage  upon  an  accounting,  for  an  accounting  between  the 
parties,  and  that  the  executors  of  Thomas  T.  Reid  reconvey,  or  pro- 
cure reconveyance  of,  said  premises  free  and  clear  of  all  incumbrances, 
except  such  as  were  liens  upon  the  same  at  the  time  of  their  convey- 
ance to  Reid,  upon  payment  of  whatever  amount  may  be  found  due 
to  the  said  estate  imder  the  aforesaid  mortgage  should  such  amount 
exceed  the  rents  and  profits  collected  from  the  premises  by  Reid  and 
his  successors. 

The  complaint  sets  forth  that  James  MulhoUand,  plaintiff's  assignor, 
being  the  owner  of  the  premises  in  question,  on  August  18,  1908, 
being  indebted  to  various  parties,  and  unable  to  keep  up  the  payment 
of  interest  thereon,  or  to  negotiate  loans  to  pay  his  outstanding  obli- 
gations, agreed  with  Thomas  T.  Reid  that  the  latter  should  take  over 
the  property,  hold  title  to  it  in  his  own  name,  negotiate  and  procure 
new  mortgages  to  take  up  the  existing  obligations,  and  retain  title 
to  the  property  until  it  could  be  advantageously  sold,  and  then  account 
to  MulhoUand  for  the  rents,  issues,  and  profits  received  in  the  interim, 
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and  pay  him  the  surplus  remaining,  if  any.  Pursuant  to  such  agree- 
ment, Mulholland  transferred  the  premises  to  Reid  by  deed,  for  which 
it  is  alleged  no  consideration  was  paid,  save  the  agreement  made  be- 
tween the  parties,  and  that  the  transfer  was  intended  to  be  in  effect 
only  a  mortgage  of  the  premises  to  secure  Reid  for  any  advance  he 
might  be  required  to  make  in  carrying  out  the  agreement.  Reid  went 
into  possession  of  the  premises,  but  before  any  sale  thereof  was  ef- 
fected he  died  November  18,  1912,  leaving  a  last  will  and  testament 
which  disposed  of  said  property  as  his  own  estate. . 

[1]  A  motion  was  made  by  the  T.  T.  Reid  Construction  Company, 
.  claiming  to  be  the  owner  of  the  fee  of  the  premises  described  in  the 
complaint  by  deed  from  Reid  and  his  wife,  for  leave  to  intervene  as 
party  defendant  in  the  action,  and  for  the  cancellation  of  the  lis  pen- 
dens filed  herein,  upon  the  giving  of  an  undertaking.  No  valid  reason 
is  suggested  why  this  company  should  not  have  been  allowed  to  inter- 
vene as  a  party  defendant.  Under  section  452,  Code  Civil  Procedure, 
its  right  to  be  made  a  party  was  absolute.  It  is  claimed  by  counsel 
for  olaintiff  that  no  opposition  was  made  to  that  relief  being  granted, 
but  the  record  does  not  disclose  such  to  be  the  case. 

[2]  The  issue  presented  by  the  complaint  herein  being  one  which 
involves  the  plaintiff's  right  to  specific  real  property,  adequate  relief 
cannot  be  secured  to  him  by  the  deposit  of  money  or  the  giving  of 
an  undertaking,  and  the  notice  of  pendency  of  action  should  not  be 
canceled.  Wolinsky  v.  Okun,  111  App.  Div.  536,  97  N.  Y.  Supp.  943 ; , 
Werner  v.  Jackson,  115  App.  Div.  176,  100  N.  Y.  Supp.  763. 

The  order  appealed  from  will  therefore  be  reversed,  with  $10  costs 
and  disbursements,  and  the  motion  granted,  to  the  extent  of  permit- 
tins:  the  T.  T.  Reid  Construction  Company  to  intervene  as  a  party 
defendant  in  this  action.    All  concur. 


MULHOLIiAND  v.  BEID  et  al.  (T.  T.  REID  CONST.  CO.,  Intervener). 

(No.  6679.) 

(Supreme  Court,  Appellate  Dlvlalon,  First  Department    December  81,  1814.) 

Appeal  from  Special  Term,  New  York  County. 

Action  by  Michael  A.  Mulholland  against  Luis  Reid  and  others,  in  which 
the  T.  T.  Reid  Construction  Company  sought  to  Intervene.  From  an  order 
denying  Intervention,  and  refusing  to  cancel  lis  pendens,  the  T.  T.  Reid  Con- 
struction Company  appeals.    Reversed  in  i>art 

Argued  before  INGRAHAM,  P.  J.,  and  McLADGHLIN,  SCOTT,  DOWLINO, 
and  HOTCHKISS,  JJ. 

J.  C.  Guggenhelmer,  of  New  York  City,  for  appellant 
George  B.  Hayes,  of  New  York  City,  for  respondent. 

PER  CURIAM.    Order  reversed,  with  $10  costs  and  disbursements,  and  the 
motion  granted,  to  the  extent  of  permitting  the  T.  T.  Reid  Construction  Com- 
pany to  Inten'ene  as  party  defendant  In  this  action,  on  opinion  In  action  No. 
1  between  the  same  parties.    150  N.  Y.  Supp.  784. 
150N.Y.S.— 50 
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MUIiHOLI-AND  v.  KEID  et  al.  (T.  T.  RBID  CONST.  00.,  Intervener). 

(No.  6680.) 

(Supreme  Court,  Appellate  Divteton,  First  Department    December  31,  1914.) 

Appeal  from  Special  Term,  New  Tork  County. 

Action  by  Micbael  A.  MulhoUand  against  Luis  H.  Reid  and  others,  in  wMch 
the  T.  T.  Beid  Construction  Company  sought  to  intervene.  From  an  order 
denying  intervention,  and  refusing  to  cancel  lis  pendens,  the  T.  T.  Beid  Con- 
struction Company -appeals.    Beversed  in  part. 

Argued  before  INGBAHAM,  P.  J,  and  MCLAUGHLIN,  SCOTT,  DOWLING, 
and  HOTCHKISS,  JJ. 

J.  C.  Guggenhelmer,  of  New  Tork  City,  for  appellant 

George  B.  Hayes,  of  New  York  City,  for  respondent 

PEB  CCHIAM.  Order  reversed,  with  $10  costs  and  disbursements,  and  the 
motion  granted,  to  tbe  extent  of  permitting  the  T.  T.  Reid  Construction  Com- 
pany to  intervene  as  party  defendant  in  this  action,  on  opinion  in  action  Na 
1  between  tbe  same  parties.    150  N.  X.  Supp.  784. 


VAN  TUYL,  Superintendent  of  Banks,  t.  LETVI'IS  et  al.    (No.  6543.) 
(Supreme  Conrt,  Appellate  Division,  First  Department.    December  81,  1914.) 

1.  Banks  and  Bahking  (|  817*) — SrocKHOLDBK's  IiIABIutt — Sbt-Off  and 

ConNTSBCI.AIU. 

Under  Banking  Law  (Consol.  Laws,  c.  2)  §  199,  providing  relative  to 
trust  companies  that  if  default  shall  be  made  in  the  payment  of  any  debt 
or  liability  the  stockholders  shall  be  individually  responsible  equally  and 
ratably  for  the  existing  debts  of  tbe  corporation,  In  an  action  by  the 
superintendent  of  banks  to  enforce  the  liability  of  the  stockholders  of 
an  insolvent  trust  company,  a  debt  due  a  stockholder  from  the  corpora- 
tion  for  legal  services  was  not  available  as  a  defense  or  counterclaim,  as 
the  superintendent  was  merely  a  custodian  and  liquidator,  and  the  right 
to  enforce  such  liability  was  given  to  him  and  exercised  by  him  on  behalf 
of  creditors,  and  not  on  behalf  of  the  corporation. 

[Ed.  Note. — For  other  cases,  see  Banks  and  Banking,  Cent  Dig.  1 1222 ; 
Dec.  Dig.  f  317.*] 

2.  BANsa  AND  Banking  ({  317*) — Stockholdxb'b  TjiABivm — Skt-Off  and 

COUNTKBCLAIU. 

In  a  suit  by  the  superintendent  of  banks  to  enforce  the  liability,  of 
stockholders  of  an  Insolvent  trust  company  under  Banking  Law,  S  196, 
a  stockholder,  who  was  also  a  creditor  of  the  company,  was  not  entitled 
to  offset  the  pro  rata  amount  that  would  eventually  be  paid  to  blm  as  a 
creditor,  as  this  would  destroy  the  whole  scheme  contemplated  by  the 
statute  for  the  enforcement  of  the  liability  of  stockholders  and  the  dis- 
tribution of  tbe  amount  realized  from  time  to  time  among  those  entitled 
thereto,  and  the  statute  does  not  contemplate  a  determination  of  matters 
of  tiUs  character,  dependent  upon  tlie  number  of  claims  established,  the 
value  of  tbe  assets  realized,  and  the  expenses  of  the  liquidation,  in  an  ac- 
tlQO  to  enforce  tbe  stockholders'  liability. 

[Ed.  Note. — For  other  cases,  see  Banks  and  Banking,  Cent  Dig.  |  1222 ; 
Dea  Dig.  i  317.*] 

Appeal  from  Special  Term,  New  York  County. 
Action  by  George  C.  Van  Tuyl,  Jr.,  as  Superintendent  of  Banks  of 
the  state  of  New  York,  against  Liston  L.  Lewis  and  others.     From 

*Por  otber  omm  ne  nine  topic  1 1  nuhbbb  In  Dec.  A  Am.  Digs.  1907  to  <late,  ft  Rep'r  Indexjes 
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an  order  overruling  a  demurrer  to  a  defense  and  counterclaim,  in  the 
answer  of  the  defendant  named,  plaintiff  appeals.  Reversed,  and  de- 
murrer sustained. 

Argued  before  CLARKE,  McLAUGHLIN,  LAUGHLIN,  SCOTT, 
and  DOWUNG,  JJ. 

Joseph  A,  Kello^,  of  Glens  Falls,  for  appellant 
Frederick  T.  Kelsey,  of  New  York  City,  for  respcmdent. 

Mclaughlin,  J.  The  plaintiff,  as  superintendent  of  banks  of 
the  state  of  New  York,  brought  this  action,  pursuant  to  section  19  of 
the  Banking  Law,  against  all  of  the  stockholders  of  the  Carnegie  Trust 
Company  to  enforce  their  individual  liability  under  section  196  of  the 
same  law.  The  respondent  was  the  owner  of  347  shares,  par  value 
$34,700,  of  .the  capital  stock  of  the  insolvent  trust  company.  In  his 
answer  he  pleaded  as  a  "defense  and  counterclaim"  the  indebtedness  of 
the  trust  company  to  him  in  the  sum  of  $35,593.24  for  legal  services 
rendered  to  it  by  a  firm  of  which  he  was  a  member ;  its  claim  for  that 
amount  having  been  assigned  to  him.  He  demanded  judgment  that  the 
complaint  be  dismissed,  and  that  he  recover  the  full  amount  of  his  coun- 
tercktim.  The  plaintiff  demurred  to  the  defense  and  counterclaim  on 
the  grounds,  (a)  that  it  was  insufficient  in  law  upon  the  face  thereof  ;  (b) 
that  it  was  not  of  the  character  specified  in  section  501  of  the  Code  of 
Civil  Procedure ;  and  (c)  that  it  did  not  state  facts  sufficient  to  consti- 
tute a  cause  of  action.  The  demurrer  was  overruled,  and  it  is  from 
that  order  that  this  appeal  is  taken. 

[1]  It  is  to  be  noted  that  the  alleged  claim  of  the  defendant  against 
the  trust  company  is  not  pleaded  as  an  equitable  set-off.  No  liability  is 
admitted,  and  the  prayer  for  judgment  is  that  the  complaint  be  dismiss- 
ed, and  a  recovery  had  for  the  full  amount  claimed.  It  is  good  neither 
asia  defense  nor  counterclaim.  If  the  defendant  has  a  cause  of  action, 
it  is  against  the  trust  company,  and  not  the  plaintiff.  He  is  merely  a 
custodian  and  liquidator  of  the  trust  company,  and  an  action  cannot  be 
maintained  against  him  upon  a  claim  existing  against  the  trust  com- 
pany which  he  is  liquidating.  Lafayette  Trust  Co.  v.  Higginbotham, 
136  App.  Div.  747,  121  N.  Y.  Supp.  489;  Richardson  v.  Cheney,  146 
App.  Div.  686,  131  N.  Y.  Supp.  594,  affirmed  Richardson  v.  Van  Tuyl, 
206  N.  Y.  541,  101  N.  E.  1119. 

Nor  could  the  trust  company  enforce  the  individual  liability  of  its 
stockholders.  The  right  to  enforce  such  liability  is  given  by  section 
19  of  the  Banking  Law  to  the  superintendent  of  banks,  and  is  exercis- 
ed by  him,  not  on  behalf  of  the  bank,  but  on  behalf  of  its  creditors. 
Hirshfeld  v.  Fitzgerald,  157  N.  Y.  166,  51  N.  E.  997,  46  L.  R.  A.  839; 
Famsworth  v.  Wood,  91  N.  Y.  308;  Van  Tuyl  v.  Scharmann,  208  N. 
Y.  53,  101  N.  E.  779.  In  Lantry  v.  Wallace,  97  Fed.  865,  38  C.  C.  A. 
510,  affirmed  182  U.  S.  536,  21  Sup.  Ct.  878,  45  L.  Ed.  1218,  it  was 
held  that  a  demand  against  an  insolvent  bank  could  not  be  interposed 
as  a  counterclaim  in  a  suit  where  the  receiver  sued  merely  as  the  rep- 
resentative of  creditors  for  the  enforcement  of  a  stock  liability^  which 
was  created  by  the  statute  solely  for  their  benefit. 

[2]  The  learned  judge  at  Special  Term  seems  to  have  regarded  the 
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facts  pleaded  as  an  equitable  set-ofF,  and,  treating  it  as  such,  was  of  the 
opinion  that  it  did  state  a  cause  of  action  for  that  purpose,  since  the  de- 
fendant should  be  allowed  to  offset  the  pro  rata  amount  of  the  fund 
that  would  eventually  be  paid  to  him  as  a  creditor.  Assuming  that  the 
defense  and  counterclaim  can  be  so  treated,  I  do  not  think,  upon  the 
facts  stated,  they  constitute  any  defense  to  the  action.  When  stock- 
holders are,  by  statute,  made  "equally  and  ratably"  responsible  for  the 
debts  of  a  corporation,  as  they  are  under  section  196  of  the  Banking 
Law,  those  stockholders  who  are  also  creditors  cannot  set  off,  against 
their  liability  as  stockholders,  claims  which  they  have  against  the  cor- 
poration. Matter  of  Empire  City  Bank,  18  N.  Y.  199 ;  Barnes  v.  Ar- 
nold, 45  App.  Div.  314,  61  N.  Y.  Supp.  85,  affirmed  169  N.  Y.  611,  62 
N.  E.  1093 ;  Cook  on  Corporations,  §  225  ;  Taylor  on  Corporations,  § 
732.  To  permit  them  to  do  so  would  be  to  destroy  the  whole  scheme 
contemplated  by  the  statute  investing  the  superintendent  of  banks  with 
the  power  of  enforcing  the  liability  of  stockholders  and  distributing, 
from  time  to  time,  among  those  entitled  thereto,  the  amount  realized. 
The  assets  are  to  be  marshaled,  the  debts  ascertained,  and  a  pro  rata 
division  made  among  the  creditors.  The  amount  thus  divided  is  to  be 
paid  from  time  to  time  as  the  court  may  direct 

I  do  not  see  how  it  would  be  possible  in  this  action,  except  as  the 
end  of  the  litigation,  to  determine  just  what  amount,  if  any,  would  ul- 
timately be  paid  to  the  plaintiff,  assuming  that  he  established  his  claim. 
The  amount  to  be  paid  must,  of  course,  depend  upon  the  number  of 
claims  established,  the  value  of  the  assets  realized,  and  the  expenses  of 
the  liquidation.  This  can  only  be  determined  when  the  affairs  of  the 
trust  company  have  been  wound  up  and  a  final  distribution  ready  to  be 
made.  The  statute  does  not,  I  think,  contemplate  that  in  an  action  to 
enforce  a  stockholder's  liability  these  facts  should  be  determined. 

Nor  do  I  think  the  case  of  Hosier  Safe  Co.  v.  Guardian  Trust  Co., 
208  N.  Y.  524,  101  N,  E.  786,  holds  to  the  contrary.  There  an  action 
was  brought  to  enforce  the  liability  of  a  stockholder  which  arose  under 
section  303  of  the  Banking  Law,  which  is  quite  different  from  the  one 
here  under  consideration. 

For  these  reasons,  I  think  the  order  overruling  the  demurrer  should 
be  reversed,  with  $10  costs  and  disbursements,  and  the  demurrer  sus- 
tained, with  $10  costs,  with  leave  to  the  defendant  to  serve  an  amended 
answer,  on  payment  of  such  costs.    All  concur. 


(87  Misc.  Bep.  456) 

TOUNGMAN  V.  FIDELITY  &  DEPOSIT  CO.  OF  MARYLAND. 
(Supreme  Court,  Trial  Term,  New  York  County.    November,  1914.) 

Attachment  (|  337*) — Bokd  to  Proocbe  Release — Dischaboe  of  Surety. 

Though  the  entry  of  a  judgment  for  defendant  In  attachment  proceed- 
ings, In  which  there  had  been  no  stay,  annulled  the  attachment,  so  that 
It  could  not  be  revived  by  a  reversal  on  appeal,  It  did  not  discharge  a 
surety  on  a  bond,  given  under  Code  Civ.  Proc.  f  688,  to  secure  a  release 
of  the  attached  property. 

[Ed.  Note.— For  other  cases,  see  Attachment,  Cent  Dig.  fj  1213-1222; 
Dec.  Dig,  i  337.*] 

•For  other  cases  see  same  topic  &  S  nvmbbb  In  Deo.  ft  Am.  Digs.  1907  to  date,  ft  Rep'r  ludezea 
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Action  by  WiDiam  L.  Youngman  against  the  Fidelity  &  Deposit 
Company  of  Maryland  on  an  undertaking  under  Code  Civ.  Proc.  § 
688,  to  discharge  an  attachment  on  property.    Judgment  for  plaintiff. 

Taylor,  Jackson  &  Brophy,  of  New  York  City  (Howard  Taylor, 
of  New  York  City,  of  counsel),  for  plaintiflE. 
Lewis,  McKay,  McMillan  &  Bown,  of  Rochester,  for  defendant. 

PAGE,  J.  The  plaintiff  brought  an  action  against  a  foreign  coi>- 
poration  and  obtained  a  warrant  of  attachment  against  its  property. 
The  corporation  appeared  in  the  action,  obtained  an  order  discharg- 
ing the  attachment  as  to  the  whole  of  the  property  attached,  and  gave 
the  undertaking  required  by  section  688  of  the  Code  of  Civil  Proce- 
dure, in  the  sum  of  $30,000,  "that  the  defendant  will,  on  demand,  pay 
to  the  plaintiff  the  amount  of  any  judgment  which  may  be  recovered 
herein  against,  the  defendant,  not  exceeding  the  above-mentioned  sum, 
with  interest.''  The  action  was  subsequently  tried,  and  judgment  en- 
tered upon  a  verdict  of  a  jury  for  the  defendant,  dismissing  the  com- 
plaint, with  costs.  An  appeal  was  taken  to  the  Appellate  Division, 
which  court  reversed  the  judgment  for  the  defendant,  and  directed 
the  entry  of  judgment  absolute  for  the  plaintiff.  The  judgment  has 
not  been  paid,  and  the  present  action  is  brought  against  the^  surely 
upon  the  undertaking  given  as  aforesaid. 

It  is  claimed  in  defense  to  the  action  that,  no  stay  of  proceedings 
having  been  obtained  at  the  time  when  judgment  was  entered  for  the 
defendant,  the  said  judgment  annulled  the  attachment  and  discharged 
the  surety  upon  the  undertaking.  This  defense  is  based  upon  the 
wording  of  section  3343  of  the  Code  of  Civil  Procedure,  subdivision 
12  of  which  states: 

"A  warrtmt  of  attachment  against  property  Is  said  to  be  'annulled'  when 
the  action.  In  which  it  was  granted,  abates  or  is  discontinued,  or  a  final  Judg- 
ment rendered  therein  in  favor  of  the  plaintiff.  •  •  •  Bnt,  In  the  case 
last  specified,  a  stay  of  proceedings  suspends  the  effect  of  the  annulment, 
and  the  reversal  or  vacating  of  the  Judgment  revives  the  warrant" 

It  might  well  be  that,  since  no  stay  of  proceedings  was  obtained 
upon  the  judge's  minutes  at  the  close  of  the  trial,  the  entry  of  judg- 
ment for  the  defendant  irrevocably  annulled  the  attachment,  so  that 
it  could  not  be  revived  by  the  reversal  of  the  judgment  on  appeal. 
(Friede  v.  Weissenthanner,  27  Misc.  Rep.  518-519,  58  N.  Y.  Supp. 
336) ;  but  it  does  not  follow  that  the  undertaking  upon  which  this  ac- 
tion was  brought  was  also  thereby  annulled,  and  the  surety  discharged. 
The  annulment  of  the  attachment  does  not  necessarily  discharge  the 
bond  of  a  surety  given  to  procure  the  release  of  the  property  at- 
tached. Where  an  attachment  is  set  aside  for  want  of  jurisdiction  to 
sustain  it,  the  undertaking,  as  well  as  the  attachment,  is  void.  Cad- 
well  V.  Colgate,  7  Barb.  253.  But  where  the  attachment  was  legally 
and  properly  issued,  and  is  subsequently  set  aside  or  vacated,  it  has 
been  held  in  an  early  case  that  the  undertaking  given  to  release  it  re- 
mained in  full  force,  unless  the  court,  in  vacating  the  attachment,  ex- 
pressly vacated  the  undertaking.     Bildersee  v.  Aden,  62  Barb.   175. 

In  the  case  at  bar  the  attachment  was  valid  at  the  time  when  the 
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undertaking  was  given  to  discharge  it,  and,  in  consideration  of  the 
discharge,  the  surety  agreed  unconditionally  to  pay  the  amount  of 
"any  judgment  which  may  be  recovered  herein  against  the  defendant." 
Such  a  judgment  has  been  finally  recovered  in  the  said  action,  and 
the  defendant  herein  is  liable  to  the  extent  of  its  undertaking  for 
the  payment  of  the  judgment,  with  interest. 

Judgment  for  the  plaintiff  for  $30,000,  with  interest  thereon  from 
March  30,  1914. 

Judgment  accordingly. 


CUTLER  V.  ALLA.VENA.    (No.  6682.) 
(Supreme  Court,  Appellate  Division,  First  Department    December  31,  1914.> 

1.  Attaohuent  (i  122*) — ^MoviNo  Pafebs — Dkfbotb — Citbiro  vt  Additional 

Pafebs. 

Code  Civ.  Proc.  {  768,  providing  that,  when  a  motion  is  made  to  vacate 
an  order  or  proceeding  because  of  technical  defects  In  the  papers  on  wbidi 
made,  the  defects  may  be  supplied  nunc  pro  tunc,  permits  a  plaintiff  in 
attachment  to  cure  defects  in  the  papers  on  which  the  attachment  was 
issued,  even  after  motion  to  vacate  tiie  attachment  on  the  original  pa- 
pers. 

[Ed.  Note.-^For  other  cases,  see  Attachment,  Cent  Dig.  H  323-337; 
Dec.  Dig.  S  122.*] 

2.  Attachment  (|  122*) — ^Moving  Pafebs — Defbctts — CuBiNa  bt  ADonroHAL 

Papbbs. 

An  order  which  permits  a  plaintiff  in  attachment  to  file  additional  af- 
fidavits, to  cure  defects  In  the  original  papers,  with  the  clerk,  without  re- 
quiring tbe  submission  of  the  aflidavits  to  the  court,  to  enable  it  to  de- 
termine whether  the  additional  affidavits  supply  the  defects,  will  be  re- 
versed. 

[Ed.  Note. — For  other  cases,  see  Attachment,  Cent  Dig.  K  323-337; 
Dec  Dig.  i  122.*] 

8.  Attachmbnt  (I  122*) — Cubino  Dbfects  in  Movino  Papebs — Ck>sT3. 

An  order  allowing  plaintiff  in  attadiment  to  file  affidavits  to  cure  de- 
fects in  the  original  papers  must,  as  required  by  Code  Civ.  Proc.  (  768, 
award  costs  against  him. 

[Ed.  Note.— For  other  cases,  see  Attachment,  Cent  Dig.  |i  323-337; 
Dec.  Dig.  §  122.*] 

4.  ATTACHMENT  (|  122*) — ^ADDITIONAL  AlTIDAVITS — COBRECTION  OF  DEFECTS. 

The  defect  in  an  order  allowing  plaintiff  in  attachment  to  file  addi- 
tional affidavits,  to  cure  defects  in  the  original  papers  ariedng  from  the 
failure  to  award  costs  against  hlra,  may  be  supplied  by  a  modification  of 
the  order. 

lEd.  Note.— For  other  cases,  see  Attachment,  Cent  Dig.  H  323-337; 
Dec  Dig.  I  122.*] 

Appeal  from  Special  Term,  New  York  County. 

Action  by  Leibe  Cutler  against  Francesco  AUavena.  From  so  much 
of  an  order  granting  a  motion  to  vacate  a  judgment  as  permits  plaintiff 
to  cure  defects  in  the  papers  on  which  the  attachment  was  issued  by 
filing  with  the  clerk  of  the  court  additional  affidavits,  defendant  ap- 
peals.   Modified  and  affirmed. 

Argued  before  INGRAHAM,  P.  J.,  and  McLAUGHLIN,  SCOTT, 
DOWLING,  and  HOTCHKISS,  JJ. 

•For  otbtr  casM  tee  iame  topic  A  i  nttmbbb  In  Dee.  A  Am.  Digs.  1907  to  data,  *  Rep'r  In^ezae 
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Samuel  F.  Frank,  of  New  York  City  for  appellant. 
Louis  B.  Boudin,  of  New  York  City,  for  respondent 

SCOTT,  J.  The  plaintiff  obtained  and  caused  to  be  served  an  at- 
tachment against  defendant's  property  within  this  jurisdiction;  the 
papers  upon  which  the  attachment  was  issued  being  a  complaint  and 
an  affidavit  of  the  plaintiff.  The  complaint  sets  forth,  or  imdertakes  to 
set  forth,  a  cause  of  action  for  damages  for  breach  of  warranty  con- 
cerning merchandise  sold  by  sample.  The  affidavit  reasserts  upon 
plaintiff's  own  knowledge  the  material  facts  stated  in  the  complaint, 
but  does  not  state  in  detail  how  the  amount  of  damages  claimed  is  ar- 
rived at,  although  it  is  quite  apparent,  if  the  allegations  of  the  com- 
plaint and  affidavit  are  true,  that  plaintiff  has  suffered  some  damage. 
The  defendant  moved  to  vacate  the  attachment  on  the  papers  upon 
which  it  was  issued,  and  the  court  granted  the  motion.  As  the  plain- 
tiff does  not  appeal  from  this  portion  of  the  order,  the  question  of  the 
sufficiency  of  the  original  papers  is  not  before  us,  although,  if  it  Were, 
there  would  be  much  doubt  whether  they  were  not  sufficient.  Haebler 
v,  Bemharth,  115  N.  Y.  459,  22  N.  E.  167;  Kahn  v.  Hollander,  140 
App.  Div.  492, 125  N.  Y.  Supp.  333. 

What  is  brought  before  us,  on  the  defendant's  appeal,  is  the  leave 
given  to  plaintiff  to  cure  the  defects  in  the  original  papers  by  filing  ad- 
ditional affidSivits.   The  order  as  entered  reads  as  follows : 

"Ordered,  tbat  the  said  motion  be  and  the  same  hereby  la  granted,  and 
the  said  warrant  of  attachment  vacated,  unless  the  defects  in  the  original 
papers  upon  which  the  said  warrant  of  attachment  was  granted  with  respect 
to  the  alleged  breach  of  contract,  the  details  of  the  damage  claimed  to  have 
been  sustained  by  the  plaintiff  herein,  be  cured  by  filing  with  the  clerk  of 
the  court  addltloual  affidavits  herein  within  five  days  from  the  service  upon 
the  attorneys  for  the  plalntlfF  of  a  copy  of  this  order  with  notice  of  entry 
thereof.    And  It  is  hereby  furtlier 

"Ordered,  that  In  the  event  of  the  filing  by  the  plaintiff  herein,  within  the 
said  time,  of  an  additional  afiidavit  showing  sufficiently  the  breach  of  con- 
tract and  in  detail  that  the  plaintiff  has  sustained  the  damages,  amounting 
at  least  to  the  sum  of  $1,100,  for  which  amount  the  said  warrant  of  attach- 
ment was  issued,  that  then  and  in  that  event  the  said  motion  be  and  the 
same  hereby  is  in  all  respects  denied." 

[  1  ]  The  authority  for  permitting  defects  in  the  original  papers  to  be 
supplied  must  be  found,  if  at  all,  in  the  amendment  to  section  768  of 
the  Code  of  Civil  Procedure,  which  went  into  effect  on  September  1, 
1911.    Laws  1911,  c.  763.    That  amendment  reads  as  follows: 

"Whenever  a  motion  Is  made  to  set  aside  or  vacate  an  order,  judgment  or 
decree  or  any  paper  filed,  or  proceeding  taken,  because  of  fechulcal  defects 
therein,  or  because  of  defects  or  Insuflicienclea  in  the  papers  or  proceedings 
upon  which  it  was  made  or  entered  and  such  defects  or  Insufficiencies  can, 
without  prejudice  to  Intervening  rights,  be  cured  or  supplied.  It  shall  be  the 
duty  of  the  court  to  direct  upon  the  hearing  of  such  motion,  that  such  de- 
fects or  insufficiencies  In  the  order.  Judgment  or  decree,  or  in  the  papers 
or  proceedings,  be  cured  or  supplied  nunc  pro  tunc,  awarding  against  the 
party  In  whose  order.  Judgment  or  decree,  or  In  whose  papers  or  proceed- 
ings such  defects  or  Insufflclencies  appear,  costs  in  favor  of  the  adverse 
party." 

Before  that  amendment  went  into  effect,  a  motion  to  vacate  an  at- 
tachment, based  upon  the  papers  on  which  the  attachment  was  issued, 
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could  be  heard  only  on  those  papers,  and  no  insufficiencies  therein  could 
be  supplied  by  additional  affidavits.  Section  683,  Code  Civ.  Proc. ;  Hil- 
born  V.  Pennsylvania  Cement  Co.,  145  App.  Div.  442,  129  N.  Y.  Supp. 
957.  It  is  insisted  by  the  appellant  that  the  amendment  to  section  768, 
above  quoted,  does  not  cover  the  case  of  a  motion  to  vacate  an  attach- 
ment ;  his  argument  being  that  a  warrant  of  attachment  is  technically 
neither  an  order,  judgment,  nor  decree,  nor  yet  a  paper  filed  or  a 
proceeding  taken.  In  our  opinion  this  contention  of  the  amendment  is 
entirely  too  technical,  and,  if  accepted,  would  go  far  to  defeat  the 
very  obvious  purpose  of  the  amendment. 

[i]  We  cannot,  however,  approve  of  the  form  in  which  it  was  at- 
tempted to  apply  the  Code  provision.  By  the  order  appealed  from  all 
that  plaintiff  was  required  to  do,  in  order  to  preserve  his  attachment, 
was  to  file  additional  affidavits  with  the  clerk.  This  left  no  one  to 
judge  of  the  sufficiency  of  those  affidavits,  except  the  plaintiff's  attor- 
ney, or  the  clerk,  who  has  no  judicial  authority.  While  we  are  of  opin- 
ion that  deficiencies  in  the  original  papers  can  be  cured  by  additional 
affidavits,  even  after  a  motion  has  been  made  to  vacate  the  warrant 
upon  the  original  papers  alone,  yet  it  is  manifest  that  such  additional 
affidavits  must  be  submitted  to  the  scrutiny  of  the  court,  to  the  end 
that  it  may  judicially  determine  whether  or  not  the  deficiencies  have  in 
fact  been  supplied.  If  necessary,  an  adjournment  of  the  motion  can 
be  had  to  permit  such  additional  affidavits  to  be  submitted.  The  order 
appealed  from  provides  for  no  such  judicial  scrutiny. 

[3,  4]  It  may  be  remarked,  in  passing,  that  the  order  appealed  from 
does  not  comply  with  the  Code  amendment,  in  that  it  does  not  award 
costs  against  the  party  in  whose  papers  the  defects  and  insufficiencies 
are  found  to  appear.  If  there  were  no  other  defect  in  the  order,  how- 
ever, this  omission  could  be  supplied  by  a  modification.  The  more 
'  serious  defect  above  discussed  cannot,  however,  be  so  supplied,  since 
a  reversal  of  so  much  of  the  order  as  is  appealed  from  will  leave  it 
standing  as  an  order  vacating  the  attachment 

The  order  must  therefore  be  modified,  by  striking  therefrom  those 
portions  which  defendant  calls  in  question  by  his  appeal,  and,  as  so 
modified,  affirmed,  with  $10  costs  and  disbursements  to  the  appellant. 
All  concur. 


MARCH  V.  MARASCO  et  aL     (No.  6068.) 

(Supreme  Court,  Appellate  Division,  rirst  Department     December  31,  1914J 

1.  Mortgages  (8  537») — Objections  to  Tttle — Effect. 

The  objection  by  a  purchaser  at  a  foreclosure  sale  to  the  title  on  the 
ground  of  Judgments  of  record  against  one  of  the  owners  of  the  equity  of 
redemption  does  not  Justify  the  court  in  relieving  him  from  completing 
the  purchase,  where  there  was  an  ofFer  to  allow  the  retention  or  deposit 
of  a  sum  sufficient  to  discharge  the  Judgment  and  expenses  of  procuring 
satisfaction  pieces,  in  the  absence  of  any  suggestion  of  any  difficulty  in 
obtaining  satisfactlt>ns. 

[Ed.  Note.— For  other  cases,  see  Mortgages,  Cent  Dig.  {  1568;  Dec. 
Dig.  §  537.*] 

*For  other  caise*  see  same  topic  A I  xtmsBB  In  Dee.  A  Am.  Digs.  1907  to  date,  A  Rep'r  Indeses 
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2.  MoBTOAGEs  (§  637*) — Tm»— OBJBCTioifs— Tebms  of  Saui. 

Wbere  under  the  terms  of  a  foreclosure  sale  the  property  was  taken 
subject  to  any  state  of  facts  which  an  accurate  survey  thereof  might 
show,  existing  encroachments  were  not  a  valid  objection  to  the  title. 

[Ed.  Note. — For  other  cases,  see  Mortgages,  Cent  Dig.  §  1558 ;  Dec.  Dig. 
§  537.*] 

3.  MoBTGAGES  (5  535*) — TiTtE — Objections^— Tbbms  or  Salb. 

Where  a  purchaser  at  a  foreclosure  sale  signed  the  terms  of  sale  after 
consultation  with  his  attorney  and  with  full  Icnowledge  that  the  terms  of 
sale  stipulated  that  It  was  subject  to  any  transfer  tax  on  the  property, 
the  purchaser  could  not  object  to  the  title  on  the  ground  of  the  existence 
of  a  transfer  tax. 

[Ed.  Note. — For  other  cases,  see  Mortgages,  Cent  Dig.  §  1556;  Dec. 
Dig.  i  635.»] 

4.  MOBTGAQES   (§  538*)— F0BJSC1.0SUKB — SaU  BY  BBOEIVEB — ^DkKD— BLANKS — 

AxiTBORnn  TO  Fnx. 

A  blank  for  a  grantee  In  a  deed  executed  and  acknowledged  by  a  ref- 
eree in  mortgage  foreclosure  proceedings  cannot  be  filled  in  by  another, 
and  the  purchaser  at  the  foreclosure  sale  may  refuse  to  complete  the  pur- 
chase on  that  ground. 

[Ed.  Note.— For  other  cases,  see  Mortgages,  Cent  Dig.  S§  1470,  1525, 
1559;   Dea  Dig.  §  538.*] 

5.  MoRTOAOBS  (§  640*) — Objsctions  to  Tivlk — Remedy  or  Pdeohasek. 

Where  a  purchaser  at  a  foreclosure  sale  objected  to  the  title  on  the 
ground  that  blanks  In  the  referee's  deed  had  been  filled  In  without  au- 
ttiorlty,  and  refused  an  extension  of  time,  he  could  only  recover  the  par- 
tial payment  made,  with  interest,  in  the  absence  of  any  suggestion  that 
anything  had  occurred  after  the  purchase  to  reduce  the  value  of  the  prop- 
erty, or  that  anything  might  occur  In  the  time  necessary  to  procure  a 
new  deed. 

[Ed.  Note. — For  other  cases,  see  Mortgages,  Dec.  Dig.  g  540, *! 

Appeal  from  Special  Term,  New  York  County, 

Action  by  James  £.  March  against  Carmine  Marasco  and  others. 
Fr6m  an  order  relieving  Peter  Rinello  and  another,  assignees  of  a 
purchaser  at  a  judicial  sale,  from  the  completion  thereof,  and  directing 
the  payment  of  moneys  to  them  by  the  referee,  plaintiff  appeals.  Modi- 
fied and  affirmed. 

Argued  before  INGRAHAM,  P.  J.,  and  McLAUGHLIN,  SCOTT, 
DOWLING.  and  HOTCHKISS,  JJ. 
.    Louis  Frankel,  of  New  York  City,  for  appellant. 

De  Witt  Bailey,  of  New  York  City,  for  respondents. 

DOWLING,  J.  This  action  was  brought  for  the  foreclosure  of  a 
second  mortgage,  amounting  to  $25,000,  on  premises  situated  at 
Broome  and  Mott  streets,  in  the  city  of  New  York,  on  which  there  was 
a  first  mortgage  of  $142,500.  On  June  23,  1914,  at  a  public  sale  duly 
held  by  the  referee  appointed  by  the  Supreme  Court,  the  premises  were 
knocked  down  to  Antonio  Fauci  for  $31,475,  and  he  signed  the  terms 
of  sale,  which  were  prepared  after  submission  to  and  revision  by  his 
attorney,  and  at  the  same  time  paid  a  deposit  of  $3,147.50  to  the  ref- 
eree. The  time  set  for  closing  title  was  July  23,  1914,  at  noon,  when 
the  referee's  deed  was  to  be  ready  for  delivery.  At  that  time  the  bid 
had  been  assigned  to  Peter  Rinelli  and  Stephen  Guardino,  the  respond- 

*For  oUier  cases  see  same  topic  &  i  number  In  Dec.  &  Am.  Digs.  1907  to  date,  &  Rep'r  Indexes 
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ents  herein,  whose  attorney  requested  an  adjonmment  of  the  closing' 
because  of  objections  to  the  title  which  had  been  raised  by  the  title  com- 
pany.   It  was  agreed  to  adjourn  the  closing  until  August  3d. 

At  the  final  meeting  on  that  day,  objections  to  the  title  were  made 
in  writing,  and  the  referee's  deed  then  tendered  was  also  objected  to  on 
the  ground  that  changes  had  been  made  therein  by  inserting  the  names 
and  addresses  of  the  grantees  and  the  words  "their  heirs"  after  the 
execution  and  acknowledgment  of  the  deed,  the  same  having  been  done 
by  a  third  party.  The  purchasers  tendered  the  balance  of  the  consider- 
ation due,  but  rejected  the  title  proffered  for  the  reasons  given.  Of  the 
written  objections,  the  only  ones  which  we  deem  to  have  had  any  force 
at  the  time  were  those  based  on  the  failure  to  make  the  wives  of  Law- 
rence Mulligan  and  Patrick  H.  Sullivan  parties  defendant  in  the  action, 
and  the  failure  to  produce  any  releases  of  their  inchoate  right  of  dower 
in  the  premises.  From  the  first  of  these  two  persons  a  release  had  been 
procured,  but  from  the  second  no  release  had  been  obtained  up  to  the 
time  of  the  hearing  and  decision  of  the  motion  to  relieve  die  pur- 
chasers. 

[1]  The  objection  that  there  were  judgments  of  record  i^ainst  Pat- 
rick H.  Sullivan,  one  of  the  owners  of  the  equity  of  redemption,  was 
not  valid,  in  view  of  the  offer  to  allow  the  retention  or  deposit  of  a 
sum  sufficient  to  discharge  the  judgments  in  full,  with  interest,  and  the 
expense  of  procuring  satisfaction  pieces,  there  being  no  suggestion  that 
there  would  be  any  difficulty  encountered  in  obtaining  such  satisfac- 
tions 

[2]  The  encroachments  claimed  to  have  existed  did  not  constitute 
a  valid  objection,  in  view  of  the  terms  of  sale  under  which  the  prop- 
erty was  sold,  which  recited  that  it  was  to  be  taken  subject  to  any  state 
of  facts  which  an  accurate  survey  might  show. 

[3]  All  of  the  objections  based  upon  the  claimed  variations  betw^n 
the  judgment  and  the  terms  of  sale,  including  the  question  of  the  trans- 
fer tax  on  the  estate  of  the  deceased  owner  of  the  property,  were  met 
by  the  fact  that  the  purchaser  had,  after  consultation  with  his  attor- 
ney and  with  full  knowledge  of  the  facts,  signed  the  terms  of  sale,  by 
which  he  was  bound,  and  one  of  the  provisions  of  which  was  that  the 
sale  was  subject  to  the  transfer  tax  on  said  property.  So  that  the 
only  valid  objection  to  said  title  that  could  have  been  raised  by  the  pur- 
chasers was  the  failure  to  produce  the  release  from  Mrs.  Patrick  H. 
Sullivan  of  her  dower  right  in  the  premises. 

[4]  But  the  objection  based  on  the  additions  made  to  the  deed  was 
insuperable.  When  the  time  came  for  passing  title,  the  referee  was  in 
Europe.  The  deed  which  was  then  tendered  to  the  purchasers  was  one 
which  had  been  executed  and  acknowledged  by  the  referee  before  his 
departure,  and  in  which  certain  blanks  had  been  left,  including  that 
wherein  the  name  of  the  grantee  was  to  be  inserted.  It  is  claimed  on 
behalf  of  the  referee  that  there  had  been  some  talk  about  the  person 
to  whom  the  deed  should  be  made,  and  that,  as  there  was  a  suggestion 
that  the  bid  might  be  assigned,  it  was  agreed  that  the  name  of  the  gran- 
tee should  be  left  in  blank  and  thereafter  filled  in.  But  no  one  had  the 
authority  or  right  to  fill  in  blanks  in  a  deed  executed  by  an  officer  of  the 


Digitized  by 


Google 


Sup.  Ct.)  FOBD  V.  JOHN  WANAMAKEB  795 

court  after  it  was  executed  and  acknowledged  by  him,  and  the  paper 
tendered  as  a  deed  to  the  purchasers  was  not  valid  to  convey  title  to 
them.  They  were  therefore  justified  in  the  position,  which  tl^ey  then 
took,  that  the  deed  was  not  one  which  they  were  called  upon  to  accept. 

[6]  Still,  while  we  believe  the  purchasers  are  entitled  to  be  relieved 
from  the  completion  of  their  purchase,  and  to  have  their  deposit  re- 
turned to  them,  with  interest,  because  of  this  failure  to  tender  them  a 
proper  deed,  we  think  that  is  all  the  relief  to  which  they  are  entitled. 
The  representative  of  the  referee,  and  the  attorney  for  the  mortgagee, 
requested  the  consent  of  the  attorney  for  the  purchasers  to  a  further 
adjournment,  which  was  refused,  although  there  is  no  suggestion  in 
the  record  that  anything  had  occurred  in  the  interim  to  reduce  the 
value  of  the  property  bought  by  the  purchasers,  or  anything  might 
occur  in  a  short  time  which  would  render  it  inadvisable  for  them  to 
consent  to  a  reasonable  delay  in  order  to  adjust,  if  possible,  the  mat- 
ters in  dispute.  In  view  of  these  circumstances,  and  of  all  the  facts 
disclosed  by  the  record  in  the  case,  we  believe  the  purchasers  should 
not  be  allowed  a  counsel  fee  for  the  examination  of  the  title  to  the 
premises. 

The  order  appealed  from  will  therefore  be  modified,  by  striking  out 
the  provision  allowing  the  respondents  $250  for  their  expenses  in  the 
examination  of  the  title  to  the  mortgaged  premises,  and,  as  so  modified, 
affirmed,  without  costs.    All  concur. 


FOBD  v.  JOBCN  WANAMAKER.    (No.  6629.) 
(Supreme  Court,  Appellate  Division,  First  Department    December  81,  1014.) 

1.  IfeauoBNOB  (§  44*)— Danqbhous  Premisxs — ^Lu3ii.rrT. 

A  department  store  proprietor  must  exercise  reasonable  care  to  main- 
tain the  premises  In  a  safe  condition,  so  that  tbe  public,  Invited  by  im- 
plication, may  not  be  injured;  and  bis  act  in  maintaining  an  aisle  be- 
tween a  counter  and  a  swinging  door,  so  that  shoppers  in  passing  the 
aisle  are  in  danger  <if  being  struck  by  tiie  door  when  swung  open,  may  be 
found  to  be  a  failure  to  exercise  proper  care. 

FEd.  Note.— For  other  cases,  see  Negligence,  Cent  Dig.  $  59 ;  Dec.  Dig. 
!  44.*] 

2.  Negligence  (J  67*) — Use  of  Pbkmises — Cabe  Beqitibed. 

A  customer  In  a  store  must  exercise  reasonable  care  to  avoid  Injury  to 
herself. 

[Ed.  Note. — For  other  cases,  see  NegUgenoe,  Cent  Dig.  H  BO,  91 ;  Dec. 
Dig,  i  67.*] 

8.  NeolioerCk  ({  44*) — Danoebotts  Pbeioscs — Ijabiutt. 

Where  a  department  store  proprietor  negligently  maintained  a  swinging 
door,  and  a  customer  was  struck  when  the  door  was  opened,  and  the  neg- 
ligence was  the  efficient  and  proximate  cause  of  the  accident,  the  pro- 
prietor was  liable  therefor,  provided  the  customer  was  free  from  contribu- 
tory n^llgence,  and  the  accident  was  not  the  result  of  the  Intervention 
of  an  independent  cause,  which  the  proprietor  could  not  anticipate,  and 
without  which  the  accident  would  not  have  happened. 

[Ed.  Note.— For  other  cases,  see  Negligence,  Cent.  Dig.  f  59 ;  Dec.  Dig. 
144.*] 

*Fc?«ther  cues  aee  aome  topic  A  i  MVMbbk  In  Dec.  A  Am.  Digs.  1907  to  date,  ft  Ren'r  Indexfta 
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4.  Tbiai,  (J  337*) — Instructions — Law  on  the  Case. 

The  Instructions  are  the  law  of  the  case,  and  must  be  followed,  whether 
right  or  wrong.  - 

[E;d.  Note.— For  other  cases,  see  Trial,  Cent  Dig.  {  790;  Dec  Dig.  f 
337.*] 

5.  Apfsai.  and  Ebbob  (§  1068*) — ^Harmless  Bbbob — CoNFUOtina  Instbxtc- 

TIONS. 

Where  the  court  gaTe  correct  instructtons  and  a  requested  erroneous  In- 
struction a  verdict  In  conformity  to  the  correct  instructions  could  not  be 
affirmed,  for  the  Jury  might  have  been  of  the  opinion  that  the  defeated 
party  was  liable  on  some  other  theory. 

[Ed.  Note. — For  other  cases,  see  Appeal  and  Error,  Cent.  Dig.  fi  4226- 
4228,  4230;    Dec.  Dig.  §  1068.*] 

Ingraham,  P.  J.,  and  McLaughlin,  X,  dissenting  in  part 

Appeal  from  Trial  Term,  New  York  County. 

Action  by  Emily  M.  Ford  against  John  Wanamaker.  From  a  judg- 
ment for  plaintiff,  and  from  an  order  denying  new  trial,  defendant 
appeals.    Reversed,  and  new  trial  granted. 

Argued  before  INGRAHAM,  P.  J.,  and  McLAUGHLIN,  LAUGH- 
UN,  DOWUNG,  and  HOTCHKISS,  JJ. 

Stephen  P.  Anderton,  of  New  York  City  (James  F.  Mahan,  of  New 
York  City,  on  the  brief),  for  appellant. 

Oswald  N,  Jacoby,  of  New  York  City,  for  respondent. 

LAUGHLIN,  J.  Shortly  after  2  o'clock  in  the  afternoon  on  the 
23d  day  of  December,  1912,  the  plaintiff,  who  was  theji  80  years  of 
age,  was  in  the  defendant's  department  store  at  Broadway  and  Ninth 
street,  in  the  borough  of  Manhattan,  New  York,  for  the  purpose  of 
shopping.  After  purchasing  some  articles  at  a  lace  counter,  which 
ran  northerly  and  southerly,  she  proceeded  to  pass  between  the  end  of 
the  counter  and  swinging  doors  leading  into  the  store  frcwn  Broadway, 
on  her  way  to  an  aisle  running  easterly  and  westerly  along  the  ninth 
street  side  of  the  store,  and  while  so  doing  she  was  struck  by  one 
of  the  doors,  which,  according  to  her  testimony,  was  opened  with  great 
violence,  and  precipitated  to  the  floor,  causing  injuries  to  recover  for 
which  she  brought  this  action. 

The  negligence  charged  is  in  maintaining  a  counter  so  close  to  the 
swinging  door  as  to  endanger  persons,  invited  onto  the  premises  for 
the  purpose  of  shopping,  while  passing  from  one  aisle  between  count- 
ers to  another.  The  plaintiff  and  two  witnesses  called  in  her  behalf 
testified  that  when  the  northerly  door  was  open  it  swung  within  from 
seven  inches  to  a  foot  of  the  counter,  and  her  testimony  tends  to  show 
that  she  was  struck  by  that  door  while  she  was  passing  close  to  the 
end  of  the  counter.  On  the  part  of  the  defendant  evidence  was  given 
tending  to  show  that  the  distance  between  that  door  when  opened 
and  the  counfer  was  four  feet  or  more. 

[1-3]  The  learned  trial  justice,  in  submitting  the  case  to  the  jury, 
stated  that  counsel  for  the  defendant  conceded  in  summing  up  tliat,  if 
there  was  a  space  of  only  six  or  seven  inches  between  ti\t  swinging 
door  and  the  counter,  they  would  be  justified  in  predicating  negligence 

•For  oUier  casea  see  lame  topic  ft  {  KnuBSH  in  Dec.  «  Am.  Digs.  1M7  to  date,  &  Rep'r  Indezae 
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on  that  fact ;  and  he  instructed  the  jury  that  it  was  the  duty  of  the 
defendant  to  exercise  reasonable  care  to  maintain  its  premises  in  a 
safe  condition,  to  the  end  that  the  public  invited  thereon  by  implica- 
tion should  not  be  injured,  and  that  it  was  the  duty  of  the  plaintiff  to 
exercise  reasonable  care  to  avoid  injury  to  herself.  The  jury  were 
also  instructed  that  tihe  plaintiff  claimed  that  the  injuries  sustained 
were  the  direct  and  proximate  result  of  the  negligence  of  the  defend- 
ant in  thus  maintaining  the  counter  and  door  in  too  close  proximity ; 
that  if  the  defendant  was  negligent,  and  without  its  negligence  the 
accident  would  nqt  have  happened,  and  the  accident  was  one  which  it 
would  have  foreseen,  if  it  had  exercised  reasonable  care,  then  the 
defendant's  negligence  would  be  established;  that  if  the  negligence 
with  which  the  defendant  was  charged  was  the  natural,  efficient,  and 
proximate  cause  of  the  accident,  the  defendant  would  be  liable  there- 
for, provided  the  plaintiff  was  free  from  contributory  ifcgligence ;  but 
that  if  it  was  "the  result  of  the  intervention  of  an  independent  cause 
which  defendant  could  not  anticipate,"  and  without  which  the  acci- 
dent would  not  have  happened,  the  defendant  would  not  be  liable.  By 
these  and  other  instructions  the  case  was  properly  submitted  to  the 
jury  by  the  charge  in  chief.  The  case  is  plainly  distinguishable  from 
Pardington  v.  Abraham  &  Strauss,  93  App.  Div.  359,  87  N.  Y.  Supp. 
670,  in  which  it  was  sought  to  predicate  negligence  on  the  use  of 
swinging  doors,  without  regard  to  the  distance  between  them  and 
counters. 

[4]  The  last  instruction  given  to  the  jury  in  the  case  at  bar  was 
that  they  might  consider,  in  determining  whether  or  not  defendant  was 
negligent,  the  fact,  as  shown  by  the  evidence,  that  similar  swing  doors 
with  springs  of  the  same  or  greater  strength  were  in  common  use  in 
other  department  stores.  The  second  last  instruction  given  to  the  jury 
was  at  the  request  of  counsel  for  the  defendant,  and  is  as  follows : 

"I  a8k  your  honor  to  charge  that  even  if  the  jury  find  that  the  defendaut 
was  negligent  In  maintaining  Its  counter  In  the  place  tesUfled  to  by  the 
plaintiff,  and  the  plaintiff  while  passing  along  the  end  of  said  counter  was 
struck  by  a  swinging  door  of  defendant,  by  reason  of  some  person  unknown 
proceeding  out  of  the  door,  permitting  it  to  dy  back  and  violently  hit  the 
plaintiff,  that  the  act  of  such  person,  in  law,  was  the  intervening  act  of  a 
third  person,  and  the  proximate  cause  of  the  injury  to  the  plaintiff,  and  that 
defendant  is  not  liable." 

It  was  given  by  a  reply  to  the  request  as  follows: 
"Yea ;  I  will  charge  that" 

That  final  instruction  became  the  law  of  the  case  for  the  guidance 
of  the  jury,  and  if  they  followed  it  they  should  have  rendered  a  ver- 
dict for  the  defendant. 

[6]  The  learned  counsel  for  the  plaintiff  concedes  that,  if  the  prop- 
osition so  charged  was  sound,  the  court  should  have  nonsuited  his 
client;  but  he  argues  that,  since  the  proposition  is  inconsistent  with 
the  charge  in  chief,  it  is  reasonable  to  assume  that  it  was  inadvertently 
given,  and  that  the  jury  disregarded  it.  It  will  not  do  to  affirm,  on 
that  theory,  judgments  entered  upon  verdicts.  It  may  be  that  the 
jury  were  of  opinion  that  the  defendant  was  liable  on  some  other  the- 
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ory,  and  that  they  undersood  that  the  court,  in  submitting  to  and 
leaving  the  case  with  them,  recognized  that  there  were  other  facts 
upon  which  liability  could  be  predicated.  According  to  the  plaintiff's 
claim,  the  accident  occurred  precisely  as  recited  in  the  instruction  to 
which  attention  has  been  drawn.  We  think  that  the  instruction  in- 
volved an  erroneous  principle  of  law  as  applied  to  this  case,  for  we 
are  of  opinion  that  it  cannot  be  said  as  matter  of  law  that  it  was  not 
negligence  for  the  defendant  to  maintain  a  door  so  close  to  an  aisle 
or  passageway  in  its  store,  where  it  invites  the  public  to  purchase  its 
wares,  that  shoppers  are  in  danger  of  being  struck  by  a  swinging 
door  while  passing  along  what,  under  the  arrangement  and  construc- 
tion of  the  store,  appears  to  be  an  aisle  leading  to  counters  where 
goods  are  displayed  for  sale.  On  account  of  the  error  in  the  charge 
to  which  attention  has  been  drawn,  the  judgment  cannot  be  permitted 
to  stand.         • 

It  follows  that  the  judgment  and  order  should  be  reversed,  and  a 
new  trial  granted,  with  costs  to  appellant  to  abide  the  event 

DOWIvING,  and  HOTCHKISS,  JJ.,  concur. 

Mclaughlin,  J.  I  concur  in  the  opinion  of  Mr.  Justice 
LAUGHLIN,  in  so  far  as  he  directs  a  reversal  of  the  judgment  and 
order  appealed  from,  and  dissent  from  that  part  which  orders  a  new 
trial. 

The  evidence  adduced  at  the  trial  did  not,  in  my  opinion,  establish 
any  negligence  on  the  part  of  the  defendant.  He  had  a  right  to  have 
doors  leading  into  his  store ;  otherwise,  it  is  difficult  to  see  how  the 
store  could  be  run.  The  case  is  absolutely  barren  of  any  evidence,  as 
I  read  the  record,  that  the  construction,  arrangement,  or  management 
of  the  swinging  doors  were  improper  or  unsafe.  There  was  nothing 
about  their  construction  or  operation  to  make  them  dangerous  to  the 
customers,  provided  they  used  reasonable  care  in  entering,  leaving, 
and  going  about  the  store.  It  is  quite  apparent,  from  all  the  testimony 
concerning  the  occurrence,  that  the  motion  of  the  door,  at  the  time  it 
hit  the  plaintiff,  was  due  to  the  action  of  some  third  person  who  push- 
ed it  open  and  let  it  swing  back  upon  her  just  as  she  was  passing  near 
it.  She  paid  no  attention  to  the  door,  nor  does  she  know  how  she 
came  to  be  hit  by  it.    To  use  her  own  words : 

"I  don't  know  that  I  recollect  what  the  doors  were  espedally;  •  ♦  ♦ 
paid  no  attention  to  what  the  doors  were." 

The  case,  in  principle,  cannot  be  distinguished  from  Pardington  v. 
Abraham,  93  App.  Div.  359,  87  N.  Y.  Supp.  670,  affirmed  on  opinion 
below  183  N.  Y.  553,  76  N.  E.  1102. 

I,  therefore,  am  of  the  opinion  that  at  the  close,  of  the  case  a  verdict 
should  have  been  directed  in  favor  of  the  defendant 

INGRAHAM,  P.  J.,  concurs. 
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PEOPIiE  ez  rel.  HAKLBM  BIVEB  &  P.  0.  R.  CO.  r.  STATE  BOAHD  OF 
TAX  COM'BS  (CITY  OF  NEW  YORK,  Intervener).    (Nos.  6560-6562.) 

(Supreme  Court,  Appellate  Dlrlsi<m,  First  Department    December  81,  1914.) 

Taxation  (8  1/7*) — Fbanchise  Tax — Bailboads — CsossiHa  Strkamb. 

Where  a  railroad  company  was  given  a  special  right  to  locate  Its  road 
across  highways  and  water  courses  by  Laws  1866,  c.  763,  |  3,  such  right, 
conferring  authorit?  to  cross  navigable  streams,  was  a  special  franchise, 
and  subject  to  taxation  as  such,  though  the  company  owned  in  fee  the 
land  on  which  the  abutments  of  a  bridge  rested,  and  also  the  bed  of  the 
river  for  a  space  wider  than  that  covered  by  the  span. 

[Ed.  Note. — For  other  cases,  see  Taxation,  Cent  Dig.  i  214;  Dec.  Dig. 
i  117.*] 

Mdiangtalln  and  Scott,  33.,  dissenting. 

Appeal  from  Special  Term,  New  York  County. 

Three  certiorari  proceedings  by  the  People,  on  relation  of  the  Har- 
lem River  &  Port  Chester  Railroad  Company,  to  review  certain  spe- 
cial franchise  assessments  made  by  the  State  Board  of  Tax  Commis- 
sioners, in  which  the  City  of  New  York  intervened.  From  orders  of 
'  the  Special  Term,  reducing  the  assessments,  relator  appeals.  Af- 
firmed. 

Argued  before  CLARKE,  McLAUGHLIN,  LAUGHLIN.  SCOTT, 
and  HOTCHKISS,  JJ. 

Charles  M.  Sheafe,  Jr.,  of  New  Yoric  City,  for  appellant 
Curtis  A.  Peters,  of  New  York  City,  for  respondents. 

HOTCHKISS,  J.  These  are  three  certiorari  proceedings  to  r^ 
view  certain  special  franchise  assessments  for  the  years  1909,  1910, 
apd  1911.  The  only  questions  are  those  arising  with  respect  to  bridges 
over  Bronx  river  and  Hutchison  river  (Pelham  Bay).  The  act  un- 
der which  relator  was  incorporated  gave  it  the  right  to  construct  and 
maintain  a  railroad  through  the  Bronx.  This  act  not  only  created  the 
corporation,  and  conferred  upon  it  the  right  to  be  a  railroad,  but  also 
by  section  3  (chapter  763,  Laws  1866)  in  terms  gave  it  a  special  right 
to  locate  its  railroad  across  highways  and  water  courses.  This  latter 
right  was  a  special  frandiiae,  within  the  decision  in  People  ex  rel. 
Met.  St.  Ry.  Co.  v.  Tax  Com'rs,  174  N.  Y.  417,  67  N.  E.  69,  63  L. 
R.  A.  884,  105  Am.  St  Rep.  674,  because  it  conferred  authority  to 
cross  navigable  streams.  It  would  seem  to  follow,  therefore,  that 
bridges  spanning  these  streams  are  assessable  in  determining  the 
amount  of  the  relator's  special  franchise. 

The  appellant  argues,  however,  that,  because  the  undisputed  evi- 
dence showed  that  the  relator  owned  in  fee  land  on  which  the  abut- 
ments of  the  Bronx  bridge  rested,  therefore  there  was  no  special 
franchise  with  regard  to  the  bridge.  I  do  not  think  any  such  result  fol- 
lows. The  relator  also  claims  that  the  Pelham  Bridge  is  not  assessa- 
ble, because  the  relator  had  obtained  from  the  state  land  commission>- 
ers  a  patent  to  the  fee  in  the  bed  of  the  river,  and  that  the  bridge  was 
wholly  within  the  dimensions  of  the  patented  land.     In  fact,  what- 

*For  other  eases  see  same  topic  ft  i  trnsssB  In  Dec.  ft  Am.  Digs.  IWt  to  date,  ft  Rap'r  ImJezes 
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ever  the  relator  took  by  the  patent  was  subject  to  the  public  rights  in 
the  river.  But  unquestionably  the  right  to  cross  the  river  and  to  build 
a  bridge  for  that  purpose  was  secured  through  the  special  franchise 
contained  in  the  charter.  I  think  the  decision  in  People  ex  rel.  N.  Y. 
C.  &  H.  R.  R.  Co.  V.  Woodbury,  206  N.  Y.  304,  99  N.  E.  545,  and 
People  ex  rel.  Hudson  &  Manhattan  R.  R.  G).  v.  State  Board  of 
Tax  Com'rs,  203  N.  Y.  119,  96  N.  E.  435,  are  distmguishable.  In 
the  former  case  it  appeared  that  the  abutments  were  built  upon  lands 
owned  by  the  railroad,  and  it  did  not  appear  that  the  highway  was 
crossed  in  pursuance  of  any  special  franchise,  the  court  saying: 

"The  bridge  Is  tangible  property,  and  so  far  ^  appears  from  the  record 
It  Is  not  Imniedlately  counected  with  any  special  franchise.  It  Is  not,  In 
the  language  of  the  Tax  Law,  'tangible  property'  •  •  ♦  situated  In,  up<Mi, 
under  or  above  any  street,  highway,  public  place  or  public  waters  in  connec- 
tion with  the  special  franchi.se." 

The  respondent  appeals  to  the  record  in  the  case  (People  ex  rel. 
N.  Y.  C.  &  H.  R.  R.  Co.  V.  Woodbury)  to  show  that  as  matter  of 
fact  there  was  evidence  in  that  case  that  the  crossing  was  by  special 
franchise.  I  think,  however,  that  we  should  follow  the  words  of 
the  opinion,  and,  if  the  Court  of  Appeals  found  nothing  in  the  record, 
we  cannot.  In  the  Hudson  &  Manhattan  Case  the  court  held  that  the 
upper  tunnels  were  not  to  be  assessed,  because  they  "were  built  wholly 
within  lands  patented  by  the  state,  conferring  a  fee  upon  the  corpora- 
tion, so  that  they  needed  no  special  franchise  to  tunnel  therethrough, 
but  as  to  the  lower  tunnels  the  corporation  had  no  title  in  fee  to  the 
bed  of  the  river,  and  it  had  taken  a  special  license  from  the  local 
authorities  to  tunnel  thereunder. 

The  orders  should  be  affirmed,  with  costs. 

LAUGHLIN  and  CLARKE,  JJ.,  concur.  McLAUGHLIN  and 
SCOTT,  JJ.,  dissent,  on  People  ex  rel.  N.  Y.  C.  &  H.  R.  R.  Co.  v. 
Woodbury,  206  N.  Y.  304,  99  N.  E.  545. 


LAWYERS'  StJRBTT  CO.  OF  NEW  YORK  ▼.  AYBAULT  et  aL    (No.  6609.) 
(Supreme  Court,  Appellate  Division,  First  Department    December  31,  1914.) 

1.  Pbinoipal  and  Sobett  (S  51*) — Tbustk* — Subbty — Tebmiration  of  Ija- 

BILITT. 

Where  complainant  surety  company  contracted  to  be  bound  as  surety 
for  a  trustee  of  certain  bonds  for  the  benefit  of  individuals  during  their 
lives,  the  surety,  in  the  absence  of  proof  that  the  trustee  has  been  guilty 
of  some  default  or  dereliction  of  duty,  cannot  terminate  its  liability,  prior 
to  the  expiration  of  the  term  of  the  trust,  without  the  surety's  consent, 
nor  compel  the  latter  to  account 

[Ed.  Note. — For  other  cases,  see  Principal  and  Surety,  Cent  Dig.  H  97- 
100;  Dec.  Dig.  §  51.»] 

2.  Vbinoipai.  and  Sumtt  (§  51*) — Statctks— Appuoation. 

Code  Civ.  Proc.  §  812,  relating  to  bonds  or  undertakings  given  in  an  ac- 
tion or  special  proceeding,  and  authorizing  the  surety  in  certain  cases  to 

*For  other  casaa  sm  laina  topic  A  t  nuubsb  in  Dm.  A  Am.  Digs.  1907  to  data,  A  Rap'r  Indexes 
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apply  for  release  and  tbe  givlnf  (tf  a  new  bond,  eta,  baa  no  appllcatloa  to 
bonds  sl-^BQ  to  secure  the  fidelity  of  a  trustee. 

[Ed.  Note. — For  other  cases,  see  Principal  and  Surety,  Cent  Dig.  {S 
97-100;  Dec  Dig.  §  51.  •! 

Appeal  from  Special  Term,  New  York  County. 

SuH  by  the  Lawyers'  Surety  Company  of  New  York  against  Ernest 
F.  Ayrault,  impleaded  with  James  W.  Colt  and  Elizabeth  Colt,  individ- 
ually and  as  a<^inistratrix  of  Arme  D.  A.  Colt,  deceased.  From  an  in- 
terlocutory judgment  directing  an  accounting,  defendant  Ayrault  ap- 
peals.   Reversed,  and  motion  denied. 

Argued  before  INGRAHAM,  P.  J.,  and  McLAUGHUN,  LAUGH- 
UN,  E>OWLING,  and  HOTCHiaSS,  JJ. 

George  E.  Blackwell,  of  New  York  City,  for  appellant 
Robert  Gray,  of  New  Yoric  City,  for  respondent. 

McLaughlin,  J.  The  complaint  alleges,  in  substance,  that  on 
the  9th  of  February,  1893,  the  defendants  James  W.  Colt  and  Ernest  F. 
Ayrault  entered  into  a  trust  agreement  (which  is  annexed  to  and  made 
part  of  the  complaint)  pursuant  to  which  Colt  assigned  to  Ayrault 
certain  bonds  of  the  par  value  of  $23,000,  which  were  to  be  held  in  trust 
during  the  lives  and  for  the  beneifit  of  Anne  D.  A.  Colt  and  Elizabeth 
Colt,  with  provision  for  their  disposition  at  the  death  of  the  second 
beneficiary ;  that  in  compliance  with  tfeis  agreement,  Ayrauk,  as  prin- 
cipal, furnished  a  bond  in  the  strni  of  $30,000,  with  plaintiff  as  surety, 
conditioned  upon  the  faithful  performance  of  the  trust ;  that  Ayrault 
has  ever  since  been,  and  now  is,  acting  as  such  trustee ;  that  Anne  D.  A. 
Colt,  one  of  the  beneficiaries,  has  died,  and  Elizabeth  Colt  was  appoint- 
ed administratrix  of  her  estate;  that  the  defendants,  other  than  Ay- 
rault, also  claim  an  interest  in  the  trust  estate ;  that  plaintiff  has  demand- 
ed that  Ayrault  account  as  trustee  under  the  trust  agreement,  but  he  has 
failed  and  neglected  to  do  so.  The  judgment  demanded  is  that  Ayrault 
be  directed  to  account,  that  plaintiff,  upon  the  settlement  of  Ayrault's 
account,  be  released  as  surety  and  that  he  be  required  tb  file  a  new  bond 
or  resign  and  a  new  trustee  be  appointed. 

The  defendant  Ayrault  in  his  answer  admits  all  of  the  material  al- 
legations alleged  in  the  complaint,  except  that  be  denies  the  plaintiff 
has  demanded  an  accounting.  The  defendants  James  W.  Colt  and 
Elizabeth  Colt,  individually  Mid  as  administratrix  of  Anne  t).  A.  Colt, 
deceased,  interposed  separate  answers  and  submitted  their  rights  to 
the  protection  of  the  court,  asking,  if  it  be  a  proper  exercise  of  the 
power  of  the  court  to  relieve  the  plaintiff  of  its  liability  on  the  bond  re- 
ferred to  in  the  complaint,  that  such  relief  be  not  granted  until  Ay- 
rault shall  have  accounted  and  given  another  bond  in  the  sum  of  $30,- 
000,  with  a  responsible  surety  company  as  surety. 

After  issue  was  joined  the  plaintiff  moved,  under  section  547  of  the 
Code  of  Civil  Procedure,  for  judgment  on  the  pleadings.  The  motion 
was  granted,  and  Ayrault  appeals. 

[1, 2]  I  think  the  order  should  be  reversed.  The  plaintiff  contract- 
ed to  be  bound  as  surety  for  the  period  of  the  trust  agreement,  and  it 

•For  other  cases  see  sam*  topic  &  i  n0mbbb  In  Dec.  &  Am.  DIgB.  1807  to  date,  A  Rep'r  Indsxei 
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cannot,  without  proof  that  the  principal  has  been  guilty  of  some  default 
or  dereliction  of  duty,  terminate  its  liability  without  his  consent.  A 
surety,  in  the  absence  of  statutory  authority,  cannot,  under  sucli  circum- 
stances, be  relieved  from  his  contract  of  suretyship.  Section  812  of 
the  Code  of  Civil  Procedure  has  no  application,  because  that  only  re- 
lates to  sureties  upon  bonds  or  undertakings  given  in  an  action  or  spe- 
cial proceeding.  There  are  no  allegations  in  the  complaint  showing  that 
the  plaintiff  is  entitled  to  any  accounting,  no  charge  of  misconduct  of 
any  kind  made  against  Ayrault,  and  there  is  nothing  in  the  contract  of 
suretyship  requiring  tlie  latter  to  account  until  the  trust  has  terminated. 
Had  the  defendants  James  W.  Colt  and  Elizabeth  Colt  set  out  in  their 
answers  their  relation  to  the  trustee  and  their  interest  in  the  trust  fund, 
and  had  these  answers  been  served  upon  Ayrault,  then  it  may  be  they 
would  be  entitled  to  an  accounting ;  but  that  question  is  not  now  before 
us,  and  we  do  not  pass  upon  it.  They  did  not  move  for  judgment,  and 
in  their  respective  answers  simply  submitted  their  rights  to  the  court  and 
asked  that  the  plaintiff  be  not  relieved  until  Ayrault  had  accounted  and 
given  another  undertaking  in  place  of  the  one  given  by  the  plaintiff. 

In  Ridgeway  v.  Potter,  114  111.  457,  3  N.  E.  91,  55  Am.  Rep.  875, 
which  was  an  action  quite  similar  to  this  one,  the  court  said : 

"We  can  see  that  it  is  a  hardship  for  the  complainant  to  stand  as  the  sole 
solvent  surety  on  such  a  bond,  where  there  Is  no  express  requirement  for 
any  accounting  and  settlement  of  accounts,  subject  to  an  unknown  and 
indefinite  liability,  and  that  it  wonld  be  very  desirable  on  Ms  part  to  have 
afforded  to  him  the  relief  ♦  •  •  asked  for  by  bis  present  bill;  but  we 
do  not  see  how  it  can  be  done,  aside  from  the  aid  of  any  statutory  provisioD 
in  such  behalf." 

The  judgment  appealed  from,  therefore,  is  reversed,  with  costs  to 
the  aj^ellant,  and  the  motion  denied,  with  $10  costs.    All  concur. 


In  re  WEILIi. 

(Supreme  (Tonrt,  Appellate  Division,  First  Department.    December  31,  1914.) 

Attobmet  ANn  Client  (§  44*) — Disbarment — Gbottnds. 

Where  an  attorney  advised  and  procured  a  client  to  Invest  trust  funds 
In  a  real  estate  speculation  in  which  the  attorney  was  interested,  made 
false  representations  to  the  cUent  as  to  the  purchase  price  of  the  real 
estate,  and  misappropriated  moneys  given  him  by  the  client  for  invest- 
ment in  real  estate  by  converting  It  to  his  own  use,  he  will  be  disbarred. 
rEd.  Note. — For  other  cases,  see  Attorney  and  Client,  Cent  Dig.  Sf  65, 
66,  62;   Dec.  Dig.  |  44.*] 

Charges  of  professional  misconduct  were  submitted  by  the  Asso- 
ciation of  the  Bar  of  the  City  of  New  York  against  Moses  Weill,  an 
attorney  at  law.    Respondent  disbarred. 

See,  also,  156  App.  Div.  904,  141  N.  Y.  Supp.  1150. 

Argued  before  INGRAHAM,  P.  J.,  and  McLAUGHUN,  LAUGH- 
UN,  CLARKE,  and  SCOTT,  JJ. 

E.  Crosby  Kindleberger,  of  New  York  City,  for  petitioner. 
George  Edward  Joseph,  of  New  York  City,  for  respondent. 

•For  other  cases  see  same  topic  ft  i  mdmbsb  In  Dec.  ft  Am.  Digs.  1907  to  date.  &  Rep'r  Indexes 
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INGRAHAM,  P.  J.  The  respondent  was  admitted  to  practice  in 
NovMnber,  1901.  The  Association  of  the  Bar  submitted  charges 
against  the  respondent  of  professional  misconduct  as  follows:  That 
one  Gannon  as  trustee  for  himself  and  others,  owners  of  real  prop- 
erty, sold  the  property  and  received  therefor  about  $4,600;  that  the 
respondent  was  Gannon's  attorney,  and  had  knowledge  of  all  the 
facts;  that  after  Gannon  received  this  money  the  respondent  repre- 
sented to  Gannon  that  one  O'Brien  had  purchased  for  $25,500  certain 
real  property  in  Westchester  county;  that  of  that  sum  $17,500  had 
been  paid  in  cash,  one-half  of  which  had  been  contributed  by  the  re- 
spondent, and  in  return  therefor  the  respondent  had  a  half  interest  in 
the  property ;  that  these  representations  were  false,  and  were  known 
by  the  respondent  to  be  so,  at  the  time  he  made  them ;  that  relying  on 
these  false  representations  Gannon,  without  the  knowledge  or  consent 
of  the  other  persons  interested  in  the  fund,  gave  to  the  respondent 
$2,550  of  the  money  whicli  Gannon  held  as  trustee  for  himself  and 
others,  in  return  for  which  the  respondent  agreed  in  writing  that  Gan- 
non should  have  an  interest  in  the  property  equal  to  eight  twenty-sev- 
enths of  one-half  of  the  property,  and  that  when  the  property  was 
sold  the  respondent  would  pay  Gannon  his  proportion  of  the  amount 
realized  from  the  sale;  that  subsequently,  and  in  October,  1907,  the 
respondent,  falsely  representing  that  the  property  was  worth  $1,500 
an  acre,  obtained  from  one  Taylor  the  sum  of  $1,000,  for  which  Tay- 
lor was  to  get  one-ninth  of  one-half  of  the  profits  realized  from  the 
sale;  that  subsequently  the  respondent  transferred  the  property  to 
one  Levy  without  receiving  any  consideration  therefor,  the  property 
was  sold  under  foreclosure,  and  neither  Gannon  nor  Taylor  ever  re- 
ceived anything. 

THie  respondent  interposed  an  answer  to  these  charges,  denying 
that  he  had  ever  talked  with  Gannon  about  any  investments  in  real  es- 
tate, but  that  all  of  such  transactions  were  had  with  the  respondent's 
brother;  that  on  June  11,  1907,  he  admits  Gannon  gave  a  check  to 
the  respondent's  brother  for  $1,500,  to  be  invested  in  certain  real  es- 
tate transactions  in  which  the  respondent  and  his  brother  Isaac  were 
then  engaged;  that  thereafter,  and  on  June  20th,  Gannon  gave  a 
check  for  $500^  to  the  order  of  the  firm,  which  was  to  be  used  in  an- 
other real  estate  transaction ;  and  that  on  June  27,  1907,  Gannon  gave 
a  check  to  the  order  of  the  respondent  for  $250,  which  was  to  be  in- 
vested in  the  purchase  of  real  estate  in  Williamsbridge.  The  respond- 
ent denied  that  he  knew  at  the  time  that  the  money  paid  to  his  broth- 
er or  himself  was  trust  money  realized  from  the  sale  of  the  property 
of  which  Gannon  was  the  achninistrator.  Then  the  respondent,  aft- 
er stating  certain  details  of  the  transaction,  states  that  he  has  felt  un- 
der a  moral  obligation  to  Gannon  and  Taylor,  and  has  already  repaid 
to  Taylor  $750,  and  to  Gannon  about  the  sum  of  $2,000,  and  that 
Gannon  has  notes  for  the  remainder,  but  that  he  has  never  felt  him- 
•  self  under  any  legal  liability  to  repay  either  the  said  Gannon  or  Taylor. 

The  case  was  submitted  to  the  official  referee,  who  now  makes  his 
report,  from  which  it  appears  that  the  respondent  and  his  brother, 
acting  as  attorneys  for  Gannon,  resisted  the  probate  of  the  will  of 
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one  Anna  Eliza  Lalor,  represented  Gannon  and  other  heirs  at  law  on 
an  appeal  to  the  Appellate  Division,  and  subsequently,  on  a  retrial  and 
another  appeal  in  the  same  proceeding,  appeared  for  Gannon  and  the 
other  heirs  at  law ;  that  in  1902  Gannon  was  appointed  temporary  ad- 
ministrator to  take  possession  of  certain  real  estate  in  Kings  county 
and  deposit  all  moneys  of  the  estate  in  the  People's  Trust  Company, 
said  order  being  drawn  by  the  respondent's  firm ;  that  in  April,  1907, 
the  respondent  was  familiar  with  all  the  proceedings  in  the  Lalor  es- 
tate, and  knew  that  his  brother  and  partner  had  advised  Gaxmon  to 
procure  a  deed  from  his  brothers  and  sisters  giving  him  the  title  to 
said  property  in  Kings  county;  that  the  said  deed  was  dehvered  and 
duly  recorded  on  May  8,  1907,  and  that  the  respondent  knew  that 
Gannon  held  such  real  estate  as  trustee  for  himself  and  his  brothers 
and  sisters;  that  subsequently  Gannon  sold  the  property  for  the  sum 
of  $4,000,  and  out  of  the  purchase  price  the  respondent's  brother  and 
partner  retained  $1,500  in  cash,  giving  Gannon  a  receipt  reading,  "To 
be  held  in  re  Lalor  Estate,"  and  the  rest  of  the  money  was  paid  over 
to  Gaimon ;  that  after  Gannon  got  this  money  the  respondent  became 
interested  with  one  O'Brien  in  the  purchase  of  some  real  estate  in 
Westchester  county,  whereupon  a  contract  was  made  on  June  20,  1907, 
by  which  O'Brien,  the  respondent,  and  one  Fannie  Weill  agreed  to 
purchase  the  property  for  $900  an  acre,  and  $1,000  cash  was  paid 
down  and  $7,000  was  contracted  to  be  paid,  with  a  purchase-money 
mortgage  for  the  balance ;  that  the  respondent  represented  to  Gannon 
that  the  property  had  cost  $1,500  an  acre,  or  about  $25,000  in  all,  that 
$3,000  or  $4,000  had  been  paid  in  cash,  and  that  if  Gannon  would 
contribute  money  to  help  pay  the  additional  cash  he  (Gannon)  would 
be  given  an  interest  in  the  said  property ;  that  all  the  respondent  paid 
towards  the  purchase  price  of  the  property  was  $950,  using  the  re- 
mainder of  the  money  that  he  had  obtained  from  Gannon  for  his  own 
purposes;  that  afterwards  the  respondent  was  unable  to  make  casli 
payments  to  the  vendor,  but  O'Brien  made  them,  and  to  procure 
money  to  meet  this  obligation  he  obtained  from  one  Levy,  his  brother- 
in-law,  a  mortgage  for  $8,000  on  certain  lots  of  Levy  in  Mt.  Vernon, 
which  mortgage  he  delivered  to  O'Brien,  representing  to  Levy  that 
the  property  had  cost  $32,000,  of  which  they  had  paid  in  cash  $24,000, 
and  there  was  a  mortgage  of  $8,000  on  the  property,  and  that,  of  this 
$24,000,  $16,000  had  been  already  paid,  and  they  merely  needed  $8,- 
000  to  complete  the  purchase  price ;  that  subsequently  and  in  October, 
1907,  the  respondent  induced  said  Levy  to  sign  a  second  mortgage  of 
$10,000  to  purchase  the  one-third  interest  of  O'Brien  in  the  property; 
that  upon  Gannon  getting  nervous,  and  wanting  some  written  instru- 
ment showing  his  interest  in  the  property,  the  respondent  drew  up 
and  signed  a  false  and  fraudulent  statement,  in  which  he  stated  that 
the  property  had  been  purchased  for  $25,500,  that  $17,500  cash  had 
been  paid,  diat  the  respondent  had  contributed  $8,650  of  this  amotmt, 
and  that  of  this  Gannon  had  contributed  $2,550,  and  was  therefore 
entitled  to  eight  twenty-sevenths  of  one-half  of  any  amount  that  may 
be  realized  from  any  sale  of  the  property  after  deducting  the  neces- 
sary expenses;   that  the  said  respondent  was  also  interested  in  an- 
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Other  piece  of  property  at  222d  street  and  White  Plains  avenue,  which 
was  owned  by  a  corporation  of  which  the  respondent  and  O'Brien 
were  stockholders  and  directors;  that  the  mortgages  on  both  these 
properties  were  foreclosed,  and  all  the  interest  of  the  parties  wiped 
out;  that  on  November  24,  1907,  the  respondent  obtained  from  one 
Taylor  $1,000,  to  be  placed-  in  the  Mt.  Pleasant  property ;  that  the 
respondent  never  placed  any  of  this  $1,000  in  that  property,  but  ap- 
propriated it  to  his  own  use;  that  after  proceedings  were  threatened 
against  the  respondent  he  paid  back  to  Taylor  and  Gannon  various 
sums  of  money  from  time  to  time,  and  in  July,  1912,  gave  Gannon  a 
promissory  note  for  the  balance  of  the  money  contributed. 

The  referee  further  reports  that  in  testifying  before  him  the  re- 
spondent made  a  number  of  false  statements  in  attempting  to  explain 
his  actions,  and  the  referee  therefore  found  that  the  respondent  has 
been  guilty  of  misconduct  in  advising  and  procuring  a  client  to  im- 
properly invest  trust  funds  in  a  real  estate  speculation,  of  making  false 
representations  to  Gannon,  a  client,  by  which  he  obtained  money  from 
Gannon,  and  of  misappropriating  moneys  given  to  him  by  Gannon  for 
investment  in  real  estate  by  converting  it  to  his  own  use. 

The  respondent  seeks  to  throw  all  the  burden  of  this  transaction 
upon  his  brother,  Isaac  Weill;  but  an  examination  of  this  testimony 
has  satisfied  me  that  the  referee  was  right,  and  his  report  should  be 
approved.  But  one  conclusion  can  be  drawn  from  this  whole  transac- 
tion, and  that  is  that  these  people  were  deliberately  swindled  by  the 
respondent,  and  he  is  not  a  proper  person  to  longer  remain  a  member 
of  the  profession. 

The  respondent  is  therefore  disbarred.    AH  coticar. 


SETAUGHMBSST  ▼.  GIT?  OF  NBW  YOBK.    (Mo.  6838.) 
(Supreme  Court,  Appellate  Division,  First  Department.    December  31,  1914.) 

1.  MuNicxPAL  CoBPOBATionts  (S  362*) — GoRTBAOT  voB  Srow  Bjemovai/ — Con- 

STBUOTIOn. 

Where  a  contract  for  removal  of  snow  from  dty  streets  provided  that 
payment  shonld  be  made  on  the  basis  of  the  snow  and  lee  "actually  re- 
moved," "subject  te  measurement,"  determined  by  "inside  me^suremeuta 
*  *  *  in  every  case,"  it  contemplated  that  payment  should  be  made  ac- 
cording to  actual  measurement,  and  that  the  snow  and  ice  should  be 
heaped  up,  though  the  contract  contained  a  schedule  of  the  capacity  of 
the  vehicles  most  likely  to  be  used  and  specified  that  they  must  be 
taeaiittd  up. 

[Bd.  Note.— B^  other  cases,  see  Municipal  Corporations,  (3ent  Dig.  { 
888.;  Dea  Dig.  |  362.*] 

2.  MuwiciPAL    CoEPOBATroNS    (§    384*) — Cobtbaot    fob    Snow    Removal— 

BUACH — RionT  TO  DaVAOES. 

When  a  comtraict  for  removal  at  anow  from  streets  requires  that  pay- 
ment be  made  on  the  basis  ot  the  anow  and  ice  actually  Kmoved,  aad  the 
foreman  and  inspectors  representing  the  city  refuse  to  issue  vouchers  on 
which  the  contractor's  haulers  may  demand  pay  unless  their  loads  are 
heaped  up.  In  consequence  of  whleli  many  of  them  discontinue  work, 

•For  other  case*  ■••  Mm*  topic  &  {  nitubbb  In  D«c.  t  Am.  Digs.  1907  to  date,  ft  Rep'r  Indexes 
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and  the  contractor,  being  unable  to  cany  out  bis  cootract,  loet  bla  antici- 
pateU  profit,  the  dty  la  liable. 

[Ed.  Note. — For  other  cases,  see  Municipal  Corporations,  Cent  Dig.  f 

897 ;    Dec.  Dig.  §  364.*] 

3.  MUKICIFAI.  COBPOBATIONS  (S  3C4*) — CORTBACT  FOB  SHOW  BKUOVAI. — BBBACB 

— liiABiLiTT  OF  City — Extent. 

Where  a  contract  for  snow  remoral  empowered  the  commissioner  of 
street  cleaning  to  suspend  work  at  any  time,  the  dty  was  not  liable  to 
a  contractor  because  of  the  melting  of  snow  before  it  could  be  carted 
away  after  being  piled  up  ready  for  carting,  though  the  commissioner, 
in  a  manner  not  shown  to  be  unlawful,  had  ordered  disconttnuanoe  of  the 
carting  prior  to  the  melting  of  the  snow. 

[Ed.  Note. — For  other  cases,  see  Munidpal  Corporations,  Cent  Dig.  § 
897;    Dec.  Dig.  {  364.«] 

Ingraham,  P.  J.,  dissenting. 

Appeal  from  Trial  Term,  New  York  County. 

Action  by  John  F.  Shaughnessy  against  the  City  of  New  York.  From 
judgment  for  defendant,  and  denial  of  new  trial,  plaintiff  appeals.  Re- 
versed, and  new  trial  granted. 

Argued  before  INGRAHAM,  P.  J„  and  LAUGHLIN,  SCOTT, 
DOWUNG,  and  HOTCHKISS,  JJ. 

Edward  M.  Grout,  of  New  York  City,  for  appellant. 
William  E.  O.  Mayer,  of  New  York  City,  for  respondent 

SCOTT,  J.  Plaintiff  was  a  contractor  with  the  city  of  New  York 
for  snow  removal  during  the  winter  of  1907-08.  He  had  a  contract 
covering  four  districts.  The  cause  of  action  which  wisis  dismissed  was 
for  damages  for  the  refusal  of  the  city  to  permit  him  to  carry  out  his 
contract  according  to  its,  terms.  He  exhibits  two  grievances.  First, 
that  the  inspector  and  foreman  refused  to  measure  the  loads  of  snow  in 
accordance  with  the  terms  and  meaning  of  the  contract,  in  consequence 
of  which  the  cartmen,  whom  he  had  employed  to  do  the  work  of  cart- 
ing, refused  to  go  on  with  it;  second,  that  the  city,  by  its  officers  and 
employes,  refused  to  permit  him  to  remove,  on  February  12,  1908,  snow 
which  he  had  piled  up  ready  for  removal,  in  consequence  of  which  the 
snow  so  piled  melted  and  ran  away. 

[1,  2]  The  contract  in  question  provided  for  compensation  to  the 
contractor  at  a  given  rate  per  cubic  yard  of  snow  removed  and  dumped 
at  the  places  designated  for  that  purpose  by  the  commissioner  of  street 
cleaning.  This  price  covered  the  labor  involved  in  sweeping  up  and 
piling  the  snow  ready  for  carting,  as  well  as  the  carting  and  dumping. 
It  is  a  matter  of  common  knowledge,  and  was  proven  upon  the  trial, 
that  a  contractor  for  snow  removal  is  compelled  to  arrange  in  advance 
for  the  use  of  carts  and  vehicles  of  all  sorts  and  descriptions  and  of 
varying  capacities.  The  city,  in  this  year,  prepared  a  form  of  contract 
under  which  it  undertook  to  pay  for  snow  removed  on  the  basis  of  snow 
and  ice  "actually  removed,"  and  this  phrase  or  its  equivalent  runs  all 
through  the  contract  and  specifications.    It  also  adopted  and  incorpo- 

*For  other  cases  see  same  topic  &  i  numbeb  In  Deo.  A  Am.  Digs.  1907  to  date,  &  Rep'r  Indexes 
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rated  into  the  contract  a  schedule  of  the  best-known  styles  of  carts  and 
vehicles  likely  to  be  used  in  the  work,  dividing  them  into  classes  as  to 
their  carrying  capacity.    The  following  was  the  schedule : 

"A.  One  and  one-half  euMc  yards.  One-ton  coal  carts,  private  ash  carts, 
and  the  ordinary  dirt  cart  used  on  street  railway  work,  containing  one  and 
one-half  cable  yards  (some  of  these  hold  from  1.3  to  1.6  cubic  yards  water 
measure,  and  must  be  heaped  up  in  all  cases. 

"B.  Three  cubic  yards.  Two-ton  coal  carts,  mannre  carts,  asphalt  wagons, 
also  brick  trucks,  having  extra  strip  of  six  Inches  above  their  sideboards 
(but  not  otherwise,  and  subject  to  measurement). 

"C.  Four  and  one-half  cubic  yards.  Three-ton  coal  carts,  fomlture  wagons, 
and  vans  (subject  to  measurement  and  containing  four  and  one-half  cubic 
yards). 

"D.  Six  cable  yards. 

"B.  Vehicles  too  large  to  be  covered  by  the  above.  Intide  measurements 
are  to  Be  ffiven  in  every  case,  and  are  to  be  made  by  the  loading  foreman, 
subject  to  veriflcatlon  by  the  district  superintendent  When  a  vehicle  Is  put 
to  work  the  loading  foreman  must  immediately  punch,  on  the  ticket  issued  for 
the  vehicle,  the  letter  indicating  the  capacity  of  the  vehicle,  according  to 
the  above  schedale." 

As  each  vehicle  was  loaded  the  city's  foreman  or  inspector  marked 
it  with  a  letter  indicating  its  class  as  estimated  by  him,  and  gave  the 
driver  a  ticket  indicating  the  amount  of  the  load.  This  ticket,  after  be- 
ing stamped  at  the  dump,  constituted. the  contractor's  voucher  for  pay- 
ment. The  contractor's  agreement  with  those  from  whom  he  hired  the 
vehicles  was  that  they  should  be  paid  a  given  price  per  cubic  yard  ac- 
cording to  the  yardage  paid  for  by  the  city. 

It  will  be  noticed,  on  reference  to  the  schedule,  that  only  as  to  one 
class,  the  smallest,  was  it  provided  that  the  load  must  be  heaped  up. 
As  to  the  other  classes  the  words  "subject  to  measurement"  are  used. 
The  instructions  given  to  the  foreman  and  inspectors  were  that  each 
vehicle  should  be  "fully  loaded,"  or  "loaded  to  its  full  capacity."  The 
difficulty  arose  in  this  way.  'The  foreman  measured  each  vehicle  at 
what  is  called  in  the  case  the  water  line ;  that  is,  the  capacity  was  meas- 
ured for  the  purpose  of  classification  as  if  the  vehicle  was  to  be  loaded 
only  flush  with  the  top.  Snow  and  ice  can  be  so  heaped  up  as  that  a 
vehicle  will  carry  appreciably  more  than  a  load  of  water  line  capacity, 
and  the  foremen  on  the  occasion  of  the  first  snowstorm  upon  which  the 
plaintiff  was  set  to  work,  while  rating  the  vehicles  according  to  their 
water  line  capacity,  also  insisted  that  the  loads  should  be  heaped  up, 
with  the  result  that  each  vehicle,  above  class  A,  was  required  to  cart 
away  an  amount  of  snow  appreciably  greater,  and  in  the  case  of  the 
larger  vehicles  considerably  greater,  than  the  amount  shown  by  the 
ticket  given  to  the  driver  and  for  which  plaintiff  was  to  be  paid. 

Under  this  system  the  contractor  was  allowed  for  less  than  the 
amount  "actually  removed,"  and  the  basic  principle  upon  which  the  con- 
tract was  drawn  and  executed  was  persistently  violated.  It  would  ap- 
pear that  the  higher  officials  in  the  street  cleaning  department  perceived 
the  injustice  of  this  method,  and  gave  instructions  that  a  different  sys- 
tem should  be  adopted ;  but  for  some  reason  the  foremen  and  inspec- 
tors on  the  work  persisted  in  following  the  course  indicated.  The  con- 
tractor and  his  drivers  were  absolutely  at  the  mercy  of  the  foremen 
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and  inspectors,  for,  unless  the  loads  were  made  up  as  required,  no  tick- 
ets would  be  issued,  and  the  contractor  would  receive  no  vouchers  up- 
on which  to  demand  pay  under  the  contract.  This  course  of  procedure 
not  only  deprived  the  contractor  of  what  he  was  entitled  to  receive 
from  the  city,  but  gave  to  the  owners  of  vehicles  hired  by  him  less  com- 
pensation than  they  had  expected  to  receive,  with  the  result  that  a  large 
majority  of  them  refused  to  continue  at  work,  as  a  consequence  of 
which  he  was  unable  to  go  on  with  the  contract,  and  the  city  hired  ve- 
hicles itself  and  carted  away  the  snow,  and  the  contractor  not  only  lost 
the  anticipated  profit  from  the  contract,  but  was  not  even  paid  the  ex- 
pense to  which  he  had  been  put  in  piling  up  the  snow  ready  for  re- 
moval. 

In  our  opinion  the  true  construction  of  the  contract  required  that  the 
contractor  should  be  paid  for  the  snow  actually  removed,  and  to  that 
end  that  the  amount  of  snow  included  in  each  load  should  have  been  es- 
timated or  measured  in  each  case,  and  not  merely  the  water  line  capac- 
ity of  the  vehicle.  Only  by  this  means  could  the  often  declared  purpose 
of  the  contract  be  carried  out,  and,  as  we  consider  the  words  used  in 
the  classification,  "subject  to  measurement"  distinctly  indicates  that  this 
was  the  intention  of  the  contract,  especially  when  contrasted  with  spe- 
cific provisions,  as  to  class  A,  that  it  should  be  estimated  as  containing 
iy2  cubic  yards  and  "must  be  heaped  up."  If  it  had  been  intended  that 
every  class  should  be  classified  according  to  its  water  line  measure- 
ment, and  yet  must  be  heaped  up,  it  would  have  been  a  simple  thing  to 
say  so,  and  the  fact  that  it  was  said  as  to  one  class,  and  was  not  said 
as  to  any  other  clearly  indicates  that  the  rule  was  to  be  applied  to  the 
one  class,  and  not  to  the  others.  • 

The  suggestion  by  the  learned  trial  justice  that  the  contractor  should 
have  insisted  upon  loading  the  larger  vehicles  only  to  the  water  line 
would  have  been  impracticable,  because,  as  already  pointed  out,  the 
contractor  in  that  case  would  not  have  received  the  tickets  upon  which 
his  pay  depended.  That  this  is  the  true  construction  of  the  contract, 
as  it  was  understood  by  the  responsible  officers  of  the  street  cleaning  de- 
partment, is  indicated  by  the  fact  that  on  the  occasion  of  a  later  snow- 
storm a  different  practice  was  adopted,  and  the  snow  as  actually  loaded 
was  measured  and  allowed  for ;  specific  and  definite  instructions  being 
given  that  all  vehicles  should  be  classified  according  to  the  "heap  load" 
carried. 

Our  conclusion  as  to  this  branch  of  the  case  is  that  plaintiff  was  un- 
justly prevented  from  carrying  out  his  contract,  assunung  that  the  facts 
offered  to  be  proved  can  be  proved,  and  that  he  has  a  just  claim  for 
damages  therefor. 

[3  ]  As  to  the  second  grievance  exhibited  by  plaintiff,  we  are  of  opin- 
ion that  he  cannot  recover.  By  the  terms  of  the  contract  the  commis- 
sioner had  power  to  suspend  the  work  at  any  time,  and  it  is  not  alleged 
that  in  ordering  the  discontinuance  of  carting  on  February'  12,  ISK^,  he 
acted  unlawfully  for  any  reason.  The  chance  that  snow  which  had  been 
piled  up  ready  for  carting  may  melt  away  before  it  is  actually  carted  is 
one  which  a  contractor  for  snow  removal  must  always  take.  It  is  doubt- 
less unfortunate  for  the  plaintiff  that  the  suspension  of  carting  and  the 
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falling  of  a  heavy  wafm  rainstorm  coincided  as  to  time;  but  we  can 
see  no  ground  for  a  claim  for  damages  against  the  city. 

The  judgment  and  order  appealed  from  must  be  reversed,  and  a  new 
trial  granted,  with  costs  to  appellant  to  abide  the  result. 

LAUGHLIN,  DOWLING,  and  HOTCHKISS,  JJ.,  concur. 

INGRAHAM,  P.  J.    I  dissent,  as  I  think  the  judgment  should  be  af- 
firmed. 


MIDTOWN  OONTBACTING  OO.  t.  GCHLDSTICKEE  et  al.     (No.  6611.) 
(Sapreme  Court,  Appellate  Dirislon,  First  Department    December  &1,  1914.) 

1.  CONTBAOTS   ({  324*) — BBXAca — QUANTUU  MEBtnT. 

Wh«re  plaintiff  agreed  to  tumlsb  labor  and  materials  for  a  building 
wltblD  a  certain  time,  where  time  was  of  tbe  essence  of  tbe  contract,  and 
bis  employment  was  terminated  under  an  Architect's  certificate  of  fail- 
ure to  prosecute  the  work  as  prorlded  in  the  contract,  he  cannot  recover 
on  the  contract,  but  only  on  qaantom  meruit. 

[Kd.  Xote.— For  other  case:*,  see  Contracts,  Cent  Dig.  U  164^1667; 
Dec.  Dig.  I  324.*] 

2.  CosTBACTB  (J  287*) — Failubb  to  Complktid— Cost  of  Completion — Abchi- 

tbot'b  Cebtificatk. 

Where  a  contract  made  the  architect's  certificate  conclusive  upon  tbe 
contractor  as  to  the  cost  of  completiag  the  contract.  If  the  contrator  failed 
to  do  so,  the  comtraetwr.  In  an  action  to  foreclose  a  mechanic's  Hen,  cannot 
show  the  cost  of  completing  the  contract  by  estimates  as  to  the  Items,  as 
against  the  architect's  certificate;   that  being  conclusive. 

[Ed.  Kote.— For  other  cases,  see  Contracts,  Cent.  Dig.  $§  1308,  1309, 
1312^1316,  1818-1388,  1340-1342,  1344r-1346,  1348,  1860,  1361;  Dec  Dig. 
8  287.*] 

8.   CONTBACTS  (S  215») — TeBMTNATION— NOTICT. 

Where  a  contract  to  repair  a  building  provides  "that  if  the  contractor 
falls  to  prosecute  the  work  diligently,  and  such  fallmre  l8  oertlfled  by  the 
architect,  who  was  made  the  sole  arbiter  between  the  parties,  the  owner 
may,  on  three  days'  notice,  provide  such  labor  and  materials,  and  If  the 
architect  shal}  certify  that  such  failure  la  sufficient  ground  to  terminate 
the  contract,  'the  owner  may  do  so,"  the  three  days'  notice  is  not  neces- 
sary to  terminate  the  contract. 

[Bd.  Note.— For  other  cases,  see  Contracts,  Cent  Dig.  gS  996-1009; 
Dec.  Dig.  i  215.»] 

4.  Cortbacts  <{  322*) — TEamvATioix — SuRFioraiioT  op  Evidence. 

In  an  action  on  a  contract  to  repair  a  bvUdtng  within  three  months, 
evidence  held  to  ^ow  that  the  work  was  carried  on  in  sach  a  dilatory 
and  unworkmanlike  manner  aa  to  justify  the  owner  in  terminating  the 
contract. 

[ffid.  Note,— For  other  casea,  see  Contracts,  Cent  Dig.  gg  1306^  1807, 
13.38,  1347,  1346,  1465,  1492,  1534-1642,  1754,  1768,  1772,  1801,  1802,  1804- 
1808,  1815,  1816;   Dec.  Dig.  g  322.*1 

5.  IHTEBXBT  (g  19*) — BBEACH   OV  CONTBACT — UNLIQUIDATED  BALANCB. 

In  an  action  to  foreclose  a  mechanic's  Hen,  plaintiff  Is  not  entitled  to 
recover  interest  on  an  unliquidated  amount,  which  could  not  be  ascer- 
tained at  the  time  the  owner  terminated  the  employment 

[Ed.  Note.— Btor  other  cases,  see  Interest,  Cent  Die.  gi  35-40;  I>ec. 
Dig.  g  1».*] 

Hotchkisa,  3.,  dissenting,  and  Dowllng,  J.,  disaeotlng  In  part 
•For  other  cases  see  same  topic  ft  {  nvmbeb  In  Dec.  ft  Am.  Dies.  WVf  t*  date,  4s  Kep'r  Indexes 
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Appeal  from  Special  Term,  New  York  County. 

Action  by  the  Midtown  Contracting  Company  against  Louis  Gold- 
sticker  and  another  to  foreclose  a  mechanic's  lien.  Judgment  for 
plaintiff,  and  defendants  appeal.     Reversed. 

See,  also,  149  N.  Y.  Supp.  1097. 

Argued  before  INGRAHAM,  P.  J.,  and  McLAUGHLIN,  LAUGH- 
LIN,  DOWLING,  and  HOTCHKISS,  JJ. 

William  Goldsticker,  of  New  York  City,  for  appellants. 
George  Hahn,  of  New  York  City,  for  respondent. 

Mclaughlin,  J.  On  the  4th  of  March,  1913,  the  parties  to  this 
action  entered  into  a  written  contract,  by  the  terms  of  which  the 
plaintiff  agreed,  for  $9,850,  to  furnish  the  necessary  materials  and 
labor  to  make  certain  alterations  in  a  building  owned  by  the  defend- 
ants, which  sum  was  to  be  paid  in  installments  as  the  work  progressed. 
The  alterations  were  to  be  completed  within  three  months,  and  the 
contract  provided  that  time  was  the  essence  of  it.  One  Charles  F. 
Rose  was  named  as  architect.  Article  5  of  the  contract  provided 
that: 

"Should  the  contractor  at  any  time  refuse  or  neglect  to  supply  a  sufficiency 
of  properly  skilled  workmen,  or  of  materials  of  the  proper  quality,  or  fall 
In  any  respect  to  prosecute  the  work  with  promptness  and  diligence,  or  fall 
In  the  i)erlormance  of  any  of  the  agreements  herein  contained,  such  refusal, 
neglect,  or  failure  being  certified  by  the  architect,  the  owner  shall  be  at 
liberty,  after  three  days'  written  notice  to  the  contractor,  to  provide  any  such 
labor  or  materials,  and  to  deduct  the  cost  thereof  from  any  money  then  due, 
or  thereafter  to  become  due,  to  the  contractor  under  this  contract;  and  If 
the  architect  shall  certify  that  such  refusal,  neglect,  or  failure  Is  sufficient 
ground  for  such  action,  the  owner  shall  also  be  at  liberty  to  terminate  the 
employment  of  the  contractor  for  the  said  work  and  to  enter  upon  the  prem- 
ises and  take  possession,  for  the  purpose  of  completing  the  work  included 
under  this  contract,  of  all  materials,  tools,  and  appliances  thereon,  and  to 
employ  any  other  person  or  persons  to  finish  the  work,  and  to  provide  the 
materials  therefor ;  and  In  case  of  such  dlscoiitinuauce  of  the  employment  of 
the  contractor  he  shall  not  be  entitled  to  receive  any  further  payment  under 
this  contract  until  the  said  work  shall  be  wholly  finished,-  at  which  time, 
if  the  unpaid  balance  of  the  amount  to  be  paid  under  this  contract  shall 
exceed  the  expense  incurred  by  the  owner  in  finishing  the  work,  such  excess 
shall  be  paid  by  the  owner  to  the  contractor;  but  If  such  expense  shall  ex- 
ceed such  unpaid  balance,  the  contractor  ghall  pay  the  difference  to  Oie 
owner.  The  expense  incurred  by  the  owner  as  herein  provided,  either  for 
furnishing  materials,  or  for  furnishing  the  work,  and  any  damage  incurred 
through  such  default,  shall  be  audited  and  certified  by  the  ardiltect,  whose 
certificate  thereof  shall  be  conclusive  upou  the  parties." 

On  the  30th  of  April,  1913,  the  architect  delivered  to  the  defend- 
ants a  certificate  to  the  effect  that  by  reason  of  plaintiff's  neglect  and 
failure  to  furnish  the  materials  and  labor,  and  proceed  with  the  work 
called  for  by  the  contract,  that  they,  in  pursuance  of  article  5  thereof, 
were  justified  in  terminating  the  employment  of  the  plaintiff  and  com- 
pleting the  contract  themselves.  On  the  day  following  the  defendants 
served  written  notice  upon  the  plaintiff  that  they  so  elected,  and  in 
pursuance  thereof  took  possession  of  the  building  and  completed  the 
work.  Plaintiff  subsequently  filed  a  notice  that  he  claimed  a  lien  upon 
the  property  for  a  certain  specified  amount    This  action  was  brought 
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to  foreclose  such  lien,  and  for  a  personal  judgment  against  defend- 
ants for  any  deficiency  that  might  result  from  the  sale,  with  interest 
from  May  1,  1913.  The  answer  put  in  issue  the  material  allegations 
of  the  complaint,  and  set  up  as  affirmative  defenses,  among  others: 
(1)  That  defendants  terminated  the  employment  of  the  plaintiff  under 
the  contract  in  pursuance  of  article  5  thereof,  the  architect  having 
certified  they  were  justified  in  so  doing  by  reason  of  plaintiff's  failure 
to  perform;  (2)  that  the  plaintiff  voluntarily  abandoned  the  contract 
— and  asked  that  the  complaint  be  dismissed,  the  lien  discharged,  and 
that  they  have  judgment  against  the  plaintiff  for  $5,000  damages. 

At  the  conclusion  of  the  trial  the  court  found,  as  a  fact,  that  there 
was  a  balance  due  plaintiff  of  $4,451.60,  which  was  the  contract  price, 
and  $876.60  for  extra  work  and  materials,  less  a  credit  of  $140  and 
$6,135,  which  it  would  have  cost  the  plaintiff  to  have  completed  the 
contract,  had  it  been  permitted  to  do  so;  as  conclusion  of  law,  that 
plaintiff  was  entitled  to  a  lien  upon  the  premises  for  the  amount 
found  due,  with  interest  from  May  1,  1913,  and  also,  if  the  sale  of 
the  premises,  which  was  directed,  did  not  realize  sufficient  to  pay  the 
plaintiff  that  amount,  together  with  the  costs  of  the  action,  then  plain- 
tiff have  personal  judgment  against  the  defendants  for  any  deficiency 
that  might  remain  due.  Judgment  was  entered  to  this  effect,  from 
which  the  defendants  appeal. 

I  am  of  the  opinion  the  judgment  should  be  reversed. 

[1]  First.  The  case  was  tried  and  decided  upon  what  I  think  was 
an  erroneous  theory  of  the  law.  The  plaintiff,  if  entitled  to  succeed 
at  all,  could  recover  only  the  value  of  labor  performed  and  materials 
furnished,  to  be  determined,  not  by  the  contract,  but  by  competent 
evidence  bearing  upon  those  subjects.  A  mechanic's  lien  is  restricted 
by  express  provision  of  the  statute  to  the  value  of  the  labor  performed 
and  the  nmterials  furnished.  Any  claim  for  damages  for  breach  of 
a  contract  in  refusing  to  allow  a  contractor  to  do  the  work  is  not 
within  the  provisions  of  the  act,  and  must  be  enforced  in  an  ordinary 
action  for  damages  against  the  contracting  party.  Doll  v.  .Coogan, 
48  App.  Div.  121,  62  N.  Y.  Supp.  627,  affirmed  168  N.  Y.  656,  61 
N.  E.  1129;  O'Reilly  v.  Mahoney,  123  App.  Div.  275,  108  N.  Y-  Supp. 
53.  Here  the  plaintiff  was  permitted,  against  objection  and  exception, 
to  prove  in  a  general  way  what  it  would  have  cost  it  to  have  com- 
pleted the  contract,  and  also  the  cost  of  the  labor  and  materials  up 
to  the  time  the  contract  was  terminated.  The  court  accepted  these 
estimates — and  they  were  nothing  more — credited  the  defendants  with 
what  it  would  have  cost  to  complete  the  contract  and  a  small  item 
for  work  dispensed  with,  and  gave  the  plaintiff  judgment  for  the  dif- 
ference between  those  items  and  the  contract  price,  plus  $876.60  for 
extra  vi^ork.    His  finding. on  the  subject  is  as  follows: 

"Tbat  the  contract  price  named  In  sold  flzat-mentloned  contract  being 
9iJS50,  and  the  amoant  unpaid  for  said  extra  work  and  materials  being  $876,- 
60,  making  a  total  of  $10,726.60,  and  the  defendants  being  entitled  to  said 
credit  of  $140  for  work  dispensed  with  and  $6,135  for  the  cost  to  ttie  plaintlfl 
of  completion  of  said  contract,  making  a  total"  credit  of  $6,275,  there  remains 
a  balance  of  .$4,401.60,  with  Intereat  from  May  1,  1913,  due  and  owing  frckn 
the  defendants  to  the  plaintiff." 
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From  whidi  he  conduded,  as  matter  of  law: 

"That  the  plaintiff  Is  entitled  to  a  Uen  upon  said  premises  tor  tbe  sum  of 
M,451.ao,  with  interest  from  Ma7  1,  1D13,  besides  the  costs  of  thU  action." 

[2]  The  finding  as  to  what  it  would  cost  the  plaintiff  to  complete 
the  contract  is  against  the  evidence,  because  the  fact  is  ancontradicted 
that  the  defendants  paid  to  another  contractor  for  the  completion  of 
the  work,  $13,483.41.  The  contract  itself  made  the  architect's  cer- 
tificate, in  case  the  defendants  completed  the  contract,  final  and  cot>- 
clusive  upon  the  plaintiff,  and  his  certificate  shows  that  the  figures 
above  given  is  what  it  actually  cost  the  defendants. 

[3]  Second.  I  am  of  the  opinion  that  the  court  erroneously  con- 
strued article  5  of  the  contract.  According  to  the  memorandum  of 
the  learned  justice  who  tried  the  action,  the  defendants  could  not,  un- 
der article  5,  terminate  plaintiff's  employment  without  giving  three 
days'  notice  in  writing.  Concededly  such  notice  was  not  given.  I 
think,  under  this  article,  the  architect  having  certified  to  the  defend- 
ants that  the  acts  of  the  plaintiff  were  sufficient*  ground  for  the  ter- 
mination of  the  contract,  they  could  terminate  it  without  giving  pri- 
or notice.  Under  this  article,  the  owner,  on  a  proper  certificate 
of  the  architect,  could  provide  certain  labor  and  materials,  having 
given  a  notice  of  three  days  of  his  intention  so  to  do.  'The  con- 
tract, in  that  case,  is  not  terminated,  but  the  cost  of  the  labor  and 
materials  furnished  is  to  be  deducted  from  any  sum  "thereafter  to 
become  due."  The  contract,  however,  could  be  terminated  on  a  proper 
certificate  of  the  architect,  and,  if  it  were  terminated,  then  a  notice 
of  three  days  was  not  required.  The  notice  is  only  required  in  the 
first  instance.  Mahoney  v.  Oxford  Realty  Co.,  133  App.  Div.  656, 
118  N.  Y  Supp.  216;  Valente  v.  Weinberg,  80  Conn.  134,  67  Atl.  369, 
13  L.  R.  A.  (N.  S.)  448. 

Charlton  v.  Scoville,  68  Hun,  348,  22  N.  Y.  Supp.  883,  affirmed 
144  N.  Y.  691,  39  N.  E.  394,  does  not,  as  I  read  it,  hold  to  the  con- 
trary. In  that  case  the  architect  had  never  given  the  owner  a  proper 
certificate  authorising  him  to  terminate  the  employment.  In  the  case 
at  bar  the  architect,  by  the  terms  of  the  contract,  was  made  the  sole 
arbiter  of  the  sufficiency  of  the  ground  for  the  termination  of  plain- 
tiff's employment,  and  it  was  neither  alleged  nor  proved  that  the  cer- 
tificate which  he  gave  was  issued  in  fraud  or  bad  faith.  Such  cer- 
tificate, therefore,  was  binding  and  conclusive  under  the  contract,  and 
gave  the  defendants  the  right  to  terminate  the  employment  without 
prior  notice.  Sweet  v.  Morrison,  116  N.  Y.  19,  22  N.  E.  276,  15  Am. 
St.  Rep.  376;  Mahoney  v.  Oxford  Realty  Co.,  133  App.  Div.  656, 
118  N.  Y.  Supp.  216;  Molloy  v.  Village  of  Briarcliff  Manor,  145  App. 
Div.  483.  129  N.  Y.  Supp.  929. 

[4]  Third.  But  irrespective  of  the  defendants'  right  under  article 
5  of  the  contract  to  terminate  it  on  the  architect's  certificate  without 
prior  notice,  I  do  not  think  plaintiff  was  entitled  to  recover.  A  fair 
preponderance  of  the  evidence  shows  that  plaintiff  either  abandoned 
the  work  or  proceeded  in  such  a  dilatory  and  unworkmanlike  manner 
that  defendants  were  justified  in  terminating  its  employment.  From 
the  very  beginning,  the  work  proceeded  so  slowly  that  plaintiff  was 


Digitized  byVjOOQlC 


Sup.  Ct)        MIDTOWN  GOMTBACTtNG   CO.  V.  60LD8TICKBB  618 

notified  time  and  again  to  go  ahead,  which  he  did  not  do,  and  the  work 
which  he  did  was  done  in  such  an  unworkmanlike  manner  that  sev- 
eral violations  were  filed  against  the  premises  by  the  building  depart- 
ment. Notwithstanding  the  contract  obligated  the  plaintiff  to  do  the 
necessary  shoring,  he  did  not  do  it,  and  the  violations  were  filed  in 
at  least  two  instances  because  the  building  was  liable  to  collapse.  It 
is  true  plaintiff  did  certain  extra  work,  and  while  doing  it  he  abso- 
lutely refused  to  do  any  work  under  his  contract.  A  fair  considera- 
tion of  the  evidence  discloses  no  reason  why  work  under  the  con- 
tract should  not  have  proceeded  along  with  the  extra  work  which 
plaintiff  undertook  to  perform.  I  am  satisfied  that  the  work  was  un- 
dertaken with  insufficient  equipment  and  prosecuted  in  a  most  un- 
workmanlike manner.  The  truth  undoubtedly  is  that  plaintiff  accepted 
a  losing  contract,  and  when  he  ascertained  that  fact  attempted  to  shift 
the  loss  upon  the  owners  by  proceeding  in  such  a  way  that  they  would 
cancel  it. 

I  am  unable  to  reach  any  other  conclusion  than  that  plaintiff's  con- 
duct amounted  to  such  an  abandonment  of  the  work  as  justified  the 
defendants  in  terminating  the  contract. 

[6]  In  no  possible  view  was  plaintiff  entitled  to  recover  interest 
upon  the  amount  found  due,  since  such  amount  was  unliquidated,  and 
could  not  have  been  ascertained  when  defendants  terminated  the  en>- 
ployment. 

My  conclusion  is  that  the  judgment  appealed  from  should  be  re- 
versed, and  a  new  trial  ordered,  with  costs  to  appellants  to  abide  the 
event. 

INGRAHAM,  P.  J.,  and  LAUGHLIN,  J.,  concur.  DOWLING, 
J.,  concurs,  except  as  to  second  ground  assigned. 

HOTCHKISS,  J.  I  think  the  judgment  should  be  modified  and 
not  reversed.  I  dissent  from  the  construction  of  Article  V  of  the 
contract,  adopted  by  the  prevailing  opinion.  I  assent  to  the  proposi- 
tion that  there  could  be  no  lien  for  the  portion  of  the  claim  repre- 
sented by  datnages  for  defendant's  breach  of  the  contract  and  also 
to  the  disallowance  of  interest.  But  for  the  unpaid  portion  of  the 
work  and  materials  actually  furnished  a  lien  shcnld  be  sustained,  and 
for  this  plus  the  said  damages  there  should  be  personal  judgment 
against  the  owner.  Abbott  v.  Easton,  195  N.  Y.  372,  88  N.  E.  572 ; 
Lien  Law  (Consol.  Laws,  c.  33)  §  54. 
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In  re  WEST  184TH  STREET  AND  OVERLOOK  TERRACE  IN  CITY  OF 
NEW  YORK.     (No.  6615.) 

(Supreme  Court,  Appellate  Division,  First  Department    December  81,  1914.) 

MUNICIPAI,      COBPOBATTONS      (§      428*) SXBEBTS CONDEMNATION ^ASBESSICENT 

OF  Benefits — Distribution. 

In  an  application  to  open  and  extend  certain  streets,  after  the  com- 
missioner of  assessment  had  submitted  his  report' to  the  court  for  con- 
firmation, the  board  of  estimate  and  apportionment  changed  the  lines  of 
said  streets.  The  court  confirmed  the  awards  in  the  report,  except  as  to 
three  damage  parcels,  directly  affected  by  the  proposed  change,  and  re- 
turned the  entire  report  as  to  the  assessments  of  benefits  to  the  commis- 
sioner for  reconsideration.  The  commissioners  awarded  the  damages 
which  they  deemed  proper  for  the  change  and  assessed  the  total  cost 
upon  the  property  designated  by  the  board  of  estimate  and  apportion- 
ment. Held,  that  the  question  of  assessment  must  be  regarded  as  a 
whole,  and  the  extra  cost  InTOlved  by  the  change  from  the  original  plan 
cannot  be  charged  separately  to  the  property  especially  beneQted,  or 
whose  owners  spedaUy  desired  the  change,  but  the  whole  cost  must  be 
distributed  over  the  whole  district 

[Ed.  Note. — For  other  cases,  see  Municipal  Corporations,  Cent  Dig.  Sf 
1038, 1043;  Dec.  Dig.  S  428.*] 

Appeal  from  Special  Term,  New  York  County. 

Application  by  the  City  of  New  York  to  open  and  extend  West  184th 
Street  and  Overlook  Terrace.  From  an  order  sustaining  the  objections 
by  James  G.  Bennett  and  Benedict  Fisher  to  the  confirmation  of  the  re- 
port of  the  commissioner  of  assessment,  certain  property  owners  ap- 
peal. Order  reversed,  in  so  far  as  it  sustains  said  objections,  and  the 
report  of  the  commissioner  of  assessment  confirmed. 

Argued  before  INGRAHAM,  P.  J.,  and  McLAUGHLIN,  LAUGH- 
UN,  DOWLING,  and  HOTCHKISS,  J  J. 

Robert  W.  Candler,  of  New  York  City,  for  appellant 
John  J.  Kearney,  of  New  York  City,  for  City  of  New  York. 
Tompkins  Mcllvaine,  of  New  York  City,  for  respondents  Libbey  and 
others. 
James  J.  Dunn,  of  New  York  City,  for  respondent  Billings. 

DOWLING,  J.  The  proceeding  was  commenced  for  the  opening 
of  two  streets,  Overlook  Terrace  and  West  184th  street,  from  a  point 
westerly  of  Ft.  Washington  avenue,  at  about  the  location  of  West  194th 
street  (not  open)  to  the  intersection  of  the  new  West  184th  street  and 
Broadway ;  the  resultant  thoroughfares  forming  a  continuous  line,  be- 
tween the  points  indicated,  in  the  shape,  generally  speaking,  of  an 
elongated  letter  Z,  the  upper  horizontal  of  this  letter,  with  the  long 
diagonal,  forming  what  is  now  called  Overlook  Terrace,  while  the  lower 
horizontal  is  formed  by  West  184th  street. 

The  institution  of  the  proceeding  had  been  authorized  by  the  board 
of  estimate  and  apportionment  on  March  27,  1908,  and  the  commis- 
sioners of  estimate  and  assessment  were  appointed  February  4,  1909. 
They  entered  upon  the  discharge  of  their  duties  and  duly  proceeded 

•For  oUier  casei  see  same  topic  &  i  nviibir  Id  Dec.  £  Am.  Digs.  1S07  to  date,  *  Rep'r  Indexea 


Digitized  by 


Google 


Sup.  Ct.)      IS  SB  WEST  184TH  STHEBT  AMD  OTBHIlOOK  TBBHACB  815 

therewith,  and  had  completed  their  labors  by  the  rendition  and  filing  of 
tjieir  reports,  both  as  to  damage  awards  and  assessments,  which  were 
submitted  to  the  court  for  coiSrmation  January  10,  1911.  Meantime, 
and  before  the  confirmation  of  the  report,  proceedings  had  been  brought 
to  acquire  title  to  West  186th  street  and  West  187th  street,  both  of 
which  connected  with  the  proposed  line  of  Overlook  Terrace  as  laid 
down  on  the  maps  in  the  present  proceeding,  and  title  to  said  streets 
vested  in  the  city  January  24,  1911,  while  the  report  in  this  proceeding 
was  still  awaiting  confirmation.  Thereafter,  on  January  26,  1911,  and 
still  before  final  action  on  the  report,  the  board  of  estimate  and  ap- 
portionment ordered  a  change  made  in  the  lines  of  the  proposed  Over- 
look Terrace  as  originally  laid  out,  and  in  the  land  sought  to  be  ac- 
quired in  this  proceeding,  so  as  to  shift  said  line  further  to  the  west,  in- 
cluding the  portion  opposite  the  said  two  new  streets,  and  also  changing 
the  angle  at  which  Overlook  Terrace  was  originally  planned  to  connect 
with  West  184th  street  into  a  curve.  The  change  in  the  line  thus  made 
left  West  186th  street  and  West  187th  street  without  any  connection 
with  the  new  line  at  Overlook  Terrace,  and  the  only  way  to  secure  such 
connection  was  by  a  prolongaticm  of  the  lines  of  said  streets. 

Thereafter,  on  application  duly  made  to  the  court,  the  present  pro- 
ceeding was  amended,  so  as  to  conform  with  the  alterations  in  the  street 
lines  as  established  by  th&  board  of  estimate  and  apportionment,  and  by 
an  order  of  the  court  dated  October  30,  1911,  such  amendment  was  di- 
rected, and  the  parcels  of  land  in  West  186th  street  and  West  187th 
street,  lying  between  the  original  and  amended  lines  of  Overlook  Ter- 
race, were  directed  to  be  included  in  the  present  proceeding.  Mean- 
time, and  on  January  9,  1911,  the  court  had  confirmed  all  the  awards 
which  had  been  made  by  the  commissioners  of  estimate,  except  as  to 
damage  parcels  No.  7,  in  West  184th  street,  and  No.  1,  in  Overlodc  Ter- 
race, belonging  to  James  G.  Bennett,  and  damage  parcel  No.  2,  in  Over- 
look Terrace,  belonging  to  the  estate  of  Benedict  Fisher,  deceased; 
these  three  parcels  being  the  ones  which  were  directly  affected  by  the 
change  in  the  line  by  the  prolongation  of  the  lines  of  West  186th  and 
West  187th  streets  to  reach  the  new  line  of  Overlook  Terrace.  By  the 
same  order,  the  entire  report  as  to  assessments  for  the  benefit  ma^e  by 
the  commissioner  of  assessment  was  returned  to  him  for  reconsideration 
in  accordance  with  the  resolution  of  the  board  of  estimate  and  appor- 
tionment, passed  March  9,  1911,  which  recited  that  due  notice  had  been 
given  that  the  board  would  consider  a  proposed  area  of  assessment  for 
the  entire  proceeding,  and  a  hearing  given  thereon,  and  by  which  the 
area  of  assessment  was  specifically  determined  by  said  board.  The  com- 
missioners proceeded  to  award  the  damages  which  they  deemed  prop- 
er for  the  changes  made  under  the  aforesaid  resolution  of  the  board 
of  estimate  and  apportionment,  and  to  the  amount  of  these  awards  there 
is  no  objection.  The  commissioner  of  assessment  proceeded  to  dis- 
tribute the  total  amount  to  be  raised  for  the  improvement  and  for  the 
costs  thereof  upon  the  property  located  within  the  limits  fixed  by  the 
board  of  estimate  and  apportionment.  It  is  not  claimed  that  he  has  in 
any  way  transcended  those  limits,  but  the  respondents  herein  have  ob- 
jected to  the  distribution  of  the  additional  cost  involved  in  the  changes 
due  to  the  prolongation  of  West  186th  and  West  187th  streets,  and  to 
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the  change  of  the  Kne  where  Overlook  Terrace  enters  West  184th 
street,  amounting  to  approximately  $30,000,  which  cost  has  been  disr 
tributed  by  the  commissioner  of  assessment  to  tlic  extent  of  some  $17,- 
000  on  the  property  south  of  the  line  of  189th  street,  and  $13,000  on  the 
property  north  thereof. 

The  objectors  contend  that  as  the  change  in  the  lines  was  for  the  pri- 
mary bendit  of  the  property  owners  to  the  south,  and  was  brought 
about  through  their  activity  and  at  their  solicitation,  the  entire  cost 
should  be  assessed  upon  the  property  south  of  189th  street,  owned  by 
James  G.  Bennett  and  the  Fisher  estate,  who  have  received  the  addi- 
tional awards  for  such  changes.  The  record  of  the  proceeding  before 
the  board  of  estimate  and  apportionment  does  not  disclose  at  whose  in- 
stigation these  changes  were  made ;  but  we  think  that,  even  if  the  two 
owners  in  question  had  urged  them,  it  would  not  aflfect  the  situation, 
for  the  controlling  factor  was  the  determination  of  the  board  of  esti- 
mate and  apportionment  on  behalf  of  the  city  of  New  York  to  change 
the  lines  in  the  manner  and  to  the  extent  indicated.  Nor  do  we  believe 
that  it  is  either  legal  qr  equitable  to  regard  this  proceeding  as  divided 
into  two  parts  because  of  the  reference  back  to  the  commissioners  of 
the  entire  question  of  assessment,  and  of  the  question  of  damages  as 
to  these  three  parcels,  necessitated  solely  by  the  change  in  the  lines  of 
the  Terrace  and  the  street.  The  objectors  would  have  the  proceeding 
treated  as  complete  as  to  the  rest  of  the  property,  Ikniting  the  damages 
to  be  distributed  over  their  lands  to  the  amount  included  in  the  original 
report,  and  throwing  the  entire  burden  of  the  expense  due  to  the 
change  in  the  lines  upon  the  owners  of  the  lands  which  were  taken 
therefor.    We  think  this  would  work  neither  justice  nor  equity. 

The  proceeding  must  be  regarded  as  a  whole.  The  original  reference 
back  of  the  damage  award  for  the  three  parcels  as  to  which  confinna- 
tion  of  the  award  had  not  been  made  was  due  solely  to  the  necessity  of 
giving  their  owners  additional  compensation  for  the  land  taken  by  rea- 
son of  the  change  in  the  method  of  connecting  the  Terrace  and  West 
184th  street,  and  for  the  prolongation  of  West  186th  street  and  West 
187th  street  westwardly.  The  entire  question  of  assessment  was  re- 
ferred back  to  the  commissioner,  to  be  determined  by  him  after  these 
awards  had  been  made,  for  until  it  had  been  done  he  could  not  deter- 
mine how  much  it  was  necessary  to  raise  to  defray  the  total  cost  of 
the  proceeding.  There  was  not  a  partial  confirmation  of  the  report  of 
assessment,  but  the  entire  subject  was  left  open  for  his  further  report. 
Viewing  the  completed  proceeding  as  a  whole,  there  can  be  no  doubt 
that  substantial  benefit  was  conferred  by  it  on  the  property  owners  to 
the  north.  All  the  objectors  owned  land  included  in  the  boundaries  of 
the  assessment  area  as  fixed  by  the  board  of  estimate  and  apportion- 
ment. When  the  changed  line  of  Overlook  Terrace  had  been  adopted, 
the  hiatus  between  the  actual  lines  of  West  186th  and  West  187th 
streets  and  that  changed  line  would  have  left  the  property  owners  to 
the  north  still  compelled  to  travel  with  no  present  or  assured  line  of 
access  to  Broadway,  going  southerly,  except  184th  street.  The  inclu- 
sion of  the  land  necessary  to  extend  the  lines  of  the  two  streets  to  the 
Terrace  gave  them  two  additional  avenues  of  access  to  Broadway,  and 
benefited  the  entire  tract  assessed. 
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The  objectors  ha,ve  not  satisfactorily  established  that  the  commis- 
sioner of  assessment  has  adopted  any  improper  rule  in  levying  the 
assessment,  nor  that  the  result  reached  by  him  is  so  unjust,  inade- 
quate, or  inequitable  as  to  justify  the  interposition  of  the  court.  The 
commissioner  of  assessment  had  no  authority  to  reduce  the  amount  to 
be  assessed,  or  to  increase  or  reduce  the  area  of  assessment.  He  was 
bound  to  assume  that  the  owner  of  every  separate  parcel  of  property 
within  the  assessment  area  derived  some  benefit  from  the  improvement, 
for  the  board  of  estimate  and  apportionment  had  so  determined,  and 
the  ccHnmissicmer  «ras  without  authority  to  modify  such  determination. 
Matter  of  225th  Street,  150  App.  Div.  223,  134  N.  Y.  Supp.  926.  His 
report  shows  that  he  had  complied  in  all  respects  with  the  require- 
ments of  law,  and  we  are  unable  to  find  in  the  results  reached  by  him 
anything  which  calls  for  our  intervention. 

The  order  appealed  from,  in  so  far  as  it  sustains  the  objections  of 
Jonas  M.  Libbey,  C.  K.  G.  Billings,  and  the  Bedford  Estates,  Incor- 
porated, to  the  confirmation  of  the  supplemental  and  amended  report 
as  to  assessments  for  benefit,  and  returns  the  said  report  to  the  com- 
missioner of  assessment  for  revision  and  correction,  in  accordance 
with  the  opinion  of  the  court  below,  will  be  reversed,  with  $10  costs 
and  disbursements,  and  the  motion  for  confirmation  of  the  supplemen- 
tal and  amended  report  as  to  assessments  for  benefit  will  be  granted, 
and  said  report  confirmed.    All  concur. 


HASBBOUCE^  State  Soperintei^eat  of  Insaranoe,  ▼.  LulBBIOLA  et  al. 

(Supreme  Court,  Special  Term,  New  Tork  County.    January  4,  1915.) 

1.  Pbx^cipal  ahd  Sttkett  (J  190*) — Actions — JuBisoicnoii  of  Eqcitt. 

A  surety  company  became  surety  on  the  Iwnd  of  a  contractor,  against 
wbom  an  employ*  recovered  a  Judgment  for  personal  Injuries.  The  con- 
tnctor  WS8  «f  terwarda  dlocbarged  In  bankruptcy,  tlie  mretj  company  be- 
came Insolvent,  and  tbe  employe  flled  bis  claim  witb  tbe  8ui>erlutendent 
of  Insurance  as  liquidator  ot  tbe  company.  Tbe  superintendent  broogbt 
an  action  against  the  employe,  tbe  contractor,  and  tbe  contractor's  wife, 
alleging  tbat  tbe  wife  was  the  real  owner  of  the  contracting  business,  and 
tbe  buaband  ber  agent,  admitting  the  surety  company's  llaMUty  to  the 
employe  In  some  amount,  and  asking  that  the  amount  be  determined,  auu 
tbat  the  contractor  and  his  wife  be  directed  to  pay  the  employe  ttie  amount 
adjudged  to  be  due.  Tbe  employe  bad  never  made  a  claim  against  tbe 
wife,  and  Umltatione  had  run  against  any  claim  by  htm  against  her.  Held, 
that  equity  had  no  juriadictlon  thus  to  try  an  accident  esse  and  direct 
tbe  payment  of  the  damages  by  one  defendant  to  another,  especially  at 
the  instance  of  tbe  liquidator  of  an  Insolvent  Insurance  company,  which 
was  concededly  liable,  but  which  had  paid  nothing,  and  could  only  be  va- 
jured  to  tbe  extent  of  such  partial  paym^it  as  It  might  ultimately  make. 

CBd.  Note. — For  other  cases,  see  Principal  and  Surety,  Cent  Dig.  H 
56fr-577;    Dec  Dig.  S  180*]      "" 

2.  Principal  aniv  Suaarr  (i  173*)— Rbmxdibs  or  Scbktt — Ektobciro  Pat- 

ICXNT  BT  PMHCIPAI.. 

Even  though  equity  had  jurisdiction.  It  could  not  grant  the  relief  prayed 
for  against  the  contractor,  since.  If  the  judgment  In  favor  of  the  employe 
wme  net  dlBdiarged  In  bankruptcy,  it  was  still  enforceable,  and  another 
jodgment  against  him  was  unnecessary,  while,  If  It  had  be&i  diacharged, 

•For  oUier  caws  see  same  topic  A  t  mumbbb  In  Dec.  A  Am.  Digs.  1907  to  date,  ft  Rep'r  Indexes 
150N.r.S.— 52 
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he  could  not  be  compelled  to  pay  the  cteditor,  from  whose  claim  he  had 

been  discharged. 

[Ed.  Note.— For  other  cases,  see  Principal  and  Surety,  Cent  Dig.  §f  497- 
499 ;   Dec.  Dig.  §  173.»] 

3.  Pbincipal  and  Surety  (§  190*) — Actions  Against  Pbincipal — ^Amount  of 
Eecovery — Costs  and  Expenses. 

A  surety  cannot  recover  from  Its  principal  the  counsel  fees  and  other 
expenses  incurred  by  it  in  defending  against  a  meritorious  claim. 

[Ed.  Note. — For  other  cases,  see  Principal  and  Surety,  Cent  Dig.  H 
668-577;   Dec.  Dig.  i  190.*] 

Action  by  Frank  Hasbrouck,  as  Superintendent  of  Insurance  of  the 
State  of  New  York,  against  Frank  Labriola  and  others.  Judgment 
for  defendants  Labriola. 

Frederic  G.  Dunham,  of  New  York  City  (M.  J.  Wright,  of  New 
York  City,  of  counsel),  for  plaintiff. 

James  E.  Wilkinson,  of  Long  Island  City,  for  defendants  Labriola. 
Louis  Diamant,  of  New  York  City,  for  defendant  Miano. 

GIEGERICH,  J.  [1,  2]  The  action  is  brought  by  the  superintend- 
ent of  insurance,  as  liquidator  of  the  Empire  State  Surety  Company, 
an  insolvent  corporation.  It  is  brought  on  the  equity  side  of  the  court, 
and  the  character  of  the  relief  sought  is  such  that  it  can  be  granted, 
if  at  all,  only  by  a  court  of  equity.  The  nature  of  the  relief  prayed 
for  will  be  more  readily  understood  if  the  facts  of  the  case  are  first 
shortly  stated. 

In  the  year  1904  the  defendant  Frank  Labriola,  being  engaged  in 
the  business  of  contracting  and  excavating,  applied  to  the  surety  com- 
pany to  become  surety  upon  a  bond  required  by  an  ordinance  of  the 
city  of  New  York  and  the  regulations  of  the  municipal  ordinance  com- 
mission to  enable  him  to  keep  and  use  the  explosives  needed  in  the 
conduct  of  his  business.  Such  a  bond  was  thereafter  duly  executed 
by  Labriola  as  principal  and  by  the  surety  company  as  surety,  and  was 
delivered  to  the  fire  commissioner,  as  required  by  the  ordinance. 
Thereafter,  and  in  January,  1905,  an  explosion  occurred  in  the  course 
of  certain  excavating  work,  and  the  defendant  Miano,  a  workman  em- 
ployed by  Labriola,  was  severely  injured.  Miano  thereupon  brought 
an  action  against  Labriola  to  recover  damages  for  his  injuries,  and 
in  June  1905,  recovered  a  judgment  against  him  for  $1,261.31.  This 
judgment  has  never  been  satisfied,  and  Labriola  has  since  gone  through 
bankruptcy  and  has  received  his  discharge,  this  judgment  being  sched- 
uled amongst  his  debts.  After  the  recovery  of  the  judgment  against 
Labriola,  Miano  brought  an  action  against  the  surety  company  to 
recover  against  it  upon  its  bond.  This  action  was  defended  by  the 
surety  company,  and  the  complaint  was  dismissed.  Subsequently  a 
second  action  was  commenced  by  Miano  against  the  surety  company, 
which  was  also  defendant  and  resulted  in  a  dismissal  of  the  complaint, 
which  was  affirmed  on  appeal.  153  App.  Div.  423,  138  N.  Y.  Supp. 
475.  Thereafter  the  surety  company  became  insolvent,  and  the  super- 
intendent of  insurance  took  possession  of  its  property  and  is  now  en- 
gaged in  liquidating  its  affairs. 

■For  other  euet  set  same  topic  ft  i  mombbb  In  Deo.  A  Am.  Digs.  1M7  to  date,  *  Rep'r  Indezee 
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Miano  has  filed  his  claim  with  the  liquidator,  and  the  complaint  ad- 
mits that  the  claim  is  well  founded  both  in  law  and  in  fact,  the  only 
question  being  as  to  the  amount  of  the  damages  properly  recoverable ; 
but  it  is  alleged  that  it  would  be  onerous  and  burdensome  on  the  plain- 
tiff to  require  this  question  to  be  litigated  in  an  action  at  law  by  Miano 
against  the  plaintiff,  "and  subsequently  to  raise  money  to  pay  such  a 
judgment  as  might  be  obtained  by  the  said  Giuseppe  Miano."  It  is 
further  claimed  by  the  plaintiff  that  the  defendant  Frank  Labriola 
was  not  the  real  owner  of  the  contracting  business,  btit  that  it  was,  in 
fact,  owned  by  his  wife,  the  defendant  Antonetta  Labriola,  and  that 
Frank  Labriola  was  merely  the  agent  and  servant  of  his  wife  in  the 
conduct  of  the  business.  The  relief  demanded  (excepting  such  de- 
mands as  were  withdrawn  upon  the  trial)  is  that  it  be  determined 
whether  Miano's  claim  against  the  plaintiff  is  valid,  and,  if  so,  that  the 
amount  thereof  be  adjudged  and  determined  in  this  action;  that  the 
defendants  Frank  Labriola  and  Antonetta  Labriola  be  directed  to  pay 
to  the  defendant  Miano  the  amount  adjudged  to  be  due  him  and  that 
Miano  be  required  to  accept  such  payment  in  satisfaction  of  his  claim ; 
and  that  the  plaintiff  recover  from  the  defendants  Labriola  the  costs 
and  expenses  of  bringing  this  suit  and  the  expenses  incurred  in  de- 
fending the  actions  brought  by  Miano  against  the  surety  company. 

The  answer  of  Miano  admits  all  the  allegations  of  the  complaint  and 
joins  in  the  prayer  of  the  plaintiff  for  the  relief  therein  demanded, 
except  that  he  does  not  join  in  the  prayer  that  he  be  required  to  ac- 
cept the  sum  awarded  in  full  payment  of  his  claims.  But  the  answers 
of  the  defendants  Labriola  put  in  issue  all  the  facts  upon  which  Mi- 
ano's right  to  recover  for  his  injuries  depends,  and  they  also  set  up 
various  defenses.  No  claim  has  ever  been  made  by  Miano  against  the 
defendant  Antonetta  Labriola,  except  the  claim  asserted  by  his  de- 
mand for  relief  against  her  in  this  action.  In  this  case,  therefore,  the 
court,  sitting  as  a  court  of  equity,  is  asked  to  try  an  accident  case,  to 
determine  whether  the  person  injured  is  entitled  to  recover,  and,  if  so, 
the  extent  of  his  injuries  and  the  amount  to  be  awarded  as  damages, 
and,  finally,  to  direct  pa)rment  of  such  damages  by  one  defendant  to 
another. 

Furthermore,  this  relief  is  sought  by  the  liquidator  of  an  insolvent 
surety  company  which  is  concededly  liable  to  the  injured  man,  but 
which  has  paid  nothing  on  the  claim  and  can  only  hereafter  he  in- 
jured to  the. extent  of  such  partial  payment  as  it  may  ultimately  make 
by  way  of  a  dividend  on  the  claim.  Nevertheless,  it  claims  the  right 
to  require  payment  in  full  by  the  third  person,  whom  the  person  in- 
jured has  not  attempted  to  hold  liable,  and  in  whose  favor  the  statute 
of  limitations  is  now  a  complete  protection  against  any  claim  by  him. 
I  do  not  think  that  the  jurisdiction  of  a  court  of  equity  has  yet  been 
so  far  extended  as  to  include  a  case  of  this  character ;  nor  do  I  think* 
that  the  plaintiff  would  be  entitled  to  such  relief  even  if  the  jurisdic- 
tion existed. 

Furthermore,  I  do  not  find  that  the  business. was  conducted  by  or 
on  behalf  of  Antonetta  Labriola,  or  that  she  was  at  any  time  liable 
for  ^e  injury.    As  to  the  defendant  Frank  Labriola,  a  judgment  has 
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already  been  recovered  against  him  by  the  injured  person.  If  his  lia- 
bility, evidenced  by  this  judgment,  has  been  discharged  in  bankruptcy, 
the  plaintiff  can  hardly  maintain  an  action  to  compel  him  to  pay  the 
very  creditor  from  whose  claim  he  was  thus  discharged.  If  that  judg- 
ment was  not  discharged,  it  is  still  enforceable,  and  another  judgment 
against  him  and  in  favor  of  the  injured  person  for  the  same  wrong 
cannot  properly  be  asked. 

[3]  Nor  is  the  plaintiff  in  any  position  to  ask  reimbursement  for 
expenses  incurred  by  the  surety  company  in  defending  against  the 
claim  made  upon  it  by  the  injured  person.  The  proposition  that  the 
claim  was  a  meritorious  one  is  at  the  foundation  of  the  present  action. 
Whether  a  surety  may  or  may  not  recover  counsel  fees  and  other  ex- 
penses from  his  principal  depends-  on  the  facts  of  the  case  (City  Trust 
S.  D.  &  S.  Co.  V.  Am.  Brewing  Co.,  182  N.  Y.  285,  291,  74  N.  E.  948); 
but  they  are  not  to  be  allowed  where  it  appears  that  they  were  incurred 
in  defending  against  a  meritorious  claim  (Thompson  v.  Taylor,  72  N. 
Y.  32,  34).  If  the  surety  company  had  settled  this  concededly  meri- 
torious claim  when  it  was  presented,  as  it  ought  to  have  done,  it  would 
not  now  be  under  the  necessity  of  invoking  the  extraordinary  reme- 
dies which  are  sought  in  this  action,  and  the  injured  workman  would 
not  be  in  his  present  predicament. 

Judgment  for  defendants  Labriola.  Submit,  with  proof  of  service, 
requests  for  findings  within  five  days  after  the  publication  of  this 
memorandum.  The  question  of  costs  is  reserved  until  the  requests 
for  findings  of  the  respective  parties  are  passed  upon.  Briefs  rela- 
tive to  costs  and  to  the  requests  to  find  may  be  left  with  the  clerk 
within  two  days  after  the  service  of  such  requests,  at  the  expiration  of 
which  time  all  papers  are  to  be  submitted  by  the  derk  to  me. 


JENNINGS  V.  DEGNON  CONTRACTING  CO.     (No.  6614.) 

(Sapreme  Court,  Appellate  Division,  First  Depaitment    December  31,  19\i.) 

Tbiai.  (§  262*) — iNSTBncTioNS — Evidence  to  Support. 

Wbere,  In  an  action  for  iBjurles  to  a  seryaat,  platntUt  ctiaxged  defend- 
ant with  negligence  on  two  gronuds,  as  to  one  of  wbicli  tbere  ^yas  no 
evidence,  it  was  error  for  the  court  to  submit  both  questions  to  the  jMj; 
a  general  verdict  baring  been  returned. 

[Ed.  Note.— For  other  cnses,  see  Trial,  Cent.  Dig.  ft  605,  5e6-«12;  Dec. 
Dig.  i  252.*] 

Appeal  from  Trial  Term,  New  York  County. 
Action  for  injuries  by  Charles  Jennings  against  the  Degnon  Con- 
tracting Company.     Judgment  for  plaintiff,  and  defendant  appeals. 

Argued  before  INGRAHAM,  P.  J.,  and  McLAUGHUN,  LAUGH- 
LIN,  DOWLING,  and  HOTCHKISS,  JJ. 

James  F.  Donnelly,  of  New  York  City,  for  appellant. 
Francis  X.  McCollum,  of  New  YoA  City,  for  respondent 

*For  other  cases  see  same  topic  &  !  numbsb  In  Dec.  &  Atf.  Digs.  1907  to  date,  &  Rep'r  Indexu 


Digitized  by  VjOOQIC 


Sup.  Ct.)  JENNIMeS  V.  DEGHON  CONTEAOTINQ  CO.  821 

McLaughlin,  J.  The  plaintiff,  an  employe  of  the  defendant, 
while  engaged  with  other  employes  in  moving  an  iroa  girder,  about  45 
feet  in  length,  4  feet  in  width,  and  weighing  between  6  and  8  tons,  to  an 
opening  in  the  sidewalk  preparatory  to  its  being  lowered  into  the  sub- 
way, sustained  personal  injuries.  He  brought  this  action  to  recover, 
on  the  ground  that  the  same  were  caused  by  the  negligence  of  the  de- 
fendant. There  is  a  conflict  in  the  evidence  as  to  just  how  the  girder 
rested  immediately  prior  to  the  accident;  but,  in  view  of  the  conclu- 
sion at  which  I  have  arrived,  this  is  not  important. 

For  the  purpose  of  moving  the  girder  to  the  evening  after  it  bad 
been  taken,  from  a  truck,  tracks  were  laid  whidi  consisted  of  timbers 
upon  the  top  of  which  were  iron  rails,  and  upon  these  tracks  a  wooden 
roller  12  inches  in  diameter  was  placed  under  the  rear  end  of  the 
girder  and  a  steel  roller  6  inches  in  diameter  under  the  other  end.  A 
large  rope  was  then  attached  to  the  end  of  the  girder  nearest  to  the 
opening  in  the  sidewalk,  the  rope  then  passed  through  pulleys  to  the 
drum  of  an  electric  winch,  which  was  located  in  the  subway,  and  at  a 
given  signal  the  engineer  in  charge  of  the  winch  would  move  the  gird- 
er forward.  After  the  girder  had  been  moved  to  a'  position  where 
it  did  not  rest  upon  the  steel  roller,  the  plaintiff  was  directed  to  move 
the  roller,  so  that  it  would  be  under  that  end.  He  was  pulling  the 
roller  into  that  position,  when,  as  he  claims,  the  foreman  in  charge  of 
the  employes  (the  action  was  brought  under  the  Employers'  Liability 
Act  [Consol.  Laws,  c.  31,  §§  200-204])  signaled  to  the  person  in 
charge  of  the  winch  to  move  the  girder.  It  was  moved,  and  the  steel 
roller  ran  over  the  defendant's  leg,  inflicting  the  injuries  of  which 
he  complains. 

It  is  claimed  that  the  defendant  was  negligent :  (a)  Because  it  fail- 
ed to  warn  the  plaintiff  that  the  girder  was  about  to  be  moved  for- 
ward; and  (b)  because  it  failed  to  provide  a  snub  line  by  which  the 
movement  of  the  girder  could  be  controlled.  This  was  the  theory 
upon  which  the  complaint  was  drafted  and  the  case  tried  and  sub- 
mitted to  the  jury.  'The  defendant  excepted  to  the  court's  submitting 
to  the  jury  the  question  of  its  negligence  in  each  of  the  respects  named. 

I  am  of  the  opinion  that  there  was  sufficient  evidence  to  go  to  the 
jury  upon  the  first  ground.  It  was  the  duty  of  the  foreman  to  warn 
the  workmen  that  the  girder  was  to  be  moved.  He  stood  in  such  a 
position  near  the  hole  cut  in  the  sidewalk  that  he  could  signal  to  the 
men  below  the  surface  when  to  start  the  engine,  to  the  drum  of  which 
the  cable  was  attached.  The  plaintiff  testified  that  at  the  time  in  ques- 
tion no  warning  was  given,  and  he  was  corroborated  in  some  respects 
by  three  other  witnesses.  At  least  four  witnesses  on  the  part  of  the 
defendant  testified  that  the  warning  was  given.  The  credibility  of 
these  witnesses  was  for  the  jury,  and  if  they  found  the  warning  was 
not  given,  and  that  was  the  proximate  cause  of  the  injury,  then  plain- 
tiff was  entitled  to  recover.  The  court  instructed  the  jury  to  this  ef- 
fect 

There  is,  however,  no  evidence  which  would  justify  a  finding  that 
defendant  was  negligent  in  failing  to  use  a  snub  line,  or  other  api^i- 
ance,  to  control  the  movement  of  the  girder.    All  of  the  witnesses  who 
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gave  testimony  on  this  subject  agreed  there  was  nothing  to  which  a 
snub  line  could  be  attached,  and  several  of  them  said  it  was  unneces- 
sary, and  to  have  used  one,  under  the  circumstances,  would  have  been 
taking  "extraordinary"  precautions.  The  defendant  was  not  bound 
to  use  a  snub  line,  if  it  were  unnecessary;  nor  was  it  bound  to  take 
"extraordinary"  precautions  to  prevent  an  accident  of  this  kind.  The 
legal  obligation  resting  upon  it  was  to  use  ordinary  care,  in  view  of  all 
the  circumstances,  to  protect  employes  and  prevent  their  being  injured 
while  engaged  in  the  work. 

At  the  conclusion  of  the  trial  the  defendant  moved  to  dismiss  the 
complaint,  in  so  far  as  it  predicated  negligence  on  the  failure  to  use  a 
snub  line.  The  motion  was  denied,  and  an  exception  taken.  An  ex- 
ception was  also  taken  to  submitting  that  question  to  the  jury.  I  think 
both  exceptions  were  well  taken.  The  evidence,  as  indicated,  did  not 
justify  a  finding  that  the  defendant  was  negligent  in  this  respect.  The 
jury  rendered  a  general  verdict.  Because  of  this  error  the  judgment 
must  be  reversed,  for  the  reason  that  it  cannot  be  determined  but  what 
the  verdict  was  based  upon  that  issue  alone.  Ives  v.  Ellis,  169  N.  Y. 
85,  62  N.  E.  138 ;  Bank  of  State  v.  Southern  National  Bank,  170  N. 
Y.  1,  62  N.  E.  677;  Muench  v.  Terry,  154  App.  Div.  856,  139  N.  Y. 
Supp.  781 ;  Genovesia  v.  Pelham  Operating  Co.,  130  App.  Div.  200, 
114  N.  Y.  Supp.  646. 

The  judgment  and  order  appealed  from,  therefore,  are  reversed,  and 
a  new  trial  ordered,  with  costs  to  appellant  to  abide  event    All  concur. 


RANDOLPH  V,  FIELD.    (No.  6565.) 
(Supreme  Court,  Appellate  Division,  First  Department    December  31,  1914.) 

1.  Husband  and  Wnx  (§  279*) — ^Aobkeubnt  7ob  Sepabaxb  Mainisnance— 

Kescission. 

Where  husband  and  wife,  living  apart,  mal^e  an  agreement  for  her  sep- 
arate maintenance,  and  the  husband  repudiates  it,  a  suit  tor  divorce  by 
the  wife,  and  her  acceptance  of  alimony  and  counsel  fees  therein,  is  not 
only  an  assent  to  the  husband's  repudiation,  but  a  repudiation  by  her  of 
the  contract,  and  the  contract  is  dissolved  by  mutual  consent. 

[Ed.  Note. — For  other  cases,  see  Husband  and  Wife,  Cent.  Dig.  S§  1054, 
1056-1060;   Dec.  Dig.  §  279.  •] 

2.  Husband  and  Wife  (|  279*) — ^Agbeement  for  Separation — Adulteet. 

Adultery  on  the  part  of  the  wife,  living  apart  from  her  husband,  does 
not  relieve  a  husband  from  bia  contract  to  pay  a  sum  weekly  for  her 
support,  whether  committed  prior  or  subsequent  to  the  agreement. 

[Ed.  Note.— For  other  cases,  see  Husband  and  Wife,  Ont  Dig.  $$  1054, 
105(^-1080;  Dec  Dig.  i  279.*] 

Appeal  from  Appellate  Term,  First  Department. 

Action  by  Mary  Randolph  against  Armstaed  W.  Field.  Judgment 
in  the  City  Court  of  New  York,  overruling  demurrers  to  the  answer, 
was  reversed  by  the  Appellate  Term  (84  Misc.  Rep.  403,  146  N.  Y. 
Supp.  247),  and  defendant  appeals  by  permission.  AiHrmed  in  part, 
and  reversed  in  part. 

*For  other  cases  see  same  topic  *  i  muubbb  In  Dec.  &  Am.  Digs.  1907  to  date,  &  Rep'r  Indexes 
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Argued  before  CLARKE,  McLAUGHLIN,  LAUGHLIN,  SCOTT, 
and  HOTCHKISS,  JJ. 

William  Travers  Jerome,  of  New  York  City,  for  appellant. 
M.  M.  Leichter,  of  New  York  City,  for  respondent. 

Mclaughlin,  J.  The  parties  to  this  action  were,  on  January  12, 
1911,  husband  and  wife,  living  separate  and  apart.  The  plaintiff, 
since  that  time,  by  decree  of  the  Supreme  Court,  has  resumed  her 
maiden  name.  On  the  day  named  the  defendant,  as  party  of  the  first 
part,  plaintiff,  as  party  of  the  second  part,  and  one  Sawyer,  as  trustee 
for  the  plaintiff,  party  of  the  third  part,  entered  into  an  agreement, 
copy  of  which  is  annexed'  to  and  made  part  of  the  complaint.  This 
agreement  provided,  after  reciting  that  the  husband  and  wife  were 
then  living  separate  and  apart,  that  neither  party  should  sue  or  molest 
the  other  for  so  doing,  and — 

"that  the  said  party  of  the  first  part  shall  and  will  well  and  truly  pay  or 
canse  to  be  paid,  for  and  towards  the  better  support  and  maintenance  of 
his  said  wife,  the  sum  of  fifteen  dollars  ($15.00)  per  week,  which  the  said 
party  of  the  first  part  hereby  promises  and  agrees  to  pay  to  the  said  trustee 
for  such  purpose,  and  which  sum  the  said  party  of  the  second  part  does 
hereby  agree  to  take  In  full  satisfaction  for  her  support  and  maintenance  and 
all  alimony  whatever." 

This  action  was  brought  in  the  City  Court  of  the  City  of  New  York 
to  recover  certain  installments  alleged  to  be  due  under  the  agreement; 
the  complaint  stating  that  the  defendant  had  failed  and  refused  to  pay 
the  agreed  sum  to  the  plaintiff  for  the  respective  periods  from  about 
May  3,  1911,  to  July  8,  1911,  and  from  April  29,  1912,  to  the  com- 
mencement of  this  action,  and  demanded  judgment  for  $1,CXX).  The 
defendant  interposed  an  answer,  which  set  up  two  complete  and  two 
partial  defenses.  The  plaintiff  demurred  to  each  defense,  on  the 
ground  that  it  was  insuflScient  itt  law  upon  the  face  thereof.  The  de- 
murrer was  overruled  as  to  the  first,  third,  and  fourth  defenses,  and 
sustained  as  to  the  second.  An  interlocutory  judgment  was  entered  to 
this  effect  from  which,  so  far  as  it  affected  the  overruled  demurrers, 
the  plaintiff  appealed  to  the  Appellate  Term.  That  court  reversed  • 
the  judgment  appealed  from,  and  sustained  the  demurrer  to  the  first, 
third,  and  fourth  defenses.  The  defendant,  by  permission,  appealed 
to  this  court.  The  appeal  presents  the  question  as  to  the  sufficiency 
of  the  defenses  to  which  demurrers  were  sustained  by  the  Appellate 
Term. 

[1]  The  first  defense  alleges,  in  substance,  that  on  or  about  the 
12th  of  May,  1911,  the  defendant  wholly  ceased  and  refused  to  make 
any  of  the  payments  provided  for  in  the  separation  agreement,  repu- 
diated said  agreement,  and  declined  to  be  bound  or  obligated  by  it. 
It  further  alleged  that  on  or  about  July  1,  1911,  this  plaintiff  insti- 
tuted an  action  for  separation  against  the  defendant,  in  which  he  was 
ordered  to  pay  to  her  counsel  $250  for  her  benefit,  and  also  pay  tc 
her  $20  per  week  alimony  for  her  support  and  maintenance  during 
the  pendency  of  the  action  (the  order  directing  such  payment  is  an- 
nexed to  and  made  part  of  the  defense  here  being  considered) ;   that 
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pursuant  to  said  order,  defendant  paid  to  plaintiff's  counsel  the  sum  of 
$250,  and  also  paid  to  the  plaintiff  each  week  the  smn  of  $20,  up  to 
the  29th  of  April,  1912;  that,  after  the  order  referred  to  had  been 
made,  the  defendant  interposed  an  answer  to  the  complaint,  which  is 
also  made  part  of  the  defense  here  being  considered.  The  defendant 
then  alleges  that,  by  her  alleged  acts  and  statements,  plaintiff  elected 
to  and  did  accept  and  acquiesce  in  the  repudiation  by  him  of  the  s^- 
aration  agreement,  and  that  it  was  thereby  ternunateid  by  mutual  con- 
sent, and  became  null  and  void. 

This  defense  is  predicated  upon  the  rule  that,  when  two  persons 
are  competent  to  make  a  contract,  they  are  competent  to  waive  or 
abandon  it ;  that  when  they  both  do  concur  in  such  waiver  or  abandon- 
ment their  united  assent  dissolves  the  contract,  and  the  rights  of  each 
under  it  are  at  an  end.  Graves  v.  White,  87  N.  Y.  463.  The  first  de- 
fense, I  think,  comes  within  this  rule.  It  is  alleged  that  the  defendant 
repudiated  the  agreement  and  refused  to  make  the  payments  provided 
for  therein.  Any  question  which  might  arise  as  to  whether  the  de- 
fendant's refusal  to  pay,  under  the  separation  agreement,  were  such  a 
material  breach  of  the  contract  within  the  intention  of  the  parties 
as  to  amount  to  a  repudiation,  is  set  at  rest  by  the  complaint  of  this 
plaintiff  in  her  action  for  a  separation.  She  there  specifically  alleged 
that  the  defendant  "ceased  making  payments  thereunder  and  repudi- 
ated said  agreement."  It  is  equally  clear  that  the  plaintiff  has  assent- 
ed to  and  acquiesced  in  such  repudiation.  Ginfronted  with  alterna- 
tive of  relying  on  the  separation  agreement  for  her  support,  or  repudi- 
ating it  and  asserting  her  marital  rights  to  be  supported  by  her  hus- 
band, she  chose  the  latter  course.  If  the  separation  agreement  were, 
at  the  time  she  commenced  her  action  for  a  separation,  a  valid  and 
subsisting  contract,  upon  which  she  relied  for  support,  then  she  could 
not  obtain  support  by  way  of  alimony  in  such  action,  or  successfully 
prosecute  the  sam«.  Powers  v.  Powers,  33  App.  Div.  126,  53  N.  Y. 
Supp.  346.  She,  however,  obviated  any  question  as  to  her  right  to 
bring  such  action  by  pleading  the  separation  agreement  and  its  repu- 
diation by  the  defendant.  The  institution  of  that  action  by  her  was,  I 
■  think,  in  legal  effect,  not  only  an  assent  to  the  repudiation  by  the  de- 
fendant, but  a  repudiation  of  it  upon  her  part.  Her  election  was  fur- 
ther indicated  by  her  acceptance  of  a  counsel  fee  of  $250  and  $20  a 
week  alimony  (which  was  $5  a  week  more  than  she  could  get  under 
the  agreement)  during  the  pendency  of  the  action,  which  was  paid  to 
her  up  to  April  29,  1912. 

The  authorities  cited  by  the  respondent  upon  this  point,  I  think,  are 
clearly  distinguishable  from  the  facts  here  presented.  It  is  not,  of 
course,  within  the  power  of  one  party  to  a  contract  to  terminate  it; 
the  consent  of  both  is  required.  Nor  can  one  of  the  parties  to  a  con- 
tract of  that  kind,  while  it  is  in  force,  require  alimony  in  an  action 
for  divorce  or  separation.  Galusha  v.  Galusha,  116  N.  Y.  635,  22  N. 
E.  1114.  6  L.  R.  A.  487,  15  Am.  St.  Rep.  453;  Grube  v.  Grube,  65 
App.  Div.  239,  72  N.  Y.  Supp.  529.  It  may,  however,  by  the  assent 
of  the  parties  to  it,  be  terminated,  and,  once  that  is  done,  then  the 
marital  obligation  of  the  husband  to  support  his  wife  again  comes  into 
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existence.  I  think  the  facts  here  pleaded  state  a  good  defense,  and 
that  the  court  erred  in  sustaining  the  demurrer  thereto. 

[2]  The  third  defense  alleges  acts  of  adultery  by  plaintiff  prior  and 
subsequent  to  the  making  of  the  separation  agreement.  As  to  the  acts 
alleged  to  have  been  committed  prior  to  the  making  of  the  separation 
agreement,  it  is  contended,  since  such  acts  were  unknown  to  the  de- 
fendant, that  they  released  him  from  all  obligation  to  support  the  plain- 
tiff, and,  that  being  so,  there  was  no  consideration  for  tJie  agreement. 
The  agreement  is  silent  as  to  the  effect  of  the  discovery  of  the  adultery 
of  either  party  prior  to  the  execution.  There  is  no  allegation  that  the 
defendant  was  induced  to  enter  into  the  agreement  by  reason  of  plain- 
tiff's fraudulent  representations  as  to  her  chastity,  or  the  concealment 
of  her  adultery.  To  sustain  this  defense  it  must  be  assumed,  as  matter 
of  law,  that,  had  the  defendant  known  the  truth  of  what  he  alleges,  he 
would  not  have  entered  into  the  agreement.  That  cannot  be  done. 
Nor  do  I  think  the  allegation  of  plaintiff's  adultery  subsequent  to  the 
making  of  the  agreement  is  a  defense  to  the  action.  This  view  is  in  ac- 
cord with  the  English  rale.  Pearon  v.  Earl  of  Aylesford,  14  Q.  B.  D. 
792;  Sweet  v.  Sweet,  1  Q.  B.  D.  12,  1895.  See,  also,  21  Cyc.  1597; 
Bishop  on  Marriage,  Divorce  and  Separation,  vol.  2,  §  1282 ;  Dixon  v. 
Dixon,  24  N.  J.  Eq.  133. 

The  only  authority  opposed  to  this  view,  to  which  my  attention  has 
been  called,  is  Roth  v.  Roth,  77  Misc.  Rep.  673,  138  N.  Y.  Supp.  573, 
a  decision  of  the  County  Court  of  Oneida  county.  The  conclusion 
there  reached,  it  seems  to  me,  is  erroneous,  and  opposed  to  such  author- 
ities as  I  have  been  able  to  discover.  As  was  said  in  Galusha  v.  Gal- 
usha,  supra: 

"The  wrongful  act  of  the  busband,  then,  did  not  of  Itself  avoid  even  the 
marriage  contract  Much  Ies.s  was  It  potent  to  affect  a  contract  founded,  not 
upon  a  promlBe  to  faithfully  observe  the  marriage  rows,  but  instead  upon 
a  legal  obligation  to  support  and  maintain  the  wife" 

The  demurrer  to  the  third  defense,  therefore,  was  properly  sustained. 

As  to  the  fourth  defense,  the  validity  of  this  depends  upon  the  same 
general  considerations  indicated  as  to  the  first.  This  defense  alleges 
that  the  plaintiff,  in  bringing  her  action  for  a  separation,  repudiated 
the  separation  agreement,  and  the  defendant  has  assented,  and  in  this 
defense  does  assent,  to  her  repudiation.  An  action  simply  for  a  sepa- 
ration may  not,  of  itself,  be  such  a  breach  of  a  separation  agreement  as 
to  show  an  intent  on  the  part  of  the  plaintiff  to  repudiate  it.  But  such 
intent  is  here  clearly  shown,  because  the  purpose  of  the  action,  at  least 
in  part,  is  to  obtain  a  provision  for  her  support,  which  is  destractive 
of  the  agreement  making  such  provision.  By  the  facts  pleaded  the  de- 
fendant has  accepted  her  repudiation,  aiid  permits  the  plaintiff  thereby 
to  stand  upon  her  marital  rights  to  be  supported  by  him. 

My  conclusion,  therefore,  is  that  the  Appellate  Term  was  right  in 
sustaining  the  demurrer  to  the  third  defense,  and  its  determination 
as  to  that  should  be  affirmed,  but  erred  in  sustaining  the  demurrers  as 
to  the  first  and  fourth,  and  its  determination  in  respect  to  those  two 
defenses  should  be  reversed,  and  the  judgment  of  the  City  Court  as  to 
them  affirmed.    All  concur. 
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NATIONAL  SURETY  tX).  T.  BREUCHAUD.     (No.  6608.) 
(Supreme  Court,  Appellate  Division,  First  Department    December  31,  1914.) 

INSUBANCX   (J  680*) — REINSUBAnCX — PBEMITJM — E'VIDXSCK — ADiaSSIBILITT. 

lu  an  action  by  a  surety  company  for  tlie  annual  premium  on  a  bond  to 
a  city  given  by  another  surety  company,  which  was  reinsured  by  plaintiff, 
where  the  original  surety  company  was  solvent  at  the  time  the  premium 
became  due,  evidence  that  the  city,  after  the  annual  premium  fell  due, 
requested  defendant  to  substitute  new  sureties  in  place  of  some  insolvent 
ones,  among  others,  the  original  surety  company,  and  that  this  was  re- 
quested merely  as  a  matter  of  business,  because  only  two  of  the  five  origi- 
nal sureties  were  still  in  business,  and  not  upon  any  legal  grounds,  was 
Inadmissible,  when  It  was  not  shown  that  plaintiff  had  notice  of  the  re- 
quest, or  that  defendant  acted  upon  it 

[Ed.  Note.— For  other  cases,  see  Insurance,  Cent  Dig.  8  1813 ;  Dec.  Dig. 
{  680.*] 

Appeal  from  Trial  Term,  New  York  County. 

Action  by  the  National  Surety  Company  agalinst  Jules  Breuchaud. 
Judgment  for  plaintiff,  and  defendant  appeals.    Affirmed. 

See,  also,  151  N.  Y.  Supp. . 

Argued  before  INGRAHAM,  P.  J.,  and  McLAUGHLIN,  LAUGH- 
LIN,  DOWLING,  and  HOTCHKISS,  JJ. 

Vance  Hewitt,  of  New  York  City  (Enos  S.  Booth,  of  New  York 
City,  on  the  brief),  for  appellant. 
William  R.  Page,  of  New  York  City,  for  respondent. 

LAUGHLIN,  J.  On  the  7th  day  of  December,  1909,  the  defendant 
entered  into  a  contract  with  the  city  of  New  York  for  the  construc- 
tion of  the  head  works  of  the  Catskill  Aqueduct  at  Ashokan  Reser- 
voir, near  Brown's  Station,  New  York,  and  the  defendant  gave  vari- 
ous bonds,  and,  among  others,  one  by  the  Empire  State  Surety  Com- 
pany in  the  penalty  of  $62,000  for  the  faithful  performance-  of  the 
work.  Prior  to  the  execution  of  the  undertaking,  and  on  the  3d  day 
of  the  same  month,  the  defendant  applied  to  the  surety  company  in 
writing  for  a  bond  of  suretyship  for  the  performance  of  this  work, 
and  he  agreed,  in  the  event  that  the  surety  company  should  execute 
the  bond,  to  immediately  pay  it  the  sum  of  $5,'733,  and  to  pay  it  an- 
nually thereafter,  on  the  anniversary  of  the  date  of  the  bond,  one- 
half  of  1  per  cent,  "of  unfinished  work  as  per  engineer's  estimate," 
until  he  should  serve  upon  it,  as  therein  prescribed,  evidence  of  its 
discharge  from  liability  as  surety.  The  defendant  entered  upon  the. 
performance  of  the  work,  and  is  still  engaged  thereon,  and  the  surety 
has  not  been  released.  On  the  18th  of  September,  1912,  said  surety 
assigned  its  indemnity  agreement  to  the  plaintiff,  together  with  all 
premiums  due  or  to  become  due  to  it  for  having  executed  the  bond; 
and  the  plaintiff  entered  into  an  agreement  with  the  Empire  State 
Surety  Company,  insuring  it  against  liability  on  its  outstanding  bonds, 
and,  among  others,  the  bond  in  question.  This  action  was  brought  to 
recover  the  premium  due  on  the  7th  of  December,  1912. 

*For  otber  cases  see  same  topic  &  {  hvubeb  in  Dec.  A  Am.  Digs.  1907  to  date.  &  Rep'r  lodezes 
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It  was  stipulated  that  on  the  16th  day  of  December,  1912,  and  at  all 
times  thereafter,  the  Empire  State  Surety  Company  was  insolvent, 
and  had  retired  from  business,  and  was  in  process  of  liquidation  by 
the  state  insurance  department,  pursuant  to  the  provisions  of  section 
63  of  the  Insurance  Law  (Consol.  Laws,  c.  28),  and  that  fact  appears 
by  other  records  of  this  court.  There  is  no  evidence  that  the  Empire 
State  Surety  Company  was  insolvent  on  the  day  when  the  premium 
for  which  this  action  was  brpueht  became  due. 

It  is  conceded  that  the  decision  of  this  court  in  National  Surety 
Co.  V.  Winston,  161  App.  Div.  594,  146  N.  Y.  Supp.  825,  is  a  controK 
ling  authority  in  this  court  in  favor  of  plaintiff's  right  to  recover,  un- 
less it  is  distinguished  by  certain  fstcts  which  the  appellant  offered  to 
prove,  but  with  respect  to  which  the  evidence  was  excluded.  In  Na- 
tional Surety  Co.  v.  Winston,  supra,  there  was  no  evidence  that  the 
city  required  the  contractor  to  give  a  further  bond  or  to  take  any  ac- 
tion on  account  of  the  insolvency  of  the  surety;  and  it  is  stated  in 
the  opinion  that  since  the  city  was  satisfied,  the  defendant  had  received 
the  consideration  for  which  he  promised  to  pay  the  premium. 

The  evidence  offered  by  the  defendant  in  the  case  at  bar,  which  was 
excluded,  was  documentary,  and  it  was  marked  for  identification  and 
is  in  the  record.  It  shows  that  on  the  13th  day  of  January,  1913,  the 
board  of  water  supply,  which  represented  the  city  in  the  premises, 
requested  the  defendant  to  substitute  new  sureties  in  the  place  of 
certain  sureties  which  had  become  insolvent,  and,  among  others,  the 
Empire  State  Surety  Company,  That  communication,  however,  was 
not  a  request  for  the  immediate  substitution  of  new  sureties,  but  for 
new  sureties  "dating  from  the  respective  dates  of  expiration  of  the 
present  premium  year,"  and  it  recited  that  the  board  did  not  consider 
it  fair  to  impose  upon  the  contractor  "the  duplication  of  any  premium 
payment,"  but  deemed  it  proper,  in  the  circumstances,  to  ask  for  new 
sureties,  "the  procedure  involving  no  additional  expense  on  your  part 
from  that  originally  contemplated."  The  defendant  replied,  stating 
that  the  work  was  past  the  hazardous  stage,  and  that,  in  view  of  the 
amount  of  the  work  done,  tire  amounts  of  bonds  with  sureties  who 
had  not  "retired"  were  proportionate  to  the  amount  of  work  remain- 
ing unfinished,  and  objecting  to  furnishing  substituted  sureties.  The 
board  replied,  under  date  of  February  3,  1913,  stating,  in  effect,  that 
its  request  for  substituted  sureties  was  not  based  "upon  any  legal 
grounds,"  but  that  it  deemed  it  businesslike,  since  only  two  of  the  five 
sureties  on  bonds  given  by  him  were  still  in  business,  and  it  therefore 
repeated  its  request  for  substituted  sureties.  It  is  to  be  inferred  that 
there  were  subsequent  negotiations  between  the  defendant  and  the 
board  by  which  it  was  agreed  that  the  defendant  should  execute  a 
bond  for  $50,000,  with  one  Winston  as  surety,  for  that  was  done  on 
the  26th  day  of  February,  1913.  That  bond,  however,  contains  no 
recital  indicating  that  it  was  given  in  place  of  the  bond  executed  by 
the  Empire  State  Surety  Company,  or  any  of  the  other  insolvent  com- 
panies. The  documentary  evidence  showing  these  facts  was  excluded 
on  objections  interposed  by  the  plaintiff  on  the  grounds,  among  others, 
that  it  was  not  shown  that  plaintiff  had  notice  of  the  request,  or  that 
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defendant  acted  upon  it,  and  that  there  was  no  evidence  that  the  Em- 
pire State  Surety  Company  was  insolvent  when  the  premiiun  in  ques- 
tion became  due. 

We  are  of  opinion  that  the  objections  to  the  evidence  were  well 
taken;  but,  if  it  had  been  received,  it  could  not  avail  the  defendant. 
The  Empire  State  Surety  Company  remained  liable  on  the  bond  when 
the  premium  in  question  became  due,  and  the  city  had  the  further  se- 
curity of  the  plaintiff,  although  the  attention  of  the  board  of  water 
supply  does  not  appear  to  have  been  drawn  to  that  fact.  At  that  time, 
not  only  is  there  no  evidence  that  the  Empire  State  Surety  Company 
was  insolvent,  but  it  is  fairly  to  be  inferred  that  the  plaintiff  was 
solvent,  and  has  ever  since  remained  so,  and  has  remained  liable  to 
the  city  on  the  bond  given  by  the  Empire  State  Surety  Company. 

The  case,  therefore,  is  clearly  covered  by  the  decision  in  National 
Surety  Co.  v.  Winston,  supra,  and  the  judgment  should  be  affirmed, 
with  costs.    AH  concur. 


(87  Misc.  Rep.  430) 

JOHNSON  T,  NBVINS  et  al. 

(Supreme  Court,  Special  Term,  New  York  County.    November,  1914.) 

1.  COBPOBATIORB    (i    671*) — BbCBITKBS — FBAUDtrLENT   PaTMENT    0»   DrVIDKRDS 

— AcxioN  Aqainbt  DiBicTOBs — Lkoai,  Capacity  to  Sub. 

The  receiver  of  a  foreign  corporation,  appointed  pursuant  to  the  Code 
of  Civil  Procedure  of  New  York,  under  Bev.  St.  U.  S.  {  916  (U.  S.  Comp. 
St.  1913,  i  1540),  in  supplementary  proceedings  in  a  creditor's  action  in 
a  United  States  District  Court,  baa  legal  capacity  to  sue  directors  of  the 
corporation  who  bavo  Illegally  voted  and  paid  dividends  to  stockholders 
from  capital. 

[Ed.  Note. — For  other  cases,  see  Corporations,  Cent  Dig.  §S  2643,  2644; 
Dec.  Dig.  i  671.*] 

2.  Corpobations  (§  671*) — Eeceivers — Fbaudulent  Patment  of  Dividkkds 

—Cause  of  Action — Remedies. 

Where  the  complaint  in  an  action  brought  by  a  receiver  appointed  in 
supplementary  proceedings  by  a  federal  court  under  BeT.  St  U.  S.  §  916 
(U.  S.  Comp.  St.  1913,  §  1540),  pursuant  to  Code  of  Civil  Procedure  of 
New  York,  allc!;es  that  defendants,  as  trustees  of  a  foreign  corporation 
doing  business  in  New  York,  willfully  and  fraudulently  paid  dividends 
to  stockholders  from  capital,  and  prays  recovery  for  the  dividends  ao 
paid,  and  sets  forth  a  statute  of  the  state  of  the  corporation's  domicile, 
whereby  a  criminal  responsibility  Is  imposed  on  directors  for  authoriz- 
ing such  dividends,  and  a  civil  liability  is  declared  on  the  part  of  the  per- 
sons to  whom  the  sums  were  paid,  the  complaint  is  demurrable  for  fail- 
ure to  state  facts  constituting  a  cause  of  action;  the  Only  form  oS  ac- 
tion available  in  such  case  being  that  prescribed  by  Stock  Corporation 
Law  (Consol.  Laws,  c.  59)  §  2S,  made  applicable  by  section  70  to  directors 
of  foreign  corx>orations  doing  business  within  the  state,  and  providing 
that  directors  shall  be  Jointly  and  severally  liable  to  such  corporation  and 
the  creditors  thereof,  which  action  necessarily  cannot  be  maintained  by 
a  receiver  in  supplementary  proceedings  wherein  he  represents  a  single 
creditor,  and  does  not  stand  in  the  place  of  the  general  creditors. 

[Ed.  Note.— For  other  cases,  see  Corporatlcms,  Cent  Dig.  {$  2643,  2644; 
De&  Dig.  i  671.»] 

Action  by  A.  Lindsey  Johnson,  as  receiver,  etc.,  against  Thomas  A. 
Nevins  and  others.  Demurrer  to  cqmplaint.  Demurrer  sustained, 
with  leave  to  amend. 

•For  other  eaasi  see  same  topic  £  S  numbeb  in  Dec.  a  Am.  Digs.  1S07  to  date,  ft  Rep'r  Indexes 
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C.  L,,  Craig-,  of  New  York  City,  for  plaintiff. 
Guggenheimer,  Untermycr  &  Marshall,  of  New  York  City  (Abra- 
ham Benedict,  of  New  York  Cit>',  of  counsel),  for  defendants. 

ERLANGER,  J.  [1,2]  Alleging  that  the  defendants,  directors 
of  z  Maine  corporation,  doing  business  in  this  state,  "willfully  and 
fraudulently"  voted  and  paid  dividends  to  stockholders  from  capital, 
the  plaintin  sues  at  law  as  receiver  of  the  corporation  appointed  in 
supplementary  proceedings  in  an  action  brought  by  a  creditor  in  the 
United  States  District  Court  for  the  Southern  District  of  New  York, 
and.  seeks  judgment  for  the  gross  amount  of  the  dividends  so  declared 
and  paid  out.  The  complaint  further  sets  forth  the  substance  of  a 
statute  of  the  state  of  Maine  whereby  a  criminal  responsibility  is  im- 
posed upon  directors  for  authorizing  such  dividends,  and  a  civil  lia- 
bility is  declared  upon  the  part  of  the  persons  to  whom  the  sums  are 
paid.  The  defendants  have  demurred  to  this  complaint  for  insufficien- 
cy of  substance,  and  also  upon  the  ground  that  the  plaintiff  has  not 
legal  capacity  to  sue. 

It  may  well  be  conceded  that,  if  the  defendants'  liability  rests  whol- 
ly upon  the  declaration  of  some  statute,  the  complaint  is  bad.  The 
subject  was  considered  in  De  Raiames  v.  United  States  Lithograph 
Co.,  161  App.  Div.  781,  146  N.  Y.  Supp.  813,  where  unauthorized 
dividends  were  declared  by  directors  of  a  New  Jersey  corporation,  and 
stockholders  brought  the  action  to  enforce  a  liability,  as  to  which  the 
{M-ovisions  of  the  New  Jersey  statute  and  sectjpn  28  of  the  Stock  Cor- 
poration Law  of  this  state  were  substantially  dissimilar.  It  was  held 
that,  while  the  New  Jersey  statute  would  justify  the  maintenance  of 
an  action  so  framed,  the  liability  was  not  such  as  was  contemplated  b^r 
obr  statute,  and  that  therefore  the  provisions  of  section  70  of  the 
Stock  Corporation  Law,  assimilating  the  remedies  against  directors  of 
domestic  corporations  and-  foreign  corporations  doing  business  in  the 
state,  did  not  afford  support  for  the  action.  Within  the  rule  so  an- 
nounced these  defendants  would  not  be  liable  if  the  plaintiff's  cause 
of  action  is  statutory,  for  the  statute  of  Maine  as  pleaded  imposes 
nothing  beyond  a  criminal  liability  for  their  acts  (Hutchinson  v.  Stad- 
ler,  85  App.  Div.  424,  83  N.  Y.  Supp.  509) ;  but  there  is  an  obvious 
distinctic«i  between  the  De  Raismes  Case  and  the  case  at  bar,  in  that 
here  the  plaintiff  sues  in  the  right  of  a  creditor,  while  there  the  plain- 
tiffs were  stockholders. 

As  was  pointed  out  in  Hutchinson  v.  Stadlcr,  supra,  no  common-law 
or  contractual  right  of  stockholders  is  infringed  by  the  pa)rment  of 
dividends  from  capital,  for  the  stockholders  are  the  beneficial  owners 
of  the  capital,  and,  if  the  solvency  of  the  corporation  is  not  affected 
by  the  distribution,  they  are  merely  receiving  their  own.  Thus  a  right 
of  action  by  stockholders  against  directors  for  exceeding  their  author- 
ity in  distributing  assets  in  this  form  was  found  to  depend  upon  stat- 
ute. A  creditor's  case  is  quite  different,  since  the  assets  are  a  fund  to 
which  he  may  look  for  the  satisfaction  of  his  claim,  and  the  liability 
of  directors  for  the  willful  and  fraudulent  impairment  of  that  fund 
by  the  distribution  of  dividends  not  earned  may  be  asserted  by  him  in 
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a  proper  form  of  action,  irrespective  of  any  statutory  declaration  of 
his  right.  Thomp.  Corp.  (2d  Ed.)  §§  5324,  5325,  and  cases  cited ;  Dar- 
cy  V.  Brooklyn  &  New  York  Ferry  Co.,  127  App.  Div.  167,  169,  111 
N.  Y.  Supp.  514.  An  enforceable  cause  of  action,  founded  upon  com- 
mon right  and  not  in  conflict  with  our  laws,  is  thus  indicated ;  but  the 
statutory  regulation  as  to  the  manner  of  its  enforcement  is  foimd  in 
section  28  of  the  Stock  Corporation  Law,  made  applicable  to  the  di- 
rectors of  foreign  corporations  doing  business  within  the  state  by 
section  70  of  that  chapter. 

The  form  of  action  so  prescribed  is  the  only  remedy  (Marshall  v. 
Sherman,  14«  N.  Y.  9,  20,  21,  42  N.  E.  419.  34  L.  R.  A.  757,  51  Am. 
St.  Rep.  654),  and  this  complaint  does  not  present  a  case  in  conformity 
with  the  requirements  of  the  statute.  The  nature  of  the  defendants' 
liability  is  limited  by  section  28.  They  "shall  jointly  and  severally  be 
liable  to  such  corporation  and  to  the  creditors  thereof  to  the  full 
amount  of  any  loss  sustained  by  such  corporation  or  its  creditors,  re- 
spectively, by  reason  of  such  withdrawal,  division  or  reduction." 
Here  the  loss  to  any  creditor  depends,  of  course,  upon  the  proportion 
which  the  total  debts  bore  to  the  assets  diverted,  and  the  directors' 
"joint  and  several"  liability  is  to  be  resorted  to  when  the  amount  of  a 
fund  recoverable  from  them  for  the  benefit  of  the  corporation  and  the 
creditors  has  been  determined.  This  adjustment  calls  for  a  represen- 
tative action  in  equity.  It  cannot  be  had  in  an  action  at  law  by  or  in 
behalf  of  a  single  creditor.  Marshall  v.  Sherman,  supra;  National 
Bank  of  Auburn  v.  Dilljpgham,  147  N.  Y.  603,  42  N.  E.  338,  49  Am. 
St.  Rep.  692. 

The  plaintiff,  as  a  receiver  in  supplementary  proceedings,  represents 
the  demand  of  the  judgment  creditor  and  is  vested  with  the  choses  in 
action  of  the  debtor,  the  corporation;  but  he  does  not  stand  in  the 
place  of  the  general  creditors.  The  nature  of  his  title  is  sufficiently 
displayed  by  the  allegations  of  the  complaint  that  he  was  appointed  in 
supplementary  proceedings,  after  judgment  in  an  action  brought  in 
the  United  States  District  Court  for  the  Southern  District  of  New 
York.  With  judicial  knowledge  of  the  acts  of  Congress  (MilHken  v. 
Dotson,  117  App.  Div.  527,  102  N.  Y.  Supp.  564),  the  court  is  thus 
advised  that  the  plaintiff's  appointment  was  made  in  accordance  with 
the  provisions  of  the  Code  of  Civil  Procedure  of  this  state  (R.  S.  U. 
S.  §  916  [U.  S.  Comp.  St.  1913,  §  1540]),  and  his  authority  to  sue  as  a 
receiver  having  title,  in  distinction  from  a  mere  possessory  right,  is 
accordingly  apparent.  His  legal  capacity  to  sue  is  not  aflfected  by  the 
fact  that  he  was  appointed  by  the  federal  court  (Howarth  v.  Angle, 
39  App.  Div.  151,  57  N.  Y.  Supp.  187 ;  Id.,  162  N.  Y.  179,  56  N.  E.  489, 
47  L.  R.  A.  725),  and  he  may  doubtless  maintain  an  action  to  enforce 
his  claim,  but  not  in  the  present  form.  The  defect  goes  to  the  suffi- 
ciency of  the  complaint.'  National  Bank  of  Auburn  v.  Dillingham, 
147  N.  Y.  613,  42  N.  E.  338,  49  Am.  St.  Rep.  692;  Cody  t.  First 
Nat.  Bank,  63  App.  Div.  199,  71  N.  Y.  Supp.  277. 

Demurrer  upon  the  ground  that  the  plaintiff  has  not  legal  capacity 
to  sue  overruled.  Demurrer  sustained  upon  the  ground  that  the 
amended  complaint  fails  to  state  facts  sufficient  to  constitute  a  cause 
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of  action,  with  costs,  with  leave  to  plaintiff  to  amend  on  payment  of 
costs  within  20  days. 

Demurrer  sustained,  with  costs,  with  leave  to  amend  on  payment  of 
costs  within  20  days. 


WALDT  V.  GOODWIN  MFG.  CO.     (No.  6665.) 

(Supreme  Ciourt,  Appellate  Dirlslon,  First  Department    December  31,  1914.) 

Masteb  and  Sebvant  (i  21*) — Contbact  ov  Eupiotment — Bbkach — Dis- 
CEABOE — Gbounds — Question  roB  Couai. 

Where  plaintiff's  contract  of  employment  provided  that  he  might  be 
discharged  at  any  time  It  his  services  proved  unsatisfactory,  and,  having 
been  discharged,  the  court  correctly  instructed  that  defendant  had  the 
right  to  determine  whether  plaintiff's  services  were  or  were  not  satisfac- 
tory, and  that  if  defendant  was  dissatisfied,  and  because  of  such  dissatis- 
faction alone  discharged  plaintiff  in  good  faith,  it  was  the  jury's  duty  to 
find  for  defendant,  there  being  no  evidence  to  contradict  his  proof  that 
plaintiff  was  discharged  solely  because  defendant  was  dissatisfied  with 
bis  services,  a  verdict  for  plaintiff  had  no  evidence  to  support  it,  and  the 
court  should  have  determined  the  question  as  a  matter  of  law. 

[Ed.  Note. — For  other  cases,  see  Master  and  Servant,  Cent.  Dig.  §}  20, 
21;   Dec.  Dig.  $  21.*] 

Appeal  from  Trial  Term,  New  York  County. 

Action  by  Ralph  Waldt  against  the  Goodwin  Manufacturing  Com- 
pany. From  a  judgment  for  plaintiff,  and,  from  an  order  denying 
defendant's  motion  for  a  new  trial,  it  appeals.  Reversed,  and  com- 
plaint dismissed. 

See,  also,  163  App.  Div.  890,  147  N.  Y.  Supp.  1148. 

Argued  before  INGRAHAM,  P.  J.,  and  McLAUGHUN,  SCOTT, 
DOWUNG,  and  HOTCHKISS,  JJ. 

Almuth  C.  Vandiver,  of  New  York  City,  for  appellant. 

George  Edwin  Joseph,  of  New  York  City,  for  respondent. 

PER  CURIAM.  Plaintiff  was  employed  by  defendant  as  a  sales- 
man, and  brings  this  action  for  damages  for  alleged  wrongful  dis- 
charge. The  contract  of  employment  gave  defendant  the  right  to 
discharge  plaintiff  at  any  time  if  "his  services  proved  unsatisfactory." 
Defendant's  president  testified  that  plaintiff,  was  discharged  because 
defendant  was  dissatisfied  with  the  pecuniary  results  of  plaintiff's  ef- 
forts, and  also  because  the  information  he  gave  defendant  concerning 
details  of  business  with  which  he  had  to  do  was  unreliable.  Defend- 
ant moved  for  the  direction  of  a  verdict  on  the  ground  that  there 
was  no  contradiction  to  defendant's  testimony  that  plaintiff  was  dis- 
charged because  his  services  were  unsatisfactory.  Although  the  mo- 
tion well  stated  the  fact  as  to  any  contradiction  of  defendant's  testi- 
mony, it  was  denied,  and  defendant  excepted.  The  learned  court 
charged  the  jury  as  follows : 

That  the  rixht  to  determine  whether  the  plalntlfl'a  serrices  were  or  were 
not  satisfactory  rested  solely  with  the  defendant,  and  that  it  was  not  a 
qnestlon  for  either  the  court  or  jury  to  decide  whether  the  plaintiff  ought 

*Por  otber  caste  see  same  toplo  &  9  nitmbeb  in  Dec.  ft  Am.  Digs.  1907  to  date,  &  Rep'r  Indexes 
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or  ought  not  to  have  been  satlsHed.  That  "tba  B(dB  qoeetion  to  be  decided  by 
the  Jury  Is  whether  or  not  the  defendant  company  discharged  the  plalntUB 
because  It  was  actually  dissatisfied  with  the  services  of  the  plalntUf  and 
discharged  him  in  good  faith  for  that  reason.  •  •  *  If  you  find  •  •  • 
that  the  defendant  company  was  dissatisfied,  and  that  because  of  that  dis- 
satisfaction alone  It  discharged  this  plaintiff  In  good  faith,  it  is  your  duty  to 
find  a  verdict  In  favor  of  the  defendant  company.  If,  however,  yon  find  tlie 
contrary  on  this  sole  question  In  the  case,  then  the  plalntiXC  may  recover." 

At  defendant's  request,  the  court  further  charged  as  follows : 

"That,  In  view  of  the  defendant's  right  to  discharge  the  plaintiff  in  the 
exercise  of  the  defendant's  discretion,  It  is  unimportant  to  consider  the  ques- 
tion of  whether  the  defendant  was  actuated  by  some  ulterior  motive.** 

The  court  refused  at  plaintiff's  request  to  charge: 

"That,  if  the  Jury  fiud  that  the  dissatisfaction  of  bbe  def^idaiit  was  as- 
sumed and  not  real  and  made  for  the  purpose  of  reducing  expenaes  or  any 
other  cause  than  that  of  dissatisfaction,  they  may  find  for  the  plaintiff." 

Accepting  the  law  to  be  as  charged  by  tiie  court  (and  of  its  correct- 
ness there  can  be  no  doubt),  there  was  no  question  for  the  jury,  be- 
cause the  uncontradicted  evidence  showed  that  plaintiff  was  discharg- 
ed because  defendant  was  dissatisfied  with  his  services.  It  necessarily 
follows  that  the  verdict  had  no  evidence  to  support  it,  and  that  the 
complaint  should  have  been  dismissed. 

The  judgment  should  be  reversed,  and  the  complaint  dismissed, 
with  costs. 


GUARANOTT  TRUST  CO  OF  NEW  TOBK  v.  AUTOSALBS  OUM  *  CSHOCO- 

LATJB  CO.     (No.  6688.) 

(Supreme  Court,  Appellate  Division,  Vitst  Department    December  31,  1914.) 

Chattbi.   Mobtgaoes    (5   124*) — Tbust   Aobebment — Constbttction — Stocks 
Pledged — "Additional  BnASEs  op  Stock." 

A  trust  Indenture,  stipulating  that  a  corporation  does  "pledge  •  •  • 
to  said  trustee  the  •  «  •  stock  hereinbefore  described  in  the  sched- 
ule •  •  •  hereafter  annexed,  •  •  •  and  also  such  additional 
shares  of  stock  as  the  company  may  •  ♦  •  acquire,"  contemplated 
within  the  expression  "additional  shares  of  stock"  only  such  additloiial 
stiares  aa  the  corporation  might  acquire  of  the  stock  issues  enumerated  In 
the  schedule,  where  any  other  construction  would  not  be  consistent  with 
certain  other  provisions  of  the  trust  indenture,  or  with  the  circumstanoas 
tinder  which  It  was  executed. 

[Ed.  Note. — For  other  cases,  see  Chattel  Mortgages,  Cent  Dig.  SI  208, 
209;  Dec.  Dig.  J  124.»1 

Submission  of  controversy  between  the  Guaranty  Trust  Company 
of  New  York,  as  trustee,  etc,  and  the  Autosales  Gum  &  Chocolate 
Company,  on  an  agreed  statement  of  facts.    Judgment  for  defendants. 

Argued  before  IiN'GRAHAM,  P.  J.,  and  LAUGHLIN,  SCOTT, 
and  BOWLING,  JJ. 

Lansing  P.  Reed,  of  New  York  City,  for  plaintiff. 
George  F.  Hurd,  of  New  York  City,  for  defendant. 

*For  other  casfe  see  eajne  toolc  ft  S  nombgb  la  Deo.  A  Am.  Digs.  UOI  to  date,  *  RaoT  Indnae 
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SCOTT,  J.  The  defendant,  a  domestic  corporation,  haviilg  power 
under  its  charter  to  purchase,  acquire,  hold,  and  dispose  of  stock, 
bonds,  and  other  evidences  of  indebtedness  of  any  corporation,  do- 
mestic or  foreign,  and  to  issue  in  exchange  therefor  its  own  stocks, 
bonds,  and  other  obligations  in  payment  for  property  purchased  or  ac- 
quired by  it,  or  for  any  otlier  objects  in  and  about  its  business,  ac- 
quired the  business  and  assets  of  certain  corporations  theretofore 
engaged  in  the  business  of  the  manufacture  of  candy,  chewing  gum, 
and  other  similar  merchandise,  and  of  owning  and  operating  coin- 
controlled  machines  for  the  vending  of  merchandise,  and  also  the  ma- 
jority of  the  shares  of  capital  stock  of  other  corporations  engaged 
in  similar  businesses,  and  paid  for  said  assets  and  businesses  and  capi- 
tal stock  by  the  issue  and  delivery  to  the  sellers  thereof  of  stock  of 
the  defendant  to  an  aggregate  par  value  of  $600,000,  being  its  total 
authorized  capital  stock,  and  6  per  cent,  bonds  of  the  aggregate  par 
value  of  $3,600,000. 

Simultaneously  with  the  acts  above  recited  defendant  executed  and 
delivered  to  plaintiff,  as  trustee,  a  trust  indenture  dated  May  10,  1911, 
to  secure  the  issue  of  the  $3,600,000  of  bonds  issued  as  above  recited. 
By  said  trust  indenture  the  defendant  made  conveyance  or  assignment 
to  the  plaintiff,  as  trustee,  in  the  following  terms: 

"Now,  therefore,  tbls  Indentnre  wltnetaeth  that  the  said  Antosales  Oum  & 
Chocolate  Company,  in  consideration  of  the  premises  and  of  the  snm  of  one 
dollar  to  It  In  hand  paid  by  the  trustee,  the  receipt  whereof  by  the  company 
Is  hereby  acknowledged,  and  to  secare  the  payment  of  the  principal  and  In- 
terest of  said  bonds,  has  granted,  bargained,  sold,  assigned,  transferred,  and 
set  over,  and  by  these  presents  does  grant,  bargain,  sell,  assign,  transfer,  and 
set  over,  unto  the  Guaranty  Trust  Company  of  New  York,  as  trustee,  its 
successor  or  successors  and  assigns,  all  and  singular  all  the  trade-marks  and 
trade-names  now  owned  or  hereafter  acquired  by  the  company,  and  does 
hereby  pledge,  hypothecate,  and  deliver  to  said  trustee  the  shares  of  stock 
hereinafter  described  in  the  schedule,  marked  'Schedule  A,'  hereto  annexed  as 
a  part  hereof,  and  also  all  such  additional  shares  of  stock  as  the  company 
may  from  time  to  time  acquire,  together  with  all  the  right,  title,  and  Interest 
that  the  company  now  has  or  may  have  in  or  to  said  shares  of  stock,  or 
arising  therefrom  or  connected  therewith.  1\)  have  and  to  hold  the  said 
above  described  shares  of  stock,  trade-marks  and  trade-names  to  the  trus- 
tee, its  successor  or  successors,  forever,  in  trust,  nevertheless,  for  the  equal 
pro  rata  benefit,  security,  and  protection  of  the  several  persons  and  corpora- 
tions who  shall  from  time  to  time  own  the  bonds  secured  hereby,  or  any  of 
them,  and  for  the  enforcement  of  the  paymmt  thereof  and  of  the  Interest 
thereon  when  payable,  in  accordance  with  the  true  intent  and  meaning  of 
the  stipulations,  covenants,  terms,  and  conditions  of  these  presents  and  of 
said  bonds." 

It  was  provided  by  said  trust  agreement  that  so  long  as  there  should 
be  no  default  in  the  payment  of  the  principal  or  interest  of  the  bonds 
secured  thereby  all  interest,  dividends,  and  increase  to  which  the 
shares  of  stock  hereby  pledged  shall  from  time  to  time  be  entitled 
should  be  paid  over  to  defendant,  which  covenanted : 

"That  it  will  from  time  to  time  do  or  cause  to  be  done  all  such  acts,  and 
wUl  execute  or  cause  to  be  executed  all  such  Instruments  as  shall  be  neces- 
sary or  proper  to  carry  into  efTect  the  purposes  and  Intent  of  these  presents, 
and  will  make  such  further  transfers  and  assurances  to  the  trustee  as  may 
from  tljoe  to  time  be  necessary  and  proper  to  vest  in  the  trustee  aU  of  the 
150  N.Y.S.— 53 
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shares  of  stock,  trade-marks,  and  trade-names  granted,  assigned,  pledged, 
and  mortgaged  hereby  or  hereunder." 

Attached  to  the  trust  indenture  was  the  Schedule  A  referred  to 
therein,  which  contained  a  list  of  11  issues  of  stock  of  various  cor- 
porations, and  the  number  of  shares  of  each  of  said  issues  assigned  to 
plaintiff.  Of  some  of  these  issues  it  is  recited  that  the  shares  assigned 
constitute  the  entire  issue  and  outstanding  stock  of  the  company. is- 
suing it.  As  to  the  majority  of  issues  enumerated  there  is  no  such 
statement,  and  it  is  evident  that  less  than  the  entire  issue  was  assigned 
and  transferred,  and  it  is  stated  as  an  agreed  fact  that  at  the  time  of 
the  execution  and  delivery  of  the  trust  indenture  negotiations  were  in 
progress  between  the  defendant  and  other  holders  of  stock  of  the 
companies  mentioned  and  set  forth  in  said  schedule  A,  looking  to  the 
acquisition  by  defendant  of  said  shares  of  stock  or  a  part  thereof. 

The  present  controversy  arises  over  750  shares  of  the  preferred 
stock  of  the  Tenney  Candy  Corporation  acquired  by  defendant  on  or 
about  February  1,  1914,  in  consideration  of  the  assignment  and  trans- 
fer by  defendant  to  said  Tenney  Candy  Company  of  certain  raw  ma- 
terial, finished  stock,  tools,  machinery,  and  other  personal  property, 
no  part  of  which  had  been  assigned  to  or  was  held  by  plaintiff  under 
the  aforesaid  trust  indenture.  The  plaintiff  demands  judgment  that 
defendant  be  required  to  indorse  and  deliver  to  it,  as  trustee  under  the 
aforesaid  trust  indenture,  the  said  750  shares  of  the  preferred  stock 
of  the  Tenney  Candy  Corporation.  The  defendant  resists  this  demand 
and  asks  for  judgment  denying  plaintiff's  claim. 

The  question  turns  upon  the  meaning  of  the  provision  in  the  trust 
indenture  that  the  defendant  does  thereby — 

"pledge,  hypothecate,  and  deliver  to  said  trustee  the  shares  of  stock  here- 
inafter described  in  the  schedule,  marked  'Schedule  A,'  hereto  annexed  as  a 
part  thereof,  and  also  such  addilional  shares  of  stock  a»  the  company  may 
from  time  to  time  acquire,"  etc. 

The  plaintiff's  contention  is  that  under  this  provision  it  is  the  duty 
of  defendant  to  assign  and  transfer  to  said  plaintiff,  as  trustee,  all 
shares  of  stock  of  every  description  which  it,  the  said  defendant,  may 
at  any  time  acquire  during  the  lifetime  of  the  trust  indenture.  The 
defendant,  on  the  other  hand,  contends  that  the  true  meaning  of  the 
phrase  referred  to  is  that  it  will  assign  and  transfer  to  plaintiff,  as 
trustee,  such  additional  shares  as  it  may  acquire  of  the  stock  issues 
enumerated  in  the  schedule  annexed  to  the  indenture,  which  would 
not  include  the  stock  of  the  Tenney  Candy  Company. 

While  the  language  of  the  trust  indenture  which  has  given  rise  to 
this  controversy  is  not  so  clear  and  precise  as  it  might  easily  have 
been  made,  we  are  disposed  to  agree  with  the  construction  thereof 
contended  for  by  the  defendant.  What  was  primarily  assigned  was 
the  stock  specified  in  the  schedule,  but  it  is  agreed  that  at  the  time 
this  schedule  was  prepared  defendant  was  negotiating  for  more  or 
"additional"  shares  of  the  several  issues  therein  specified.  If  it  was 
these  shares  which  were  to  be  brought  tmder  the  operation  of  the  trust 
indenture,  there  was  a  certain  appositeness  in  the  use  of  the  word 
"additional,"  while  if  it  was  intended  that  any  stock  of  any  corpora- 


Digitized  by 


Google 


Sup.  Ct)  IN  BE  SOLOMON  835 

tion,  not  named  in  the  schedule,  should  be  plet^d  under  the  trust 
indenture  other  forms  of  expression,  far  more  appropriate,  might  well 
have  been  used. 

This  construction  gains  some  support  from  a  provision  contained 
in  the  third  paragraph  of  the  trust  indenture  to  the  following  effect : 

"All  stock  dlvidenda,  If  any  t)iere  be  payable  upon  said  shares,  shall  be 
transferred  and  delivered  to  tiie  tnislec,  and  be  by  it  held  for  the  benefit  of 
the  bonds  secured  hereby,  with  the  same  effect  and  subject  to  all  the  condi- 
tions and  provisions  thereof,  as  if  originally  pledged  hereunder,  so  that  during 
the  entire  period  of  this  trust  the  trustee  shall  bold,  as  provided  in  this 
indenture,  the  entire  amount  of  the  capital  stock  of  said  companies  owned 
by  the  company,  whether  the  same  be  increased  or  not" 

If  the  plaintiffs  construction  were  to  be  adopted,  the  clause  last 
quoted  would  be  evident  surplusage.  The  same  remark  applies  to 
the  following  provisions  as  to  the  disposition  of  the  proceeds  of  any 
part  of  the  pledged  stock  which  may  be  sold  as  authorized  by  the 
terms  of  the  trust  indenture : 

"All  proceeds  of  the  sale  or  disposition  of  the  shares  of  stock,  trade-marks, 
or  trade-names,  sold  <a  disposed  of,  pu^uant  to  this  article,  shall  be  applied 
by  the  company  to  the  purchase  of  the  entire  capital  stock  of  any  other 
corporation  engaged  in  a  business  slnillar  to  that  of  the  company,  or-  of  a 
majority  of  such  stock,  provided  the  shares  of  stock  so  purchased  shall  be 
pledged  or  hypothecated  hereunder." 

Upon  a  consideration  of  the  indenture  itself,  as  well  as  of  the  sur- 
rounding circumstances  as  set  forth  in  the  agreed  statement  of  facts, 
we  are  of  opinion  that  the  claim  of  the  defendants  is  the  better  found- 
ed, and  judgment  is  ordered  accordingly,  without  costs.    All  concur. 


In  re  SOLOMON. 

In  re  SIMON'S  WILL. 

(No.  6605.) 

(Supreme  Court,  Appellate  Division,  First  Department    December  31,  1914.) 

1.  Wills  (J  754*) — Intbbiest  Dkvisbd^Speoikc  Lbqacebs. 

In  case  of  a  specific  legacy  of  a  mortgage,  the  legatee  cannot  require 
payment  of  the  amount  thereof  out  of  the  general  estate,  where  the  tes- 
tatrix did  not  own  the  mortgage  at  her  death  or  at  the  time  of  the  execu- 
tion of  the  will. 

[Ed.  Note.— For  other  cases,  see  Wills,  Cent  Dig.  {{  1946,  1946;  Dec. 
Dig.  i  754.*] 

2.  Wills  (g  754*)— Oonstbuotiok — Spkcifio  Lboact. 

Where  by  the  first  clause  of  her  will  the  testatrix  bequeathed  to  appel- 
lant a  bond  and  mortgage  for  $10,000  on  specified  property,  and  subse- 
quent clauses  contained  bequests  of  sums  of  money  and  of  the  residue, 
the  bequest  of  the  mortgage  was  a  specific  legacy,  particularly  as  the  will 
in  question  revoked  an  earlier  one  by  which  the  testatrix  had  bequeathed 
appellant  the  sum  of  $10,000  as  a  general  legacy. 

[Ed.  Note.— For  other  cases,  see  Wills,  Cent  Dig.  H  1945,  1946;  Dec. 
Dig.  i  764.*] 

•For  otber  case*  see  aame  topic  A  |  nombbb  in  Dec.  A  Am.  Dig*.  1907  to  data,  A  Rep'r  Indaxw 
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3.  Wnxs  (§  754*) — CoNSTEucTioN — ^Intebpektatiow. 

That  testator  never  owued  the  bond  and  mortgage  gpedflcally  devlaed 
does  not  show  an  intent  of  testator  that  the  amount  of  sncb  mortgage 
should  be  paid  out  of  the  general  estate. 

[Ed.  Note.— For  other  cases,  see  WUls,  Cent  Dig.  {{  1915,  1916;  Dea 
Dig.  i  754.*] 

Appeal  from  Surrogate's  Court,  New  York  County. 

In  the  matter  of  the  judicial  settlement  of  the  account  of  Caroline 
Solomon,  as  administratrix  with  the  will  annexed  of  Klara  Simon,  de- 
ceased, to  which  the  Congregation  Talmud  Thora  Beth  Avrohom  ob- 
jected. From  a  decree  overruling  objections  to  the  account,  the  ob- 
jector appeals.    Affirmed. 

Argued  before  INGRAHAM,  P.  J.,  and  McLAUGHLIN,  LAUGH- 
LIN,  EMDWLING,  and  HOTCHKISS,  JJ. 

Louis  Susman,  of  New  York  City,  for  appellant. 
Frank  H.  Gerrodctte,  of  Brooklyn,  for  respondent 

McLAUGHLIN,  J.  In  January,  1909,  Klara  Simon  died,  leaving  a 
last  will  and  testament,  which  bore  date  January  3d  of  the  same  year. 
So  much  of  the  will  which  bears  upon  the  question  to  be  considered  is 
as  follows : 

"First— After  my  lawful  debts  arc  paid,  I  give  and  bequeath  to  the  Talmud 
Thora,  of  the  Bronx,  on  146th  street,  in  the  borough  of  the  Bronx,  city  of 
New  York,  the  mortgage  and  bond  for  $10,000  now  held  by  me  against  prem- 
ises on  176th  street  upon  condition  that  the  prayers  for  the  dead  be  recited 
therein  on  all  Jewish  holidays,  and  that  the  said  synagogue  maintain  the 
perpetual  light  customary  therein. 

"Second. — I  give  and  bequeath  to  Mr.  Ike  *  *  •  the  sum  of  ten  thou- 
sand ($10,000)  dollars. 

"Third. — I  give  and  bequeath  to  Mrs.  Epstein  *  *  *  the  sum  of  five 
thousand  ($5,000)  dollars. 

"Fourth. — AH  the  rest,  residue  and  remainder  of  my  estate^  both  real  and 
personal,  and  wheresoever  situate,.  I  give,  devise  and  bequeath  to  my  sister, 
Caroline  Solomon,  including  certain  bonds  and  mortgages  aggregating  sixty 
thousand  five  hundred  ($60,500)  dollars.    •    •    •  •• 

The  will  was  probated,  and,  as  no  provision  was  made  in  it  for  an 
executor,  Caroline  Solomon,  the  residuary  legatee,  was  appointed  ad- 
ministratrix with  the  will  annexed.  She  administered  the  estate  and 
filed  her  accounts  for  judicial  settlement.  Objections  were  made  thereto 
by  the  appellant — it  being  clearly  identified  as  the  legatee  mentioned  in 
the  first  clause  of  the  will.  One  of  the  objections  was  that  the  appel- 
lant was  entitled  to  $10,000,  payable  out  of  the  estate  of  the  testatrix. 
The  objection  was  referred  to  a  referee,  who  made  a  report  overruling 
it  He  also  made  certain  other  rulings  as  to  a  jury  trial,  which  are  un- 
necessary here  to  consider.  An  order  was  subsequently  made  in  the 
Surrogate's  Court,  which  modified  the  report  as  to  a  jury  trial  and  con- 
firmed the  balance  of  it,  and  a  decree  was  entered  accordingly.  The 
appeal  from  the  decree  brings  up  for  consideration  so  much  of  it  as 
holds,  in  effect,  that  nothing  passed  to  the  appellant  under  the  testa- 
trix's will. 

*For  other  cases  see  same  topic  A  i  numbeb  in  Dec.  &  Am.  Digs.  1907  to  date,  ft  Rep'r  Indexes 
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[1-,  2]  I  am  of  the  opinion  the  decree  should  be  affirmed.  The  be- 
quest to  the  appellant  was  not  money  or  the  proceeds  of  property,  but  a 
certain,  definite,  specified  thing,  viz.,  "tint  laactgang^  and  bond  for  $10,i 
000  now  held  by  me  against  premises  on  176th  street."  It  was  a  specific 
legacy.  Crawford  v.  McCarthy,  159  N.  Y.  514,  54  N.  E.  277;  Matter 
of  Hendrickson,  140  App.  Div.  388,  125  N.  Y.  Supp.  309;  Matter  of 
King,  122  App.  Div.  354,  106  N.  Y.  Supp.  1073.  The  thing  given 
could  be  distinguished  from  all  other  property  belonging  to  the  testatrix 
at  the  time  of  her  death — could  be  readily  identified  if  it  existed,  and 
delivered  to  the  legatee  as  the  particular  thing  given.  This  made  it, 
within  all  the  authorities  to  which  my  attention  has  been  called,  a  spe- 
cific legacy. 

It  is  conceded  by  the  appellant — at  least  it  does. not  dispute  the  fact 
— that  the  testatrix  did  not  own,  at  the  time  the  will  was  executed  or  at 
any  other  time,  the  bond  and  mortgage  specified  in  the  first  clause  of 
the  will.  Nor  did  she  own  a  $10,000  mortgage  upon.any  other  property. 
The  subject  of  the  bequest  never  having  been  in  existence,  so  far  as 
appears,  there  was  a  complete  failure  of  the  legacy.  Beck  v.  McGillis, 
9  Barb.  35 ;  McNaughton  v.  McNaughton,  34  N.  Y.  201 ;  Burnham 
V.  Comfort,  37  Hun,  216;  Tomlinson  v.  Bury,  145  Mass.  346,  14  N.  E. 
137,  1  Am.  St.  Rep.  464,  Such  a  legacy  could  only  be  satisfied  by  de- 
livering to  the  legatee  the  identical  thing  given.  Beck  v.  McGillis,  su- 
pra ;  Matter  of  Matthews,  122  App.  Div.  605,  107  N.  Y.  Supp.  301 ; 
Humphrey  v.  Robinson,  52  Hun,  200, 5  N.  Y.  Supp.  164. 

That  the  testatrix  intended  it  as  a  specific  legacy  is  apparent,  not 
only  from  the  language  used  in  the  first  clause  of  tiie  will,  but  also 
when  such  clause  is  read  in  connection  with  the  second,  third,  and 
fourth  clauses,  which  are  general  legacies,  payable  out  of  thfe  estate. 
That  she  intended  to  limit  the  gift  to  the  appellant  to  the  bond  and  mort- 
gage mentioned  is,  I  think,  also  evidenced  by  the  fact  that  in  a  will 
made  by  her  on  the  3d  of  November  preceding,  which  was  revoked  by 
the  one  here  under  consideration,  she  gave  to  the  appellant  the  sum  of 
$10,000,  a  general  legacy. 

[3]  It  is  undoubtedly  true,  as  contended  by  the  appellant,  that  in  the 
interpretation  of  wills  the  intention  of  a  testator  is  to  govern,  and 
where  that  can  be  ascertained  from  the  will  then  the  court  can  subordi- 
nate the  language  used  to  the  intention,  and  in  such  case  may  reject 
words  and  limitations,  and  supply  or  transpose  them,  to  get  at  the 
meaning.  Starr  v.  Starr,  132  N.  Y.  154,  30  N.  E.  384;  Williams  v. 
Petit,  138  App.  Div.  394,  122  N.  Y.  Supp.  746;  Holt  v.  Jex,  48  Hun, 
528, 1  N.  Y.  Supp.  195.  But  that  rule  has  no  application  here,  because, 
as  already  indicated,  what  the  testatrix  intended  to  do  was  to  give,  not 
$10,000  to  the  appellant,  but  the  bond  and  mortgage  specified.  To  hold, 
because  the  testatrix  never  owned  such  bond  and  mortgage,  that  the 
bequest  is  therefore  payable  out  of  her  estate,  would  not  only  be  doing 
violence  to  her  intention,  but  making  a  new  will  for  her. 

I  am  of  the  opinion  the  decree  is  right,  and  should  be  affirmed,  with 
costs.    All  concur. 
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WILLIAMS  et  al.  t.  NKW  YORE  HERALD  CO.    (No.  6564.) 
(Supreme  Court,  Appellate  Division,  First  Department    December  31,  1914.) 

1.  Libel  and   Slander   (§  38*)  —  Privilkokd   CoMinTNiOATion  —  "JtroioiAi 

PBOCEEDINO" PLEADINOa. 

Under  Code  Civ.  Proc.  S  1007,  providing  that  a  civil  action  will  not  He 
for  the  publication  of  a  fair  and  tme  report  of  any  judicial  proceeding 
in  the  absence  of  actual  malice,  a  complaint  accusing  plaintiff  of  selling 
adulterated  milk,  but  whlcli  had  not  been  presented  to  any  court  or  mag- 
istrate or  made  the  basis  of  any  application  for  any  order  or  process,  was 
not  a  "Judicial  proceeding,"  so  as  to  give  a  qnallfled  privilege  to  a  news- 
paper to  publish  its  contents,  though  the  publication  of  proceedings  had 
ex  parte  is  within  the  privilege. 

[Ed.  Note.— For  other  cases,  see  Libel  and  Slander,  Cent  Dig.  {J  117- 
123 ;   Dec.  Dig.  §  38.* 

For  other  definitions,  see  Words  and  Phrases,  First  and  Second  Series, 
Judicial  Proceeding.] 

2.  Names  (§  10*) — ^Assumed  Naiob— Right  to  Sub— Plaintiff's  Violation  or 

Law. 

Plaintiffs,  who,  as  Individuals,  carried  on  the  business  of  selling  milk 
to  customers  under  the  name  of  "The  Lambert  Dairy  Company,"  without 
filing  the  certificate  required  by  Penal  Law  (Consol.  Laws,  c  40)  §  440, 
making  the  carrying  on  of  a  business  under  an  assumed  name  without 
filing  a  certificate  as  to  the  conduct  of  business  thereunder  a  misde* 
meanor,  and  in  violation  of  section  924,  making  the  transaction  of  busi- 
ness under  a  fictitious  copartnership  name  a  misdemeanor,  and  of  Part- 
nership Law  (Consol.  Laws,  c.  39)  |  22,  prohibiting  the  transaction  of 
business  where  the  designation  "&  Co."  does  not  represent  an  actual  part- 
ner, could  not  recover.  In  an  action  of  libel  for  damages  to  such  business. 

[Ed.  Note. — For  other  cases,  see  Names,  Cent  Dig.  |  7;  Dec  Dig.  {  10.*] 

Appeal  from  Trial  Term,  New  York  County. 

Action  by  Charles  S.  Williams  and  another  a^^ainst  the  New  Yoric 
Herald  Company.  From  a  judgment  for  plaintiffs,  and  from  an  order 
denying  a  new  trial,  defendant  appeals.    Judgment  and  order  reversed. 

Argued  before  CLARKE,  McLAUGHLIN,  LAUGHLIN.  SCOTT, 
and  HOTCHKISS,  JJ. 

Jay  &  Chandler,  of  New  York  City  (Robert  W,  Candler,  of  New  York 
City,  of  counsel),  for  appellant. 
Frank  M.  Fraiiklin,  of  New  York  City,  for  respondents. 

SCOTT,  J.  The  action  is  for  libel.  The  defendant  is  the  publisher 
of  a  newspaper.  The  plaintiffs,  under  the  name  of  the  Lambert  Dairy 
Company,  carry  on  the  business  of  selling  and  supplying  milk  and  cream 
to  their  customers  in  the  city  of  New  York.  The  libel  complained  of 
consists  of  an  article  accusing  the  Lambert  Dairy  Company  of  selling 
watered  and  adulterated  milk.  This  article  was  a  fairly  accurate  sum- 
mary of  the  allegations  contained  in  a  complaint  in  an  action  by  the 
French-American  Stores  Company  against  the  plaintiffs  and  others. 
This  complaint  was  filed  in  the  office  of  the  county  clerk,  but  up  to  the 
time  of  the  publishing  of  the  libel  it  had  never  been  presented  to  the 
court,  nor  had  any  application,  based  upon  it,  been  made  to  the  court  for 
any  preliminary  or  provisional  order  or  process.    It  developed  upon  the 

•For  othsr  cases  s«e  same  topic  &  i  ndmbsb  in  Dec.  A  Am.  Digs.  1907  to  date,  A  Rep'r  Indexes 
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trial  that  plaintiffs  had  never  filed  the  certificate  required  by  law  to  en- 
able them  to  carry  on  business  under  the  name  I<ambert  Dairy  Company, 
which  they  had  adopted  and  used.  Hence,  while  the  business  they  were 
conducting  was  a  perfectly  lawful  and  legitimate  one,  the  manner  of 
conducting  it  was  unlawful  and  constituted,  a  misdemeanor.  Penal 
Law,  §§  440,  924;  Partnership  Law,  §  22.  The  damages  claimed  in 
the  complaint  were  those  claimed  to  have  been  suffered  by  plaintiffs 
in  their  business.  The  amount  recovered  was  not  excessive,  if  they 
are  entitled,  as  a  matter  of  law,  to  recover  at  all. 

The  appellant  urges  two  reasons  why,  as  it  is  claimed,  the  judgment 
should  not  stand :  First.  It  claims  a  qualified  privilege  in  that  the  ar- 
ticle complained  of  was  a  fair  and  true  report  of  a  judicial  proceeding 
or  of  a  paper  duly  filed  in  the  course  of  such  a  proceeding.  Second. 
Because  the  plaintiffs  were  engaged  in  a  criminal  undertaking  in  car- 
rying on  their  business  as  they  did,  and  consequently  cannot  claim  dam- 
ages in  respect  thereto. 

[  1  ]  The  defense  founded  upon  the  plea  of  privilege  raises  an  inter- 
esting question  which  has  been  much  discussed.  It  was  considered  by 
this  court  in  Stuart  v.  Press  Publishing  Co.,  83  App.  Div.  467,  82  N. 
Y.  Supp.  401,  wherein  many  cases  upon  the  point  were  collated  and 
commented  upon,  although  the  precise  question  involved  in  the  pres- 
ent case  was  not  involved  and  was  expressly  left  imdetermined ;  the 
court  sa3ring: 

"Whether  the  privilege  extends  to  the  publication  of  pleadings  merely  filed 
or  served  In  this  state,  where  no  action  can  be  taken  thereon  by  the  court 
without  an  apjillcatlon  by  one  or  both  of  the  parties,  may  not  be  free  from 
doubt  and  need  not  be  decided.  Truth  is  always  a  complete  defense,  and 
statements  which  .are  true  may  be  freely  published.  But  the  privilege  which 
affords  immunity  against  falsity  of  the  matter  published  being  limited  to 
repoTtB  of  Judicial  proceedings,  has  a  newspaper  a  license  to  publish  the 
contents  of  a  complaint  or  answer  prepared,  served,  or  £led  before  judicial 
action  has  been  In  any  manner  invoked,  when  the  parties,  or  their  attorneys, 
or  any  individual  would  not  have  such  right?" 

Section  1907  of  the  Code  of  Civil  Procedure  provides  that: 

"An  action,  civil  or  criminal,  cannot  be  maintained  against  a  reporter, 
editor,  publisher,  or  proprietor  of  a  newspaper,  for  the  publication  therein  of 
a  fair  and  true  report  of  any  Judicial,  legislative,  or  other  public  or  otfidal 
proceedings,  without  proving  actual  malice  in  making  the  rei)ort." 

That  one  purpose  of  this  statute  was  to  permit  the  publication  of 
proceedings  had  ex  parte  before  the  court  as  well  as  those  contested  is 
settled.  Sanf  ord  v.  Bennett,  24  N.  Y.  20.  As  to  the  publication  of  pa- 
pers merely  filed  and  not  presented  to  any  court  or  magistrate,  which 
is  the  question  now  before  us,  the  rule  has  not  heretofore  been  de- 
clared in  this  state  by  any  controlling  authority.  It  has  arisen,  how- 
ever, in  many  other  jurisdictions,  and  the  concensus  of  authority  is  that 
the  qualified  privilege  of  publication  does  not  extend  to  such  a  case. 
Cowley  V.  Pulsifer,  137  Mass.  392,  50  Am.  Rep.  318,  where  tiie  ques- 
tion is  discussed  with  much  care  and  learning ;  Kimball  v.  Post  Pub- 
lishing Co.,  199  Mass.  248,  85  N.  E.  103,  19  L.  R.  A.  (N.  S.)  862,  127 
Am.  St.  Rep.  492;  Lundin  v.  Post  Publishing  Co.,  217  Mass.  213,  104 
N.  E.  480;  Park  v.  Detroit  Free  Press,  72  Mich.  560,  40  N.  W.  731, 1 
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L.  R.  A.  599,  16  Am.  St.  Rep.  544;  American  Publishing  Co.  v.  Gam- 
ble, 115  Tenn.  663,  90  S.  W.  1005;  Metcalf  v.  Times  Publishing  Co., 
20  R.  I.  674, 40  Atl.  864,  78  Am.  St.  Rep.  900;  Ilsley  v.  Sentinel  Co., 
133  Wis.  20,  113  N.  W.  425,  126  Am.  St.  Rep.  928;  Todd  v.  Every 
Evening  Printing  Co.,  6  Pennewill  (Del.)  233,  66  Atl.  97;  Barber  v. 
St.  Louis  Dispatch  Co.,  3  Mo.  App.  377 ;  Meeker  v.  Post  Printing  & 
Publishing  Co.,  55  Colo.  355,  135  Pac.  457;  Parsons  v.  Age-Herald 
Publishing  Co.,  181  Ala.  439,  61  South.  345.  The  opinion  thus  gen- 
erally held  by  the  courts  of  this  country  commends  itself  to  our  judg- 
ment as  establishing  a  safe  and  sound  rule  within  the  terms  of  our 
statute.    As  was  said  in  Metcalf  v.  Times  Publishing  Co.,  supra : 

"It  Is  necessary  to  tbe  ends  of  justice  that  a  party  i&ould  be  allowed  to 
make  his  charges  against  another,  for  adjudication,  even  though  they  may 
be  of  a  libelous  character,  and  as  such  they  are  privileged ;  the  Injured 
party  having  a  remedy  for  malidous  prosecution  when  they  are  made  mali- 
ciously or  without  probable  cause.  But  the  right  of  a  party  to  make  charges 
gives  no  right  to  others  to  spread  them." 

Our  conclusion  upon  this  branch  of  the  case,  therefore,  is  that  the 
mere  filing  of  a  pleading,  without  any  submission  to  the  court  or  ju- 
dicial action  taken  thereon,  does  not  constitute  such  a  judicial  pro- 
ceeding as  will  give  rise  to  a  qualified  privilege  to  a  newspaper  to  pub- 
lish its  contents. 

[2]  The  defendant's  second  objection  to  the  judgment  rests,  in  our 
opinion,  on  a  sounder  foundation.  The  damages  claimed  are  for  inju- 
ry to  the  business  in  which  the  plaintiffs  are  engaged,  and  it  certainly 
seems  anomalous  that  one  may  recover  for  injury  to  a  business,  the 
carrying  on  of  which  is  unlawful  and  criminal.  Plaintiff's  claim  is  that 
the  libel  injured  the  fair  fame  and  reputation,  and  consequently  the 
business  value  of  the  Lambert  Dairy  Company,  a  name  whicli  they 
had  unlawfully  appropriated  and  used.  In  principle  the  case  is  not 
unlike  Marsh  v.  Davison,  9  Paige,  580,  wherein  the  slander  sued  for 
was  that  the  plaintiff  had  killed  a  woman  by  the  use  of  misapplied  rem- 
edies. It  was  pleaded  in  defense  that  the  plaintiff  had  not  festered 
as  a  medical  practitioner.    The  court  said: 

"It  Is  doubtful  whether  the  words  charged  to  have  been  spoken  by  him 
are  actionable.  For  it  appears  by  the  bill  itself  that  Davison  was  not  a 
regular  physician  or  surgeon ;  nor  was  he  licensed  to  practice  as  such  accord- 
ing to  the  laws  of  this  state.  And  as  he  cannot,  therefore,  recover  any  com- 
pensation for  his  services  under  the  provision  of  the  Revised  Statutes  (1  R.  S. 
[2d  Ed.]  451,  i  24),  he  cannot  maintain  an  action  of  slander  for  charging  him 
with  malpractice  in  a  profession  which  he  cannot  legally  exercise." 

So  in  the  present  case  it  must,  we  think,  be  said  that  plaintiffs  cannot 
recover  for  damages  to  a  business  which  they  could  not  lawfully  carry 
on  in  the  manner  in  which  they  did  carry  it  on.  When  this  case  was 
before  us  on  demurrer,  the  present  question  was  not  presented,  for  it 
did  not  appear  that  plaintiff's  use  of  this  fictitious  name  was  unlawful. 
For  aught  that  appeared,  they  might  have  taken  the  necessary  steps  to 
render  the  use  of  the  name  lawful.  Fry  v.  Bennett,  28  N.  Y.  324; 
Trimmer  v.  Hiscock,  27  Hun,  364.  If  plaintiffs  were  suing  for  dam- 
ages to  themselves  as  individuals,  a  different  question  would  be  pre- 
sented, with  which  we  are  not  now  called  upon  to  deal. 
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Our  conclusion  is  that,  for  the  reason  above  assigned,  the  defendant' 
was  entitled  to  a  dismissal  of  the  complaint  at  tlie  trial. 

It  follows  that  the  judgment  and  order  appealed  from  must  be  re- 
versed, and  the  complaint  dismissed,  with  costs  to  the  appellant  in  all 
courts.    All  concur. 


(S7  Misc.  Bep.  4BS) 

DI  MOMBBEOBLLI  T.  VAN  lUPBB. 
(Supreme  Court,  Special  Term,  New  York  County.    November,  1914.) 

1.  Ihbubarcs  (§  589*) — Gonsibuctiok  of  Pouct— P&bsons  Ekthxeo  to  Pbo- 

CEEDS. 

An  insurance  policy  was  payable  to  Insured's  first  wife,  and.  In  the 
event  of  tier  death  before  Mm,  was  payable  to  tbelr  children,  two  of 
whom  predeceased  her,  Intestate  and  without  Issue.  The  wife  divorced 
her  husband  and  died,  leaving  plaintiff  their  sole  surviving  child  and  her 
sole  next  of  kin.  The  Insured  remarried,  and  on  his  death  his  second 
wife  became  his  executrix  and  sole  legatee.  Held  that,  under  the  com- 
mon law  of  New  York,  there  being  no  proof  that  the  common  law  ot  the 
state  where  the  policy  was  issued  was  different,  the  Interest  of  the  two 
deceased  chUdren  of  the  first  wife  passed  to  plaintiff  as  the  survivor  of 
the  class,  and  not  to  the  second  wife  as  legatee  of  the  insured. 

[Ed.  Note. — For  other  cases,  see  Insurance,  Cent  Dig.  S|  1472-1474; 
Dec.  Dig.  !  589.*] 

2.  BvioENCE  (f  80*) — Pbesumption — ComioN  Law  of  Otheh  State. 

The  common  law  of  a  sister  state,  In  the  absence  of  proof,  is  presuma- 
bly the  siame  as  that  of  the  state  of  the  fomm. 

[Ed.  Note.— S\>r  other  cases,  see  Bvidence,  Cent  Dig.  |  101;  Dec.  Dig. 
I  80.*] 

Action  by  Alice  C.  Van  Riper  Di  Mombercelli  against  Marie  Van 
Riper,  individually  and  as  executrix  of  the  will  of  Eccles  G.  Van  Riper, 
deceased.  On  motion  for  judgment  on  the  pleadings.  Judgment  for 
plaintiff. 

Cornell,  Lockwood  &  Jeffery,  of  New  York  City,  for  plaintiff. 
Carrington  &  Pierce,  of  New  York  City,  for  defendant. 

GUY,  J.  [1, 2]  Motion  by  plaintiff  for  judgment  on  the  pleadings. 
Under  the  amended  pleadings  the  action  was  by  interpleader  between 
the  plaintiff  as  the  only  surviving  child  of  decedent  and  decedent's  first 
wife,  and  the  defendant,  decedent's  second  wife,  as  executrix  and  sole 
legatee  of  said  decedent,  to  determine  the  title  to  one-half  the  proceeds 
of  a  life  insurance  policy  upon  decedent's  life.  On  August  6,  1866,  the 
Mutual  Benefit  Life  Insurance  Company  insured  the  life  of  the  decedent 
for  $10,000,  payable  to  his  first  wife  (plaintiff's  mother)  by  name ;  the 
policy  further  providing  that  "in  case  the  said  assured  (the  first  wife) 
should  die  before  the  decease  of"  her  husband  "then  the  amount  of  this 
insurance  shall  be  payable  to  their  children,  or  to  their  guardian,  if  un- 
der age,  within  ninety  days  after  due  notice  and  proof  of  interest  and  of 
the  death  of  the  said  decedent,  Eccles  G.  Van  Riper."  The  policy  by 
its  terms  was  between  the  wife,  plaintiff's  mother,  and  the  insurance 
company ;  but  the  answer  allies  that  the  premiums  were  in  fact  paid  by 
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the  husband.  Decedent  and  his  first  wife  had  two  .children,  who  prede- 
ceased his  first  wife,  intestate  and  without  issue.  Decedent  and  his 
first  wife  were  divorced  in  Indiana  in  1882,  in  a  suit  brought  by  the  first 
wife.  Decedent's  first  wife  died  on  September  23,  1906,  leaving  plain- 
tiff their  sole  surviving  child  and  her  sole  next  of  kin.  Decedent  died 
on  January  26,  1914. 

The  policy  of  insurance  was  either  a  New  Jersey  or  an  Indiana 
contract;  the  conflicting  allegations  of  the  pleadings  making  it  un- 
certain which  for  the  purposes  of  this  motion.  Assuming  defendant, 
claiming  as  the  privy  of  a  party  to  an  insurance  policy  against  plain- 
tiff as  beneficiary  thereunder,  may  disregard  the  provision  of  the  policy 
which  specifies  uie  first  wife  as  the  assured  and  acknowledges  the  pre- 
miums as  paid  by  her  alone  (contrary  to  Pool  v.  New  England  Mutual 
Life  Ins.  Co.,  123  App.  Div.  885-887,  108  N.  Y.  Supp.  431),  the  ques- 
tion remains:  What  are  their  common-law  rights  under  such  a  policy? 
The  comraon-law  meaning  of  the  words  in  a  life  insurance  policy,  in  the 
absence  of  proof  that  the  common  law  of  New  Jersey  or  Indiana  is 
different  from  that  of  New  York,  must  be  assumed  to  be  the  same  as 
ours.  Under  the  common  law  a  policy  upon  the  husband's  life,  pay- 
able first  to  the  widow,  and  second  to  their  children,  if  the  husband 
survived  the  widow,  vests  after  the  death  of  the  widow  in  her  then  liv- 
ing children  at  the  time  when  the  policy  became  payable  as  survivors 
of  the  class.  Consequently  the  interests  of  the  two  deceased  children 
of  the  first  wife  passed  to  the  plaintiff  as  the  survivor  of  the  class,  and 
not  to  the  second  wife  as  the  legatee  of  the  decedent,  their  father. 
United  States  Trust  Co.  v.  Mutual  Benefit  Life  Ins.  Co.,  115  N.  Y.  152, 
157, 158, 21  N.  E.  1025 ;  Walsh  v.  Mutual  Life  Ins.  Co.,  133  N.  Y.  408, 
413-419,  31  N.  E.  228,  28  Am,  St.  Rep.  651 ;  Fidelity  Trust  Co.  v. 
Marshall,  l78  N.  Y.  468,  472-474,  71  N.  E.  8;  Bradshaw  v.  Mutual 
Life  Ins.  Co.,  187  N.  Y.  347,  355, 80  N.  E.  203,  10  Ann.  Cas.  266 ;  Da- 
vis V.  New  York  Life  Ins.  Co.,  212  Mass.  310,  314,  98  N.  E.  1043,  41 
L.  R.  A.  (N.  S.)  250;  Winsor  v.  Odd  Fellows  Ass'n,  13  R.  I.  149-151; 
Ryan  v.  Rothweiler,  50  Ohio  St.  595,  600-602, 35  N.  E.  679.  In  Con- 
necticut, Iowa,  Kentucky,  Michigan,  and  Tennessee  a  different  rule 
prevails  (see  cases  cited  in  Davis  v.  New  York  Life  Ins.  Co.,  212  Mass. 
314,  98  N.  E.  1043,  41  L.  R.  A.  [N.  S.]  250)  on  the  theory  that  the 
policy  is  there  regarded  as  a  testamentary  disposition  in  favor  of  dece- 
dent's wife,  children  and  their  next  of  kin,  rather  than  as  a  contract. 
I  think,  both  on  reasons  of  authority  and  on  the  natural  meaning  of  the 
words  used,  the  New  York,  Massachusetts,  and  Ohio  rule  of  construc- 
tion of  life  policies  is  sound,  as  applicable  to  the  common  law  of  In- 
diana or  New  Jersey,  in  neither  of  which  has  the  question  been  decided 
by  the  court  of  last  resort 

Judgment  for  plaintiff. 
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K.  &  li.  CO.  V.  METZ.     (Na  6604.) 
(Supreme  Court,  Appellate  Division,  First  Department    December  31,  1914.) 

1.  FSACDB,  SXATUTB  OV  {%  S3*)— AOBSEMKNT  TO  PaT  FOB  DXBT  Or  ANOTHEM. 

An  oral  agreement  of  tbe  indemnitor  of  a  surety  of  a  contractor  to 
carry  mall  to  pay  for  materials  to  be  delivered  and  repairs  to  be  made 
on  vehicles  used  by  the  contractor  In  the  performance  of  hla  contract  Is 
not  within  the  statute  of  frauds  as  a  promise  to  pay  the  debt  of  another. 

[Ed.  Note. — I^or  other  cases,  see  Frauds,  Statute  of,  Cent.  Dig.  {f  6(V> 
68,  S6;   Dec.  Dlg^.  {  S3.*] 

2.  CoNTBAcra  ({  71*)~-<;oNBiDBBAa3oir — ^Adiqitaot. 

A  promise  by  an  Indemnitor  of  a  surety  of  a  contiactor  to  pay  for  ma- 
terials to  be  delivered  and  repairs  to  be  made  on  vehicles  necessarily 
used  by  the  contractor  In  the  performance  of  his  contract,  In  considera- 
tion of  the  person  furnishing  the  materials  and  making  the  repairs  agree-. 
Ing  to  refrain  from  enforcing  the  liability  of  the  contractor  and  retaking 
the  vehlQles,  to  supported  by  a  sufficient  conslderatloQ. 

[iM.  Note.— For  other  cases,  see  Contzacts,  Cent  Dig.  U  295,  296,  298. 
316-324;   Dec.  Dig.  i  71.*] 

8.  Fbauds,   Statdti!  of  (S  153*)— Pleadings. 

A  mere  allegation  in  a  defense  that  the  parol  contract  sued  on  Is 
within  the  statute  of  frauds  is  not  available,  where  the  only  contract 
pleaded  Is  not  within  the  statute  as  shown  by  the  complaint  not  denied. 

[Ed.  Note.— For  other  cases,  see  Frauds,  Statute  ot,  Gent  Dig.  i  867 ; 
Dec.  Dig.  8  168.«] 

4.  Frauds,  Statdtk  of  (f  88*) — Pab6i.  AOkeemknts — CoT.T>tTKBAL  Pboiobks. 

A  parol  agreement  by  an  Indemnitor  of  a  surety  of  a  contractor  to 
carry  mail,  made  to  a  creditor  of  the  contractor,  whereby  the  Indemnitor 
agreed  to  pay  a  sum  to  be  determined  by  and  eqnal  to  the  indebtedness 
owing  by  the  contractor  at  a  future  date,  and  after  the  ascertainment  of 
the  amount  to  pay  part  of  It  personally  for  a  consideration  moving  to 
him,  is  not  within  Uie  statute  of  frauds  as  a  collateral  promise  to  pay 
the  debt  of  another. 

[Ed.  Note. — For  other  cases,  see  Frauds,  Statute  of.  Cent  Dig.  {}  SO- 
BS, 56;  Dec.  Dig.  §  S3.*J 

.   Ingraham,  P.  J.,  dissenting. 

Appeal  from  Special  Term,  New  York  Covaity. 

Action  by  the  R.  &  L,.  Company  against  Herman  A.  Metz.  From  an 
interlocntory  judgment  sustaining  demurrers  to  separate  defenses,  de- 
fendant appeals.  Affirmed,  with  leave  to  defendant  to  amend  on  pay- 
ment of  costs. 

Argued  before  INGRAHAM,  P.  J.,  and  McLAUGHLIN,  LAUGH- 
LIN,  DOWLING,  and  HOTCHKISS,  JJ. 

Isaac  H.  Levy,  of  New  York  City  (Almuth  C.  Vandiver,  of  New 
York  City,  on  the  brief),  for  appellant. 

Henry  A.  Rubino,  of  New  York  City,  for  respondent 

LAUGHLIN,  J.  The  complaint  sets  forth  two  causes  of  action, 
and  the  defendant  pleads  two  separate  defenses  to  each  of  them,  all 
based  on  the  statute  of  frauds.  We  concur  in  the  views,  well  expressed, 
in  the  opinion  of  the  learned  justice  at  Special  Term ;  but  we  deem  it 
advisable  to  state  the  case  more  fully,  and  to  cite  some  authorities,  not 
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cited  in  the  opinion  or  by  counsel,  which  we  deem  more  in  point  than 
those  cited. 

The  plaintiff  alleges  that  on  the  10th  of  February,  1909,  the  New 
Vork  Mail  Company  entered  into  an  agreement  with  the  United  States 
whereby  it  undertook  \o  transfer  the  mails  in  the  borough,  of  Man- 
hattan, New  York,  for  a  period  commencing  that  year  and  terminating 
on  the  30th  of  June,  1913,  and  for  a  period  thereafter  in  the  discretion 
of  the  Postmaster  General,  until  a  new  contract  should  be  made,  but 
not  exceeding  six  months;  that  the  Mail  Company  was  required  to 
and  did  furnish  a  bond,  with  the  American  Surety  Company  as  surety, 
in  the  sum  of  $500,000,  for  the  faithful  performance  of  the  contract, 
and  the  defendant  entered  into  an.  agreement  with  the  Surety  Company, 
as  an  inducement  to  it  to  become  surety,  to  indemnify  it  and  save  it 
harmless,  and  that  said  bond  and  indemnity  agreement  are  still  in  full 
force  and  effect ;  that  said  Mail  Company  carried  the  mails  pursuant 
to  said  agreement  until  the  31st  day  of  August,  1913,  at  which  time  the 
government  made  a  new  contract  with  another  party;  that  the  Mail 
Company,  to  enable  it  to  perform  its  agreement  for  carrying  the  mails, 
was  obliged  to  purchase  specially  constructed  motor  trucks,  and  that  it 
purchased  from  the  plaintiff,  during  the  year  1912  and  the  early  part 
of  1913,  65  motor  trucks  for  such  use  and  gave  its  notes  therefor, 
secured  by  a  chattel  mortgage,  dated  November  11,  1912,  on  37  of 
the  trucks,  by  which  it  was  agreed,  among  other  things,  that  if  any  of 
the  notes  or  renewals  thereof  should  not  be  paid  at  maturity,  or  if  any 
of  the  trucks  should  be  sold  or  otherwise  disposed  of  without  plaintiff's 
consent,  or  if  for  any  cause  the  plaintiff  should  deem  the  security  in 
danger,  it  should  have  the  option  to  declare  all  unpaid  notes  due,  and 
to  take  possession  of  the  trucks  and  sell  the  same,  and  apply  the  pro- 
ceeds on  the  indebtedpess,  and  on  the  18th  day  of  December,  1912,  it 
executed  a  chattel  mortgage  on  20  of  the  other  motor  trucks  as  security 
for  other  like  notes ;  that  on  the  23d  day  of  December,  1912,  plaintiff 
loaned  to  the  Mail  Company  7  additional  trucks  on  its  agreement  to 
return  them  on  demand ;  that  prior  to  the  16th  day  of  April,  1913,  plain- 
tiff sold  and  delivered  to  the  Mail  Company  parts  of  motor  trucks  and 
equipment  for  use  on  said  motor  trucks,  and  performed  work,  labor, 
and  services  in  repairing  the  motor  trucks,  at  the  agreed  price  of 
$8,823.24;  that  on  and  prior  to  the  said  last-mentioned  date  the  Mail 
Company  had  defaulted  in  the  payment  of  notes  and  had  disposed  of 
some  of  the  trucks  without  plaintiff's  consent,  and  plaintiff  had  there- 
upon elected  to  declare  all  notes  then  unpaid  immediately  due  and  pay- 
able, and  had  so  notified  the  Mail  Company,  and  had  duly  demanded 
the  return  of  the  loaned  trucks  and  payment  of  the  indebtedness  foi 
said  material  and  services;  that  the  Mail  Company  was  without  suffi- 
cient funds  to  enable  it  to  perform  its  contracts,  and  the  defendant, 
.in  order  to.  avoid  or  to  minimize  his  liability  on  the  indemnity  agree- 
ment, supplied  funds  to  the  Mail  Company  for  several  months  prior  to 
.the  month  of  April,  1913;  that  on  the  14th  day  of  April,  1913,  the 
plaintiff  was  threatening  to  enforce  the  liability  of  the  Mail  Company  to 
it  and  to  retake  the  motor  trucks,  and  the  defendant,  in  order  to  en- 
able it  to  continue  to  perform  its  contracts  for  carrying  the  snails,  and 
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thus  avoid  loss  to  himself  as  such  indemnitor,  in  consideration  of  the 
plaintiff's  promise  to  refrain  from  enforcing  the  liability  of  the  Mail 
Company  and  from  retaking  the  trucks,  and  to  permit  the  use  of  them 
by  the  Mail  Company,  promised  and  agreed  that  if  he  should  succeed 
in  obtaining  control  of  the  capital  stock  of  the  Mail  Company,  or  of  a 
majority  thereof,  which  it  is  alleged  he  did  on  or  about  April  16,  1913, 
he  would,  among  other  things,  prior  to  the  30th  day  of  June,  1913, 
"enter  into  an  agreement  providing  for  the  payment  to  the  plaintiff  of 
whatever  balance  should  then  be  due  the  plaintiff,  including  any  mate- 
rials or  repairs  furnished  by  the  plaintiff  to  said  New  York  Mail  Com- 
pany from  April  14  to  June  30,  1913,"  and  further  agreed  that  if  plain- 
tiff woidd  sell  to  the  Mail  Company  the  trucks  theretofore  loaned  to  it 
and  one  additional  truck  "he  would  cause"  it  "to  make,  execute,  and  de- 
liver such  instruments  as  the  plaintiff  desired  with  reference  to  the 
said  seven  motor  trucks  and  die  said  additional  motor  truck";  that 
plaintiff  refrained  from  retaking  the  trucks  and  from  enforcing  the 
liability  of  the  Mail  Company,  and  permitted  the  use  of  the  trucks'  as 
contemplated ;  that  the  Mail  Company  was  indebted  to  the  plaintiff  on 
the  30th  of  June,  1913,  in  the  sum  of  $66,666.37,  and  on  the  10th  of 
July  thereafter  a  further  agreement  was  made  between  plaintiff  and 
defendant,  whereby  plaintiff  agreed  to  permit  the  Mail  Company  <md 
the  defendant  to  use  said  motor  trucks  until  August  31,  1913,  the  final 
date  of  the  expiration  -of  the  contract  for  carrying  the  mails,  and  to 
enter  into  an  agreement  with  a  corporation  to  be  organized  by  defend- 
ant under  the  name  of  Interstate  Express  Company,  and  to  sell  the* 
trucks  at  public  auction,  and,  if  it  bid  them  in,  to  sell  them  to  the  new 
company,  and  whereby  the  defendant  agreed  "that  he  would  pay  the 
plaintiff  the  sum  of  $(56,666.37,"  by  incorporating  said  new  company 
before  August  30,  1913,  and  by  having  it  agree  to  take  over  "said 
motor  trucks  and  parts"  after  said  last-mentioned  date,  and  that  at  the 
time  of  the  delivery  of  the  motor  trucks  he  would  cause  the  new  com- 
pany to  make  and  deliver  to  the  plaintiff  its  notes,  indorsed  by  him  or 
by  another  acceptable  to  plaintiff,  and  would  cause  it  to  execute  and  to 
deliver  to  plaintiff,  as  security  for  the  payment  of  said  notes,  a  condi- 
tional bill  of  sale  of  said  motor  trucks,  and  that  he  would  at  the  same 
time  pay  the  plaintiff  in  cash  the  balance  of  said  sum  of  $66,666.37, 
together  with  interest  thereon  from  the  14th  day  of  July,  1913,  to  the 
date  of  payment.  The  plaintiff  further  alleges  that  the  defendant  caus- 
ed the  incorporation  of  the  new  company  as  agreed,  and  plaintiff  sold 
the  motor  trucks,  and  bid  them  in,  and  tendered  delivery  thereof,  ex- 
cepting in  so  far  as  tender  thereof  is  alleged  to  have  been  waived,  and 
has  in  all  respects  performed  its  agreement,  but  that  the  defendant  has 
violated  and  refused  in  all  other  respects  to  keep  and  perform  his  agree- 
ment, to  the  damage  of  the  plaintiff  in  the  sum  of  $66,666.37. 

The  second  cause  of  action  is  to  Recover  the  sum  of  $2,634.48,  the 
ag^reed  price  and  value  of  certain  "parts  and  accessories  for  said  motor 
trucks"  and  necessary  repairs,  which  the  plaintiff  on  the  10th  day  of 
July,  1913,  agreed  to  deliver  and  to  make  in  consideration  of  defend- 
ant's promise  then  made  to  pay  it  therefor,  and  which  plaintiff  did  de- 
liver and. make  pursuant  to  said  agreement. 
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[1-3]  It  is  quite  clear  under  the  decisions  that  the  defendant's  agree- 
ment, made  in  advance  and  based  on  a  good  and  sufficient  consideration 
flowing  to  him  personally,  to  pay  for  the  material  to  be  delivered  and 
repairs  to  be  made,  on  which  the  second  cause  of  action  is  based,  was 
not  within  the  statute  of  frauds.  Raabe  v.  Squier,  148  N.  Y.  81,  42  N. 
E.  516;  Schwoerer  &  Sons,  Inc.,  v.  Stone,  130  App.  Div.  796,  115  N.  Y. 
Supp.  440,  affirmed  200  N.  Y.  560,  93  N.  E.  1116.  In  Raabe  v.  Squier, 
supra,  it  was  held  that  an  agreement,  by  a  party  interested  in  having 
another  perform  a  contract,  to  guarantee  payment,  and  to  pay  if  the 
party  to  whom  materials  were  to  be  furnished  and  delivered  "would 
not,"  was  not  within  the  statute.  The  facts  showing  the  defendant's 
interest  in  the  performance  of  the  Mail  Company's  contract  are  real- 
leged in  the  second  count.  It  is  therefore  quite  clear  that  the  second 
cause  of  action  as  alleged  is  not  within  the  statute  of  frauds,  and  there 
being  no  denials  of  the  allegations  of  the  complaint  in  the  defenses 
thereto,  or  attempt  to  plead  a  different  contract,  the  mere  allegation  that 
the  contract  was  within  the  statute  of  frauds  is  of  no  avail,  for  the  only 
contract  is  the  one  pleaded  and  thus  admitted.  See  Brookline  Nat 
Bank  v.  Moers,  19  App.  Div.  155, 45  N.  Y.  Supp.  997. 

[4]  No  question  is  now  presented  with  respect  to  the  extent  of  the 
plaintiff's  right  to  recover,  or  with  respect  to  whether  the  contract  al- 
leged in  the  first  count  was  sufficiently  definite  to  be  valid  and  enforce- 
able in  its  entirety,  and  we  express  no  opinion  thereon.-  We  have  only 
to  decide  whether  such  a  contract,  assuming  it  to  be  otherwise  valid, 
falls  within  the  statute  of  frauds.  I  am  of  opinion  that  the  def endant'i> 
agreements  were  not  collateral  to  the  promises  and  agreements  of  the 
Mail  Company,  or  of  the  company  to  be  organized,  and  to  answer  for 
their  debts  or  default,  or  the  debt  or  default  of  either  of  them,  but  were 
original  agreements  on  his  part  with  the  plaintiff  originally  to  pay  a 
sum  of  money  to  be  determined  by  and  to  equal  the  indebtedness  owing 
by  the  Mail  Company  at  a  future  date,  and,  after  the  amount  had  been 
ascertained,  to  pay  part  of  it  personally  for  a  consideration  moving  to 
him  as  well  as  to  the  Mail  Company.  It  was  either  an  agreement  on  his 
part  to  assume  the  obligation  of  the  Mail  Company,  or  to  become  a 
primary  debtor  with  it,  which  makes  the  case  indistinguishable  in  prin- 
ciple from  the  authorities  holding  that  a  contract  to  pay  for  material 
to  be  sold  and  delivered  to  another  is  not  within  the  statute  of  frauds, 
and  no  distinction  appears  to  be  made  by  the  authorities  between  an 
agreement  to  pay  an  antecedent  debt  and  indebtedness  to  be  created 
subsequent  to  the  promise.  Raabe  v.  Squier,  supra;  Schwoerer  & 
Sons,  Inc.,  v.  Stone,  supra ;  F.  N.  Bank  v.  Chalmers  et  al.,  144  N.  Y. 
432,  39  N.  E.  331 ;  White  v.  Rintoul,  108  N.  Y,  222, 227,  229,  IS  N.  E. 
318;  Richardson  Press  v.  Vandergrift,  150  N.  Y.  Supp.  238  (decided 
December,  1914,  1st  Dept.) ;  Brookline  Bank  v.  Moers,  supra.  See, 
also.  Mechanics'  &  Traders'  Bank  v.  Stettheiraer,  116  App.  Div.  198, 
101  N.  Y.  Supp.  513. 

It  follows,  therefore,  that  the  interlocutory  judgment  is  right,  and 
should  be  affirmed,  with  costs,  but  with  leave  to  defendant  to  amend,  on 
payment  of  the  costs  of  the  appeal  and  of  the  demurrer. 

McLaughlin,  DOWLING,  and  HOTCHKISS,  JJ.,  concur.  IN- 
GRAHAM,  P.  J.,  dissents. 
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STETSON  T.  BOARD  OF  EDUCATION  OP  CITY  OF  NEW  YORK. 

(No.  6471.) 

(Supieme  Court,  Appellate  Division,  First  Department    December  31,  1914.) 

1.  Schools  and  School  Distbicts  (g  144*) — ^Teaohebs — IxcaxsEa — Compen- 

sation. 

In  view  of  Revised  New  York  Charter  (Laws  1901,  c.  466)  §  1089,  re- 
quiring the  board  of  education  to  issue  the  grades  of  licenses  to  teach, 
and  declaring  that  no  one  shall  be  appointed  as  a  teacher  whose  name 
does  not  appear  on  the  eligible  list,  plaintiff,  appointed  principal  of  a 
public  school  containing  only  11  classes  and  eligible  thereto  by  reason  of 
a  "head  of  department"  license,  and  who,  after  another  class  was  added, 
continued  as  principal,  though  he  was  not  qualified  as  the  principal  of 
such  school  by  the  possession  of  a  principal's  license,  was  not  entitled  to 
recover  the  difference  between  the  salary  received  and  tliat  to  which  he 
would  have  been  entitled  If  holding  a  principal's  license,  as  the  right  to 
salary  depends  upon  the  license  held ;  and  the  fact  that  one  is  permitted 
to  perform  the  duties  of  a  higher  position  than  that  for  which  he  is 
qualified  will  not  ripen  into  a  legal  appointment  to  the  higher  position, 
or  entitle  the  incumbent  to  receive  the  higher  salary  attached  thereto. 

[Ed.  Note. — For  other  cases,  see  Schools  and  School  Districts,  C!ent  Dig. 
S!  308-314;   Dec.  Dig.  g  144.*] 

2.  SdHOOLs  AND  School  Distbicts  (§  131*) — ^Teachers — Elioibilitt. 

The  -holder  of  a  license  issued  by  a  state  normal  school  and  the  state 
superintendent  of  public  instruction  must  submit  to  an  examination  by 
the  board  of  examiners  of  the  city  of  New  York  before  becoming  eligible 
to  appointment  to  teach  therein,  unless  expressly  exempted  by  the  super-' 
intendent. 

[Ed.  Note. — For  other  cases,  see  Schools  and  School  Districts,  Cent.  Dig. 
§287;  Dec.  Dig.  §131.*] 

8.  S0H09L8   AND   School  Districts   ({   144*) — ^Tkachsb's  Compensation — 
Waiver. 

PlaintlflT,  acting  as  principal  of  a  school  tn  a  grade  to  which  he  was 
not  qualified  to  be  appointed,  by  delivery  to  school  superintendent  of  a 
paper  reciting  that,  in  conaldera1:lon  of  being  permitted  to  remain  as 
principal,  he  waived  aU  claims  for  increase  of  salary  beyond  that  received 
as  head  of  department,  thereby  effectually  waived  his  right  to  the  higher 
salary. 

[Ed.  Note.— For  other  cases,  see  Schools  and  School  Districts,  Cent 
Dig.  iS  808-314;   Dec.  Dig.  §  144.*] 

Appeal  from  Trial  Term,  New  York  County. 
^^^^     Action  by  Arthur  D.  Stetson  against  the  Board  of  Education  of  the 

I^^^City  of  New  York.    From  a  judgment  for  plaintiff,  defendant  appeals.. 

^^^^^■.eversed,  and  judgment  directed  in  favor  of  defendant,  dismissing 

^^^^^le  complaint  upon  the  merits. 

^■^     Argued  before  INGRAHAM,  P.  J.,  and  CLARKE,  SCOTT,  DOW- 

^^L    JNG,  and  HOTCHKISS,  JJ. 

^^^m      Charles  Mclntyre,  of  New  York  City,  for  appellant.      .,,,,,, 

^^V       John  E.  O'Brien,  of  New  York  City,  for  respondent      '    ' 

r 


SCOTT,  J.  The  plaintiff  has  recovered  a  judgment  for  upwards 
.>7,000  as  salary  for  a  position  to  which  he  was  never  appointed,  for 
ich  he  was  never  able  to  pass  the  required  examination,  although 
repeatedly  attempted  to  do  so,  and  for  which  salary  he  had  formal' 

d  in  writing  executed  a  waiver.    That  such  a  result  should  be  p( 

ther  coses  see  same  topic  &  S  number  In  Dec.  &  Am.  Digs.  1907  to  date,  &  Rep'r  Inde: 
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sible  is  due  to  the  complicated  and  almost  unintelligible  state  of  the 
law  relating  to  the  appointment,  promotion,  and  compensation  of  mem- 
bers of  the  teaching  force  in  the  school  system  of  the  city  of  New 
York. 

Plaintiff  received  a  normal  school  diploma  from  Potsdam  Normal 
School  on  July  1,  1879,  and  a  license  to  teach  in  any  public  school  in 
the  state  from  the  state  superintendent  of  instruction  on  October  22, 
1889.  In  September,  1890,  he  was  appointed  in  Public  School  No.  10 
in  the  then  city  of  Brookl)m.  In  Marcli,  1890,  he  received  from  the 
superintendent  of  public  instruction  in  Brooklyn  what  was  known  as 
a  B  license.  In  May,  1890,  he  received  from  the  same  superintendent 
what  was  known  as  an  A  license.  In  May,  1899,  he  received  from  the 
city  superintendent  of  schools  of  the  city  of  New  York  a  head  of  de- 
partment license,  which  was  made  permanent  in  February,  1904.  In 
April,  1901,  he  was  appointed  head  of  department  in  Public  School 
No.  23,  borough  of  Brooklyn.  In  November,  1902,  he  was  appointed 
principal  of  Public  School  No.  104,  borough  of  Brooklyn,  which  was 
then  ia  school  of  less  than  12  classes.  The  board  of  education  had 
adopted  a  classification  of  schools  based  upon  the  number  of  classes 
contained  in  each  school.  Under  this  classification  a  school  of  the 
fourth  order  was  one  containing  from.  6  to  11  classes,  and  a  school  of 
the  third  order  was  one  containing  from  12  to  27  classes.  In  order  to 
"be  a  principal  of  a  school  of  the  third  order,  it  was  required  that  a 
person  should  hold  a  principal's  license,  while  a  head  of  department 
license  was  a  sufficient  qualification  for  a  principal  of  a  school  of  the 
fourth  order. 

[1]  At  the  time  that  the  plaintiff  was  appointed  principal  of  Pub- 
lic School  No.  104,  it  contained  only  11  classes,  and  he  was  eligible  to 
be  principal  thereof  by  reason  of  the  head  of  department  license  he 
then  held.  In  December,  1903,  a  twelfth  class  was  added  to  the  school, 
and  plaintiff  continued  to  act  as  principal,  although  he  had  not  quali- 
fied and  never  did  qualify  for  the  principalship  of  such  a  school  by 
obtaining  a  prindpal's  license.  He  has  been  regularly  paid  the  salary 
to  which  he  has  been  entitled  as  a  person  holding  a  head  of  department 
license;  but  he  claims,  and  has  recovered  by  the  judgment  appealed 
from,  the  difference  between  the  sums  so  paid  to  him  and  the  salary  to 
which  he  would  have  been  entitled  if  he  had  held  a  principal's  license 
and  thus  been  qualified  to  be  principal  of  a  school  of  the  third  order. 
It  seems  to  be  quite  well  settled  that  his  right  to  judgment  depends 
upon  the  standing;  of  the  claimant  as  evidenced  by  the  license  held  by 
him,  and  that  this  rule  is  applicable  to  principals  and  teachers  alike 
(section  1089,  Revised  New  York  Charter  [Laws  1901,  c.  466] ;  Mat- 
ter of  Fuerst  v.  Maxwell,  154  App.  Div.  166,  138  N.  Y.  Supp.  1090); 
and  it  is  equally  well  settled  that  the  fact  that  a  person  is  permitted 
to  fulfill  the  duties  of  a  position  higher*  than  that  for  which  he  is 
qualified  will  not,  even  after  the  lapse  of  a  considerable  period,  ripen 
into  a  legal  appointment  to  the  higher  position,  or  entitle  the  oc- 
cupant to  receive  the  salary  attached  to  the  higher  position  (Hazen  v. 
Board  of  Education,  127  App.  Div.  235,  111  N.  Y.  Supp.  237).  It  is 
clear,  therefore,  that  the  plaintiff  never  became  legally  entitled  to  the 
salary  which  he  now  claims  under  the  by-laws  of  the  board  of  edu- 
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cation.  This  position  does  not  appear  to  be  seriously  combated  by 
the  respondent. 

[2]  His  main  contention  is  that  the  old  license  issued  .to  him  by 
the  Potsdam  Normal  School  and  the  state  superintendent  of  public 
instruction  are  sufficient  to  qualify  him  for  any  position  in  the  public 
school  system  of  the  state,  and  that  their  possession  obviates  the  ne- 
cessity of  a  principal's  license  as  a  qualification  for  the  position  of 
principal  of  a  school  of  the  third  order.  With  this  contention  we  are 
unable  to  agree.  Without  going  into  a  long  examination  and  analysis 
of  the  statutes,  it  is  sufficient  to  say  that  we  consider  People  ex  rel. 
Sprague  v.  Maxwell,  87  App.  Div.  391,  84  N.  Y.  Supp.  947,  decisive 
upon  the  point  that  even  the  holder  of  a  state  license  must  submit  to 
an  examination  by  the  board  of  examiners  of  the  defendant  before 
becoming  eligible  to  appointment,  unless  expressly  exempted  from 
such  examination  by  the  city  superintendent  under  the  provision  of 
the  City  Charter,  as  it  clearly  appears  this  plaintiff  was  not. ,  If  he 
had  been  originally  appointed  solely  upon  the  strength  of  his  state  li- 
censes, his  argument  on  this  point  might  have  some  force.  Steinson 
v.  Board  of  Education,  165  N.  Y.  431,  59N.  E.  300;  Bogert  v.  Board 
of  Education,  106  App.  Div.  56,  94  N.  Y.  Supp.  180;  Shaul  v.  Board 
of  Education,  108  App.  Div.  19,  95  N.  Y.  Supp.  479.  But  it  does 
not  so  appear.  On  the  contrary,  it  clearly  appears  that  plaintiff  was 
appointed  to  all  the  positions  which  he  held  under  local  licenses.  Nor 
was  plaintiff's  name  ever  placed  on  the  eligible  list  for  principals, 
from  which  alone  an  appointment  as  principal  could  l^ally  have  been 
made.  Our  conclusion  is  that  plaintiff  was  never  appointed  to,  and 
never  legally  held,  the  position  for  the  salary  of  which  he  has  received 
judgment. 

[3]  Furthermore,  if  there  were  any  doubt  upon  this  question,  the 
waiver  which  plaintiff  executed  when  his  school  was  removed  into  the 
third  order  of  schools  by  the  addition  of  the  twelfth  class  is  a  complete 
answer  to  his  present  claim.  The  school  was  about  to  be,  or  just  had 
been,  it  is  immaterial  which,  raised  to  a  grade  in  which  he  was  not 
qualified  to  be  appointed  as  principal.  Naturally  he  was  unwilling  to 
relinquish  his  principalship  and  take  the  chances  of  receiving  an  ap- 
pointment to  another  school  of  the  lower  grade.  So  he  signed  and 
delivered  to  a  school  superintendent  a  paper  reading  as  follows : 

"In  consideration  of  being  permitted  to  remain  principal  of  a  school  of 
12  claBses,  I  hereby  waive  all  claims  for  increase  of  salary  beyond  that  which 
I  now  receive  as  principal  of  a  school  of  fewer  than  12  classes." 

This,  in  our  opinion,  was  a  perfectly  valid  and  effectual  waiver.  To 
be  retained  at  the  head  of  the  school  was  a  distinct  advantage  to  the 
plaintiff,  and  that  advantage  served  as  a  sufficient  consideration.  Col- 
lins V.  City  of  New  York,  151  App.  Div.  618,  136  N.  Y.  Supp.  648; 
Brown  v.  Board  of  Education,  70  Misc.  Rep.  399,  128  N.  Y.  Supp.  16. 

On  every  ground,  therefore,  the  judgment  in  plaintiff's  favor  was 
erroneous.  It  follows  that  the  judgment  appealed  from  mus^  be  re- 
versed, with  costs,  and  judgment  directed  in  favor  of  the  defendant, 
dismissing  the  complaint  upon  the  merits,  with  costs. 

Findings  may  be  submitted  and  settled  on  notice.    All  concur. 
ISON.y.S.— 54 
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(88  Misc.  Kep.  148) 

McCUTOHEON  v.  TERMINAL  STATION  COMMISSION  OF  CITY  OF 

BUFFALO  et  al. 

(Supreme  (3ourt,  Equity  Term,  Erie  County.    December  21,  1914.) 

1.  Cebtiobari  (§  33*) — Gbounds — Decision  of  Tebminai,  Commission. 

A  taxpayer  of  Buffalo,  -who  appeared  at  a  hearing  set  by  the  terminal 
station  commission  and  objected  to  the  proposed  plan  subseqnently 
adopted  for  a  certain  terminal,  could  bring  certiorari  to  review  the  deci- 
sion of  the  commission. 

[Ed.  Note. — For  other  cases,  see  Certiorari,  Cent.  Dig.  §  44;  Dec  Dig. 
§  33.*] 

2.  Municipal  Cobfobations  ($  990*) — Beuedies  of  Taxpateb — ^Aors  of  Teb- 

UINAI.  COUMISSION. 

In  an  action  under  Code  Civ.  Proe.  J  1925,  and  General  Municipal  Law 
(Consol.  Laws,  c.  24)  J  51,  authorizing  a  taxpayer's  action  to  prevent  any 
illegal  act,  or  a  waste  or  injury  to  municipal  property,  against  the  Buffalo 
terminal  station  commission  and  certain  railroads,  to  have  declared  il- 
legal a  contract  between  the  commission  and  the  railroads  for  the  con- 
struction of  a  railroad  terminal,  the  court  cannot  pass  upon  the  wisdom 
or  feasibility  of  the  plan  for  the  proposed  terminal,  but  only  upon  the 
question  whether  the  commission  In  adopting  it  exceeded  its  legal  pow- 
ers;  there  being  no  charge  of  fraud,  collusion,  or  bad  faith. 

[Ed.  Note. — For  other  cases,  see  Municipal  Corporations,  Cent  Dig.  §{ 
2151-2156;    Dec.  Dig.  |  990.»] 

S.  Bailroads  (§  75*) — Tebminals — Modification  of  Plans — Heabino. 

Under  Laws  1911,  a  842,  creating  the  terminal  station  commission  of 
Buffalo,  section  3  of  which  provides  that,  before  adopting,  altering,  or 
modifying  any  plan,  the  cotamission  shall  give  notice  and  opportunity  to 
be  heard,  when  any  interested  party  may  appear  and  examine  witnesses 
as  to  the  feasibility  of  the  proposed  plan,  and  of  any  alteration  or  modi- 
fication thereof,  or  any  new  plan  which  may  be  suggested,  and  that  there- 
after the  commission  shall  make  a  report  in  writing,  wherein  they  sttall 
state  the  plan  adopted  by  them,  the  commission  is  not  required  to  give  a 
new  notice  and  hold  a  new  hearing  before  the  final  adoption  of  the  plan, 
after  they  have  made  modifications  in  the  proposed  plan  at  the  first  hear- 
ing ;  the  requirement  for  a  hearing  before  altering  or  modifying  any  plan 
referring  to  an  alteration  or  modification  of  a  plan  once  finally  adopted. 

[Ed.  Note. — For  other  cases,  see  Railroads,  Cent.  Dig.  §3  183-191 ;  Dec. 
Dig.  i  75.*] 

4.  MoNiciPAi,  Cobpobations  (g§  680,  681*)— Bailboad  Tbbminalb — Powebs  or 
Commission — ^Latino  New  Tback. 

Laws  1911,  c.  842,  creating  the  Buffalo  terminal  station  commission, 
section  1  of  which  authorized  the  commission  to  adopt  plans  for  the  relief 
of  the  congested  condition  of  the  railroad  terminals  in  Buffalo,  and  to  re- 
qaire  the  railroads  to  make  such  changes  In  their  tracks  as  might  be 
necessary,  and  section  17  of  which  provided  that  the  provisions  of  other 
acts.  Including  the  charter  of  Buffalo,  so  far  as  Inconsistent  with  the 
Commission  Act,  should  not  apply  to  the  rights  and  powers  of  the  com- 
mission, when  construed  to  effectuate  its  purpose,  authorizes  the  com- 
mission to  permit  the  laying  of  a  track  at  grade  along  a  city  street,  where 
that  is  necessary  to  carry  out  the  plan  adopted. 

[Ed.  Note. — For  other  cases,  see  Municipal  Corporations,  Cent  Dig.  || 
1459-1466 ;    Dec.  Dig.  §§  680,  681.*] 

B.  Municipal  Cobpobations   (§i   680,   681*) — ^Railboad   Tbbuihai.8 — Powssa 

OF    COMKIBSION — GBADE    CROSSING. 

Tfie  commission  might  also  authorize  the  continuance  of  one  trade 
crossing  a  much-traveled  street  at  grade,  to  be  used  only  in  emergencies 
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as  retrnlated  by  the  state  public  service  commission,  where  such  track 
was  shown  by  the  evidence  to  be  reasonably  necessary. 

[Ed.  Note. — For  other  cases,  see  Municipal  Corporations,  Cent.  Dig.  SI 
1459-1466;   Dec.  Dig.  {§  680,  681.*] 

6.  Municipal  Cobpobations  (g|  680, 681*) — Railboad  Tkbuirals — ^Powers  or 

Commission — Ovebhead  Cbossino. 

The  commission  can  also  authorize  the  railroad.  In  constructing  Its 
overhead  crossing  over  a  street,  to  place  a  support  in  the  middle  of  the 
street,  where  it  appeared  that  a  single  girder  structure  would  not  be  as 
suitable. 

[Ed.  Note. — For  other  cases,  see  Municipal  Corporations,  Gent  Dig.  H 
145fr-14e6;  Dec.  Dig.  H  680,  681.*] 

7.  MiTKiciPAi,   Cobpobations    (S   328*) — Bailboad    Terminals — Powers   of 

Commission — Cxchanok  or  Cirx  Pbopbbtt. 

Under  Laws  1911,  c.  842,  |  1,  authorizing  the  terminal  station  commis- 
sion of  Buffalo  to  require  a  railroad  to  make  necessary  changes  in  the  lo- 
cation of  the  station  and  tracks,  and  the  city  to  relocate  its  streets,  al- 
leys, or  lands  owned  by  the  city,  section  6,  authorizing  the  commission  on 
the  part  of  the  city  to  contract  for  the  change  of  location  of  any  street, 
alley,  or  public  place,  and  for  the  sale  or  exchange  of  lands  owned  by  the 
dty  at  an  appraised  price,  sectiop  7,  providing  for  the  appraisal  of  the 
lands  to  be  taken  or  exchanged,  and  section  9,  authorizing  the  commis- 
sion to  acquire  any  lands  in  the  dty  and  to  change  in  and  remove  from 
any  street  or  public  place  gas  or  water  pipes,  the  commission  was  au- 
thorized to  contract  on  behalf  of  the  city  for  the  eonstroction  by  the  rail- 
roads of  a  new  flreboat  slip  to  take  the  place  of  an  old  one  over  which 
the  tracks  for  the  new  terminal  were  to  run,  and  to  change  the  location 
.  of  water  mains  from  a  street  which  the  commission  closed  to  a  triangular 
piece  of  grouud  to  be  conveyed  by  the  railroads  to  the  city  for  that  pur- 
pose. 

[fid.  Note. — For  other  cases,  see  Municipal  Corporations,  Cent  Dig.  { 
861;   Dec  Dig.  §  828.»] 

8.  Bailboads  (i  75*) — ^Tebminals — Contract — ^Mistake. 

A  contract  between  the  terminal  station  commission  of  Buffalo  and 
certain  railroads  for  the  construction  of  a  new  railroad  terminal  is  not 
void  because  It  provided  that  the  railroad  should  convey  to  the  city  a 
certain  tract  of  land  which  was  in  fact  Included  within  a  street  the  fee 
of  which  was  owned  by  the  city  and  which  was  to  be  closed  and  trans- 
ferred to  the  railroad,  and  because  It  included  such  tract  among  those  to 
be  appraised,  since  the  provision  was  manifestly  an  oversight,  which 
might  be  disregarded,  and,  tf  literally  carried  out,  would  leave  both  the 
city  and  the  railroad  in  the  same  situation  as  before. 

[Ed.  Note.— For  other  cases,  see  Railroads,  Cent  Dig.  {{  183-191 ;  Dec. 
Dig.  {  75.*] 

9.  Municipai,  Cobpobations  (J  873*) — Stbeets — ^Vacation — JRioht  to  Com- 

pensation. 

The  right  to  the  use  of  a  public  street,  the  fee  of  which  Is  not  owned  by 
the  city.  Is  vested  in  the  public  at  large,  and  not  In  the  city,  and  the  Buf- 
falo terminal  station  commission  is  not  prohibited  from  closing  such 
streets,  without  compensation  to  the  dty,  by  Const  art.  8,  §  10,  providing 
that  no  dty  shall  give  any  money  or  property  to  or  In  aid  of  any  individ- 
ual or  corporation. 

[Ed.-  Note.— For  other  cases,  see  Mnnldpal  Corporations,  Cent  Dig.  {§ 
1845-1850;    Dec.  Dig.  §  873.*] 

10.  Municipal  Cobpobations  (§  657*)  —  Stbeets — Vaoatioit  —  Lboislativk 

CONTBOL. 

The  power  to  close  streets  Is  vested  in  the  Legislature  as  the  repre- 
sentative of  the  state,  and  may  be  delegated  by  it  to  public  offldals. 

[Ed.  Note. — For  other  cases,  see  Munldpal  Corporations,  Cent  Dig.  g{ 
722,  844,  1429,  1496;    Dec.  Dig.  g  657.*] 
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IL  RAjttBOADS  (I  75*) — BiOHX  OK  Wat — Si»KEiTB~-VA0ATiON— Bight  to  Com- 
pensation. 

The  provisions  of  Laws  1011,  c.  842,  {  9,  authorizing  the  terminal  sta- 
tion commission  to  close  any  street  necessary  to  carry  out  the  plans,  and 
making  applicable  the  provisions  of  section  7  for  the  purpose  of  acquir- 
ing title  to  lands  necessary  to  be  taken,  and  section  7,  requiring  the  ap- 
praisers of  lands  necessary  to  be  taken  to  ascertain  the  fair  market  value 
of  any  lands  owned  by  the  city,  to  be  exchanged  or  sold  by  it,  do  not  re- 
quire the  railroads  to  pay  to  the  city  compensation  for  the  closing  of 
streets,  the  fee  of  which  is  not  owned  by  the  city. 

[Ed.  Note.— For  other  cases,  see  Railroads,  Cent  Dig.  Si  183-191 ;  Dec- 
Dig.  §  76.*] 

12.  MUNICIPAI,  COBFORATIONS   (|   663*) — STREETS — VACATION — EFFECT. 

The  effect  of  the  closing  of  a  street  Is  to  relieve  the  land  of  the  public 
easement  theretofore  existing,  and  the  owner  of  the  fee  then  becomes  the 
owner  of  the  land  discharged  from  the  easement. 

[Ed.  Note. — For  other  cases,  see  Municipal  Corporations,  Cent.  Dig.  if 
1438-1440;   Dec.  Dig.  i  663.*] 

13.  Municipal  Cobpobationb  (§  990*) — Railboad  Tkbminai.b — Closino  of 

STBEETS — OWNEBSHIP    OF    FEK. 

In  a  taxpayer's  action  to  have  declared  illegal  a  contract  between  the 
terminal  station  commission  of  Buffalo  and  certain  railroads,  which  pro- 
vided, among  other  things,  for  the  closing  of  certain  streets  of  which  the 
city  did  not  own  the  fee,  it  Is  Immaterial  whether  the  fee  was  entirely 
owned  by  the  railroads,  or  whether  other  parties  owned  an  interest 
therein,  since  the  railroad  would  have  to  acquire  outstanding  interests,  if 
there  were  any. 

[Kd.  Note. — ^For  other  cases,  .see  Municipal  Corporations,  Cent  Dig.  H 
2151-2156;    Dec.  Dig.  §  990.*] 

14.  Mdnicipal  Cobpoeations  (§  654*) — Stbekts — Establishmbht — ^Evidence. 

In  an  action  to  set  aside  a  contract  between  the  Buffalo  terminal  sta- 
tion commission  and  certain  railroads,  which  provided,  among  other 
things,  for  the  closing  of  a  street,  the  existence  of  which  had  been  ques- 
tioned by  the  railroad,  evidence  held  insufficient  to  show  that  the  street 
had  been  formally  opened,  or  dedicated,  or  recognized  by  the  adjoining 
owner  as  such. 

[Ed.  Note. — For  other  cases,  see  Municipal  Corporations,  Cent  Dig.  { 
1428;   DeaDlg.  {  654.*J 

15.  MuNiciPAii  Cobpobationb  (§  658*) — Stbkiitb — ^Estabushhbnt — Pbbsobip- 

WON. 

Where  a  public  street  has  been  acquired  by  user  only,  the  rights  of  the 
public  therein  are  confined  to  the  established-  use. 

[Ed.  Note. — For  other  cases,  see  Municiital  Corporations,  Cent  Dig.  S 
1430;    Dea  Dig.  §  658.*] 

16.  Judgment  (j  702*) — Conclusiveness — Rules  of  Decision — ^Law  of  the 

Case. 

A  decision  by  the  Court  of  Appeals,  in  an  action  by  a  city  against  a 
railroad  company,  that  any  rights  of  the  city  in  a  street  along  the  edge 
of  docks  did  not  include  the  right  to  the  use  of  the  docks,  is  Hie  law  of 
the  case  on  such  question  in  an  action  by  a  taxpayer  of  'the  city  to  set 
aside  a  contract  between  the  terminal  station  commission  and  the  rail- 
road,'on  the  ground  that  the  commission  had  no  right  to  close  that  street 

[Ed.  Note.— For  other  cases,  see  Judgment,  Cent  Dig.  {  1227;  Dec.  Dig. 
§  702.*] 

17.  Railroads  (f  75*) — Tebminals — Contkaots. 

A  contract  between  the  Buffalo  terminal  station  commission  and  certain 
railroads  for  the  constructlou  of  a  railroad  terminal,  whereby  the  commis- 
sion closed  a  "so-called  street,"  which  consisted  merely  in  the  right  of 
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the  pnbllc,  acqnired'  by  user,  to  travel  over  certain  private  docks  along 
'  the  river  front,  does  not  show  an  abuse  of  discretion  on  the  part  of  the 
commisfiioD  which  renders  the  contract  illegal,  even  U  the  terminal  conld 
have  keen  built,  though  at  greater  expense  and  with  lessened  value,  fur- 
ther back,  so  as  not  to  interfere  with  the  street. 

[Ed.  Note.— For  other  caaee,  see  BaUroade,  Cent  Dig.  H  188-101 ;  Dec. 
Dig.  i  T5.*] 

IS.  Railboadb  ($  75*) — Tebuiraui — CJOntbacts — Shippino  FAOEums. 

A  taxpayer  cannot  ohject  to  a  contract  between  the  Buffalo  terminal 
station  commiaslon  and  certabi  railroads  for  the  construction  of  a  rail- 
road terminal,  on  the  ground  that  the  plans  embrace  the  offering  of  facili- 
ties for  the  trafSc  of  lake  steamers  as  well  as  that  of  the  railroad,  where 
the  property  to  be  used  for  tliat  purpose  already  belonged  to  the  railroad. 

[Ed.  Note.— For  other  cases,  see  Railroads,  Cent  Dig.  K  183-191;  Dec. 
Dig.  S  75.*] 

10.  MtiNiorPAi.  CoRPoaATioNB  (tl  680,  881*> — Bah-boad  TEBifiNALs  — Con- 
tracts— PowKBS  or  Coiousaioif. 

Under  Laws  1911,  c.  842,  {  1,  authorizing  the  terminal  station  commls- 
sion  of  Buffalo  to  require  the  railroads  or  other  transportation  companies 
operating  within  the  city  to  make  necessary  changes,  and  section  6,  au- 
thorizing agreements  between  the  city  and  any  raUroad  or  other  trans- 
portation company,  a  contract  between  the  cMumlssion  and  certain  rail- 
roads for  the  construction  of  a  new  railroad  terminal,  which  authorized 
the  railroad  company  to  use  a  portion  of  the  property  it  already  owne<l 
to  provide  better  facilities  for  the  transfer  of  business  between  it  and 
lake  steamers,  does  not  exceed  the  commiaston's  authority. 

[Ed.  Note. — For  other  cases,  see  Municipal  Corporations,  Cent.  Dig.  {f 
1459-1466;   Dec.  Dig.  §§  680,  681.*] 

20.  RAILBOADS  (I  76*) — TbRMINALS— CONTBACT — ACQTnsinON  or  PaOPiBTT. 

A  contract  between  the  Buffalo  terminal  station  commission  and  certain 
railroads  for  the  constmction  of  a  raUroad  terminal  is  not  objectionable 
'  because  it  does  not  provide  for  compensation  for  the  taking  of  the  fee  in 
a  certain  street,  which  was  closed,  and  the  ownership  of  which  was  in 
dispute  between  the  city  and  another,  since  the  railroad  cannot  construct 
its  terminal  thereon  until  it  has  acquired  the  fee  from  the  owner,  who- 
ever that  may  be. 

[Ed.  Note.— For  other  cases,  see  Railroads,  Cent  Dig.  H  183-191 ;  Dec. 
Dig.  i  75.»] 

21.  Municipal  Cobpobatioms  ({§  680,  681*) — ^Bailboao  TBBMiirAi.8 — ^Powbbs 

or  CouvissioN, 

Under  Laws  1911,  c.  842,  §  6,  authortzlng  the  Buffalo  terminal  station 
commission  to  apportion  the  cost  of  the  Improvement  between  the  rail- 
roads and  the  dty,  section  8,  providing  tliat,  if  the  railroad  and  the  com- 
mission cannot  agree  on  such  apportionment  it  shall  be  fixed  by  the  court, 
section  11,  providing  that  the  commission  may  require  the  railroad  to 
do  all  the  work  and  apportion  the  cost  thereof,  and  section  16,  providing 
that  the  city  may  issue  bonds  for  its  share  of  the  work,  the  commission 
may  provide  by  its  contract  that  the  railroads  shall  do  all  the  work  of 
relocating  the  streets  and  changing  the  grade,  and  that,  if  the  appraised 
value  of  the  property  transferred  by  the  city  to  the  railroad  shall  exceed 
tliat  of  the  property  transferred  by  the  railroad  to  the  city,  the  differ- 
ence shall  be  the  amount  of  the  cost  of  the  street  changes  which  shall  be 
borne  by  the  city,  especially  where  that  cost  was  very  much  less  than 
might  have  been  assessed  against  the  city  under  t^e  Qrade  Crossing  Com- 
mission Act 

[Ed.  Note. — For  other  cases,  see  Municipal  Corporations,  Cent  Dig.  M 
1459-1466;    Dec.  Dig.  §S  680,  681.*] 
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22.  MUWICIPAI,  COBFOBATIONS  (S  873*) — BAILBOAD  TERiaNAI.B — Statctes  — 

Validitt. 

Those  provisions  of  the  statute  do  not  violate  Const  art  8,  |  10,  pro- 
hibiting any  dty  from  giving  its  property  or  loaning  Its  money  or  credit 
to  or  In  aid  of  any  individual  or  corporation. 

[Ed.  Note. — For  other  eases,  see  Municipal  Corporatioiis,  Cent  Dig.  §{ 
1845-1850;   Dec.  Dig.  §  873.»] 

23.  CoNTBACie  (S  137*) — Pabtial  Invamditt. 

Though  certain  provisions  of  a  contract  between  the  BofCalo  terminal 
station  commission  and  a  railroad  for  the  construction  of  a  terminal,  un- 
der vehich  contract  large  sums  had  already  been  expended  by  the  rail- 
road, were  Invalid,  the  whole  contract  would  not  be  declared  void,  if  it 
could  be  modified,  so  as  to  eliminate  the  Illegal  features. 

[Ed.  Nota— For  other  cases,  see  Contracts,  Cent  Dig.  H  701-712 ;  Dec. 
Dig.  i  137.*] 

Suit  by  Charles  H.  McCutcheon  against  the  Terminal  Station  Com- 
mission of  the  City  of  Buffalo  and  others.  Complaint  dismissed  on 
final  hearing. 

See,  also,  149  N.  Y.  Supp.  1094. 

Simon  Fleischmann,  Roland  Crangle,  B.  Frank  Dake,  and  Edward 
L.  Jung,  all  of  Buffalo,  for  plaintiff. 

Louis  L.  Babcock  and  Charles  B.  Sears,  both  of  Buffalo,  for  de- 
fendants Delaware,  L.  &  W.  R.  Co.  and  another. 

Wilber  E.  Houpt,  of  Buffalo,  for  defendant  Terminal  Station  Com- 
mission. 

William  S.  Rann  and  Ralph  K.  Robertson,  both  of  Buffalo,  for  de- 
fendant city  of  Buffalo. 

WHEELER,  J.  This  is  a  suit  in  equity,  brought  by  the  plaintiff,  as 
a  taxpayer  of  the  city  of  Buffalo,  to  have  declared  iUegal  and  invalid 
a  contract  for  certain  terminal  improvements  entered  into  on  the  6th 
day  of  September,  1913,  between  the  commissioners  of  the  terminal 
station  commission  of  Buffalo  and  the  railroad  companies  named  above 
as  parties  defendant.  There  are  no  allegations  in  the  complaint  of 
fraud,  collusion,  or  bad  faith ;  but  the  plaintiff  predicates  his  case  upon 
allegations  that  the  commissioners  exceeded  the  authority  and  powers 
vested  in  them  in  executing  the  contract  in  question,  and  were  there- 
fore engaged  in  doing  unlawful  official  acts  within  the  meaning  of  the 
statute  authorizing  the  maintenance  of  a  taxpayer's  action. 

The  terminal  station  commission  of  Buffalo  was  created  by  an  act  of 
the  Legislature  passed  July  28,  1911,  and  known  as  chapter  842  of  the 
Laws  of  1911.  The  constitutionality  of  the  act  was  directly  attacked 
in  the  case  of  People  ex  rel.  Simon  v.  Bradley,  which  was  carried  to 
the  Court  of  Appeals.  The  constitutionality  of  the  act  was  there  sus- 
tained. The  opinion  of  the  court  rendered  on  the  decision  of  the  case 
is  found  under  the  title  of  People  ex  rel.  Simon  v.  Bradley,  207  N.  Y. 
592,  608,  609,  101  N.  E.  766,  771.  Judge  Chase,  on  rendering  the  pre- 
vailing opinion  of  the  court,  very  accurately  described  the  general  situ- 
ation which  led  to  the  passage  of  this  act  in  the  following  language : 

"In  considering  that  question  we  may  take  Judicial  notice  of  the  location, 
size,  and  commercial  importance  of  the  city  of  Buffalo.    It  Is  conceded  that 
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a  large  number  of  important  -trunk*- line  railroads  terminate  In  or  p^ss 
through  the  ctty,  and  each  has  passenger  and  freight  depots  and  accompany- 
ing terminal  tracks,  sidings,  and  switches  within  its  boundaries.  There  are 
several  hundred  miles  of  railroad  tracks  in  Its  streets  at  grade.  The  enor- 
mous amount  of  passenger  and  freight  business  within  the  city  arises,  not 
alone  from  its  large  population,  but  from  Its  being  a  central  point  in  rail- 
road transportation  and  the  Eastern  terminal  of  navigation  on  the  Great 
Lakes.  The  extent  of  the  transportation  business  centered  In  the  city  makes 
the  questions  relating  to  grade  crossings  and  terminal  and  depot  facilities 
therein  of  great  municipal  and  public  importance.  In  determioiag  such 
questions  the  conflicts  that  arise  among  public  officers  or  bodies  required  to 
act  thereon,  groups  of  owners  of  real  property  situated  in  difterent  sections 
of  the  dty,  and  the  several  railroad  and  navigation  ccwtporatlons  having  inde- 
pendent and  siJedal  Interests  involred,  make  it  important  that  adequate 
authority  and  control  should  rest  in  some  one  body  of  men  to  determine  and 
enforce  plans  by  which  the  use  of  the  city  streets  by  railroads  at  grade  shall 
be  avoided  and  the  handling  of  passengers  and  freight  in  the  municipal  and 
public  interest  shall  be  promoted." 

The  Lackawanna  Railroad  has,  for  many  years  past,  crossed  Michi- 
gan street,  between  Elk  and  Ohio  streets,  with  two  tracks  overhead. 
These  tradts  are  continued  westerly  and  reach  Ohio  street,  which  runs 
in  an  easterly  and  westerly  direction,  between  Mississippi  and  Liberty 
streets.  The  tracks  continue  westerly  through  Ohio  street,  first  on  an 
embankment,  and  then  at  grade  alot^  Ohio  street,  across  Illinois  street, 
Love  Alley,  and  Indiana,  Washington,  and  Main  streets,  to  a  small  and 
incommodious  passenger  station  on  the  westerly  side  of  Main  street. 
A  retaining  wall  built  in  Ohio  street  on  the  southerly  side  of  the  main 
tracks  of  the  Lackawanna,  for  a  distance  of  about  400  feet  from  the 
westerly  line  of  Liberty  street  to  a  point  about  75  feet  east  of  Illinois 
street,  narrows  the  usable  part  of  Ohio  street,  between  Illinois  and 
Mississippi  streets,  to  about  30  feet. 

In  addition  to  the  two  tracks  in  Ohio  street  which  we  have  men- 
tioned, there  is  also  a  siding  on  the  south  aide  of  the  main  tracks,  from 
the  center  of  Washington  to  the  westerly  side  of  Liberty  street.  In 
the  block  between  Main  and  Washington  streets,  switches  or  sidings 
are  given  ofi  from  the  main  tracks,  which  cross  Main  street  at  grade, 
so  there  are  five  tracks  at  grade  across  Main  street  at  this  point.  Along 
the  Buffalo  river,  between  Main  street  and  Commercial  slip,  the  Lacka- 
wanna has  a  large  and  busy  freight  house,  with  tracks  at  grade  through 
Prime  street,  and  across  West  Perry,  Hanover,  and  Lloyd  streets,  and 
one  track  across  Commercial  street  on  an  embankment  in  the  street, 
and  a  little  fiu1;her  to  the  west,  at  the  entrance  to  the  Buffalo  river, 
where  the  railroad  has  an  important  coal  trestle,  where  the  coal  handled 
each  season  amounts  to  about  a  million  and  a  half  tons.  All  the  busi- 
ness to  and  from  the  passenger  station,  the  lake  freight  house,  and  to 
the  coal  trestle  now  crosses  Main  street  at  grade. 

This  being  the  general  situation,  the  State  Public  Service  Commis- 
sion made  the  matter  the  subject  of  official  investigation,  and  conducted 
a  proceeding  instituted  by  itself  with  a  view  of  removing  the  dangers 
at  the  foot  of  Main  street.  Public  hearings  were  had.  In  December, 
1910,  the  president  of  the  Lackawanna  Railroad  submitted  to  the 
mayor  of  the  city  of  Buffalo  a  plan  for  treatment  of  the  entire  situation. 
This  plan  was  introduced  in  evidence  on  the  trial  of  this  case,  and 
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is  practically  the  plan  subsequently  adopted  by  the  terminal  commis- 
sion, saving  certain  concessions  to  the  city  by  the  railroad.  The  Public 
Service  Commission  passed  upon  the  plan  submitted  to  the  mayor, 
and  on  the  14th  of  December,  1910,  in  a  communication  dated  that 
day,  signed  by  all  the  commissioners,  stated  that  no  site  was  available 
for  the  Lackawanna,  except  near  the  foot  of  Main  street,  or  on  the 
outskirts  of  the  city ;  that  the  land  west  of  Main  street  was  inadequate 
for  the  construction  of  a  proper  and  adequate  station  building,  and  of 
adequate  tracks,  and  that  it  was  necessary,  therefore,  that  the  construc- 
tion of  the  station  be  east  of  Main  street ;  that  the  area  east  of  Main 
street  was  inadequate  without  the  closing  or  alteration  of  streets ;  that 
the  plan  of  the  station  building  proposed  was  approved  as  according 
with  the  dignity  and  importance  of  the  traffic  carried  on  and  the  com- 
munity served ;  that  necessity  seemed  to  require  that  one  track  remain 
at  grade  across  Main  street. 

On  the  28th  of  July,  1911,  the  Terminal  Station  Act  became  a  law. 
Litigation  followed  to  test  the  constitutionality  of  the  act,  as  above 
stated.  After  its  constitutionality  had  been  established,  the  terminal 
station  commission,  after  careful  consideration,  and  on  December  16, 
1911,  gave  notice  that  it  proposed  to  adopt  a  plan  relating  to  the  Lacka- 
wanna situation,  and  gave  notice  of  a  public  hearing  as  provided  by 
section  3  of  the  act.  On  that  hearing  the  plaintiff  appeared  by  counsel, 
proposed  a  plan  or  plans  in  the  place  of  those  suggested  by  the  com- 
mission, and  gave  testimony  touching  their  advisability  and  feasibility. 
After  such  hearing,  and  after  consideration  of  the  matter,  and  on 
September  6,  1913,  the  terminal  commission  adopted  the  plan  and  en- 
tered into  the  contract  now  attacked. 

By  the  plan  and  contract  adequate  terminal  facilities  are  provided 
for  the  railroad  company,  and  at  the  same  time  substantially  all  the 
tracks  at  grade  are  abolished  by  carrying  the  railroad  of  the  defendant 
corporation  ov«r  the  streets  at  an  elevation.  There  are  certain  excep- 
tions to  this  which  will  be  noted  later  in  the  opinion.  To  accomplish 
this,  it  became  necessary  to  close  and  abandon  certain  streets  or  por- 
tions of  streets,  which  will  also  be  discussed  further  on  in  the  opinion. 
The  plan  also  involved  the  closing  of  the  present  Ohio  street  westerly 
from  its  junction  with  Elk  street  to  the  easterly  line  of  Main  street,  and 
the  location  and  opening  of  a  new  street  in  its  place  and  stead,  to  the 
north  of  the  present  street  and  running  parallel  to  it,  to  be  also  known 
as  Ohio  street.  This  will  necessitate  the  acquisition  for  that  purpose 
of  quite  a  considerable  amount  of  property  held  by  private  owners. 

All  these  changes,  and  others,  will  more  fully  appear  by  the  map  of 
the  plan  adopted  by  the  report  of  the  commission,  accompanying  it,  and 
by  the  provisions  of  the  contract  for  carrying  out  the  scheme  of  im- 
provement, too  voluminous  to  set  out  in  detail.  Some  of  these  mat- 
ters, the  legality  of  which  is  questioned,  will  be  discussed  in  this  opin- 
ion. Sufficient,  however,  is  indicated  to  show  the  importance  of  the 
questions  involved. 

It  should,  however,  be  here  noted  that  there  exists,  by  virtue  of 
statute,  what  is  commonly  known  as  the  "Grade  Crossing  Commission" 
of  the  city  of  Buffalo,  to  which  body  is  given  power  and  authority  to 
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abolish  grade  railroad  crossings  in  the  city.  This  act,' however,  was 
amended  by  chapter  358  of  the  Laws  of  1911,  withdrawing  from  the 
jurisdiction  of  the  grade  crossing  commission  certain  territory  in  the 
city,  within  which  most  of  the  stations,  yards,  and  other  terminal  facil- 
ities of  the  many  different  railroads  entering  the  city  of  Buffalo  are 
located.  The  purpose  of  this  amendment  is  to  prevent  a  conflict  of 
jurisdiction  and  authority  between  the  two  commissions,  and  to  vest  in 
the  terminal  commission  full  and  complete  power  to  deal  with  the  en- 
tire situation,  which  necessarily  involves,  in  most,  if  not  all,  cases,  not 
only  securing  for  the  public  and  the  railroads  adequate  terminal  facili- 
ties, but  at  the  same  time  abolishing,  in  so  far  as  practicable  and  pos- 
sible, the  crossing  of  the  public  streets  at  grade. 

The  terminal  commission  and  the  railroad  defendants  contend  that, 
in  so  far  as  the  plan  is  concerned,  the  plaintiff's  only  remedy  was  to 
review  the  action  of  the  commission  by  writ  of  certiorari,  and  having 
omitted  to  pursue  that  remedy,  he  cannot  now  by  a  taxpayer's  suit  at- 
tack the  action  of  the  commission  as  to  the  plan  adopted. 

[  1  ]  The  evidence  shows  that  the  commission,  before  adoptipg  the 
plan  in  question,  pursued  the  directions  of  section  3  of  the  act,  and 
gave  a  public  hearing  on  the  plan  proposed.  Mr.  McCutcheon,  the 
plaintiff,  appeared  by  counsel  at  that  hearing,  offered  objections  to  the 
plan  proposed,  and  proposed  plans  of  his  own,  which  were  duly  con- 
sidered. The  commission,  on  September  6,  1913,  took  final  action  and 
adopted  the  plan  now  in  dispute.  We  think  that  there  can  be  no  ques- 
tion but  that  the  plaintiff  was  then  at  liberty,  if  he  had  seen  fit,  to  have 
had  those  proceedings  reviewed  by  certiorari.  This,  under  the  cases, 
would  have  been  an  appropriate  remedy.  People  ex  rel.  Myer  v. 
Adam,  74  App.  Div.  604,  77  N.  Y.  Supp.  754. 

Nevertheless  the  plaintiff  took  no  such  steps,  but  after  the  statutory 
time  to  review  by  certiorari  had  expired,  and  in  June,  1914,  after  the 
railroads  had  entered  upon  the  execution  of  the  contract  attacked,  and 
after  they  had  expended  many  thousands  of  dollars,  began  this  action 
to  restrain  the  defendants  from  carrying  out  the  plans  adopted  and 
contract  made. 

It  may  well  be  that  the  plaintiff  cannot  now  and  at  this  time,  by 
action,  question  the  wisdom,  feasibility,  or  legality  of  the  plan  adopted 
for  the  bettering  of  the  terminal  facilities  of  the  railroad  defendants. 
Although  this  objection  may  be  perfectly  good  in  so  far  as  the  general 
plan  itself  is  concerned,  nevertheless  there  would  still  remain  the  ques- 
tion whether  certaiii  provisions  of  the  contract  made  with  the  rail- 
roads for  carrying  out  the  plan  are  legal  and  valid.  We  therefore,  in 
the  disposition  of  this  case,  prefer  to  deal  with  the  questions  involved 
the  same  as  though  a  taxpayer's  action  were  the  sole  and  appropriate 
remedy  to  determine  the  issues  presented. 

[2]  This  action  is  based  on  section  1925  of  the  Code  of  Civil  Proce- 
dure and  section  51  of  the  General  Municipal  Law.  Before  entering 
upon  a  discussion  of  the  many  specific  questions  and  objections  raised 
to  the  legality  and  validity  of  the  plan  and  contract  in  question,  it  is 
pertinent  to  inquire  to  what  extent  this  court  may  go  in  reviewing  the 
acts  and  determination  of  the  terminal  commission.    I  think  it  may  be 
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safely  asserted  that  this  court  has  no  right  or  authority  to  substitute 
its  judgment  for  the  judgment  of  the  commission.  It  has  no  right  or 
authority  to  adopt  or  modify  any  plan  or  contract  that  commission  mav 
make,  even  though  it  should  be  of  the  opinion  that  some  other  or  dif- 
ferent plan  would  serve  the  city  and  the  railroads  better  than  the  one 
finally  adopted.  The  court  cannot  assume  to  correct  errors  of  judg- 
ment on  the  part  of  public  officials,  if  such  there  are.  The  sole  and 
only  inquiry  open  to  this  court  is  whether,  in  adopting  the  plan  and 
making  the  contract  attacked,  the  terminal  commission  exceeded  the 
power  and  authority  conferred  upon  it,  and  in  so  doing*  are  guilty  of 
doing  an  illegal  official  act,  and  wasting  the  funds  and  property  of  the 
city  of  Buffalo. 

Section  51  of  the  General  Municipal  Law  provides  that  "an  action 
may  be  maintained  against"  officers,  agents,  commissioners  or  other 
persons  acting  for  and  on  behalf  of  any  county,  town,  village,  or  munic- 
ipal corporation  in  this  state,  "to  prevent  any  illegal  official  act  on  the 
part  of  any  such  officers,"  etc.,  "or  to  prevent  waste  or  injury  to 
*  *  ,*  any  property,  funds  or  estate  of  such  county,  town,  village 
or  municipal  corporation,"  etc.  This  and  similar  statutes  in  other  states 
have  been  the  subject  of  many  judicial  decisions.  Judge  Dillon,  in 
his  learned  work  on  Municipal  Corporations  (5th  Ed.)  §  242,  sum- 
marizes these  dedsions  and  the  law  on  the  subject  as  follows : 

"Power  to  do  an  act  is  often  conferred  upon  municipal  corporations,  In 
general  terms,  without  being  accompanied  by  any  prescribed  mode  of  exer- 
dsing  it  In  such  cases  tbe  common  council  or  governing  body  necessarily 
have,  to  a  greater  or  less  extent,  a  discretion  as  to  the  manner  in  which  the 
power  shall  be  used.  This  discretion,  where  It  is  conferred  or  exists,  cannot 
he  judicially  interfered  with  or  (jnegtioned,  except  where  the  power  it  ex- 
ceeded, or  fraud  i»  imputed  and  thoum,  or  there  is  a  manifest  invasion  of 
private  rights." 

One  of  the  leading  cases  in  this  state  upon  the  subject  is  that  of 
Talcott  V.  City  of  Buffalo,  125  N.  Y.  280,  26  N.  E.  263,  where  a  tax- 
payer sought  to  enjoin  the  common  council  from  substituting  electric 
light  for  gas  in  one  of  the  streets,  and  where  it  was  charged  the  price 
to  be  paid  was  exorbitant,  and  the  expense  would  be  incurred  without 
any  additional  convenience  or  benefit  to  the  city  or  its  citizens.  The 
case  came  before  the  Court  of  Appeals  upon  a  demurrer  to  the  suffi- 
ciency of  the  complaint.    The  court  said : 

"The  most  that  can  fairly  be  said  to  be  charged  in  tbe  complaint  is  that 
the  authorities  of  the  city  are  using  the  power  conferred  by  the  charter 
unwisely  and  without  due  regard  to  economy.  The  question  for  our  deter- 
mination in  this  case,  therefore,  is  whether  a  taxpayer  can  maintain  ao 
action  to  restrain  the  governing  body  in  a  city  from  official  action,  within 
its  power  and  discretion  and  without  any  charge  or  allegation  of  fraud, 
collusion,  corruption,  or  bad  faith." 

After  considering  the  scope  of  the  existing  statutory  action,  Judge 
O'Brien  said,  at  page  288  of  125  N.  Y.,  at  p^e  265  of  26  N.  E. : 

"We  have  referred  to  the  origin  of  this  statute,  under  which  the  action 
is  brought,  the  title  of  the  act  of  1872  [Laws  1872,  c.  161],  and  the  ^nguage 
used  by  the  Legislature,  subsequently,  when  re-enacting  It  in  1881  [Laws 
1881,  c.  531]  and  1887  [Laws  18S7,  c.  673],  for  the  purpose  of  ascertaining 
whether  it  was  intended  to  authorize  a  taxpayer  to  maintain  an  action 
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against  the  members  of  the  common  council  In  a  city,  and  the  admlnlstratlTe 
officers  thereof,  for  the  purpose  of  restraining  officials  acting  within  the 
limits  and  scope  of  their  powers  and  discretion,  such  as  is  alleged  in  the 
complaint  In  this  action,  and  we  are  of  the  opinion-  that  it  was  not  Fall 
force  and  efFect  can  be  given  to  the  statute  by  confining  it  to  a  case  where 
the  acts  complained  of  are  without  power,  or  where  corruption,  fraud,  or 
bad  faith  *  •  •  is  charged.  Any  other  construction  would  subject  the 
discretionary  action  of  all  local  officers  and  municipal  bodies  to  review  by 
the  courts  at  the  suit  of  taxpayers,  a  result  which  would  burden  the  courts 
with  litigation,  without  increasing  the  efficiency  of  local  administration. 
Whatever  evils  may  exist  in  the  government  of  cities  that  are  due  to  mis- 
takes, errors  of  Judgment, 'or  the  lack  of  intelligent  appreciation  of  official 
duty  must  necessarUy  be  temporary,  compared  with  the  mischief  and 
inconvenience  which  judicial  supervision  In  all  cases  would  ultimately  pro- 
duce." 

The  general  doctrine  thus  laid  down  has  been  repeatedly  followed  in 
numerous  cases  applying  the  rule  to  varying  facts  and  circumstances. 
See  Kittinger  v.  Buf.  Traction  Co.,  160  N.  Y.  377,  54  N.  E.  1081 ; 
Rogers  v.  O'Brien,  153  N.  Y.  357,  47  N.  E.  456;  Ziegler  v.  Chapin, 
126  N.  Y.  348,  27  N.  E.  471 ;  Schanck  v.  Mayor,  69  N.  Y.  444;  Covers 
V.  Board  of  Supervisors,  171  N.  Y.  403,  64  N.  E.  193;  Holtz  v.  Diehl, 
26  Misc.  Rep.  224,  56  N.  Y.  Supp.  841 ;  Mead  v.  Turner,  ^34  App. 
Div.  692,  119  N.  Y.  Supp.  526. 

In  the  case  now  under  consideration  the  plaintiff  alleges  no  fraud, 
collusion,  or  bad  faith  on  the  part  of  the  terminal  commission  or  the 
railroad  defendants.  Our  inquiry,  therefore,  must  be  directed,  not  to 
the  question  as  to  the  merits  of  one  plan  over  another,  or  whether  modi- 
fications of  the  plan  finally  adopted  would  be  advantageous  to  the  city 
or  to  the  railroad  defendants,  but  whether  the  termiftal  commission 
has  exceeded  the  powers  conferred  upon  it  by  the  statute  creating  it, 
or  has  violated  the  Constitution  of  the  state,  or  some  other  law,  so  as 
to  render  its  action  illegal  and  void. 

Very  many  considerations  may  have  suggested  themselves  to  the 
members  of  the  conmiission  and  influenced  their  judgment,  which 
would  not  occur  to  a  court.  It  is  fair  to  assume  that  tiie  terminal  com- 
mission, composed  of  men  of  the  highest  character  and  business  stand- 
ing, after  several  years'  study  of  the  terminal  situation  and  its  de- 
mands, are  more  capable  of  making  a  correct  solution  of  the  questions 
committed  to  their  judgment  than  the  court  itself.  In  any  event,  this 
court  has  no  right  or  authority  to  disturb  the  careful  and  deliberate 
judgment  and  action  of  that  commission,  unless  it  has  mistaken  its 
powers  and  authority  and  violated  the  law. 

[3]  At  the  outset,  it  is  urged  by  the  plaintifiF  that  no  final  plan  for 
the  improvement  of  the  terminal  facilities  of  the  railroad  was  ever 
legally  adopted  by  the  terminal  commission.  It  is  contended  that 
after  the  original  and  tentative  plan  had  been  filed,  and  a  public  hear- 
ing had  thereon,  the  commission  made  certain  modifications  in  those 
plans,  and  without  any  further  public  notice  or  hearing  illegally  adopt- 
ed the  modified  plan  as  the  final  plan,  for  the  carrying  out  of  which  the 
contract  with  the  railroad  was  made.  Whatever  modifications  were 
made  in  the  plans  were  the  result  and  outcome  of  the  public  hearing 
held.  These  modifications  in  no  way  changed  the  general  plan,  but 
were  of  comparatively  trifling  importance. 
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The  plaintiff,  however,  urges  that  no  final  plan  could  be  legally 
adopted  before  the  terniinal  commission  had  called  and  given  a  further 
hearing  on  the  plans  as  modified.  We  think  the  plaintiff  is  in  errqr  in 
this  contention.    Section  3  of  the  act  provides  : 

"Sec.  S.  Before  adopting,  altering  or  modlfjring  any  plan  tbe  commis- 
sioners shall  give  notice  of  their  proposed  action  to  all  railroad  companies 
which  are  to  bear  any  part  of  the  expense  of  the  work  for  which  such  plan 
Is  made,  and  shall  give  them  an  opportmiity  to  be  heard.  The  commissioners 
shall  make  known  the  plan  or  modifications  of  a  plan  proposed  to  be  adopted 
by  them  by  filing  such  proposed  plan  or  modification  of  a  plan  in  the  office 
of  the  chief  engineer  of  the  bureau  of  engineering  in  said  city,  and  publish- 
ing a  notice  thereof  dally  in  at  least  two  of  the  daily  newspapers  published 
in  the  city  of  Buffalo  for  at  least  ten  days  before  the  first  hearing  thereon, 
and  shall  hear  the  railroad  company  or  companies  interested,  and  the  city 
and  any  party  Interested  by  their  respective  representatives  or  counsel  In 
opposition  thereto,  or  In  respect  to  any  proposed  change  therein.  Any  rail- 
road company  interested,  and  the  city,  and  any  interested  party,  may  at 
such  hearing  call  and  examine  witnesses  as  to  the  feasibility  and  expediency 
of  such  proposed  plan,  and  of  any  alteration  or  modification  thereof  which 
may  be  suggested,  and  of  any  new  plan  that  may  be  suggested.  Tbe  com- 
missioners shall  hear  the  proofs  and  allegations  of  the  parties,  reduce  the 
testimony  taken  by  them  to  writing,  and  they,  or  a  majority  of  them,  shall 
make  a  report  in  writing,  wherein  they  shall  state  the  plan  adopted  by  them; 
tbe  location  of  the  railroad  passenger  and  freight  stations  (which  shall  be 
located  at  or  near  their  present  location),  yards  and  appurtenances  and 
facilities  to  be  used  in  connection  therewith,  and  of  the  public  and  railroad 
approaches  thereto,  and  of  the  streets,  squares  and  public  places  oontiguons 
or  adjacent  to  said  stations,  yards,  facilities  or  approaches  to  be  used  for 
said  stations,  yards  and  therewith  connected  facilities  by  the  respective  rail- 
road corporations  whose  railroads  enter  or  operate  within  the  city  of  Buffalo, 
the  change  in  thp  location  or  grades  of  the  streets,  alleys  or  lands  owned  by 
said  city,  and  the  change  in  the  grades  of  existing  structures  carrying  streets 
over  or  under  railroads,  which  may  be  necessary  in  the  Judgment  of  said 
commissioners  to  secure  to  the  public  freedom  from  the  obstructions  of  tbe 
streets  of  said  city  by  railroads  and  adequate  services  for  the  transportation 
of  passengers,  freight  and  property  In  the  use  of  tbe  railroad  tracks,  switches, 
terminal  stations  or  facilities.  The  report  shall  be  filed  in  the  oflSoe  of 
the  clerk  of  Erie  county,  together  with  Uie  testimony  taken  before  the  com- 
missioners, and  such  report  shall  thereupon  become  the  plan  for  the  part 
of  tbe  work  provided  for  or  referred  to  therein.  The  commissioners  after 
adopting  any  plan  or  modifying  or  altering  any  plan  shall  give  notice  there- 
of to  the  railroad  or  railroad  companies  Interested,  and  to  the  dty,  and  shall 
designate  tbe  place  where  such  plan  or  copj  thereof  will  be  kept  on  file 
for  Inspection  and  examination." 

It  will  be  noted  that  the  statute  provides  that,  upon  public  hearing 
called,  any  interested  party  may  appear,  and  call  and  examine  wit- 
nesses "as  to  the  feasibility  and  expediency  of  such  proposed  plan, 
and  of  any  alteration  or  modification  thereof  which  may  be  suggested, 
and  of  any  new  plan  that  may  be  suggested."  This  testimony  shall 
be  reduced  to  writing,  and  said  commission  shall  make  a  report  in 
writing,  "wherein  they  shall  state  the  plan  adopted  by  them."  This 
"report  shall  be  filed  in-  the  office  of  the  clerk  of  Erie  county,  together 
Kith  the  testimony  taken  before  the  commissioners,  and  such  report 
shall  thereupon  become  the  plan  for  the  part  of  the  work  proznded 
for  or  referred  to  therein." 

It  seems  very  plain  to  the  court  that' the  statute  contemplates  that 
the  terminal  commission,  after  the  public  hearing  provided  for,  should 
take  final  action,  and  no  new  or  further  hearing  is  required;   that 
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after  such  hearing  the  terminal  commission  were  at  liberty  to  adopt 
such  modifications  of  the  tentative  plan  proposed  as  the  testimony 
and  criticism  of  interested  parties  suggested  as  advisable  and  proper. 
The  earlier  portion  of  the  section,  providing  that,  "before  adopting, 
altering  or  modifying  any  plan  the  commissioners  shall  give  notice," 
etc.,  evidently  relates  to  alterations  or  modifications  of  a  plan  which 
had  been  once  finally  adopted,  and  does  not  require  a  further  notice 
of  hearing  on  modifications  suggested  after  a  general  hearing  such  as 
was  had  in  this  case. 

If  hereafter,  in  this  case,  the  terminal  commission  should  propose 
to  alter  and  modify^  the  plan  finally  adopted,  as  stated  in  its  report 
of  September  6,  1913,  then  and  in  such  case  notice  and  public  hearing 
is  required  by  the  statute.  All  the  provisions  of  the  statute  must  be 
read  together,  and  when  so  read  we  can  reach  no  other  conclusion 
than  that  the  terminal  commission  did  not  violate  the  statute  in  adopt- 
ing a  final  plan  as  it  did  in  this  case.  As  stated  in  this  connection, 
the  changes  or  alterations  made  by  the  terminal  commission  from  its 
proposed  tentative  plan  related  only  to  minor  details,  and  did  not 
modify  any  of  the  general  features  of  the  plan  proposed. 

[4]  The  plan  as  adopted  by  the  terminal  commission,  and  proposed 
to  be  carried  out,  provides  among  other  things  for  the  laying  of  an 
extra  single  track  in  Water  street  for  a  distance  of  about  350  feet 
easterly  from  the  westerly  side  of  Commercial  street.  The  general 
plan  seeks,  as  far  as  possible,  to  do  away  with  tracks  at  grade  where 
they  cross  Main  street,  and  to  substitute  a  crossing  of  this  important 
thoroughfare  by  means  of  an  overhead  structure.  The  railroads  have 
for  years  owned,  and  used  in  their  freight  business,  warehouses  ex- 
tending from  the  westerly  line  of  Main  street  to  near  the  foot  of 
Commercial  street.  Freight  has  been  delivered  to  and  taken  from 
these  warehouses  by  cars  which  have  been  run  into  or  along  the  ware- 
house by  tracks  and  sidings  which  cross  Main  street  at  grade.  As 
these  warehouses  handle  large  quantities  of  freight  coming  from 
and  delivered  to  lake  carriers,  the  business  done  over  Main  street  has 
been  large.  In  order  to  obviate  the  doing  of  this  business  by  trains 
passing  over  Main  street  at  grade,  the  plan  adopted  by  the  terminal 
commission  provides  for  serving  this  warehouse  from  the  end  opposite 
Main  street — ^that  is,  from  the  Commercial  street  end — and  this  neces- 
sitated the  leaving  of  a  single  track  in  Water  street  leading  from  the 
main  track  of  the  railroad  to  and  into  and  along  the  warehouse  in 
question. 

The  evidence  given  on  the  trial  of  this  action  demonstrated  the  ne>- 
cessity  for  the  laying  of  this  track  if  the  great  mass  of  freight  busi- 
ness of  the  character  handled  in  this  freight  house  is  no  longer  to  be 
handled  over  tracks  at  grade  crossing  Main  street.  Indeed,  the  plain- 
tiff produced  on  the  trial  two  possible  alternative  plans  differing  from 
that  adopted  by  the  terminal  commission,  and  in  each  of  these  suggested 
plans  this  single  track  referred  to  is  laid  down  as  one  of  the  neces- 
sary means  of  carrying  out  the  suggested  alternative  plans. 

It  is,  however,  urged  on  the  part  of  the  plaintiff  that  the  terminal 
commission  had  no  power  or  authority  to  give  or  provide  for  the  lay* 
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ing  of  this  extra  track  in  Water  street,  and  therefore  the  plan,  and 
the  contract  with  the  railroad  defendants  to  carry  it  out,  rendered  the 
plan  and  contract  ill^l  and  void.  In  other  words,  the  plaintiff  con- 
tends that  the  Terminal  Act  does  not  confer  upon  the  commission 
created  by  it  the  power  or  authortiy  to  grant  franchises  to  cross  or 
lay  tracks  within  streets.  This  contention  involves  a  consideration  of 
the  entire  act,  the  purposes  sought  to  be  accomplished  by  it,  and  the 
general  powers  conferred. 

The  terminal  station  commission  was  created  by  chapter  842  of  the 
Laws  of  1911.  It  was  the  result  of  many  years'  effort  on  the  part 
of  various  mayors  and  public-spirited  citizens  to  obtain  relief  from 
what  was  generally  conceded  to  be  disgraceful  freight  and  passenger 
terminal  facilities  for  the  handling  of  traffic  in  this  great  city.  Com- 
mittees and  commissions  had  been  appointed  over  and  over  again, 
and  accompUshed  nothing  for  want  of  power  to  carry  out  suggested 
plans,  or  to  compel  the  city  and  the  common  carriers  to  agree  upon 
proper  means  for  accomplishing  the  objects  sought  to  be  obtained. 
As  the  result  of  these  futile  efforts,  tlie  citizens  of  Buffalo  appealed 
to  the  Legislature,  and  the  act  of  1911  was  passed,  with  the  evident 
purpose  that  the  commission  thus  created  should  have  full  power  to 
deal  with  the  terminal  conditions  in  Buffalo  and  give  the  relief  long 
sought. 

The  first  section  of  the  act  "authorized  and  directed*'  the  commis- 
sioners "to  adopt  from  time  to  time  plans  for  the  purpose  of  relieving 
the  congested  condition  of  the  railroad  situation  and  terminals  in  tlie 
city  of  Buffalo,  which  plans  shall  require  the  railroads,  or  other  trans- 
portation corporations  operating  within  the  city  of  Buffalo,  to  make 
such  changes  in  the  location  or  use  of  any  existing  tracks,  switches, 
terminals,  stations,  or  railroad  facilities  within  said  city  *  *  * 
which  in  the  judgment  of  said  commissioners  will  secure  to  the  public 
freedom  from  the  obstruction  of  the  streets  of  said  city  by  railroads, 
and  adequate  services  and  facilities  for  the  transportation  of  passen- 
gers, freight  and  property  in  the  city."  It  is  evident  the  Legislature 
intended  to  confer  on  this  commission  plenary  power,  not  only  to 
compel  the  railroads,  but  the  city  as  well,  to  do  what  is  requisite  and 
necessary  to  accomplish  the  result  desired,  subject  to  the  limitations 
placed  on  its  exercise  by  the  Constitution  of  the  state  and  the  provi- 
sions of  the  act. 

The  commission,  in  a  large  degree,  represented  the  city,  and  were 
authorized  to  exercise  powers  formerly  vested  in  other  bodies  and 
officials.  To  this  end  the  seventeenth  section  of  the  act  provides  as 
follows : 

The  provisions  of  any  acts  or  parts  of  acts,  Including  tbe  charter  of  the 
city  of  Buffalo,  which  are  inconsistent  with  this  act,  and  In  so  far  only  as 
they  are  Inconsistent  with  this  act,  shall  have  no  application  to  the  manner 
of  creating  this  commission,  or  to  the  rights,  powers  and  obligations  con- 
ferred or  created  by  or  under  authority  of  this  act,  or  of  any  proceedings 
taken  thereunder" 

— saving  that  the  Terminal  Act  shall  in  no  respect  interfere  with  or 
restrict,  abrogate  or  modify  the  law  creating  and  governing  Public 
Service  Commissions. 
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It  is  true  that  in  express  terms  the  first  section  quoted  does  not 
mention  extra  or  additional  tracks.  Nor  is  there  any  restriction  or 
prohibition  against  the  commissioners  providing  for  extra  tracks, 
where  the  necessity  exists.  Nevertheless,  the  statute  empowers  and 
directs  the  commissioners  to  "adopt  *  *  *  plans"  designed  to 
carry  out  the  purposes  of  the  act.  Such  a  construction  should  be 
placed  on  this  statute  as  will  enable  the  commissioners  to  perform 
the  duties  imposed  on  them,  and  fulfill  the  purposes  for  which  it  was 
enacted.  Certainly  it  should  not  be  so  narrowly  construed  as  to  de- 
feat these  purposes.  Nevertheless,  if  the  plaintiflf's  contention  in  this 
respect  were  to  prevail,  it  would  operate,  not  only  to  defeat  some  of 
the  main  purposes  of  the  general  plan  adopted,  but  probably  would 
prevent  the  adoption  and  carrying  out  of  any  comprehensive  plan  or 
scheme  for  terminal  relief. 

When  the  statute  empowered  the  terminal  commission  to  adopt 
"plans'^'  for  the  betterment  of  terminal  facilities  of  transportation 
corporations,  we  are  of  the  opinion  that  it  empowered  them  to  provide 
by  such  plans  all  the  necessary  details  for  making  the  plan  or  plans 
adopted  workable.  A  "plan"  necessarily  involves  the  necessary  tracks, 
switches,  and  other  approaches  required  for  the  proper  and  success- 
ful operation  and  use  of  the  stations,  freight  houses,  or  other  termi- 
nal facilities  to  be  provided.  The  greater  includes  the  less ;  the  whole, 
all  the  component  parts. 

We  must  conclude  that  it  was  the  intention  of  the  Legislature  to 
confer  upon  the  terminal  commissioners  power,  in  any  plan"  they 
might  adopt,  to  provide  for  extra  track  or  tracks  at  grade  in  the  pub- 
lic streets,  in  so  far  as  necessary  for  the  purpose  of  carrying  out  such 
plan ;  and  to  that  extent  they  have  the  right  to  exercise  the  authority 
and  powers  before  the  passage  of  the  act  possessed  by  other  officials. 
This  view  has  already  been  expressed  by  members  of  other  courts. 
Mr.  Justice  Foote,  in  his  opinion  in  the  case  to  test  the  constitutional- 
ity of  the  act  in  question,  speaking  for  the  Appellate  Division,  said : 

"It  appears  to  be  the  Intention  of  this  section  that  the  commission  shall 
be  vested  with  a  power  in  respect  to  compelling  railroad  companies  to  improve 
their  terminals,  similar  to  that  vested  in  the  State  Public  Service  Commis- 
sion, aiui  in  addition  that  the  commission  shall  have  power  over  the  city 
streets  and  city-oiened  property  to  compel  the  city  to  m^ke  such  changes  and 
alterations  therein  as  may  be  necessary  to  permit  the  enlargement  and  Im- 
provement of  the  railroad  terminals,  and  at  the  same  time  relieve  the  streets 
of  railway  tracks  and  structures  as  far  a»  possiUe  in  the  Interest  of  the 
city  and  its  inhabitants."  Hanrahan  v.  Terminal  Station  Commission,  162 
App.  Div.  366,  136  N.  X.  Supp.  1005. 

Judge  Chase,  speaking  for  the  Court  of  Appeals  in  the  action  in 
which  the  constitutionality  of  this  statute  was  involved  (People  ex 
rel.  Simon  v.  Bradley,  207  N.  Y.  592,  101  N.  E.  766)  among  other 
things,  said: 

"In  the  case  now  before  us  the  act  under  consideration  gives  to  the  terminal 
commissioners  certain  authority  that  had  theretofore  been  vested  in  part 
in  city  officers.  For  the  purpose  of  carrying  out  the  provisions  of  the  act 
the  duties  of  the  commissioners  that  are  new  are  so  associated  and  inter- 
mingled with  the  duties  now  devolved  upon  them  that  have  heretofore  existed 
In  other  officers  that  it  is  impracticable  to  wholly  separate  them." 
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The  statute  not  only  gave  the  com'mission  power  to  deal  with  the 
subject  of  terminals  and  terminal  facilities,  but  also  with  the  abolish- 
ment of  grade  crossings  of  public  streets.  In  exercising  these  pow- 
ers, it  is  quite  manifest  that  the  commission  would  be  compelled  to 
make  the  best  solution  possible  of  a  given  situation.  In  many  cases, 
if  not  all,  the  limited  retention  of  some  tracks  at  grade,  as  well  as 
the  laying  of  new  tracks  in  or  across  streets,  become  not  only  proper, 
but  necessary.  It  at  least  would  be  an  unusual  and  peculiar  case,  where 
a  comprehensive  scheme  for  improving  terminals  is  adopted,  if  it 
could  be  done  without  leaving  some  track  at  grade  or  substituting 
some  other. 

We  have  considered  all  the  evidence  and  circumstances  of  this  par- 
ticular case,  and  are  unable  to  discover  that  the  terminal  commission, 
in  any  particular,  exceeded  its  power  or  authority,  so  far  as  the  ex- 
tra track  in  Water  street  is  concerned. 

[5]  If  we  are  correct  in  our  view  as  to  the  right  to  authorize  the 
laying  of  the  service  track  in  Water  street,  then  an  equal  right  ex- 
ists to  authorize  the  continuance  of  a  single  track  across  Main  street 
for  serving  the  freight  house  of  the  railroad  company  immediately 
west  of  that  street.  This  is  not  a  new  track,  but  an  old  one  already 
there.  This  track  is  designed  to  serve  the  freight  house  under  ex- 
traordinary circumstances,  when  that  freight  house  is  crowded  and 
it  will  be  necessary  for  the  proper  operation  of  the  freight  business 
to  detach  part  of  a  string  of  cars  from  its  easterly  end  and  carry  them 
across  Main  street.  The  main  service  is  to  be  from  the  west,  and  the 
use  of  the  track  across  Main  street  only  occasional.  Instead  of  five 
tracks  across  Main  street  at  grade,  there  is  to  be  but  one,  and  this  is 
to  be  used  simply  for  emergency  purposes.  The  evidence  establishes 
a  reasonable  necessity.  This  plan,  including  the  provision  for  the  con- 
tinuance of  this  single  track  at  grade  across  Main  street,  was  sub- 
mitted to  the  Public  Service  Commission.  In  its  report  or  decision, 
the  State  Commission  said,  in  reference  to  this  track: 

"It  Is  undoubtedly  objectionable  that  any  track  should  be  left  at  grade. 
The  commission  has  earnestly  objected  to  tbe  plan  which  provides  for  one 
grade  track  across  Main  street.  Conference  with  the  officers  of  the  com- 
pany has  satisfied  us  that,  at  least  for  the  present,  it  is  unavoidable  in  the 
proper  handling  of  the  freight  business  of  the  company  that  at  certain  ex- 
ceptional times  durfbg  the  lake  season  such  a  track  must  be  available.  Its 
use,  however,  at  such  times,  can  be  regulated  by  the  commission,  so  as  to 
avoid  the  passage  of  trains  at  times  of  arrival  and  unloading  of  lake  passen- 
ger boats." 

As  the  act  relating  to  the  terminal  commission  deprives  the  State 
Public  Service  Commission  of  none  of  its  powers,  but  expressly  pre- 
serves them,  we  may  safely  assume  that  commission  will  so  regulate 
the  use  of  the  track  across  Main  street  as  to  minimize  any  dangers  in- 
cident thereto. 

[BJ  The  plaintiflf,  by  the  same  argument  by  which  he  challenges  the 
right  of  the  plan  to  provide  for  a  service  track  in  Water  street,  also 
challenges  the  provision  in  the  plan  for  placing  a  support  in  the  center 
of  Main  street  to  carry  the  girders  for  the  overhead  track.  The  ter- 
minal commission  were  of  the  opinion  the  plan  adopted  was  prefera- 
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ble  to  one  calling  for  a  single  girder,  which  in  case  of  a  single  span 
would  have  to  be  some  11  feet  in  depth.  We  have  no  quarrel  with 
that  conclusion,  but  the  plaintiff's  counsel  contends  that  such  a  struc- 
ture has  been  condemned  by  the  Court  of  Appeals  in  the  case  of  D., 
L.  &  W.  R.  Co.  V,  City  of  Buffalo,  158  N.  Y.  266,  53  N.  E.  44.  Judge 
O'Brien,  speaking  for  the  court,  upon  a  motion  for  a  reargument  of 
the  case  (158  N.  Y.  478,  53  N.  E.  533),  said: 

"The  Railroad  Law  [I^aws  1850,  c  140]  and  the  charter  undoubtedly 
authorize  the  municipal  authorities,  by  resolution  or  otherwise,  to  enter  into 
an  agreement  with  a  railroad  upon  a  plan  for  crossing  a  street  at  an  eleva- 
tion or  otherwise,  and  when  the  railroad  acts  upon  the  agreement  thus  made 
and  constructs  the  crossing  accordingly,  it  can  then  Insist  upon  maintaining 
its  structure  under  legislative  authority ;  but  the  difficulty  In  this  case  Is 
that,  in  view  of  the  numerous  contradictory  and  conflicting  acts  and  resolu- 
tions of  the  city  authorities,  it  cannot  be  said  that  such  an  agreement  was 
ever  made.  If  the  plaintiff  had  made  out  a  clear  case  of  consent  on  the  part 
of  the  oMt  authorities  to  the  construction  of  the  bridge  in  question  In  the 
manner  that  it  has  been  constructed,  the  plalntifEs'  case  would  stand  in  a 
different  Ught" 

The  case,  instead  of  being  an  authority  in  support  of  the  plaintiff's 
contention,  is  in  fact  of  just  the  opposite  import,  as  we  read  and  un- 
derstand it. 

[7]  Clause  8  of  the  contract  with  the  railroads  relates  to  the  con- 
struction of  a  new  fireboat  slip  for  the  city,  in  the  place  and  stead  of 
the  present  one,  over  which  the  tracks  of  the  railroad  are  to  run  under 
the  plan  for  the  new  railroad  terminals.  The  new  slip  is  to  be  con- 
structed a  short  distance  easterly  from  its  present  location,  and  to  be 
larger  in  size,  and  provided  with  a  concrete  dock.  The  railroad  agrees 
to  pay,  in  addition,  a  stated  sum  to  the  city  as  the  estimated  cost  of 
installing  new  water  mains  and  intakes  to  be  used  in  connection  with 
the  fire  tug,  if  the  city  shall  elect  to  accept  said  sum  and  itself  install 
such  mains  and.  intakes.  If,  however,  the  city  shall  not  so  elect,  then 
the  railroad  agrees  to  install  such  pipes  and  intakes  without  expense 
to  the  city.  It  is  further  provided  that  the  land  embraced  in  the  old 
slip  is  to  be  exchanged  for  the  lands  embraced  in  the  new  slip ;  that 
such  parcels  are  to  be  appraised  in  the  manner  provided  in  section  7  of 
the  act,  and  if,  on  such  appraisal,  the  value  of  the  parcel  to  be  acquir- 
ed by  the  city  shall  exceed  in  value  the  parcel  to  be  acquired  by  the 
railroad,  the  railroad  will  release  to  the  city  any  excess  in  such  valua- 
tion. In  short,  the  change  in  the  location  of  the  slip  shall  be  with- 
out expense  to  the  city,  and  by  the  arrangement  the  city  will  thus 
acquire  an  enlarged  and  improved  fireboat  slip.  The  advantage  is 
clearly  on  the  part  of  the  city,  and  yet  this  provision  of  the  contract 
is  challenged  by  the  plaintiff  as  an  unlawful  excess  of  power,  not  con- 
ferred upon  the  terminal  commission. 

A  somewhat  similar  question  is  raised  by  the  plaintiff  as  to  the 
clause  of  the  contract  by  which  a  triangular  shaped  parcel  of  land, 
immediately  west  of  Main  street  and  bounding  on  the  Buffalo  river,  is 
to  hn  conveyed  by  the  Lackawanna  Railroad  to  the  city  of  Buffalo.  It  is 
claimed  this  involves  an  unauthorized  exercise  of  power  by  the  termi- 
160N.T.S.--55 
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nal  commission.  The  evidence  shows  the  following  facts:  The  city 
of  Buffalo  had  laid  and  maintained  in  Washington  street,  and  running 
to  the  Buffalo  river,  a  water  main  with  proper  connections  and  in- 
takes, so  arranged  that  they  could  be  connected  with  fire  tugs  lying 
in  the  river  opposite  the  foot  of  Washington  street,  and  streams  of 
water  for  the  extinguishment  of  fires  be  pumped  through  the  main 
to  the  business  section  of  the  city.  By  the  plan  for  the  new  terminal, 
Washington  street,  extending  from  Ohio  street  to  Front  street,  so 
called,  is  to  be  closed,  and  the  passenger  station  of  the  railroad  com- 
pany is  to  be  erected  upon  and  over  this  portion  of  Washington  street 
to  be  closed.  This  necessitates  that  a  new  water  main  and  intakes 
be  constructed  elsewhere  for  the  operation  of  the  fire  protection  of 
the  city.  This  is  provided  for  by  the  plan  and  contract,  by  the  rail- 
road conveying  to  the  city  the  triangular  parcel  of  land  just  west  of 
Main  street.  '  The  new  mains  and  intakes  are  to  be  placed  on  this 
land,  and,  as  the  parcel  has  a  river  frontage,  a  fire  tug  is  enabled  to 
lie  alongside  and  pump  water  into  the  main.  It  is  thus  manifest  that 
the  plan,  so  far  as  this  change  is  concerned,  is  not  only  proper,  but  a 
necessary  one.  It  might  be  noted  that  by  the  provisions  of  the  con- 
tract, inasmuch  as  the  city  of  Buffalo  was  the  owner  of  the  fee  of 
Washington  street,  the  value  of  the  portion  of  the  street  taken  for 
terminal  purposes  was  to  be  appraised  by  a  commission  as  provided 
by  section  7  of  the  act,  and  this  triangular  shaped  parcel  to  be  con- 
veyed by  the  railroad  to  the  city  was  also  to  be  appraised  by  the 
same  commission.  This  has  been  done.  The  cost  of  constructing  the 
new  main  and  intakes  was  to  be  borne  entirely  by  the  railroad  com- 
pany. 

In  addition  to  the  propriety  and  necessity  of  providing  a  place  for 
the  water  main  and  intakes  for  the  fire  lines  and  their  operation,  the 
acquisition  by  the  city  operates  to  widen  Main  street  at  its  lower  ter- 
minus, and  to  broaden  the  approach  to  the  passenger  station  to  be 
erected  on  the  easterl}^  side  of  Main  street.  During  the  summer 
season,  many  excursionists  visit  the  foot  of  Main  street  to  take  boats 
running  from  the  dock  at  the  foot  of  the  street,  so  that,  independent 
of  the  question  of  water  mains  and  intakes,  the  deeding  of  this  tri- 
angular parcel  to  the  city  serves  a  useful  purpose  in  widening  the 
public  approaches,  at  this  point. 

We  are  of  the  opinion  that  the  terminal  commission  acted  clearly 
within  the  authority  conferred  upon  it  by  providing  in  the  plans  and 
contract  for  the  relocation  of  the  fire  tug  slip,  and  also  for  relocating 
the  water  mains  and  intakes  from  Washington  street  to  the  triangular 
parcel  in  question.  We  think  the  statute  anticipated  and  provided 
for  contingencies  such  as  were  presented  and  have  been  briefly  out- 
lined. By  the  first  section  of  the  act  the  commission  was  directed  to 
adopt  plans  requiring  the  railroad  to  make  necessary  changes  in  the 
location  of  station  and  tracks,  and  also  requiring  "the  city  to  make 
such  changes  in  the  location  *  *  *  of  the  streets,  alleys  or  lands 
owned  by  said  city,"  which  would  secure  adequate  terminal  facilities. 
By  section  3  the  commission  was  required  to  make  a  report  in  writ- 
ing, stating  the  plan  adopted,  etc.,  and  "the  change  in  the  location  or 
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grades  of  the  streets,  alleys  or  lands  owned  by  said  city,"  etc.  By 
section  5  the  commission  was  authorized  to — 

"agree  upon  behalf  of  said  city  with  any  company  for  the  change  of  loca- 
tion or  grade  of  any  street,  alley  or  public  place  which  may  be  necessary, 
and  may  agree  with  said  companies  for  the  eachange  or  sale  of  lands  owned 
by  said  city  at  a  price  therefor  to  be  determined  as  hereinafter  provided." 

Section  7  provides  for  an  appraisal  to  determine  the  value  of  lands 
to  be  taken  or  exchanged  and  prescribes  the  mode  of  procedure.  By 
section  9  of  the  act  the  commissioners — 

"are  authorized  and  empowered  to  acquire  any  lands  in  the  dty  of  Buffalo, 
to  close  or  alter  any  street,  alley  or  public  place,  to  change  in  or  remove  from 
any  such  street,  alley  or  public  place  any  gas  or  water  pipes,  sewers,  con- 
duits or  other  objects,  or  change  the  grade  of  any  street  which  they  shall 
decide  •  •  •  necessary  for  the  purpose  of  carrying  out  the  plans  and 
contracts  hereby  authorized,"  etc. 

We  are  unable  to  discover,  in  view  of  the  provisions  of  these  sec- 
tions, that  the  commission  exceeded  its  authority  in  providing,  as  ii 
did,  for  the  relocation  of  the  fire  tug  slip,  or  the  relocation  of  mains 
and  intakes  on  the  triangular  parcel  in  question. 

[t]  In  our  opinion,  the  contract  is  not  rendered  invalid  by  includ- 
ing in  the  plan  and  contract  the  provision  in  reference  to  the  small 
triangular  piece  of  land  on  the  northeasterly  corner  of  Main  and  Ohio 
streets.  It  appears  from  the  evidence  given  on  the  trial  that  the 
triangle  in  question  has  been  a  part  of  Ohio  street  for  upwards  of  30 
years.  By  the  contract  the  city  agreed  to  close  Ohio  street,  and  deed 
to  the  railroads  Oh.io  street  as  closed.  On  the  other  hand,  the  rail- 
road, by  section  5  of  the  contract,  specifically  included  this  small  tri- 
angle as  one-  of  the  parcels  which  the  railroads  agreed  to  deed  to 
the  city.  This  triangle,  by  the  plans,  clearly  appears  to  form  a  por- 
tion of  what  will  be  new  (or  relocated)  Ohio  street  when  laid  out  and 
opened. 

It  was  undoubtedly  an  oversight  and  mistake  to  have  included  this 
triangle  as  one  of  the  parcels  to  be  appraised  by  the  appraisal  commis- 
sion subsequently  appointed  under  section  7  of  the  act,  as  provided 
in  the  contract.  Hon.  Albert  Haight  was  named  by  this  court  as  the 
head  of  that  commission,  and  it  was  conceded  on  the  trial  of  this  ac- 
tion by  the  counsel  for  the  city  of  Buffalo  that  upon  the  hearing  had 
before  the  appraisal  commission  the  error  was  recognized,  and  no 
testimony  was  offered  as  the  basis  of  any  award.  It  was  properly 
omitted  from  consideration  on  that  proceeding.  The  counsel  for  the 
plaintiff,  however,  was  not  ready  on  this  trial  to  make  the  concession 
which  the  city  corporation  counsel  frankly  made. 

Inasmuch  as  this  plaintiff  is  prosecuting  this  action  as  a  taxpayer 
for  the  alleged  benefit  and  interest  of  the  city,  it  hardly  seems  to 
lie  in  his  mouth  to  assert  the  contrary  to  what  the  cjty  concedes  to  be 
the  fact,  especially  where  the  corporation  counsel,  in  other  respects,  is 
in  this  action  acting  in  harmony  with  the  plaintiff.  Be  that  as  it  may, 
we  can  see  that  what  appears  to  be  inconsistent  provisions  in  the  con- 
tract as  to  this  small  triangle  has  and  can  operate  to  work  no  wrong 
to  either  party.    If  the  contract  were  to  be  carried  out  to  the  letter,  it 
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would  leave  the  city  and  the  railroads  in  exactly  the  same  position  as 
they  would  be  if  the  contract  had  been  entirely  silent  as  to  this  small 
triangle. 

[8 J  By  the  plan  adopted  by  the  terminal  commission,  and  by  the 
contract  entered  into  with  the  railroads,  it  is  provided  that  certain 
public  streets,  or  portions  thereof,  shall  be  closed  and  abandoned  as 
public  streets.  Among  the  streets  so  to  be  closed  are  portions  of 
Prime  street,  Ohio  street,  and  those  portions  of  Washington,  Indiana, 
Illinois,  Mississippi,  Liberty,  and  Columbia  streets,  extending  from 
Ohio  street  and  Elk  street  (which  is  practically  an  extension  of  Ohio 
street)  to  Front  street  so  called.  In  the  case  of  all  streets  where  the 
fee  of  the  street  is  vested  in  the  city  of  Buffalo,  the  contract  with  the 
railroads  provides  for  the  appraisal  of  the  value  of  the  land  embraced 
within  such  streets  in  the  manner  provided  by  section  7  of  the  Ter- 
minal Act;  and  for  such  land  this  city  is  to  be  compensated  by  the 
railroads.  As  to  the  other  streets  closed,  where  the  fee  is  not  vested 
in  the  city,  the  contract  provides  for  no  compensdtion  to  be  paid  to 
the  city.  Such  are  the  stub  ends  of  Indiana,  Illinois,  Mississippi,  and 
Columbia  streets,  and  Front  street,  so  called,  extending  easterly  irom 
Main  street  to  a  point  easterly  of  Columbia  street. 

It  is  contended  on  the  part  of  plaintiff  that  the  city  is  entitled  to 
compensation  for  the  surrender  of  the  public  easements  in  such  of  the 
streets  as  are  to  be  closed  and  turned  over  to  the  railroad  companies, 
to  which  the  city  does  not  own  the  fee.  In  other  words,  the  con- 
tention of  the  plaintiff  is  that  the  city  of  Buffalo  owns  property  rights 
of  value  in  such  streets,  and  the  terminal  commission  had  no  right  or 
authority  to  surrender  these  rights  without  the  railroads  paying  for  the 
same,  and  to  do  so  violated  that  provision  of  the  Constitution  of  the 
state  providing: 

"No  county,  dty,  town  or  village  shall  hereafter  give  any  money  or  prop- 
erty *  *  *  to  or  In  aid  of  any  Individual,  association  or  corporation." 
•    •    •    ArHcle  8.  i  10. 

It  becomes  important  that  there  should  be  a  clear  understanding  of 
what  rights  the  city  of  Buffalo  has  in  streets  where  it  does  not  own 
the  fee.  We  think  it  may  be  safely  asserted  that  the  city,  as  such, 
has  no  property  interest  whatever  in  such  streets.  Whatever  rights 
to  travel  or  use  the  streets  exist  are  rights  which  belong  to  the  pub- 
lic at  large,  as  distinguished  from  any  right  the  municipality  itself 
has  or  had. 

[10]  The  construction  and  maintenance  of  public  highways  is 
primarily  one  of  the  great  functions  of  the  state,  and  while  their  care 
and  maintenance  may  be  committed  to  the  municipality,  the  tight  to 
travel  over  and  use  them  belongs  to  the  people  at  large.  We  speak 
of  the  city's  streets,  but  they  remain,  nevertheless,  the  state's  high- 
ways, subject  to  legislative  control.  Even  where  the  fee  of  the  street 
is  owned  by  the  municipality,  nevertheless  the  street  is,  in  law,  held 
in  trust  for  the  public  at  large.  The  property  rights  of  a  municipality 
in  public  streets  have  been  the  subject  of  judicial  decision  in  a  num- 
ber of  well-considered  cases  in  the  courts  of  this  state,  and  it  has 
been  held  that  even  the  ownership  by  a  municipality  of  the  fee  of 
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a  street  is  not  property  protected  by  the  clause  of  the  Constitution 
above  quoted. 

In  People  v.  Kerr,  27  N.  Y.  188,  the  question  was  distinctly  before 
the  Court  of  Appeals  and  squarely  decided.  The  city  of  New  York 
owned  the  fee  of  a  certain  street,  over  which  the  Legislature  had  au- 
thorized the  construction  of  a  surface  street  railway.  The  city  claimed 
it  was  entitled  to  compensation  for  the  additional  burden  imposed  up- 
on the  fee  of  the  street.  The  court  held,  after  considering  the  ques- 
tion of  the  city's  ownership,  that  the  municipality's  title  to  the  fee  of 
the  street  was  not  private  property,  but  was  in  trust  for  the  people  of 
the  entire  state,  and  that  the  Legislature  had  the  right  to  divert  the 
property  to  another  public  use,  without  compensation  to  the  munici- 
pality. The  language  of  the  court  expressed  in  its  opinion  in  that 
case  is  so  illuminating  on  the  subject  that  we  venture  to  quote  at 
length : 

"So  far  as  the  existing  public  rights  In  these  streets  are  concerned,  .such 
as  the  right  of  passage  and  travel  over  them  as  common  highways,  a  little 
reflection  will  show  that  the  Legislature  had  supreme  control  over  them. 
When  no  private  interests  are  Involved  or  Invaded,  the  Legislature  may 
doge  a  highway  and  relinquish  altogether  its  use  by  the  public,  or  it  may 
regulate  such  use  or  restrict  it  to  peculiar  vehicles  or  to  the  use  ot  particular 
motive  power.  It  may  change  one  kind  of  public  use  into  another,  so  long 
as  the  property  continues  to  be  devoted  to  public  use.  What  belongs  to  the 
public  may  be  controlled  and  disposed  of  in  any  way  which  the  public  agents 
see  fit  ♦  •  ♦  Whatever  may  be  the  quantity  or  the  quality  of  the  estate 
of  the  city  of  New  York  in  Its  streets,  that  estate  is  essentially  public  and 
not  private  property,  and  the  dty,  in  holding  it,  is  the  agent  and  trustee  of 
the  public,  and  not  a  private  owner  for  profit  or  emolument  It  is  not  ma- 
terial whether  the  public,  for  whom  the  city  is  vested  with  this  title,  con- 
sists of  those  who  may,  from  time  to  time,  be  citizens  of  New  Tork,  •  •  » 
although  it  might,  I  think,  be  shown  that  a  trust  to  keep  and  maintain  a 
highway  is  not  for  the  benefit  of  the  inhabitants  of  the  adjacent  dty  alone." 

Judge  Wright,  in  his  opinion  in  the  same  case,  said : 

"The  streets  In  question  are  not  owned  by  the  corporation  of  New  Tork. 
The  corporation  caimot  sell  or  dispose  of  them,  or  *  •  *  divert  them  to 
private  use.  Any  and  all  title  or  interest  which  the  city  has  in  them  is  held 
for  public  use,  is  public  property,  and  not  private  or  municipal.  •  •  « 
I  am  clearly  of  the  opinion  that  the  city  corporation  has  no  property  in  the 
streets  of  a  character  to  be  protected  by  the  constitutional  limitations  upoo 
the  right  of  eminent  domain..  It  is,  perhaps,  unnecessary  in  this  case  to 
consider  the  question  whether,  in  other  streets  of  the  dty  not  opened  under 
the  act  of  1913,  the  coriwration  has  a  property  in  them  to  be  thus  protected ; 
but.  If  it  were,  my  conclusions  would  be  the  same.  Whether  the  fee  or  owner- 
ship of  the  bed  of  ancient  streets  was  originally  vested  in  the  government, 
or  the  land  was  taken  and  condemned  for  public  use  under  colonial  or  state 
acts,  upon  paying  to  the  proprietors  a  compensation  for  the  soil  or  easement, 
or  was  voluntarily  ceded  to  the  public.  It  seems  plain  to  me  that  the  corpo- 
ration has  no  property  in  the  soil  of  tlie  streets,  to  be  constitutionally  pro- 
tected against  the  acts  of  the  state  in  regulating  their  use.  It  cannot  be  pre- 
tended that  the  absolute  title  and  estate  in  the  land  embraced  within  the 
streets  has  ever  been  granted  to  th«  corporation  from  any  source.  What- 
ever estate  or  interest  it  holds,  either  conferred  by  the  Dougan  charter  or  by 
the  state,  is  in  trust  for  the  public  use.  It  is  not  a  trustee  for  the  Inhabitants 
of  the  city  alone,  but  for  the  whole  people.  The  coriwration  may  exercise 
the  trust,  or  it  may  have  control  over  the  public  streets,  or  the  power  of 
regulating  their  use,  lut  that  is  not  corporate  property,  nor  has  the  corpo- 
ration, or  any  of  it»  corporators,  a  private  interest  therein,  or  a  right  to 
derive  profit  therefrom.    •    •    • 
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"The  Interest  In  the  use  of  streets  being  publlcl  Juris,  the  power  of  govern- 
ing and  regulating  auch  vse»  is  vested  in  the  Legislature,  as  the  representative 
of  the  whole  people.  It  Is  a  part  of  the  governmental  or  political  power,  of  the 
state,  in  no  way  held  in  subordination  to  the  municipal  corporation.  *  *  *  I 
know  of  no  restraint  upon  leglslatire  action,  unless  it  can  be  found  In  the  Con- 
stitution. .  *  ♦  •  The  city  corporation,  as  feeliolder  of  the  streets,  in  trust, 
for  public  use  as  highways.  Is  but  an  agent  of  the  stata  Any  control  which 
it  exercises  over  them,  or  the  power  of  regulating  their  use.  Is  a  mere  police 
governmental  power  delegated  by  the  state,  subject  to  its  control  and  direc- 
tion, and  to  be  exercised  In  strict  subordination  to  its  will.  The  corporation, 
as  such,  has  no  franchise  In  connection  with  the  use  of  the  streets  for  the 
transportation  of  passengers.  Whatever  power  or  authority  it  possesses  in 
respect  to  the  carriage  of  persons  for  hire  was  derived  from  acts  of  the  state 
Legislature,  which  power  may  be  resumed  by  the  grantor  at  its  pleasure." 

The  case  of  People  v.  Kerr,  27  N.  Y.  188,  has  been  frequently  cit- 
ed with  approval  in  later  decisions.  It  was  so  cited  in  People  v.  Tax 
Commissioners,  174  N.  Y.  443,  67  N.  E.  75,  where  the  following  lan- 
guage was  used: 

"A  highway  may  be  local,  but  the  title  thereto  is  not,  for  whether  a  fee 
or  an  easement  it  is  held  in  trust  for  the  people  at  large,  represented  by  the 
state,  which  has  control  of  the  streets  and  of  the  erections  therein." 

In  the  case  of  City  of  New  York  v.  Rice,  198  N.  Y.  128,  91  N.  E. 
284,  28  L.  R.  A.  (N.  S.)  375,  again  citing  People  v.  Kerr,  the  court 
said: 

"The  ownership  by  the  city  of  the  fee  of  the  land  in  the  street  is  im- 
pressed with  a  trust  to  keep  the  same  open  and  for  use  as  such.  The  trust 
is  pubUd  Juris,  that  is,  for  the  whole  people  of  the  state,  and  is  under  the 
absolute  control  of  the  Legislature;  In  which  body,  as  representing  the 
people,  Is  vested  power  to  govern  and  to  regulate  the  use  of  the  streets. 
There  Is  no  right  in  the  city  to  use  Its  property  therein,  as  it  might  corpo- 
rate property,  nor  otherwise  than  as  the  Legislature  may  authorize  for  some 
public  use  or  benefit." 

In  Craig  v.  Rochester  City  &  Brighton  R.  R.  Co.,  39  N.  Y.  404,  the 
court  said  in  its  opinion  at  page  412: 

"In  People  v.  Kerr,  one  of  the  cases  cited,  which  was  subsequently  carried 
to  the  Court  of  Appeals,  and  Is  reported  in  27  N.  Y.  188,  the  decision  was 
put  upon  the  ground  that  the  fee  of  the  street,  as  against  the  plaintiffs,  was 
held  by  the  corporation  of  New  York  City,  and  that  the  plaintlfFs,  other  than 
the  people,  had  no  property  in  the  land  forming  the  bed  of  the  street  in  trout 
of  tJieir  respective  premises,  to  be  protected  by  the  constitutional  limitation 
upon  the  right  of  eminent  domain." 

This  doctrine  was  reaffirmed  in  Peck  v.  Schenectady  R.  Co.,  170  N. 
Y.  298,  63  N.  E.  357. 

Another  important  case  is  that  of  Matter  of  Grade  Crossing  Com- 
missioners, 66  App.  Div.  439,  73  N.  Y.  Supp.  10,  where  the  Appellate 
Division  held  that  the  city  of  Buffalo  was  not  entitled  to  compensation 
for  the  taking  of  the  fee  of  a  street  owned  by  the  city  of  Buflfalo  for 
use  by  a  railroad  in  connection  with  a  grade  crossing  improvement 
Presiding  Justice  Adams,  in  the  course  of  his  opinion,  said : 

"It  therefore  only  remains  to  determine  how  much  consideration  shall  be 
given  to  the  contention  of  the  city  that  It  is  entitled  to  recover  compensation 
of  the  respondent  for  any  injury  done  to  parcels  76  and  77  in  consequence 
of  the  change  of  the  grntle  of  Hamburg  street.  For  reasons  which  we  shall 
proceed  to  state  as.  briefly  as  possible,  we  do  not  deem  this  contention  well 
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founded.  In  the  first  place,  It  is  not  in  accord  with  the  well'recognized 
principle  of  law  that,  where  the  fee  of  a  street  is  in  a  municipality,  the 
same  is  held  in  trust  for  public  purposes,  and  the  municipality  can  therefore 
recover  no  damage,  either  direct  or  consequential,  for  any  new  use  to  which 
such  street  may  be  pul^  unless  the  same  is  authorized  by  the  Legislature" — 
dtlng  People  t.  Kerr. 

It  should  be  borne  in  mind  that  in  all  the  cases  above  cited  the  fee  to 
the  land  in  the  street  appears  to  have  been  vested  in  the  municipality, 
while  in  the  case  now  before  us  for  disposition  the  city  of  Buffalo 
makes  no  claim  to  the  fee  of  the  streets  to  be  closed.  As  to  all  streets 
to  be  closed,  where  the  fee  is  vested  in  the  city,  the  contract  attacked  ex- 
pressly provides  for  compensation  by  the  railroad  defendants.  It  is 
only  where  the  city  does  not  own  the  fee  that  there  is  provided  by  the 
contract  a  closing  of  the  streets  without  an  appraisal  and  compensa- 
tion. 

The  only  right  the  public  have  in  such  cases  is  the  right  to  use  such 
street  for  street  purposes,  and  this  right  principally  is  the  right  to  pass 
over  them ;  and  this  right  is  vested,  not  in  the  municipality  as  a  corpo- 
ration, but  in  the  people  of  the  state  at  large.  If  any  compensation  for 
the  closing  of  stich  streets  were  to  be  made,  it  should  go,  not  to  the  city, 
but  to  the  state,  or  to  the  people  at  large,  to  whom  the  right  belongs, 
unless  the  Legislature  has,  by  some  statute,  expressly  provided  other-  ■ 
wise. 

[11]  It  is  urged  by  counsel  for  the  plaintiff,  and  by  the  corporation 
counsel  of  the  city,  that  the  Terminal  Act  provides  and  contemplates 
that  compensation  should  be  made  the  city  for  the  right  to  close  the 
streets  uhder  discussion,  even  though  the  city  did  not  own  the  fee.  We 
do  not  so  read  or  tmderstand  the  act.  By  section  9  of  the  act  it  is  pro- 
vided : 

"The  commissioners  are  authorized  and  empowered  to  acquire  any  lands  in 
the  dty  of  Buffalo,  to  close  or  alter  any  street,  alley  or  public  place,  to  change 
In  or  remove  from  any  such  street,  alley  or  public  place  any  gas  or  water 
pipes,  sewers,  conduits,  or  other  objects,  or  change  the  grade  of  any  street 
which  they  shall  decide  shall  be  necessary  for  the  purpose  of  carrying  out 
the  plans  and  contracts  hereby  authorized,  and  the  proceeding  provided  for 
in  section  seven  *  *  *  shall  be  applicable  for  the  purpose  of  acquiring 
title  to  any  lands  necessary  to  be  taken." 

Section  7,  as  we  have  previously  seen,  provides  for  the  method  of  as- 
certaining the  value  of  different  parcels  of  land  to  be  conveyed  to  the 
railroad  by  the  city,  or  to  the  city  by  the  railroad,  upon  an  exchange  of 
properties.  The  appraisal  commission  appointed  pursuant  to  this  sec- 
tion is  to  ascertain  "the  fair  market  value  of  any  lands  owned  by  the 
city  of  Buffalo,  to  be  exchanged  or  sold  by  it. '  It  is  quite  manifest  that 
compensation  is  to  be  made  only  where  the  city  is  the  "oruner  of  lands" 
to  be  exchanged.  There  is  not,  in  the  entire  act,  from  beginning  to  end, 
a  suggestion  that  the  city  is  to  be  compensated  for  easements  belonging 
to  the  people  at  large.  We  can  discover  nothing,  even  by  implication, 
in  the  statute  justifying  the  inference  that  it  was  contemplated  the  city 
should  be  compensated  for  easements  which  it  did  not  own. 

To  summarize  the  law,  as  we  understand  it  and  gather  it  from  the  de- 
cided cases,  the  city  had  no  property  right  in  the  streets  proposed  to  be 


Digitized  by 


Google 


872  IBO  NEW  YORK  STJPPLEMBNT  (Sup.  Ct 

closed,  where  the  fee  of  the  land  is  not  vested  in  the  manicipality. 
Such  right  belongs  to  the  people  of  the  state  at  large.  To  close  such 
streets  is  no  violation  of  the  state  Constitution,  forbidding  a  city  giving 
its  property  to  a  corporation  without  compensation.  Such  streets  and 
highways  are  subject  to  legislative  control,  and  may  be  discontinued  al- 
together, provided  by  so  doing  private  rights  are  not  violated.  The  Leg- 
islature, by  express  authority  conferred  by  statute,  has  authorized  the 
terminal  commission  to  close  these  streets  when  in  their  judgment  it  is 
necessary  so  to  do,  to  carry  out  the  terminal  plans  adopted  by  it.  The 
terminal  commission  has  acted  upon  that  authority  and  closed  the 
streets  in  question. 

[12]  The  legal  operation  of  the  closing  of  the  streets  is  simply  to  re- 
lieve the  land,  within  the  streets  closed  and  abandoned,  of  the  public 
easements  which  have  theretofore  existed  in  them.  The  owners  of  the 
fee  of  the  streets,  whoever  they  may  be,  then  become  the  owners  of  the 
land,  discharged  of  these  easements.  37  Cyc.  192 ;  Tinker  v.  Russell, 
14  Pick.  (Mass.)  279;  Commonwealth  v.  Western,  1  Pick.  (Mass.)  136; 
McQuigg  V.  CuUins,  56  Ohio  St  649,  47  N.  E.  595.  The  rule  is  stated 
in  37  Cyc.  202 : 

"That  when  the  highway  is  discontinued  or  abandoned  the  land  becomes  dis- 
charged of  the  servitude,  and  the  entire  and  exclusive  enjoyment  reverts  to 
the  proprietor  of  the  soil,  except  where  the  fee  to  the  highway  has  passed 
to  the  publia" 

See  cases  there  cited,  among  them  the  following  New  York  cases: 
Mangam  v.  Sing  Sing,  11  App.  Div.  212,  42  N.  Y.  Supp.  950;  Jackson 
V.  Hathaway,  15  Johns.  447,  8  Am.  Dec.  263. 

[13]  The  evidence  shows  that  the  Lackawanna  Railroad  is  the  own- 
er of  the  land  between  the  present  location  of  Ohio  street  and  the  Buf- 
falo river  lying  easterly  of  Main  street  and  extending  to  Liberty  street, 
including  the  fee  of  Front  street  and  the  fee  of  the  stub  ends  of  Illi- 
nois and  the  other  cross  streets  running  to  Front  street,  so  called,  with 
the  possibility  that  there  may  be  some  small  outstanding  interest  of 
third  parties  in  the  fee  of  some  of  the  stub  ends  of  some  of  these  streets 
extending  to  Front  street  proposed  to  be  closed. 

In  this  action  we  do  not  think  it  necessary  for  the  court  to  decide 
whether  or  not  any  such  interest  is  in  fact  outstanding.  It  is  sufficient 
to  say  thjit  such  interest,  if  any  exist,  is  not  vested  in  the  city  of  Buffalo. 
If  the  railroad  does  not  now  own  the  entire  and  complete  title  to  all  the 
property  upon  which  it  is  proposed  to  construct  its  station  and  other 
terminal  facilities,  then  it  will  be  necessary  for  the  railroad  to  acquire 
title  either  by  purchase  or  by  condemnation.  In  any  event,  such  ques- 
tions can  in  no  way  affect  the  outcome  of  this  litigation.  In  this  con- 
nection it  would  not  be  out  of  place  to  say  that  a  claim  is  made  that 
the  city  does  own  title  to  or  an  interest  in  the  fee  of  Liberty  street, 
which  will  be  considered  later  by  the  court. 

[14]  We  have  heretofore  seen  that  the  control  of  public  highways 
is  vested  in  the  Legislature,  and  that  the  power  to  close  streets  rests 
with  that  body  as  the  representative  of  the  state,  and  that  this  power 
may  be  delegated  by  it  to  public  officials  acting  for  it.  It  is  claimed  by 
the  plaintiff,  however,  that  this  power  cannot,  or  should  not,  be  exer- 
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dsed  in  the  case  of  Front  street.  No  small  portion  of  the  plaintiff's 
efforts  have  been  directed  to  the  proposition  that,  while  the  terminal 
commission  might  close  other  streets,  yet  so  far  as  Front  street  is  con- 
cerned this  cannot  legally  be  done. 

We  are  unable  to  discover  any  good,  sufficient  reason  why  the  same 
power  which  may  exist  in  the  one  case  does  not  exist  to  an  equal  de- 
gree in  the  case  of  Front  street,  so  called.  It  is  argued  that  because 
Front  street,  so  called,  runs  along  the  margin  of  Buffalo  creek,  or 
harbor,  and  over  the  docks  built  along  that  water,  that  an  exception 
to  the  general  rule  exists  under  such  circumstances,  and  that  at  least 
to  close  this  street  under  all  the  existing  conditions  would  be  illegal, 
and  that  to  do  so  constitutes  such  an  abuse  of  power  or  discretion  as 
renders  the  act  of  the  terminal  commission  invalid  and  void,  or  a  waste 
of  public  property  within  the  meaning  of  the  Taxpayer's  Act.  This 
necessitates  an  extended  inquiry  into  the  history  and  status  of  this 
street,  over  which  there  has  been  in  the  past  no  little  controversy  and 
discussion. 

It  is  claimed  on  the  part  of  the  defendants,  saving  the  city,  that 
Front  street  has  long  ceased  to  exist  as  a  public  street,  and  has  been 
abandoned  for  highway  purposes.  A  large  amount  of  documentary 
and  oral  testimony  was  introduced  on  the  trial  of  this  action  tending 
to  sustain  the  contention  of  the  various  parties.  It  will  be  noted  that, 
in  the  contract  which  is  attacked.  Front  street  is  referred  to  as  "Front 
street,  so  called."  No  other  street  mentioned  in  the  contract  is  so 
designated,  and  the  words  used  to  describe  the  street  at  once  suggest 
a  possible  doubt  in  the  minds  of  the  parties  to  the  contract  of  the  real 
legal  status  of  the  "so-called"  highway.  Those  familiar  with  the  prior 
litigation  in  the  courts  over  the  existence  of  this  street  as  a  street  will 
at  once  appreciate  the  significance  of  the  term  used,  and  why  it  is  so 
referred  to  in  the  contract. 

The  dispute  between  the  city  of  Buffalo  and  the  Lackawanna  Rail- 
road, which  resulted  in  an  action  which  was  carried  to  the  Court  of 
Appeals  and  is  commonly  known  as  the  "Front  Street  Case,"  where  the 
judgment  of  the  lower  courts  was  reversed  and  a  new  trial  ordered, 
is  well  known.  See  Citv  of  Buffalo  v.  D.,  L.  &  W.  R.  R.  Co.,  190  N.  Y. 
84,  82  N.  E.  513,  16  h.  R.  A.  (N.  S.)  506;  Id.,  68  App.  Div.  488,  74 
N.  Y.  Supp.  343,  affirmed  in  part  176  N.  Y.  594,  68  N.  E.  1115,  affirmed 
178  N.  Y.  561,  70  N.  E.  1097.  The  new  trial  ordered  in  190  N.  Y. 
84,  82  N.  E.  513,  16  L.  R.  A.  (N.  S.)  506,  was  never  had.  Undoubtedly 
the  parties  to  the  contract  had  the  contentions  of  the  city  and  of  the 
railroads  in  mind  when  they  drew  this  contract,  and  that,  in  order  to 
save  any  question  which  might  arise  in  the  future  as  to  whether  Front 
street  is  or  is  not  a  public  street,  the  terminal  commission  undertook 
to  formally  close  the  street. 

It  is  contended  by  the  plaintiff,  however,  that  this  action  on  the  part 
of  the  terminal  commission  is  such  a  formal  recognition  of  the  exist- 
ence of  Front  street  as  a  public  street  that  all  parties  are  now  estopped 
from  questioning  its  legal  existence  as  a  public  highway,  and  that  for 
the  purpose  of  this  action  the  court  must  assume  that  such  a  street  ac- 
tually and  legally  exists.  If  it  does  not,  all  the  contentions  made  in  its 
behalf  by  the  plaintiff  necessarily  fall  to  the  gfround. 
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In  the  view  the  court  takes  of  this  case,  it  matters  little,  however,  as 
to  the  general  result,  whether  Front  street  is  to  be  deemed  an  actual 
public  street  or  not,  for  the  legislative  act  under  which  the  terminal 
commission  exists  expressly  confers  upon  the  commission  full  power 
to  close  all  streets  when  in  their  judgment  such  action  becomes  neces- 
sary to  carry  out  its  plans  for  the  miprovement  of  the  terminal  fa- 
cilities of  the  railroad  defendants.  Let  us,  however,  examine  into  the 
facts  of  the  case,  with  a  view  of  ascertaining  the  nature  and  extent 
of  the  public's  interest  in  the  street  in  question.  The  record  is  so  volu- 
minous that  in  the  compass  of  an  opinion  we  can  only  outline  the  salient 
features. 

It  appears  that  early  in  the  last  century  the  Holland  Land  Company 
made  and  filed  a  map  of  the  village  of  New  Amsterdam,  showing  an 
open  space  along  the  northerly  bank  of  Buffalo  creek  east  of  Main 
street,  which  is  claimed  to  be  Front  street.  It  does  not  appear  that  this 
area,  extending  from  Main  to  Michigan  street,  was  ever  worked  or 
traveled.  About  the  year  1837,  or  prior  thereto,  wharves  were  con- 
structed along  the  river  by  private  enterprise.  In  June,  1826,  a  res- 
olution was  passed  naming  the  street  on  the  margin  of  Big  Buffalo 
creek,  from  Main  street,  easterly,  "Ohio  street."  In  May,  1829,  the 
Holland  Land  Company  executed  deeds  to  the  owners  of  all  lots  situate 
upon  the  alleged  street,  between  Main  and  Michigan  streets,  where- 
in and  whereby  the  Holland  Land  Company  conveyed  to  such  own- 
ers all  the  premises  lying  between  the  southerly  line  of  their  respec- 
tive lots  and  the  Buffalo  river,  in  which  deeds  no  reference  is  made 
to  the  existence  of  this  so-called  street.  Probably  under  the  rule 
of  law  laid  down  m  Johnson  v.  Grenell,  188  N.  Y.  407.  81  N.  E. 
161,  13  L.  R.  A.  (N.  S.)  551;  Id.,  112  App.  Div.  620,  98  N.  Y. 
Supp.  629,  the  conveyances  of  the  lots  abutting  in  the  street  carried 
with  them  the  fee  of  the  street  to  the  margin  of  the  river.  However 
this  may  be,  the  owners  of  the  lots  abutting  on  this  street  became  vest- 
ed with  the  fee  of  the  land  forming  the  bed  of  the  street,  and  the 
Lackawanna  Railroad,  by  purchase  and  conveyance  from  such  prior 
owners,  has  become  and  is  now  the  owner  of  lots  74, 75,  76,  77,  and  78, 
and  of  all  the  land  lying  between  the  southerly  line  of  the  present  Ohio 
street  and  the  river,  and  over  which  the  present  docks  are  constructed. 
There  is  no  claim  that  the  city  itself  ever  acquired  any  interest  in  or 
ownership  of  the  fee  of  this  street. 

On  March  20,  1830,  the  trustees  of  the  village  of  Buffalo,  acting  as 
commissioners  of  highways,  passed  a  resolution  closing  the  street.  Un- 
doubtedly the  village  trustees  assumed  to  act  pursuant  to  chapter  152 
of  the  Laws  of  1826.  On  fhe  same  day,  and  by  separate  resolution,  the 
village  trustees  passed  another  resolution,  the  latter  portion  of  which 
reads  as  follows : 

"Resolved,  also,  that  all  those  persons  to  whom  deeds  have  been  executed 
toy  the  Holland  Company  be  entitled  to  receive  said  deeds  on  their  executing 
to  the  trustees  their  bond,  conditioned  to  construct  a  road  two  rods  in  width 
along  Big  Buffalo  creek  in  front  of  their  lands  at  $uoh  times  at  they  ahatt 
occupy  their  lota  toith  buildingt." 

Of  course,  the  village  trustees  had  no  power  to  impose  any  such  con- 
<lition  upon  lot  owners  as  to  their  acceptance  of  deeds  from  the  Holland 
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Land  Company.  These  public  records,,  however,  show  that  Front 
street,  so  called,  was  formally  abandoned  by  the  village  authorities, 
and  that  they  had  attempted,  by  resolution,  to  provide  for  the  laying 
out  of  a  new  street  by  the  lot  owners  at  some  time  in  the  future  when 
they  should  occupy  their  lots  by  buildings.  On  March  10,  1832,  a  sim- 
ilar resolution  was  passed  as  to  certain  property  owners.  There  is  an 
absence  of  proof  that  these  owners  ever  in  fact  improved  their  prop- 
erty or  built  this  road ;  nor  can  we  find  any  statutory  authority  for  vil- 
lage authorities  or  highway  commissioners  laying  out  a  street  by  any 
such  method  or  resolution.  It  would  appear  that  the  original  action 
of  the  trustees  passed  in  1830,  discontinuing  the  road,  was  considered 
irregular,  and  accordingly  on  the  6th  day  of  April,  1832,  a  resolution 
was  passed  recitinjg  the  alleged  irregularity  and  reciting: 

"That  so  mucb  of  the  street  as  was  originally  laid  out  along  the  banks  of 
the  Big  Buffalo  creek  from  Main  to  Martin  (Michigan)  street  as  not  covered 
by  the  present  Front  street  be  and  the  same  Is  hereby  discontinued  In  pur- 
suance of  the  prayer  of  this  petition." 

In  this  connection  it  should  be  noted  that  the  original  street  closed 
by  this  resolution  was  one  chain,  or  66  feet,  in  width,  whereas  the  new 
street  contemplated  to  be  opened  was  to  be  two  rods,  or  33  feet,  in 
width.  It  is  doubtful  whether  the  street  contemplated  in  the  prior  reso- 
lutions was  ever  in  fact  laid  out  or  existed  as  a  street.  Beyond  doubt, 
the  space  in  question  had  been  built  over  by  the  owners  of  the  land,  and 
covered  with  wharves  and  docks ;  for  on  December  27,  1837,  a  resolu- 
tion was  passed  as  follows : 

"ResolTed,  that  all  the  docks  and  wharves  on  the  north  side  of  the  Big 

Buffalo  creek  In  the  city,  commencing  at  the  Evans  slip  and  extending  up 
the  creek  to  the  bridge,  shall  hereafter  be  built,  constructed,  and  repaired 
or  rebuilt  under  the  direction  of  the  common  council  as  a  puhlio  highway: 
that  the  city  surveyor,  with  the  assistance  of  the  street  commissioner,  be  and 
he  is  hereby  directed  to  survey  and  ascertain  the  front  line  for  the  said 
docks  and  wharves  on  the  said  creek,  and  their  elevation  or  height,  fixing  the 
line  where  docks  now  are  or  heretofore  have  been  erected  as  nearly  as  may 
be  at  the  fronts  of  those  docks,  and  ascertaining  and  making  the  height  or 
elevation  for  said  docks  and  wharves  at  said  front  line  at  least  six  inches 
above  where  the  highest  floods  of  water  in  said  creek  during  the  year  1S37 
has  reached. 

"And  It  Is  hereby  further  resolved,  that  the  standing  committee  on  streets 
and  on  wharves  and  on  public  grounds  be  and  are  hereby  appointed  a  spedal 
committee,  and  that  as  such  committee  they  are  directed  to  prepare  and  re- 
port to  the  next  meeting  of  the  council  a  plan  for  the  erection  of  said  docks 
and  wharves  and  the  raising  and  improving  of  the  streets  near  said  docks  and 
wharves  in  the  First  ward  of  the  city." 

It  was  not  until  the  following  year  that  the  city  of  Buffalo  was  given 
any  jurisdiction  over  the  wharves  of  the  city.  See  section  13  of  chapter 
63  of  the  Laws  of  1838,  passed  March,  1838.  This  resolution  was  re- 
lied on  by  the  city  to  show  that  Central  Wharf  (west  of  Main  street) 
was  a  public  highway;  but  it  was  held  that  a  highway  could  not  be 
opened  in  this  manner,  and  that  the  resolution  was  invalid  and  worth- 
less. City  of  Buffalo  v.  D.,  L.  &  W.  R.  R.  Co.,  68  App.  Div.  495,  74 
N.  Y.  Supp.  343,  affirmed  in  178  N.  Y.  561,  70  N.  E.  1097.  By  the  act 
of  1838  it  was  provided: 
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"That  the  common  council  of  said  city  shall  have  power  to  cause  anj 
wharf  or  dock  in  said  dty  to  be  built,  altered,  repaired  or  rebuilt,  and  to 
regulate  and  direct  the  building,  altering,  repairing  or  rebuilding  to  be 
assessed  upon  the  real  estate  benefitted  thereby,  in  the  same  manner  as  is  by 
this  act  provided  for  making  and  collecting  local  assessments." 

The  act  is  applicable  to  both  public  and  private  wharves,,  and  refers 
to  all  docks  "in  said  city."  Whether  the  statute  was  legal  or  illegal  in 
its  provisions,  it  could  not  operate  to  convert  private  property  into  a 
public  street.  In  speaking  of  this  statute  and  of  its  effect,  Mr.  Justice 
Spring  said,  in  his  opinion  in  City  of  Buffalo  v.  D.,  L.  &  W.  R.  R.  Co., 
68  App.  Div.  495,  74  N.  Y.  Supp.  348 : 

"After  this  there  were  many  resolutions  passed  by  that  body  regulating 
the  construction  and  reparation  of  these  docks.  It  early  began  to  assert 
dominion  over  private  docks,  to  the  extent  of  reqnirlng  their  proper  main- 
tenance and  repair.  Even  though  owned  by  individuals,  these  wharves  were 
quasi  public  in  character,  in  that  they  were  used  largely  by  the  public,  and 
it  was  eminently  proper  that  the  municipal  authorities  should  exercise  super- 
vislop  over  them.  We  accordingly  find  frequent  resolutions  relating  to  the 
regulation  of  these  docks,  which  action  was  entirely  compatible  with  the 
ownership  thereof  by  the  abutting  owners,  and  which  was  intended  for  the 
better  protection  of  the  people  who  went  upon  this  property.  As  a  sample  of 
these  resolutioDs,  (me  was  passed  December  22,  18:17,  directing  that  'all  the 
docks  and  wharves  on  the  north  aide  of  the  Big  Buffalo  creek'  in  this  vicinity 
'shall  hereafter  be  built,  constructed  and  repaired  or  rebuilt  under  direction 
of  the  common  council  as  a  public  highway.'  The  location  of  the  front 
line  and  height  of  these  docks  is  committed  to  the  city  surveyor  and  the 
street  commissioner.  If  this  resolution  was  in  the  exercise  of  the  authority 
of  the  common  council  to  supervise  the  rebuilding  or  repair  of  these  docks 
for  the  public  welfare,  it  was  within  its  power.  If,  however,  by  formal  resolu- 
tion, that  body  attempted  to  appropriate  the  property  of  the  individual  for 
a  street  or  for  the  use  of  the  public,  there  wa^  no  warrant  for  the  resolution, 
for  the  common  council  possessed  no  more  power  than  a  highway  commis- 
sioner to  wrest  property  from  Individuals.  The  charter  (section  41)  provided 
a  way  by  which  a  street  could  be  established.  Again,  on  April  19,  1838,  a 
resolution  was  passed  by  the  common  council  directing  a  committee  to 
inquire  into  the  propriety  of  having  the  private  docks  on  Buffalo  creek  re- 
paired,* which  is  a  recognition  of  individual  ownership  of  theae  wharves." 

From  this  time  on  we  find  many  resolutions  of  the  common  council 
providing  for  the  repair  of  docks  and  wharves  built  along  the  river 
where  the  so-called  Front  street  runs,  but  in  all  instances  the  costs  of 
such  repairs  were  assessed  to  and  paid  by  the  upland  owners.  The 
docks  and  wharves  were  built  and  maintained  by  such  owners  at  their 
own  expense,  and  for  their  own  use  as  private  wharves  and  docks. 
They  collected  rents  or  wharfage  from  those  using  them,  and  the  right 
to  so  do  has  never  been  challenged  by  the  city  or  by  any  one  else  for 
all  these  years.  There  is  evidence  that  many  years  ago  the  cotmcil 
did  undertake  to  prescribe  by  ordinance  a  tariff  for  the  right  to  dockage 
opposite  the  foot  of  certain  streets,  such  as  Washington,  Illinois,  and 
other  streets  running  to  the  north  line  of  so-called  Front  street 
Whether  such  tariffs  were  ever  enforced  does  not  appear,  but  at  best 
such  ordinance  was  at  least  an  implied  recognition  of  the  private 
character  of  the  docks  and  wharves  opposite  all  the  rest  of  the  property. 
The  land  underneath  the  docks  had,  to  a  large  degree,  disappeared, 
either  by  the  natural  erosion  of  the  river,  or  by  the  falling  away  of  the 
soil  caused  by  dredging,  so  that  the  waters  of  the  river  the  whole 
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length  of  the  docks  extended  under  them  for  a  considerable  distance, 
and  in  some  places  nearly  their  entire  width. 

We  are  unable  to  discover  in  this  case  evidence  of  any  legal  opening 
or  formal  dedication  of  this  street,  as  a  public  street,  either  by  the  pub- 
lic authorities  or  by  the  upland  owners.  The  title  of  the  upland  own- 
ers extended  back  from  the  river  or  creek  to  Ohio  street,  so  that  there 
was  always  access  to  their  property  from  their  Ohio  street  frontage. 
If  Front  street  is  to  be  deemed  a  public  street,  it  certainly  was  never 
worked  by  the  public  authorities  in  the  manner  that  streets  are  ordi- 
narily worked.  There  was  no  grading,  no  pavihg,  no  sidewalks  or 
curbing.  Owing  to  the  nature  of  the  case,  this,  of  course,  was  impos- 
sible. It  was  plafiked  like  wharves  and  docks  usually  are,  such  planking 
being  placed  on  stringers  or  timbers  of  sufficient  strength  to  support 
the  flooring  and  freight  which  might  be  piled  on  it  for  transportation 
by  vessels. 

We  are  unable  to  find,  in  any  of  these  resolutions,  anything  incon- 
sistent with  the  ownership  and  use  of  the  docks  and  wharves  opposite 
lots  74,  75,  76,  77,  and  78,  as  purely  private  docks.  It  is  very  doubtful 
whether  the  abutting  property  owners  ever  regarded  Front  street,  so 
called,  as  a  public  street.  At  least,  their  use  of  it,  or  portions  of  it, 
has  been  quite  inconsistent  with  the  theory  that  the  street  was  a  public 
highway.  For  instance,  two  large  grain  elevators,  the  Wilkinson  and 
the  Wells,  were  erected  and  operated  for  many  years  on  a  portion  of 
the  property  lying  between  Ohio  street  and  Front  street,  but  the 
elevator  tower  to  each  of  these  elevators  was  built  upon  and  over  this 
so-called  Front  street.  The  face  of  these  towers  came  up  flush,  or 
nearly  so,  with  the  face  of  the  dock  over  which  they  were  constructed. 
It  is  true,  however,  that  an  opening  from  15  to  16  feet  in  width  was 
left  under  these  elevator  towers,  so  that  a  wagon  could  pass  under  and 
through  the  towers  in  question.  Nevertheless,  when  the  towers  were 
in  operation  elevating  grain,  the  machinery  and  tackle  necessary  to  do 
so  obstructed  the  openings  to  such  a  degree  that  wagons  could  not 
pass  through,  although  travelers  on  foot  could  manage  to  pass. 

Further  on,  opposite  what  is  known  as  the  Ensign  property,  the 
street  was  covered  by  sheds,  and  the  space  freely  used  for  the  unload- 
ing and  handling  of  freight  in  connection  with  a  lake  line  of  steamers, 
and  the  evidence  shows  that  large  quantities  of  such  freight  were  per- 
mitted to  remain  under  the  sheds  for  considerable  periods  of  time. 
Further  on  the  street  was  intersected  by  what  is  known  as  the  Clark 
&  Skinner  Canal  without  any  bridge  over  it.  Just  beyond  this  canal, 
for  years,  were  built  two  grain  elevators,  known  as  the  Sternberg 
elevators,  one  of  which,  at  least,  was  built  entirely  over  the  so-called 
Front  street,  entirely  obstructing  any  passage  whatever  over  it  as  a 
street.  Witnesses  were  called,  who  had  been  acquainted  with  the  lo- 
cality for  50  years  or  more,  who  testified  that  they  had  never  seen 
vehicles  drive  along  or  over  the  street,  and  some  of  whom  testified 
they  had  never  heard  it  called  a  street ;  the  usual  designatien  by  which 
it  was  known  being  "the  dock." 

On  the  other  hand,  it  appears  that,  with  the  exceptions  noted,  what  is 
called  Front  street  remained  open,  and  travel  over  it  was  unobstructed; 


Digitized  by 


Google 


878  150  NEW  YORK  SUPPLEMENT  (Sup.  Ct. 

that  vehicles  did  occasionally  pass  over  and  along  it.  These  vehicles 
were  generally  those  having  some  immediate  business  upon  or  along 
the  docks,  and  consisted  principally  of  freight  or  delivery  wagons  going 
there  to  haul  freight  to  or  from  the  dock,  or  to  deliver  supplies  to  lake 
craft  which  might  be  lying  at  the  wharves.  It  was  also  used  to  some 
e-Ktent  by  busses  and  carriages  taking  passengers  to  or  from  steamers 
plying  the  lakes.  Of  course,  the  activities  of  the  dock  attracted  many 
people,  as  was  natural,  and  those  visiting  the  harbor,  or  having  business 
along  or  in  its  vicinity,  were  accustomed  to  pass  up  and  down,  and 
along  these  docks  on  foot,  without  hindrance,  molestation,  or  protest 
on  the  part  of  any  one.  It  further  appears  that  at  some  time  in  the 
past,  but  just  when  is  not  shown,  the  city,  at  the  junction  of  Front 
street  and  Main  street,  erected  a  post  with  a  street  sign  of  "Front 
street"  upon  it.  It  further  appears,  by  some  of  the  deeds  of  convey- 
ance forming  the  chain  of  title  to  the  property  abutting  on  the  dock, 
that  reference  is  made  to  Front  street,  and  the  conveyances  are  made 
subject  to  the  public  rights  therein.  Numerous  resolutions  of  the  com- 
mon council  of  the  city  refer  to  Front  street. 

This,  in  a  general  way,  describes  the  nature  and  extent  of  the  use 
of  so-called  Front  street  for  highway  purposes;  but  at  the  same 
time  it  is  argued  with  great  force  on  the  part  of  the  defendants  that 
none  of  these  uses  were  inconsistent  with  the  use  of  the  wharf  or  pas- 
sageway as  purely  a  private  dock,  and  the  continued  use  in  the  manner 
described,  without  let  or  hindrance,  was  not  a  recognition  of  "any  right 
in  the  public  to  use  the  wharves  for  highway  purposes,  A  mere  li- 
cense or  permission  should  not  be  turned  into  a  right. 

[15]  If  the  plaintiff  in  this  case  has  established  this  as  a  street  at 
all,  it  must,  we  think,  be  on  the  doctrine  of  prescription.  Long  and 
undisputed  and  uninterrupted  use  of  land  for  travel  may  establish  a 
highway  by  what  is  termed  prescription.  Whatever  right  the  public 
has  in  Front  street  must,  in  my  opinion,  rest  entirely  upon  that  theory, 
and  that  alone,  and  not  upon  any  shown  opening  or  dedication  of  it  to 
the  public  by  private  or  public  authorities. 

Assuming,  for  the  argument,  that  the  evidence  warrants  such  a  find- 
ing, it  is  quite  manifest  that  the  rights  of  the  public  in  such  a  strip 
must  be  confined  to  the  public  user  established.  Generally  speaking, 
the  extent  of  a  prescriptive  easement  is  governed  by  the  extent  of  the 
user.  37  Cyc.  40,  and  cases  cited ;  Wayne  Co.  Sav.  Bank  v.  Stock- 
well,  84  Mich.  586,  48  N.  W.  174,  22  Am.  St.  Rep.  708;  Scheimer  v. 
Price,  65  Mich.  638,  32  N.  W.  873 ;  Kruger  v.  Le  Blanc,  70  Mich.  76, 
37  N.  W.  880;  Gentleman  v.  Soule,  32  111.  2?1,  83  Am.  Dec.  264.  That, 
in  this  case,  would  be  simply  the  right  to  travel  over  and  along  the 
dock.  It  would  not  carry  with  it  any  right  to  use  or  enjoy  the  dock  as 
a  public  wharf.  That  right  would  remain  in  the  owners  of  the  fee  of 
the  land  over  which  the  dock  or  wharf  is  constructed.  As  we  have 
seen,  that  right  of  the  owners  of  the  fee  has  never  been  questioned 
until  raised  in  this  case  and  in  the  case  of  City  of  Buffalo  v.  Delaware, 
Lackawanna  &  Western  R.  R,  Co.,  190  N.  Y.  84,  82  N.  E.  513,  16  L. 
R.  A.  (N.  S.)  506. 

[16]  This  brings  the  court  to  the  consideration  of  that  case,  and 
the  holdings  of  the  Court  of  Appeals  in  the  disposition  of  the  questions 
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there  presented.  That  ca#e  was  one  in  which  the  city  of  Buffalo  sought 
to  have  a  portion  of  the  property  in  question  east  of  Main  street,  and 
also  that  west  of  Main  street,  declared  to  be  a  public  highway  or  street, 
and  the  piers,  wharves,  and  docks  erected  thereon  as  public  piers, 
wharves,  and  docks  of  the  city  of  Buffalo.  The  trial  court  on  the  first 
trial  sustained  the  rights  of  the  defendant  railroad  company  as  to  the 
property  situate  west  of  Main  street,  and  held  as  to  the  property  east 
of  Main  street  that  it  should  be  declared  to  be  a  public  highway  or 
street,  and  the  piers,  wharves,  and  docks  erected  thereon  public  wharves 
and  docks  of  the  city  of  Buffalo.  Upon  appeal  to  the  Appellate  Divi- 
sion of  this  court,  the  judgment  of  the  trial  court  in  reference  to  the 
ownership  of  the  Central  Wharf  property  west  of  Main  street  was  af- 
firmed, but  that  portion  relating  to  Front  street,  so  called,  east  of  Main 
street,  was  reversed.  Mr.  Justice  Spring  wrote  the  opinion  on  that 
appeal,  which  is  reported  at  66  App.  Div.  488,  74  N.  Y.  Supp.  343. 
It  appears  from  this  opinion,  and  from  the  record,  that  in  1837  the 
city  of  Buffalo  passed  a  resolution  declaring  all  the  docks  between 
Commercial  Slip  and  Michigan  street  to  be  a  public  highway.  That 
particular  resolution  was  introduced  by  the  plaintiff  in  this  action. 
The  Appellate  Division  held  it  to  be  invalid,  and  of  no  effect  as  consti- 
tuting a  highway,  and  on  appeal  from  the  Appellate  Division  to  the 
Court  of  Appeals  the  judgment  of  the  Appellate  Division  was  affirmed. 
178  N.  Y.  561,  70  N.  E.  1097. 

The  retrial  of  the  issues  decided  against  the  city  was  had  before 
Mr.  Justice  Kenefick,  who  followed  the  Appellate  Division,  and  di- 
rected judgment  for  the  defendants.  An  appeal  was  taken  to  the  Ap- 
pellate Division,  which  affirmed  the  judgment  of  the  trial  court,  and 
thereupon  a  further  appeal  was  taken  to  the  Court  of  Appeals,  where 
the  judgment  was  reversed,  and  a  new  trial  ordered,  upon  the  ground 
that  certain  findings  of  the  trial  court  were  inconsistent,  and  the  ap- 
pellant had  the  right  to  avail  itself  of  the  finding  most  favorable  to  it, 
which  was  to  the  effect  that  the  street  user  had  always  existed  on  this 
street,  or  the  dock  which  took  its  place.  While  the  Court  of  Appeals 
had  no  power  to  make  findings  of  fact,  it  did  discuss  and  lay  down  cer- 
tain principles  of  law  applicable  to  the  record  as  there  presented,  and 
held  in  substance,  that  the  docks  on  the  portion  of  the  street  involved  in 
that  litigation  were  private  docks.  Writing  for  the  court.  Judge  Vann, 
in  the  course  of  his  opinion,  said : 

"What  Is  the  situation  according  to  the  findings,  when  properly  ctesalfled? 
About  1826  a  public  highway  existed  on  the  river  front  between  Washington 
and  Main  streets.  It  still  existed  in  1838,  when  a  dock  was  bnllt  by  the 
abutting  owners  over  and  upon  the  land  owned  by  them  constituting  said 
highway,  covering  It  for  Its  entire  width  and  length.  From  IJiat  time  to 
this  the  abutting  owners  have  used  the  dock  for  dock  purposes  and  the  gen- 
eral public  have  used  it  for  highway  purposes,  neither  use  excluding  the 
other  altogether,  although  doubtless  Interfering  with  it  to  some  extent 
Under  these  circumstances  what  became  of  the  street  when  the  dock  was 
built?  Can  abutting  owners  destroy  a  street  in  this  way?  Did  the  construc- 
tion ot  the  dock  annihilate  the  highway?  There  Is  no  statute  which  gives 
It  that  eftect,  and  according  to  the  common  law  the  street  leaped  from  the 
ground  to  the  dock  and  stayed  there.  •  •  ♦  When  a  private  dock  is  buljt 
over  a  public  street  upon  the  shore  of  navigable  waters,  the  dock  becomes 
part  Of  the  street  and  the  public  has  a  right  to  travel  over  it    Ownership 
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of  the  dock  Is  not  Inconsistent  with  the  existence  of  the  street,  any  more 
than  ownership  of  the  land  over  which  the  street  extended.  Assuming  that 
the  defendant  or  Its  predecessors  could  lawfully  build  a  dock  over  their  own 
land,  In  order  to  reach  the  river,  stUl.  as  their  land  was  subject  to  the  right 
of  the  public  to  travel  upon  It,  they  could  not  unreasonably  Interfere  with  that 
right,  nor  with  the  existence  of  the  street,  which  was  the  foundation  thereof. 
Two  rights  coexisted.  The  defendant,  as  owner  of  the  river  front,  had  the 
right  to  reach  the  water.  As  there  was  a  street  along  the  river  front  over 
the  defendant's  land,  the  public  had  the  right  to  use  the  street  The  building 
of  the  dock  changed  neither  right.  Both  continued  to  exist,  although  under 
changed  conditions.  They  met,  but  did  not  merge,  nor  did  either  destroy 
the  other.  The  defendant  had  the  right  to  use  its  dock,  as  a  private  dock, 
subject  to  the  right  of  the  public  to  travel  over  it,  as  they  had  previously 
traveled  upon  the  land  over  which  it  was  built.  The  dty  had  no  right  to 
use  the  dock  for  dock  purposes,  but  Its  citizens  had  the  right  to  use  It  for 
street  purposes.  While  the  street  followed  the  dock  and  covered  the  whole  of 
it,  that  did  not  authorize  the  dty  to  collect  wharfage;  and  although  the 
dock  was  private  property,  the  same  as  the  land  beneath  it.  that  did  not 
authorize  the  defendant  to  prevent  the  public  from  using  It  for  the  same 
purpose  that  they  had  previously  used  the  land.  The  easement  for  travel 
still  existed,  but  It  was  over  the  dock,  which  took  the  place  of  the  land  con- 
stituting the  street.  The  public  had  the  right  to  travel  in  the  same  place 
and  In  the  same  direction  that  they  bad  before,  but  Instead  of  traveling  upon 
the  surface  of  the  land  they  were  obliged  to  travel,  and  had  the  right  to 
travel,  upon  the  structure  that  the  defendant  had  placed  on  the  land.  That 
structure  became  a  street  for  the  purpose  of  travel  and  a  private  dock  for 
use  as  such,  with  a  superior  right  in  the  public  in  case  of  conflict  through 
reasonable  use  of  the  respective  rights." 

On  the  argument  of  the  appeal  before  the  Court  of  Appeals  the 
counsel  for  the  city  contended,  as  he  and  plaintiff's  counsel  now  in- 
sist, that  the  existence  of  Front  street  along  the  margin  of  a  navigable 
river  gave  to  the  puUic  the  right  of  wharfage  in  the  docks,  and  counsel 
then  cited  in  their  brief  used  before  the  court  the  case  of  Barney  v. 
Keokuk,  94  U.  S.  324,  24  L.  Ed.  224,  and  other  kindred  cases,  as  au- 
thority for  their  contention.  The  court,  however,  declined  to  follow 
it,  and  laid  down  the  rule  as  enunciated  in  that  portion  of  the  opinion 
quoted.  We  must  regard  the  doctrine  as  there  enunciated  to  be  the 
law  of  this  case,  and  hold  that  neither  the  city  of  Buffalo  nor  the  pub- 
lic in  general  acquired  any  right  or  rights  in  the  docks  or  wharves  in 
front  of  lots  74,  75,  76,  77,  and  78,  save  the  right  to  travel  over  or 
along  the  docks,  and  that  they  remained  the  f)rivate  property  of  the 
upland  owners.  Such  is  the  rule  in  this  state,  and  was  again  laid  down 
as  the  law  in  the  case  of  Johnson  v.  Grenell,  188  N.  Y.  407,  81  N.  E. 
.161,  13  L.  R.  A.  (N.  S.)  551,  and  112  App.  Div.  620,  98  N.  Y.  Supp. 
629,  where  it  was  held  that  where  a  highway  was  laid  out  on  the  mar- 
gin of  a  navigable  stream,  and  a  lot  was  deeded  by  reference  to  a  map 
showing  that  the  lot  abutted  on  the  street,  the  conveyance  of  the  lot 
carried  with  it  the  fee  of  the  street  itself,  and  the  riparian  rights  in 
the  waters  adjacent  thereto. 

[17]  To  summarize,  then,  the  situation:  The  only  rights,  if  any, 
the  general  public  has  in  Front  street,  so  called,  is  the  right  to  travel 
over  and  along  it.  To  close  this  street  will  be  depriving  the  public 
of  no  valuable  or  substantial  right.  It  is  not,  and  never  has  been,  a 
thoroughfare  in  any  proper  sense.  Communication  from  lower  Main 
street  to  the  eastern  portion  of  the  city  never  passed  normally  through 
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Front  street;  but  the  travel  was  over  and  along  Ohio  street,  lyirtg 
parallel  to  Front  street  and  only  a  few  feet  to  the  north.  Front  street 
was,  in  fact,  only  of  substantial  service  to  the  abutting  property  own- 
ers, and  the  shipping  having  the  right  to  lie  at  the  wharves.  All  the 
abutting  property,  as  well  as  the  fee  of  the  street  and  the  wharves,  is 
now  owned  by  the  Lackawanna  Railroad  Company;  so  no  private 
easement  over  this  street  is  invaded  by  the  closing  of  the  street.  We 
think  it  may  be  safely  asserted  that,  in  view  of  the  limited  easements 
and  rights  the  public  has  in  so-called  Front  street,  nothing  substantial 
is  lost  by  the  closing  of  the  street.  In  the  place  and  stead  of  the  dilap- 
idated docks  now  existing,  substantial  cement  wharves  are  to  be 
built,  suitable  for  the  proper  accommodation  of  passengers  and  freight 
to  be  handled  at  this  place. 

It  has  been  urged  that  it  was  possible  to  have  adopted  a  plan  by 
which  the  entire  proposed  station  and  its  approaches  could  have  been 
moved  sufficiently  further  to  the  north,  so  as  to  have  obviated  the 
necessity  of  closing  Front  street  at  all.  Doubtless  there  exists  no  en- 
gineering difficulty  in  so  doing;  but,  were  this  to  be  done,  it  would, 
in  turn,  involve  the  moving  of  Ohio  street  correspondingly  further 
to  the  north,  which,  in  turn,  would  necessitate  the  appropriation  of 
very  valuable  business  property  at  a  greatly  enhanced  cost  in  order  to 
lay  out  the  new  Ohio  street  along  such  lines.  At  the  same  time,  the 
evidence  shows  that  such  an  arrangement  would,  to  a  corresponding 
degree,  lessen  the  usefulness  and  value  of  the  freight  houses,  proposed 
to  be  built  under  the  elevated  train  sheds  forming  the  approach  to  the 
passenger  station,  and  offices  fronting  on  Main  street.  Such  a  modifi- 
cation of  the  plan  adopted  could  be  carried  out  only  at  increased  ex- 
pense and  disadvantage,  without  any  corresponding  advantage  to  the 
public. 

We  have  made  these  comments  because  it  is  asserted,  on  behalf  of 
the  plaintiff,  that  by  adopting  the  plan  it  did  the  terminal  commis- 
sion had  been  guilty  of  such  an  abuse  of  discretion  that  the  plan  ought 
to  be  declared  illegal  and  invalid  for  those  reasons.  If  the  court  were 
at  liberty  to  revise  and  modify  the  plans  adopted,  we  should  hesitate 
long  in  substituting  the  one  suggested  by  the  plaintiff  for  that  finally 
adopted  by  the  terminal  commission.  We  discover  no  good  or  sub- 
stantial reason  for  any  such  modification.  In  any  event,  it  can  be 
safely  asserted  that,  considering  all  the  circumstances,  there  was  no 
abuse-  of  discretion  on  the  part  of  the  commissioners,  and  there  exists 
no  good  reason  for  disturbing  their  considerate  judgment  on  the  sub- 
ject. 

[18]  Among  the  claims  urged  by  the  plaintiff  is  that  the  terminal 
commission  had  no  right  or  authority  to  provide  in  its  plans  for  facili- 
ties for  accommodating  lake  transportation,  business,  or  lines.  The 
evidence  shows  that  the  Lackawanna  Railroad  does  contemplate  leas- 
ing to  lake  steamboat  companies  certain  dockage  privileges,  and  an- 
ticipates that  certain  lines  operating  on  the  Great  Lakes  will  utilize 
the  wharves  and  warehouses,  to  be  erected  by  it,  in  their  business ;  and 
it  is  contended  by  the  plaintiff  that  the  plan  to  be  adopted  and  enforced 
by  the  terminal  commission  can  only  provide  for  adequate  railroad 
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facilities  and  services,  as  distinguished  from  transportation  business 
done  by  water.  We  think,  however,  a  brief  recital  of  the  facts  will 
demonstrate  that  the  contention  of  the  plaintiff  is  not  well  founded/ 

All  the  property  upon  which  it  is  proposed  to  build  the  passenger 
station,  with  its  approaches,  is  already  owned  in  fee  by  the  railroad 
company,  saving  possibly  some  small  outstanding  interest  in  third  par- 
ties. The  train  shed,  with  its  tracks  and  approaches,  is  to  be  built 
upon  an  elevated  structure.  It  is  proposed  to  utilize  the  space  beneath 
the  train  sheds  for  the  purpose  of  receiving,  storing,  and  handling  ex- 
press matter  and  other  freight.  Some  of  this  freight  will  be  brought 
to  the  warehouse  beneath  destined  for  shipment  to  points  west  by 
vessel.  Other  freight  will  be  received  from  lake  lines  from  the  West 
destined  for  transportation  east  by  the  railroad.  The  Lackawanna 
is  interested  in  steamboat  lines  engaged  in  this  class  of  business.  The 
same  is  true,  also,  of  a  large  passenger  business,  and  many  persons 
traveling  to  Buffalo  by  water,  or  going  west  in  the  same  way,  transfer 
from  boat  to  train,  and  vice  versa,  at  this  point.  The  plans  adopted 
anticipate  doing  a  large  amount  of  this  exchange  business  in  both 
freight  and  passengers.  Not  all  the  freight  so  arriving  will  be  through 
business,  nor  will  all  passengers  be  through  passengers.  Some  of 
each  will  stop  at  Buffalo,  and  some  will  doubtless  go  east  by  other 
railroads  having  their  termini  in  this  city.  The  warehouses  to  be  con- 
structed under  the  train  sheds  are  designed  to  furnish  facilities  for 
the  doing  of  this  class  of  business,  and  in  this  connection  the  Lacka- 
wanna will  doubtless  enter  into  arrangements  with  lake  lines  by  which 
they  will  obtain  adequate  facilities  for  doing  this  class  of  business,  to 
the  advantage  of  both  themselves  and  of  the  railroad. 

We  are  unable  to  see  how  plans  contemplating  such  possible  use 
of  the  terminal  facilities  to  be  provided  can  be  the  subject  of  just 
criticism,  or  why  the  plan  adopted  should  be  declared  illegal  for  any 
such  reason.  A  complete  answer  to  the  plaintiff's  contention  is  that 
the  plan  simply  provides  for  the  utilization  of  property  already  owned 
and  controlled  by  the  Lackawanna  Railroad;  that  it  all  relates  to 
the  enlargement  and  extension  of  the  company's  legitimate  business; 
that  the  construction  of  freight  houses  under  the  train  shed  is  simply 
a  utilization  of  space  provided  by  the  mode  and  method  of  approaches 
to  its  passenger  station.  Certainly  it  cannot  be  contended  that  the 
company  is  forbidden  to  so  utilize  its  property,  not  only  in  its  own 
interest,  but  where  it  will  tend  to  advance  the  commerce  of  the  city 
and  the  port. 

[19]  It  is  evident  to  my  mind  that  the  Legislature,  in  passing  the 
Terminal  Act,  had  such  a  situation  clearly  in  mind.  The  very  first 
section  of  the  act  authorizes  the  commission  to  adopt  plans  "for  the 
purpose  of  relieving  the  congested  condition  of  the  railroad  stations 
and  terminals  in  the  city  of  Buffalo,  which  plans  shall  require  the  rail- 
roads, or  other  transportation  corporations,  operating  within  the  city 
of  Buffalo,  to  make  such  changes,"  etc.  By  the  sixth  section  it  is 
provided :  "The  commissioners  may  agree  with  any  railroad  or  other 
transportation  corporation  interested"  as  to  what  portion  of  the  work 
shall  be  done  by  any  such  company,  etc. 
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So  we  think  the  act  contemplated  the  terminal  commission  should 
have  in  mind  the  entire  transportation  system  (lake  as  well  as  rail- 
road), and  by  its  plans  serve,  as  far  as  possible,  the  interests  of  both. 
Whether  this  be  true  or  not,  we  think  the  commission  was  well  within 
its  rights  and  authority  in  approving  the  plan  complained  of. 

[20]  It  is  claimed  by  the  plaintiff  that  the  contract  is  void  because 
no  provision  is  made  therein  in  respect  to  the  fee  of  Liberty  street, 
a  portion  of  which,  under  the  plan,  is  to  be  taken  by  the  railroad. 
Plaintiff's  counsel  contends  that  the  city  of  Buffalo  is  the  owner  of 
the  fee  of  a  portion  of  this  street.  The  counsel  for  the  defendant 
railroad  companies,  on  the  other  hand,  contends  that  the  fee  is  vested 
in  third  parties.  There  is  presented  by  these  conflicting  claims  a  ques- 
tion as  to  the  title  of  this  fee. 

It  is  not  necessary  for  the  court  to  try  out  in  this  action  the  legal 
title  to  this  parcel  of  real  estate.  The  necessary  parties  are  not  before 
the  court,  so  it  could  not  render  any  final  or  binding  judgment.  It 
is,  however,  sufficient  answer  to  the  plaintiff's  contention  to  say  that, 
assuming  the  fee  to  be  in  the  city  of  Buffalo,  the  railroad  company 
cannot  appropriate  the  property  to  its  uses  until  it  has,  in  fact,  ac- 
quired title,  whether  the  title  is  owned  by  the  city  or  by  third  parties. 
If  it  is  necessary  that  the  title  to  these  premises  be  acquired,  as  it 
clearly  is,  a  proceeding  can  be  taken  to  acquire  the  fee.  If  it  is  in 
an  individual,  it  may  be  acquired  by  purchase  or  condemnation;  if 
it  is  in  the  city,  and  not  held  for  public  purposes,  a  similar  condemna- 
tion proceeding  can  be  brought ;  or  the  terminal  commission  can  instir 
tute  a  proceeding  under  section  7  of  the  Terminal  Act,  providing: 

"In  the  event  that  it  becomes  necessary  to  ascertain  the  fair  market  value 
of  any  lands  owned  by  the  city  of  Buffalo  to  be  exchanged  or  sold  'by  it,  the 
commissioners,  by  their  chalrmau,  shall  make  application  to  the  Special  Term 
of  the  Supreme  Court  for  the  appointment  of  three  comtulssloners  to  ascertain 
the  compensation  therefor  to  be  paid  to  the  owners  of  or  parties  interested 
in  the  lands  proposed  to  be  taken." 

We  think  this  a  complete  answer  to  the  plaintiff's  position. 

[21,22]  In  and  by  the  contract  between  the  railroads  and  the  ter- 
minal commission  it  is  provided,  in  substance,  that  if  the  appraisal 
value  of  the  lands  agreed  to  be  conveyed  by  the  commission  to  the 
New  York,  Lackawanna  &  Western  Railway  Company  shall  exceed 
the  appraised  value  of  the  land  agreed  to  be  conveyed  by  the  railroads 
to  the  city,  then,  in  view  of  the  fact  that  the  abandonment  of  Water, 
Prime,  and  Ohio  streets,  as  well  as  other  streets  included  in  said  plans, 
and  the  relocation  of  Ohio  street,  are  necessary  for  the  elimination 
of  the  grade  crossings  and  tracks  at  grade  on  said  streets,  and  in  view 
of  the  fact  that  the  railroad  company  has  agreed  to  assume  and  pay 
in  the  first  instance  all  the  expense  of  the  relocation  of  streets  and 
the  elimination  of  grade  crossings  therein  provided  for,  the  city  of 
Buffalo  shall  assume  and  bear  a  portion  of  such  expense  of  eliminating 
gfade  crossings,  and  relocating  streets,  and  that  the  measure  of  the 
city's  contribution  and  proportion  thereof  shall  be  the  difference  in 
value  between  the  appraisal  value  of  said  parcels  to  be  conveyed  to 
the  railroad  and  the  parcels  to  be  conveyed  to  the  city  as  therein  pro- 
vided.   It  is  further  provided  that  in  case,  on  such  appraisal,  there 
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shall  be  a  balance  in  favor  of  the  railroad,  in  that  event  the  railroad 
will  release  and  discharge  the  city  from  any  obligation  to  pay  the 
same. 

An  appraisal  commission  was  duly  appointed  by  this  court,  of  which 
Hon.  Albert  Haight,  former  judge  of  the  Court  of  Appeals  of  this 
state,  was  the  head.  The  commission  had  its  hearings  and  has  made 
its  report,  which  was  introduced  in  evidence  upon  this  trial.  In  and 
by  said  appraisal  and  report  it  appears  that  the  value  of  the  parcels 
to  be  conveyed  to  the  railroad  exceeded  that  to  be  conveyed  by  the 
railroad  to  the  city  by  about  the  sum  of  $98,000.  '  Accordingly  the 
contribution  of  the  city  toward  the  cost  and  expense  of  relocating 
streets  and  eliminating  grade  crossings  is,  under  the  provisions  of  this 
contract,  the  sum  of  $98,000. 

It  is  contended  by  the  plaintiff  that  these  provisions  of  the  contract 
are  illegal,  and  render  the  entire  agreement  void.  It  is  charged  that 
it  not  only  violates  the  letter  of  the  statute  under  which  the  terminal 
commission  is  acting,  but  also  violates  subdivision  10  of  article  8  of 
the  Constitution  of  the  state  providing  that : 

"No  county,  city,  town  or  village  shall  hereafter  give  any  money  or  prop- 
erty, or  loan  its  money  or  credit  to  or  In  aid  of  any  Individual  *  *  *  or 
corporation." 

The  evidence  given  upon  this  trial  establishes  that  the  expense  of 
the  elimination  of  grade  crossings  and  the  relocation  of  streets,  as 
provided  in  the  contract,  independent  of  any  other  cost  of  terminal 
improvement,  will  be  approximately  the  sum  of  $572,712.50.  On  this 
basis,  the  city  will  bear  about  17  per  cent,  of  the  cost,  and  the  railroad 
about  83  per  cent.  We  may,  perhaps,  take  judicial  notice  that  under 
the  Grade  Crossing  Commission  Act,  after  which  the  Terminal  Sta- 
tion Commission  Act  was  partially  modeled,  and  which  has  been  in 
operation  since  1888,  the  contracts  with  the  railroads  for  the  elimina- 
tion of  other  grade  crossings  in  the  city,  divide  the  expense  as  fol- 
lows; The  city  pays  35  per  cent,  of  the  cost  of  the  structures  within 
the  street  limits,  including  the  masonry  abutments  outside  of  the  street 
limits  on  which  the  structures  rest,  and  the  railroads  65  per  cent,  there- 
of. The  city  bears  45  per  cent,  of  all  consequential  damages  to  abut- 
ting properties,  and  the  railroad  55  per  cent.;  and  the  railroads  all 
expense  of  changes  of  their  right  of  way  outside  street  limits,  except 
as  above  mentioned.  It  will  thus  be  seen  that  the  amount  agreed  to 
be  paid  by  the  city  in  this  instance  is  very  small  in  comparison  with 
that  contributed  by  the  city  toward  the  cost  of  the  elimination  of  grade 
crossings  coming  under  the  jurisdiction  of  the  grade  crossing  con>- 
mission,  and  cannof  be  fairly  said  to  be  the  subject  of  just  -criticism 
as  to  the  amount. 

It  only  remains,  therefore,  to  inquire  whether  the  manner  and 
method  adopted  is  illegal,  or  violates  some  provision  of  law  or  of  the 
Constitution.  As  we  have  previously  shown,  the  terminal  commission 
exercises  the  powers  of  the  grade  crossing  commission  within  the 
territory  falling  within  its  jurisdiction.  By  the  sixth  section  of  the 
Terminal  Station  Commission  Act,  it  is  provided  as  follows: 
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"The  commissioners  may  agree  with  any  railroad  or  other  transportation 
corporation  Interested,  or  any  of  them,  what  portion  of  the  work  necessary 
to  be  done  shall  be  done  by  any  such  company  Interested,  and  what  portion 
of  the  work  shall  be  done  by  the  city,  and  what  portion  of  the  Cost  of  the 
proposed  improvement  shall  be  paid  by  each.  The  cost  of  any  structure  and 
the  maintenance  thereof  built  upon  the  lands  to  be  used  by  any  railroad  com- 
pany In  the  erection  and  maintenance  of  Its  railroad  passenger  or  freight 
stations,  yard  or  approach,  shall  be  at  the  sole  expense  of  the  said  railroad 
company  Interested." 

In  the  event  the  commission  and  the  railroads  are  unable  to  agree 
on  the  amount  or  proportion  to  be  borne  by  each,  by  section  8  of  the 
act  a  method  is  provided  for  determining  and  fixing,  by  the  Supreme 
Court,  "the  proportion  of  the  cost  of  the  proposed  improvement  to  be 
paid  by  each." 

Section  11  provides  that  the  commission  may  authorize  the  railroad 
to  do  the  entire  work,  and  the  cost  thereof  shall  be  apportioned  as  pro- 
vided for  in  section  8;  and  section  15  gives  the  city  power  to  issue 
bonds  to  pay  for  its  share  of  the  expense  of  the  work.  The  scheme 
contemplates  that  the  burden  of  the  cost  of  the  work,  in  so  far  as  it 
relates  to  the  elimination  of  grade  crossings,  shall  be  borne  by  both 
the  railroads  and  the  city.  Judge  Chase  said,  in  construing  this  act 
in  the  Court  of  Appeals,  in  People  ex  rel.  Simon  v.  Bradley,  207  N. 
Y.  592,  at  page  619,  101  N.  E.  766,  at  page  775 : 

"I  am  of  the  opinion  that  the  act  does  not  contemplate  the  use  of  city 
money,  directly  or  indirectly,  for  private  purposes.  It  is  true  that  the  ex- 
penditures for  street  purposes  are  in  large  part  made  necessary  by  changes 
In  the  terminal  facilities  of  the  railroads  provided  by  the  plans  adopted  by 
the  commissioners;  but  the  changes  in  the  streets  are,  nevertheless,  city 
purposes,  and  the  expenditures  therefor  proper  public  expenditures." 

But  criticism  is  made  as  to  the  method  of  payment.  The  method 
which  the  plaintiff  contends  under  the  act  to  be  only  lawful  would  be 
the  payment  by  the  railroad  company  into  the  city  treasury  of  the 
$98,000  excess  in  value  of  parcels,  and  then  the  repayment  by  the 
city  of  the  same  sum  back-  to  the  railroad.  This,  we  take  it,  would 
be  an  idle  and  useless  formality.  This  is  a  court  of  equity,  which 
looks  at  the  substance  of  things,  and  not  at  technicalities,  and,  so 
long  as  the  real  purposes  and  objects  of  the  statute  are  observed,  we 
think  it  a  matter  of  little  consequence  as  to  the  mere  method  of  pay- 
ment. 

It  was  the  evident  purpose  of  the  commission  to  so  frame  this  con- 
tract as  to  save  the  city  from  the  actual  payment  of  a  dollar  in  cash 
from  its  funds  for  the  terminal  improvements  and  the  changes  to  be 
made.  This  has  been  accomplished  by  a  contract  calling  for  the  ex- 
penditure of  several  millions  of  dollars  by  the  railroad  without  the 
actual  payment  of  a  dollar  in  cash  by  the  city,  or  any  contribution  by 
it  to  the  changes  made,  save  in  the  manner  pointed  out,  which  involves 
no  cash  payment  by  the  city. 

These  changes  are  of  undoubted  value  to  the  railroad,  and  they 
are  of  great  and  undoubted  advantage  and  value  to  the  city  and  to  the 
general  public.  The  benefits  conferred  are  mutual,  and  we  believe 
the  plans  and  contract  fair  and  just  to  all  concerned. 

Other  objections  are  raised  by  the  plaintiff  to  certain  other  features 
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of  the  plan  and  contract,  but  we  deem  them  of  not  sufficient  impor- 
tance as  to  call  for  discussion  in  this  opinion. 

[23]  In  closing,  it  is  perhaps  proper  for  the  court  to  add  that,  had 
this  court  reached  a  conclusion  that  the  contract  attacked  is  invalid 
in  certain  of  its  provisions,  which  are  capable  of  modification,  so  as  to 
eliminate  its  illegal  features,  it  would  not  be  justified  in  declaring  the 
entire  contract  illegal  and  void,  but  in  the  exercise  of  its  equitable 
powers  and  discretion,  would  have  the  right  to  give  the  parties  to  it 
an  opportunity  to  correct  or  modify  the  contract  in  that  respect  before 
condemning  the  entire  plan  and  contract  in  the  carrying  out  of  which 
the  railroads  have  already  expended  several  hundreds  of  thousands  of 
dollars,  and  entered  upon  contracts  for  doing  work  involving  many 
more  hundreds  of  thousands.  Such  action  would,  under  such  condi- 
tions, be  just  and  equitable.  Fortunately,  by  reason  of  the  views  en- 
tertained and  pointed  out  by  the  court,  no  such  action  is  required  on 
the  part  of  the  court. 

The  plaintiff's  complaint  should  be  dismissed,  with  costs  of  this 
action  to  the  terminal  commission  and  to  the  railroad  defendants.  Let 
findings  be  prepared  in  accordance  with  the  views  above  expressed. 

So  ordered. 


KIRSHMAN  V.  CRAWFORD-PLTJMMER  CO.    (No.  6630.) 
(Supreme  Ciourt,  Appellate  Division,  First  Department    December  31,  1914.) 

1.  Sales  (§  182») — Delivery  of  Pabt — Accbptanct  awd  Retentiow — Knowl- 

KOOE — Question  fob  Jury. 

It  cannot  be  said,  as  a  matter  of  law,  where  less  than  tbe  quantity  of 
goods  contracted  for  was  delivered,  that  the  buyer  accepted  and  retained 
those  delivered,  knowing  the  seller  was  not  going  to  perform  in  full,  so 
as  to  make  him  liable  for  them  at  the  contract  rate,  under  Personal 
Property  Law  (Consol.  Iaws,  c.  41)  §  125,  subd.  1,  as  added  by  Laws 
1911,  c.  571,  where  without  right  to  reject,  where  the  buyer  testifies  he 
retained  them  on  promise  of  the  seller  to  make  up  the  deficiency ;  bat, 
the  evidence  being  conflicting.  It  is  a  question  for  the  Jury. 

[Ed.  Note.— For  other  cases,  see  Sales,  Cent  Dig.  §|  492-485 ;  Dea  Dig. 
f  182.*] 

2.  Sales  (i  178*) — Delivebt  of  Past — Liability — "Used  ob  Disposed  of." 

By  merely  putting  them  on  sale,  without  selling  them,  the  buyer  has  not 
"used  or  disposed  of  the  part  of  the  goods  delivered,  within  Personal 
Property  Law,  {  125,  subd.  1,  as  added  by  Laws  1911,  c.  671,  making  htm, 
if  so  doing  before  knowing  that  the  seller  is  not  going  to  perform  his  con- 
tract in  full,  liable  for  their  value;  but  a  situation  where  he  cannot  re- 
turn them  is  contemplated  by  the  statute. 

[Ed.  Note. — For  other  cases,  see  Sales,  Cent.  Dig.  {$  451-455 ;  Dec.  Dig. 
I  178.*] 

Appeal  from  Special  Term,  New  York  County. 

Action  by  Harry  Kirshman,  doing  business  as  Kirshman  Bros., 
against  the  Crawford-Plummer  Company.  From  an  order  setting 
aside  a  verdict  directed  for  him,  plaintiff  appeals;  and  from  an  order 
setting  aside  a  verdict  for  it,  and  granting  a  new  trial,  defendant  ap- 
peals.   Affirmed. 

'For  other  cases  see  same  tonic  &  !  NtTMBEB  In  Dec.  £  Am.  Digs.  1907  to  date.  &  Rep'r  Indexes 
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Argued  before  INGRAHAM,  P.  J.,  and  McLAUGHLIN,  LAUGH- 
LIN,  DOWLING,  and  HOTCHKISS,  JJ. 

Charles  L.  Hoffman,  of  New  York  City,  for  plaintiff. 
Martin  Lippman,  of  New  York  City,  for  defendant. 

McLaughlin,  J.  Action  to  recover  $1,614.50  for  goods  sold 
and  delivered.  The  defendant  admits  an  indebtedness  of  $460,  so 
that  it  is  only  necessary  to  consider  a  single  item,  amounting  to  $1,- 
154.50. 

The  plaintiff  is  a  manufacturer  of  ladies'  cloaks  and  suits  in  the 
city  of  New  York,  and  the  defendant,  a  foreign  corporation,  is  the 
owner  of  a  retail  ladies'  cloak  and  suit  store  in  Boston,  Mass.  On  or 
about  April  17,  1913,  an  agreement  was  entered  into  between  plaintiff 
and  defendant  whereby  plaintiff  agreed  to  sell  and  defendant  to  buy  a 
certain  job  lot  of  ladies'  suits.  At  the  trial  the  testimony  on  the  part 
of  the  plaintiff  tended  to  show  that  this  job  lot  consisted  of  140  suits, 
while  that  on  the  part  of  the  defendant  was  to  the  effect  that  the  agreed 
number  was  190  suits,  among  which  were  some  40  or  SO  suits  made  of 
a  material  known  as  eponge.  Crawford,  the  treasurer  of  the  defend- 
ant, who  negotiated  the  purchase,  testified  that  these  eponge  suits  were 
of  a  particular  value  at  the  time  of  the  purchase,  and  were  the  princi- 
pal consideration  for  his  taking  the  job  lot.  On  April  18,  1913,  139 
suits,  including  seven  samples  already  in  defendant's  possession,  were 
received  at  its  store  in  Boston  and  unpacked  in  the  presence  of  Craw- 
ford. The  shortage  claimed  by  defendant  was  discovered  at  that  time, 
but,  notwithstanding,  the  goods  were  marked  and  put  on  sale  the  fol- 
lowing morning.  There  is  a  conflict  of  testimony  as  to  whether  the 
shipment  included  30,  or  only  2,  eponge  suits ;  plaintiff's  witnesses 
testifying  to  the  former,  and  defendant's  to  the  latter,  number.  Ac- 
cording to  the  testimony  of  Crawford,  he  returned  to  New  York  City 
three  or  four  days  after  the  arrival  of  the  suits  in  Boston,  and  com- 
plained to  Markowitz,  the  salesman  of  defendant  with  whom  he  had 
had  all  of  his  negotiations  with  reference  to  the  purchase,  of  the  short- 
age in  the  job  lot  shipment.  He  told  Markowitz  he  would  not  keep 
the  suits  without  the  eponges,  and  Markowitz,  after  having  professed 
to  have  consulted  the  plaintiff,  assured  him  that — 
"tbey  were  going  to  make  up  tbe  eponges  to  square  it  up,  and  I  so  sent 
woM  to  my  Boston  office  that  they  were  going  to  make  them  np." 

Markowitz  denied  having  had  such  conversation  with  Crawford, 
and  testified  he  did  not  see  or  hear  from  him  from  the  day  the  goods 
were  shipped  until  after  May  13,  1913,  when  91  of  the  suits  were  ex- 
pressed to  the  plaintiff,  who  refused  to  accept  them.  Crawford  tes- 
tified that  he  was  tired  of  waiting  for  the  eponges  which  plaintiff  had 
agreed  to  make  up  and  deliver,  and  for  that  reason  returned  those  not 
disposed  of  by  express.  The  suits  which  were  not  returned  had  been 
sold,  the  dates  of  the  sales  not  appearing  in  the  record.  Eighteen  of 
the  suits  in  the  job  lot  were  concededly  valued  at  $7*  each,  and  the  rest 
at  $8.50  each.  The  jury  returned  a  verdict  in  favor  of  the  plaintiff  for 
$903.    This  was  subsequently  set  aside,  and  a  verdict  directed  for  the 
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plaintiff  in  the  sum  of  $1,687;  but  the  directed  verdict  was  later  set 
aside,  and  the  verdict  of  the  jury  reinstated,  with  leave  to  plaintiff  to 
move  for  a  new  trial.  Upon  a  motion  by  plaintiff,  the  verdict  of  the 
jury  was  accordingly  set  aside,  and  a  new  trial  granted.  Plaintiff  ap- 
peals from  the  order  setting  aside  the  verdict  directed  by  the  court, 
and  defendant  from  the  order  setting  aside  the  verdict  of  the  jury  and 
granting  a  new  trial. 

[1]  The  plaintiff's  first  contention  is  that  he  was  entitled  to  the  di- 
rection of  a  verdict  under  section  125,  subd.  1,  of  the  Personal  Prop- 
erty Law,  which  reads  as  follows: 

"Where  the  seller  delivers  to  the  buyer  a  quantity  of  goods  less  than  he 
contracted  to  sell,  the  buyer  may  reject  theiu,  but  If  the  buyer  accepts  or 
retains  the  goods  so  delivered,  knowing  that  the  seller  is  not  going  to  per- 
form the  contract  in  full,  he  must  pay  for  them  at  contract  rate.  If,  how- 
ever, the  buyer  has  used  or  disposed  of  the  goods  delivered  before  he  knows 
that  the  seller  is  not  going  to  perform  his  contract  In  full,  the  buyer  shall 
not  be  liable  for  more  than  the  fair  value  to  him  of  the  goods  so  received." 

It  is  impossible  to  reconcile  the  testimony  of  the  respective  parties. 
The  verdict  rendered  by  the  jury,  however,  indicates  that  it  resolved 
all  disputed  questions  against  the  plaintiff,  and  in  determining  whether 
plaintiff  were  entitled  to  the  direction  of  a  verdict  for  the  full  amount 
claimed,  such  question  must  be  decided  against  him,  in  so  far  as  a 
fair  consideration  of  all  the  evidence  bearing  upon  that  subject  will 
permit.  Such  being  the  situation,  and  assuming  the  contract  to  have 
called  for  190  suits,  it  cannot,  I  think,  "be  said  as  a  matter  of  law  that 
the  acceptance  and  retention  of  the  139  suits  was  with  knowledge  that 
the  seller  was  not  going  to  perform  his  contract  in  full.  Nor  is  it  a 
necessary  conclusion  from  the  evidence  that  the  defendant  waived 
performance  of  the  contract  asserted  by  it,  thus  severing  the  contract 
as  to  the  merchandise  actually  delivered.  Nightingale  v.  Eiseman,  121 
N.  Y.  288,  24  N.  E.  475;  Catlin  v.  Tobias,  26  N.  Y.  217,  84  Am.  Dec. 
183. 

[2]  A  more  difficult  question  to  determine  is  whether,  in  marking 
the  139  suits  and  putting  them  on  sale  the  defendant  "used  or  dis- 
posed of"  the  suits,  so  as  to  make  it  liable,  under  the  section  of  the  Per- 
sonal Property  Law  above  quoted,  for  the  fair  value  to  it  of  the  goods 
received.  I  am  of  the  opinion,  however,  that  in  the  statute  quoted  the 
words  "used  and  disposed  of"  mean  something  more  than  merely  ac- 
cepting. It  contemplates  a  situation  in  which  the  buyer  cannot  re- 
turn the  goods  to  the  seller.  If  the  defendant  put  these  suits  on  sale, 
relying  upon  the  plaintiff  to  complete  the  performance  of  his  contract, 
and  left  them  on  sale,  relying  upon  the  assurance  of  Markowitz  that 
the  contract  would  be  performed  in  full,  it  was  not  thereby  precluded 
from  returning  within  a  reasonable  time,  the  suits  not  sold,  and  there- 
fore is  liable  only  for  those  suits  which  it  was  unable  to  return.  These 
were  questions  which  should  have  been  submitted  to  the  jury  with 
proper  instructions,  and  for  that  reason  the  order  setting  aside  the 
directed  verdict  should  be  affirmed. 

Certain  errors  were  committed  by  the  trial  court,  however,  which 
entitle  plaintiff  to  a  new  trial.  Plaintiff  made  four  requests  to  charge, 
which  were  refused,  and  exceptions  taken.    The  first  two  embodied 
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substantially  the  language  of  section  125,  subd.  1,  of  the  Personal 
Property  Law.    The  last  two  are  as  follows : 

Tenth  request:  "Even  if  the  plaintiff  agreed  to  deliver  to  the  defendant 
190  suits,  the  Jury  may  determine  whether  the  defendant,  by  receiving  and 
retaining  139  suits  and  offering  them  for  sale,  as  well  as  the  subsequent 
transaction  between  them,  did  not  treat  the  delivery  of  those  suits  as 
partial  performance  of  the  entire  order  of  190  suits." 

Eleventh  request:  "If  the  jury  find  that  the  defendant  did  treat  such 
delivery  as  part  performance,  and  waived  the  delivery  of  the  balance  of 
190  suits,  there  should  be  a  verdict  for  the  plaintiff  for  the  contract  price  of 
the  suits  actually  received  by  the  defendant" 

These  requests  presented  questions  which  the  plaintiff  was  entitled 
to  have  determined  by  the  jury,  and  they  should  have  been  so  in- 
structed. 

It  follows  that  the  orders  appealed  from  should  be  affirmed,  with- 
out costs  to  either  party. 

LAUGHLIN,  BOWLING,  and  HOTCHKISS,  JJ.,  concur.  IN- 
CRAHAM,  P.  J.,  concurs  in  result. 


HOTEL  HOLDING  CO.  v.  WBTHEEBEE  &  WOOD.     (No.  6632.) 

<Supreme  Court,  Appellate  Division,  First  Department    December  31,  1014.) 

ZjANDLobd  ahd  ^nant  (I  162*) — Altebations  —  Provisions  of  Lbase  — 
Waivbb. 

Where  a  lease  required  the  lessor  to  make  stmctQTal  alterations  re- 
quired by  the  dty  in  the  widening  of  the  street,  provided  tlie  order  for 
such  alterations  should  have  been  first  reduced  to  Judgment  and  the  les- 
sor made  such  changes,  after  notice  served  on  the  tenant,  for  the  purpose 
of  avoiding  the  extra  expense  of  having  them  made  by  the  city,  the  lessor 
tiierdby  waived  the  proviso  requiring  the  order  to  be  reduced  to  Judgment, 
and  cannot  recover  the  cost  of  the  alterations  from  the  tenant 

[Ed.  Note. — For  other  cases,  see  Landlord  and  Tenant  Cent  Dig.  Si 
162,  638-643,  645-549,  551-567;  Dec.  Dig.  S  152.*] 

Submission  of  the  controversy  between  the  Hotel  Holding  Company 
and  Wetherbee  &  Wood  upon  an  agreed  statement  of  facts.  Judg- 
ment directed  for  defendant. 

See,  also,  146  App.  Div.  951,  131  N.  Y.  Supp.  1120. 

Argued  before  INGRAHAM,  P.  J.,  and  McLAUGHLIN,  LAUGH- 
LIN, BOWLING,  and  HOTCHKISS,  JJ. 

Robert  C.  Beatty,  of  New  York  City,  for  plaintiff. 
Alfred  A.  Wheat,  of  New  York  City,  for  defendant. 

HOTCHKISS,  J.  On  November  30,  1908,  plaintiff,  the  owner  of 
the  Hotel  Gotham,  leased  the  premises  to  defendant,  a  corporation, 
under  which  lease  defendant  took  and  still  retains  possession.  At  the 
time  of  the  lease  a  so-called  terrace  existed  on  the  Fifth  avenue  side 
of  the  building,  extending  from  the  building  line  to  stoop  line.  This 
terrace  was  without  a  roof,  but  was  fenced  in  from  the  sidewalk  by 
a  substantial  stone  paling  resting  on  stone  foundation.    By  one  of  the 

•For  oUier  cases  see  same  topic  &  I  nuubsb  In  Dec.  &  Am.  Digs.  1907  to  date,  &  Rep'r  Indexas 
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articles  of  the  lease,  defendant  bound  itself  at  its  own  cost  to  execute 
and  comply  with  all  ordinances  and  requirements  of  the  public  au- 
thorities of  the  borough  of  Manhattan  "affecting  said  premises,  ex- 
cept the  structural  changes  or  alterations  which  are  to  be  made  by  the 
lessor  at  its  own  expense  as  provided  in  the  fourth  article  hereof." 
By  the  fourth  article,  defendant  bound  itself  to  make  at  its  own  cost 
all  repairs  upon  the  demised  premises,  and : 

"If  any  order  or  regulation  of  the  municipal  or  dty  authorities  •  •  * 
shall,  within  Ave  years  from  the  date  of  the  commencement  of  the  term  of 
this  lease,  require  structural  changes  In  the  building  on  the  demised  prem- 
ises necessitated  *  *  *  by  the  widening  of  Fifth  avenue  or  Fifi^-Flftta 
street,  and  concerning  which  said  authorities  or  board  at  such  time  has 
Jurisdiction  to  issue  said  order,  regulation,  or  requirement,  then  the  cost 
of  complying  therewith  shall  be  borne  and  paid  by  the  lessor:  Provided, 
however,  that  such  order,  regulation,  or  requirement  shall  first  have  been 
reduced  to  judgment" 

The  proposed  widening  of  Fifth  avenue  was  a  matter  'of  common 
discussion  at  the  time  of  the  execution  of  the  lease,  and  on  April  21, 
1911,  defendant  wrote  plaintiff,  saying  it  had  received  notice  from 
the. commissioner  of  public  works  instructing  it  to  make  alterations  to 
the  hotel  premises  in  preparation  for  the  widening,  which  alterations 
would  involve  the  removal  of  the  terrace.  Continuing,  defendant 
said: 

"While  our  lease  provides  that  this  work  shall  be  done  and  the  expense 
of  same  shall  be  borne  by  you,  we  are  writing  to  ask  whether  or  not  yon 
would  prefer  that  we  undertake  it  and  deduct  the  cost  from  our  rent.  If, 
on  the  other  hand,  you  conclude  to  attend  to  the  matter,  we  shall  be  glad 
to  have  you  submit  the  necessary  plans  to  us  at  an  early  date,  so  that  the 
work  will  meet  with  no  unnecessary  delay." 

On  May  17th  plaintiff's  attorney  replied  to  the  above,  and  asked 
whether  defendant  could  indicate  "just  what  changes  are  required  to 
be  made,  so  that  I  may  report  to  the  board  of  directors  as  to  whether 
such  changes  are  structural  changes,"  and  in  the  same  letter  the  at- 
torney said: 

"That  whatever  changes  are  necessary  they  [plaintiff]  prefer  to  make  them- 
selves, should  they  be  such  changes  as  they  are  required  under  the  lease  to 
make." 

On  May  19th  defendant  answered  the  above,  saying  that  it  was  un- 
able to  give  any  definite  information  in  regard  to  the  necessary  chang- 
es; that  such  information  would  naturally  come  from  an  architect; 
that  defendant  had  merely  received  the  notification  from  the  authori- 
ties, and  had  forwarded  the  same,  "so  that  your  company  might  take 
the  matter  in  hand  in  accordance  with  the  terms  of  the  lease."  On 
May  25,  1911,  a  notice  was  duly  issued  by  the  president  of  the  bor- 
ough of  Manhattan  and  served  on  defendant,  requiring  the  removal 
of  the  encroaching  terrace,  and  this  notice  defendant  on  the  following 
day  sent  to  plaintiff.  There  appears  to  have  been  no  further  com- 
munication between  the  parties,  nor  was  there  any  request  by  plain- 
tiff that  defendant  should  refrain  from  removing  the  terrace,  or  that 
it  should  take  any  steps  to  contest  the  validity  and  force  of  the  order 
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for  its  removal,  which  order,  the  submission  states,  the  "plaintiff  was 
obliged  to  comply  with." 

In  this  situation,  on  August  4,  1911,  with  the  knowledge  of  the  de- 
fendant and  for  the  purpose  of  avoiding  the  removal  of  the  terrace 
by  the  city  authorities,  whereby  the  plaintiff  apprehended  it  might  be 
subjected  to  excessive  cost  and  that  injury  might  be  done  to  the  build- 
ing, it  let  a  contract  for  the  work,  which  was  subsequently  completed 
at  a  cost  of  nearly  $13,000,  for  which  amount  plaintiff  claims  to  be 
entitled  to  judgment,  on  the  theory  that  it  has  paid  under  compulsion 
from  the  city  authorities  moneys  which  it  was  the  duty  of  the  de- 
fendant to  pay,  inasmuch  as  there  was  no  obligation  resting  on  plain- 
tiff to  pay  until  and  unless  the  order  of  the  borough  president  had 
"been  reduced  to  judgment,"  which  never  occurred.  Whether  the 
words  last  quoted  direw  upon  the  defendant  the  necessity  of  contest- 
ing the  validity  of  any  ordinance  before  the  cost  of  complying  there- 
with should  be  paid,  or  whether  that  duty  lay  upon  the  plaintiff,  it 
is  perfectly  manifest  that  this  provision  was  one  intended  for  the 
plaintiff's  benefit,  but  which  it  had  the  right  to  waive.  It  is  equally 
clear  that  the  hereinbefore  recited  acts  of  the  plaintiff  constituted 
such  a  waiver. 

There  is  no  suggestion  that  the  order  of  the  borough  president  was 
defective,  and  in  the  submission  it  is  expressly  stated  that  the  plain- 
tiff "was  obliged  to  ccmiply"  with  it.  The  order  appears  to  have  been 
based  on  a  resplution  of  the  board  of  estimate  and  apportionment,  dat- 
ed April  20,  1911,  and  that,  in  order  to  prevent  delay  to  the  city  in 
its  work  of  widening  the  street,  the  owners  and  tenants  were  notified 
to  remove  all  encroachments  "at  the  earliest  moment,"  and  that  en- 
croachments not  so  far  removed  as  to  permit  the  city  work  to  com- 
mence by  July  1st  would  be  removed  by  the  city  at  the  expense  of 
the  owner.  Clearly,  in  this  situation,  plaintiff  had  the  right  to  do 
exactly  what  it  appears  to  have  done,  namely,  assume  that  litigation 
would  be  fruitless,  and  proceed  at  once  to  remove  the  incumbrance  it- 
self, and  thereby  avoid  the  apprehended  expense  and  damage  due 
from  a  removal  by  the  city. 

There  should  be  judgment  for  the  defendant,  with  costs.  All 
concur. 


ANDREWS  r.  GARDINER.     (No.  6620.) 
(Supreme  CJourt,  Appellate  Division,  First  Department    December  81,  1914.) 

1.  LlBKL  AND  SlJlNDJSB  (§   38*) PBIVILKOE   OP  COUNSEL EXTENT. 

Absolute  privilege  of  counsel  In  Judicial  or  quasi  Judicial  proceedings 
extends  only  to  matters  which  may  be  or  may  become  pertinent  and  to 
matter  not  so  manifestly  Immaterial  that  under  no  drcumstanoes  could 
It  be  or  become  materiaL 

[Ed.  Note. — For  other  cases,  see  Libel  and  Slander,  CJent.  lAg.  {}  117- 
123;   Dec.  Dig.  {  38.*] 

2.  Libel  and  Slander  (8  123*)— Pbivilegb  of  Counskl-^uestipw  of  Law 

OB   Fact. 

On  an  Issue  as  to  whether  a  statement  of  counsel  la  privileged,  the 
question  whether  defendant  beUeved  the  matter  was  pertinent  or  relevant, 

*For  other  cases  see  same  topic  &  i  nuubeb  in  Dec.  &  Am.  Digs.  1907  to  data,  &  Rep'r  Indexes 
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or,  knowing  that  It  vras  not  relevant,  availed  himself  of  the  opportonlty 
to  defame  plaintiff,  Is  a  question  of  fact,  while  whether  it  waa  or  was 
not  pertinent  to  the  issue  or  occasion  is  a  question  of  law. 

[Ed.  Note.— For  other  cases,  see  Libel  and  Slander,  Cent  Dig.  {{  356- 
364;   Dea  Dig.  §  123.*] 

3.  IiiBEL  AND  Slandeb  (§  38*) — Stateuents  of  Cou:«sel — Pbivileoe. 

Statements  of  counsel,  so  plainly  irrelevant  and  impertinent  that  he 
could  not  reasonably  have  supposed  tiiem  to  be  relevant,  were  not  privi- 
leged. 

[Ed.  Note. — For  other  cases,  see  Libel  and  Slander,  Cent.  Dig.  Si  117- 
123;   Dec,  Dig.  §  38.*] 

4.  Libel  and  Slandeb  (f  101*) — Pbivileok — Matebialitt — ^Bubden  of  Pboof. 

Where,  on  an  Issue  of  privilege  with  reference  to  alleged  libelous  state- 
ments of  counsel,  the  materiality  of  the  matter  does  not  appear  on  the 
face  of  the  publication,  the  burden  is  on  defendant  to  show  its  relevancy. 

[Ed.  Note. — For  other  cases,  see  Libel  and  Slander,  Cent  Dig.  {{  150, 
273,  275-280;    Dec.  Dig.  §  101.*] 

5.  Pabdoit  (I  7*) — PowEB  or  Govebnob — Exkboisb — Petition. 

While  the  Governor's  power  to  pardon  is  unrestricted  by  anything  ex- 
cept his  own  conscience.  It  will  not  be  presumed  that  he  would  be  moved 
by  any  caprice;  and  hence  a  petition  for  pardon  should  contain  only 
such  facts  and  arguments  as  would  tend  to  Influence  a  man  of  sound 
mind  and  judgment 

[Ed.  Note.— For  other  cases,  see  Pardon,  Cent  Dig.  iS  8,  9;  Dea  Dig. 
S  7.*] 

6.  Libel  and  Slandeb  (f  123*) — ^Pbivilboh — STATsaaNxs  of  Counsel — ^Ih- 

MATEBIAL   STATEMENTS. 

Statements  of  defendant  as  counsel  for  a  convicted  physician,  made 
part  of  an  application  to  the  Governor  for  a  pardon  and  casting  serious 
aspersions  on  the  character  and  conduct  of  plaintiff,  an  attorney  for  a 
medical  society  which  had  furthered  the  physician's  prosecution,  were  not 
privileged  as  a  matter  of  law. 

[Ed.  Note.— For 'other  cases,  see  Libel  and  Slander,  Cent  Dig.  {{  356- 
364;  Dec.  Dig.  S 123.*] 

7.  Libel  and  Slandeb  (g  123*) — ^Malice — Intbinsio  EvioEr^ctf. 

Where  an  attorney's  statement  in  support  of  a  convicted  physician's 
application  for  a  pardon  contained  serious  aspersions  on  the  character 
and  conduct  of  plaintiff  as  attorney  for  a  medical  society  furthering  the 
prosecution,  not  material  to  the  case  and  disproportionate  to  the  facts, 
the  writing  itself  possessed  internal  evidence  of  malice,  entitling  plain- 
tiff to  go  to  the  jury  on  such  Issue,  without  extrinsic  proof  of  malice. 

[Ed.  Note.— For  other  cases,  see  Libel  and  Slander,  Cent  Dig.  U  356- 
364;    Dec.  Dig.  g  123.*] 

Appeal  from  Trial  Term,  New  York  County. 

Action  by  Champe  S.  Andrews  against  Asa  Bird  Gardiner.  From 
a  judgment  dismissing  the  complaint  on  the  merits,  plaintiff  appeals. 
Reversed,  and  new  trial  granted. 

Argued  before  INGRAHAM,  P.  J.,  j^nd  McLAUGHLIN,  LAUGH- 
LIN,  DOWLING,  and  HOTCHKISS,  JJ. 

Champe  S.  Andrews,  of  New  York  City  (Louis  Sturckc,  of  Neiv 
York  City,  on  the  brief),  for  appellant. 
Mayer  Kronacher,  of  New  York  City,  for  respondent 

HOTCHKISS,  J.  The  action  is  for  libel,  and  the  material  facts  are 
as  follows :  A.  Dr.  Conrad  was  serving  a  sentence  for  attempted  abor- 

*For  other  eases  see  same  topic  &  i  xmiBEB  in  Dec.  A  Am.  Digs.  1907  to  date,  ft  Rep'r  Indexes 
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tion.  Plaintiff,  as  counsel  for  the  New  York  County  Medical  Society, 
had  been  instrumental  in  securing  Conrad's  conviction.  In  March, 
1911,  Conrad  presented  to  the  Governor  of  this  state  an  application  for 
pardon.  The  petition  for  pardon  was  signed  by  the  defendant,  who 
acted  as  Conrad's  attorney.  Appended  to  the  petition  was  a  separate 
communication,  addressed  to  the  Governor  and  signed  by  the  defend- 
ant, in  which  it  was  stated  that  the  petition  for  pardon  "was  prepared 
for  me  and  receives  my  heartiest  concurrence."  The  petition  con- 
tained, among  other  matters,  the  following  statements  of  and  concern- 
ing the  plaintiff : 

(1)  That  the  plaintiff,  as  counsel  for  the  Medical  Society  in  the  pros- 
ecution of  Dr.  Conrad,  was  impelled  by  dishonorable  motives  and  did 
not  act  in  good  faith  towards  the  society;  that  he  employed  unfair 
means  to  effect  Conrad's  conviction ;  that  he  recklessly  submitted  to  the 
Comitia  Minora,  or  governing  body  of  the  society,  genuine  or  forged 
communications,  all  anonymous,  which  he  had  received  concerning 
Conrad;  these  plaintiff  distorted  and  exaggerated,  and  urged  action 
thereon  by  the  Comitia,  which  he  "dominated  absolutely";  and  that 
plaintiff  maligned  and  slandered  Conrad  before  the  Comitia. 

(2)  That  plaintiff,  having  been  arraigned  in  a  police  court  on  a  charge 
of  extortion,  had  escaped  conviction  on  a  technicality. 

(3)  That  the  district  attorney  who  conducted  the  trial  of  Conrad  be- 
came convinced  that  plaintiff,  for  the  purpose  of  extortion,  was  using 
the  public  prosecutor  to  make  "cases"  against  alleged  criminal  practi- 
tioners of  medicine. 

(4)  That  the  plaintiff  was  "frozen  out  of  office"  in  the  Order  of  Elks 
"for  good  and  sufficient  reason." 

(5)  That  the  "board"  or  medical  society  became  convinced  that  the 
plaintiff  was  using  his  office  as-  counsel  to  the  society  for  purposes  of 
personal  gain,  and  that  he  was  requested  to  resign  as  such  counsel. 

(6)  That  charges  were  filed  against  plaintiff  before  the  Grievance 
Committee  of  the  Association  of  the  Bar. 

(7)  That  plaintiff  became  or  was  thoroughly  discredited  in  the  com- 
munity, and  at  the  bar,  and  was  an  unprincipled,  blackmailing,  depraved 
scoundrel. 

The  only  defense  pleaded  in  the  answer  was  privilege.  The  learned 
trial  justice  dismissed  the  complaint,  on  the  ground  that,  as  attorney 
for  Conrad,  defendant  was  protected  by  a  qualified  and  not  an  absolute 
privilege,  but  that  plaintiff  must  fail  in  his  action  because  he  offered 
no  proof  by  evidence  extrinsic  to  the  petition  itself  that  the  defendant 
was  actuated  by  express  malice. 

[1]  I  think  the  judgment  of  dismissal  was  wrong,  and  must  be  re- 
versed. It  is  not  necessary  for  us  to  decide  whether  an  application  to 
the  executive  for  a  pardon  is  within  the  class  of  judicial  or  quasi  judi- 
cial proceedings  to  which  the  absolute  privilege  of  counsel  extends,  or 
whether  the  occasion  is  one  offering  the  protection  of  a  qualified  privi- 
lege only.  For  the  purposes  of  this  appeal,  we  may  assume  the  privi- 
lege to  be  absolute,  as  was  held  in  Connellee  v.  Blanton  (Tex.  Civ. 
App.)  163  S.  W.  404.  But  it  is  well  settled  that  the  principle  of  abso- 
lute privilege  of  counsel  extends  only  to  matters  which  may  be  or  may 
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become  pertinent;  also  that  if  the  matter,  although  libelous,  is  not  so 
manifestly  immaterial  that  under  no  circumstances  could  it  be  or  be- 
come material,  it  is  privileged.  Youmans  v.  Smith,  153  N.  Y.  214, 
220,  47  N.  E.  265,  267.  As  was  said  by  Judge  Vann,  writing  for  the 
court  in  that  case : 

"If  counsel,  through  an  excess  of  zeal  to  serve  their  clients,  or  In  order 
to  gratify  their  own  vindictive  feelings,  go  beyond  the  bounds  of  reason  and 
by  main  force  bring  into  a  lawsuit  matters  so  obviously  impertinent  as  to  not 
admit  of  discussion,  and  so  needlessly  defamatory  as  to  warrant  the  infer- 
ence of  express  malice,  they  lose  their  prtvilege  and  must  take  the  conse- 
quences.   In  other  words,  if  the  privilege  is  abused,  protection  is  withdrawn." 

[2]  Whether  the  matter  is  or  is  not  pertinent  to  the  issue  or  occasion 
is  a  question  of  law.  Sickles  v.  Kling,  60  App.  Div.  515,  69  N.  Y. 
Supp.  944.  The  question  of  fact  is:  Did  the  defendant  believe  the 
matter  was  pertinent  and  relevant,  or  did  he  know  that  it  was  not  rele- 
vant, and  did  he  avail  himself  of  the  opportunity  to  defame  the  plain- 
tiff? White  V.  Carroll,  42  N.  Y.  161, 1  Am.  Rep.  503,  explained  Marsh 
v.  Ellsworth,  50  N.  Y.  309.  313. 

[3,4]  If,  however,  the  matter  is  so  plainly- irrelevant  and  imperti- 
nent that  the  defendant  could  not  reasonably  have  supposed  it  to  be 
relevant,  it  is  not  privileged.  Moore  v.  Mfg,  Nat.  Bank,  123  N.  Y.  420, 
25  N.  E.  1048,  11  L.  R.  A.  753.  See,  also,  Odgers  on  Libel  and  Slan- 
der (5th  Eng.  Ed.)  305.  And  if  the  materiality  of  the  matter  does  not 
appear  on  the  face  of  the  publication,  the  burdoi  is  on  the  defendant 
to  show  its  relevancy.    Moore  v.  Mfg.  Nat.  Batik,  supra. 

[6]  The  power  of  the  Governor  of  this  state  to  grant  pardons  is 
unrestricted  by  anything  save  his  own  conscience.  Const,  art.  4,  §  5. 
But,  even  so,  it  cannot  be  presumed  that  he  would  be  moved  by  mere 
caprice  or  purely  quixotic  considerations.  We  may  therefore  assume 
that  a  petition  invoking  his  favorable  action  should  contain  only  such 
facts  and  arguments  as  would  tend  to  influence  a  man  of  normal  mind 
and  judgment. 

[8]  On  the  record  before  us,  it  would  seem  that  most,  if  not  all,  of 
the  matter  contained  in  the  Conrad  petition,  and  to  which  I  have  al- 
luded as  referring  to  this  plaintiff,  could  not  in  reason  be  supposed  to 
be  matter  tending  to  influence  the  Governor  in  the  slightest  dwjree, 
and  prima  facie  that  it  was  foreign  to  any  legitimate  purpose  of  the 
petition.  So  far  as  appears,  the  plaintiff  was  not  a  witness  at  any 
point  in  the  proceedings  resulting  in  Conrad's  trial  and  conviction,  and 
the  only  part  he  took  therein  was  that  of  unoflidal  assistant  or  aid 
to  the  district  attorney,  in  which  capacity  his  activities  were  as  far  re- 
moved from  anything  bearing  upon  Conrad's  guilt  or  innocence,  or  any 
other  fact  by  which  the  executive  might  presumably  be  moved,  as  if 
he  had  been  an  entire  stranger.  It  is  difficult,  also,  to  see  how  plainr 
tiff's  conduct  or  motive  as  counsel  to  the  Medical  Society,  in  proceed- 
ings before  that  body  prior  to  the  institution  of  criminal  proceedings, 
could  have  in  the  least  degree  affected  even  the  sympathy  of  the  Gov- 
ernor, and  assuredly  plaintiff's  private  life,  character,  or  professional 
standing  at  the  bar,  or  the  manner  in  which  he  may  have  conducted 
himself  generally  when  acting  as  coimsel  for  the  Medical  Society,  was 
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«s  remote  from  anjrthing  which  a  noi;mal  mind  could  conceive  to  be 
material  to  an  application  for  pardon  as  anything  could  well  be. 

The  foregoing  principles  of  privilege  seem  to  suggest  the  true  rule 
with  respect  to  the  question  of  whether,  in  order  to  recover  in  a  case 
like  the  present,  plaintiff  must  prove  express  malice  by  evidence  ex- 
trinsic to  the  petition  or  publication.  If  the  words  complained  of  are 
in  their  nature  libelous  per  se,  if  the  question  of  materiality  is  a 
question  of  law,  and,  if,  when  materiality  does  not  appear  on  the  face 
of  the  publication,  the  burden  is  on  defendant  to  show  materiality, 
the  necessary  result  would  seem  to  be  that  a  plaintiff  in  that  situation 
has  proven  a  prima  facie  case,  and  particularly  would  this  be  so  where 
the  language  was  so  plainly  irrelevant  that  defendant  could  not  have 
supposed  it  to  be  otherwise. 

[7]  But  the  proposition  that  the  publication  may  itself  contain  am- 
ple evidence  of  malice,  doing  away  with  the  necessity  for  extrinsic 
proof  thereof,  seems  to  have  ample  support.  I  find  no  case  in  this 
state  which  directly  decides  the  question,  but  the  view  I  have  sug- 
gested has  the  approval  of  the  best  text-writers  and  is  abundantly  sup- 
ported by  authority  in  other  jurisdictions.  Mr.  Odgers  says  (Sth  Eng. 
Ed.  354): 

"But  the  test  appears  to  be  tbis:  l^abe  the  facta  as  they  appeared  to  the 
defendant's  mind  at  the  time  of  publication ;  are  the  terms  used  such  as  the 
defendant  might  have  honestly  and  bona  fide  employed  under  the  circum- 
stances? If  so,  the  judge  should  stop  the  case.  For  U  the  defendant  honestly 
believed  the  plaintiff's  conduct  to  be  sudi  as  he  described  it,  the  mere  fact 
that  he  used  strong  words  In  so  describing  It  Is  no  evidence  of  malice  to 
go  to  the  Jary.  SplU  y.  Maule,  L.  B.  4  Ex.  232.  But  where  the  language 
used,  though  taken  In  connection  with  what  was  In  defendant's  mind  at  the 
time,  is  'much  too  violent  for  the  occasion  and  circumstances  to  which  it  is 
applied,'  or  'utterly  beyond  and  disproportionate  to  the  facts,'  or  where  im- 
proper motives  are  unnecessarily  Imputed,  there  is  evidence  of  malice  to 
go  to  the  jury.  Fryer  v.  Klnnersley, ,  15  O.  B.  N.  S.  422;  Gilpin  v.  Fowler, 
9  Exch.  615.  •  •  •  So,  tf  in  writing  or  speaking  on  a  privileged  occa- 
sion, the  defendant  breaks  out  Into  irrelevant  charges  against  the  plalntifT, 
unconnected  with  the  occasion  whence  the  privilege  Is  derived,  the  .defama- 
tory matter  thus  unnecessarily  introduced  is  evidence  of  malice.  Picton  v. 
Jackman,  4  O.  &  P.  257 ;  Senior  v.  Melland,  4  Jur.  N.  S.  1039." 

The  learned  author,  however,  proceeds  to  say: 

"But  in  other  cases  the  tendency  of  the  courts  is  not  to  submit  the  lan- 
guage of  privileged  communications  to  too  strict  a  scrutiny.  "To  hold  all 
excess  beyond  the  absolute  exigency  of  the  occasion  to  be  evidence  of  malice 
would  in  effect  greatly  limit,  if  not  altogether  defeat,  that  protection  which 
the  law  throws  over  privileged  communications.'  Per  Sir  Robert  Collier,  L. 
R.  4  P.  C.  508.  'The  particular  expressions  ought  not  to  be  too  strictly 
scrutinized,  provided  the  intention  of  the  defendant  was  good.'  Per  Alder- 
son,  B.,  in  Woodward  v.  Lander,  6  O.  &  P.  550.  And  see  Taylor  v.  Hawkins, 
16  Q.  B.  808;  Buckley  v.  Klernan,  7  Ir.  O.  L.  B.  76;  B.  v.  Perry,  15  Cox 
0.  C.  169.  That  the  expresssions  are  angry  is  not  enough;  the  Jury  must  go 
further,  and  see  that  they  are  malicious.  Per  Tindal,  C.  J.,  Im  Shipley  v. 
Todhunter,  7  C.  &  P.  690.  'A  man  may  use  excessive  language,  and  yet  have 
no  malice  in  his  mind.'    Per  Lord  Esher,  M.  R.,  [1895]  2  Q.  B.  at  p.  170." 

In  Clark  v.  Molyneux,  3  Q.  B.  Div.  (1877-78)  237,  a  case  in  the 
Court  of  Appeal,  Bramwell,  L.  J.,  said  (page  245) : 

"It  is  sometimes  difficult  to  determine  when  defamatory  words  in  a  letter 
n:ay  be  considered  as  by  themselves  affording  evidence  of  malice.    It  was 
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held  In  a  case  cited  to  us  from  the  E3xchequer  Chamber  [Spill  v.  Maule,  supra] 
•  *  *  that  the  expressions  In  the  letter  complained  of  could  not  be 
evidence  of  malice,  and  the  question  ought  not  to  have  been  left  to  the  Jury ; 
and  on  the  other  hand,  authorities  [Gilpin  v.  Fowler  and  Fryer  v.  Kln- 
nersley,  supra]  have  been  cited  in  which  the  court  thought  the  expressions 
In  the  letters  of  themselves  furnished  evidence  which  ought  to  have  been 
left  to  the  Jury." 

Spill  V.  Maule,  above  referred  to,  has  never,  so  far  as  I  can  find, 
been  questioned,  and  seems  to  have  been  repeatedly  referred  to  with 
judicial  approval.  The  action  was  for  libel  contained  in  a  letter,  and 
although  the  court  held  that  the  words  complained  of  were  not,  in 
view  of  the  circumstances,  so  excessive  and  beyond  the  proprieties  of 
the  occasion  as  of  themselves  to  afford  evidence  of  malice.  Chief  Jus- 
tice Cockbum,  in  the  course  of  his  opinion,  said  (page  235): 

"We  are  all  agreed  that  the  general  proposition  contended  for  by  the 
counsel  for  the  plaintiff  is  right,  and  that  it  may  be  that  the  language  used 
in  a  libel,  though  under  other  circumstances  Justifiable,  may  be  so  much  too 
violent  for  the  occasion  and  circumstances  to  which  it  is  applied  as  to  form 
strong  evidence  of  malice,  upon  the  Issue  of  whether  the  communication  is 
covered  by  the  privilege,  and  that  an  Inference  of  actual  malice  may  be 
drawn  from  its  use." 

That  evidence  of  malice  may  be  intrinsic  to  the  publication  seems  to 
be  the  accepted  rule  in  Pennsylvania  (Neeb  v.  Hope,  111  Pa.  145, 
2  Atl.  568;  Jackson  v.  Pittsburgh  Times,  152  Pa.  406,  25  Atl.  613, 
34  Am.  St.  Rep.  659),  and  in  Bacon  v.  Michigan  Central  R.  Co.,  66 
Mich.  166,  33  N.  W.  181,  the  proposition  had  the  concurrence  of  two 
out  of  four  sitting  judges. 

The  judgment  should  be  reversed,  and  a  new  trial  granted,  with 
costs  to  appellant  to  abide  the  event.    All  concur. 


(87  Misc.  Rep.  461) 

PEOPLE  ex  rel.  NEW  YORK  CENT.  &  H.  R.  R.  CO.  v.  PDRDY  et  aL, 

Tax  Com'rs. 

(Supreme  Court,  Special  Term,  New  York  County.    November,  1914.) 

Municipal  Cobporations  (§  967*) — Taxes— Pbopkbty  Subject — "Buildino 
Commenced" — "Construction  of  a  Building." 

The  excavation  of  a  plot  of  land  Is  not  a  "building  commenced"  thereon, 
or  the  "construction  of  a  building"  within  Greater  New  York  Charter 
(Laws  1901,  c.  466)  S  889a,  as  added  by  Laws  1913,  c.  324,  §  2,  providing 
that  a  building  in  course  of  construction,  commenced  since  October  1, 
1912,  and  not  ready  for  occupancy,  shall  not  be  assessed. 

[Ed.  Note. — For  other  cases,  see  Municipal  Corporations,  Cent  Dig.  JJ 
2062-2067 ;   Dec.  Dig.  §  967.»] 

Certiorari  by  the  People,  on  the  relation  of  the  New  York  Central 
&  Hudson  River  Railroad  Company,  against  Lawson  Purdy  and  oth- 
ers, Tax  Commissioners,  etc.    Writ  granted. 

A.  S.  Lyman,  of  New  York  City,  for  relator. 

Frank  L.  Polk,  Corp.  Counsel,  of  New  York  City,  for  respondents. 

*For  other  cases  see  same  topic  &  i  number  In  Dec.  &  Am.  Digs.  1907  to  date,  &  Rep'r  Indexes 
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BIJUR,  J.  This  is  a  writ  of  certiorari  to  review  the  1914  assess- 
ment levied  October  1,  1913,  on  the  Hotel  Biltmore.  The  controversy 
arises  out  of  the  enactment  of  section  889a  of  the  Greater  New  York 
Charter  (passed  in  1913) : 

"A  building  in  course  of  constmction,  commenced  since  the  preceding  first 
day  of  October  and  not  ready  for  occupancy,  shall  not  be  assessed." 

The  facts  are  not  in  dispute.  It  is  conceded  by  the  city  that  the  Hotel 
Biltmore  was  not  ready  for  occupancy  October  1,  1913.  The  question 
to  be  decided  is  whether  either  the  "building"  or  the  "construction  of 
the  building"  (whichever  way  the  statute  be  read)  was  "commenced" 
before  October  1,  1912.  It  is  further  conceded  by  the  city  that  no 
work  of  any  kind  had  prior  to  October  1,  1912,  been  done  on  the  plot 
occupied  by  the  Hotel  Biltmore,  other  than  mere  excavation  (and  ex- 
cepting certain  work  done  in  connection  with  the  railroad  terminal  im- 
provement which  has  no  bearing  upon  the  present  issues).  It  is  also 
established  that  the  relator  had  excavated  the  plot  to  enable  the  erec- 
tion of  the  building,  and  that  the  excavation  had  been  almost  completed 
on  October  1,  1912.  The  bald  question  is  therefore  presented  for  de- 
cision whether  the  excavation  of  the  plot  is  the  commencement  of  the 
building  or  of  the  construction  therefor,  within  the  terms  of  the  act. 

The  learned  corporation  counsel  urges  that,  as  the  statute  is  one  of 
exemption  from  taxation,  it  must  be  strictly  construed  against  the  tax- 
payer— a  principle  of  interpretation  which  may  be  conceded,  but  is 
really  of  little  practical  aid  in  the  premises.  Nor  do  I  find  that  I  can 
be  guided  by  cases  cited  on  behalf  of  the  city,  in  which  similar  language 
has  been  held  to  include  excavation,  because  those  cases  invariably  re- 
late to  the  time  of  the  attaching  of  mechanics'  Hens — a  purpose  which 
manifestly  gives  an  entirely  different  significance  to  the  language  em- 
ployed. See,  for  example,  Pusey  &  Jones  v.  Pennsylvania  Paper  Mills 
(C.  C.)  173  Fed.  634,  647;  Mutual  Benefit  Life  Ins.  Co.  v.  Rowand,  26 
N.  J.  Eq.  390;  Brooks  v.  Lester,  36  Md.  70;  Kansas  Mortgage  Co.  v. 
Weverhaeuser,  48  Kan.  335,  29  Pac.  153,  156. 

The  statute  under  consideration  provides  that  "a  building  in  course 
of  construction  *  *  *  shall  not  be  assessed,"  and  there  is  the  fur- 
ther qualification  that  such  exemption  shall  apply  only  when  the  build- 
ing (or  its  construction)  has  been  "commenced  since  the  preceding  first 
day  of  October"  and  that  it  be  "not  ready  for  occupancy."  It  is  a 
"yuilding"  which  the  statute  exempts.  Certainly  a  mere  excavation 
was  not  in  contemplation,  when  the  proviso  was  added  that  it  should 
not  be  "ready  for  occupancy."  Indeed,  the  excavation  is  not  exenlpt 
from  assessment ;  the  land  is  subject  to  tax,  and  the  question  whether 
its^value  has  been  enhanced  by  the  excavation  may  quite  properly  enter 
into  consideration  in  fixing  the  assessment.  It  seems  to  me  to  be  plain 
that  in  enacting  this  statute  the  Legislature  had  two  elements  under  con- 
sideration— the  building  and  the  land  respectively — which  were  to  be, 
and  are,  treated  separately.  In  the  light  of  the  terms  of  the  statute  and 
its  purpose,  I  do  not  believe  that  the  commencement  of  the  excavation 
is  the  commencement  of  the  building. 

Writ  granted. 
150N.T.S.— 67 
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(87  Misc.  Bep.  414) 

OASBX  T.  CASEX  et  aL 

(Supreme  Coart,  Special  Term,  Albany  County.    November,  1914.) 

Trusts  (§  44*) — ^Verbal  Trust — Existence — SuFnciBMor  of  Evidence. 

Evidence  held  insufficient  to  authorize  a  finding;  that  tbe  small  balance 
of  a  sum  placed  in  the  hands  of  defendant,  decedent's  son,  for  payment 
of  decedent's  debts  and  funeral  expenses,  should  be  Impressed  wltb  a 
verbal  trust  for  the  benefit  of  all  of  decedent's  children. 

[Ed.  Note.— For  other  cases,  see  Trusts.  Cent  Dig.  S§  66-68;  Dec.  Dig. 
§  44,»] 

Action  by  Thomas  J.  Casey  against  William  H.  Casey  and  others  to 
impress  certain  money  with  a  verbal  trust.  Complaint  dismissed. 
Judgment  reversed  161  App.  Div.  427,  146  N.  Y.  Supp.  348. 

Ralph  J.  Cooper,  H.  C.  Grupe,  and  Austin  A.  Yates,  all  of  Sche- 
nectady, for  plaintiff. 

Visscher,  Whalen  &  Austin,  of  Albany,  for 'defendants  Casey  and 
others. 

CHESTER,  J.  John  B.  Casey  died  on  the  28th  day  of  January, 
1911,  leaving  as  his  sole  heirs  at  law  and  next  of  kin  three  sons,  in- 
cluding the  plaintiff,  Thomas  J.  Casey,  and  the  defendant  William  H. 
Casey,  and  three  daughters,  all  of  whom  are  parties  to  this  action. 
Three  days  before  he  died  he  drew  and  delivered  a  draft  upon  the  Al- 
bany County  Savings  Bank  to  the  order  of  his  son,  the  defendant 
William  H,  Casey,  for  $1,476.63,  which  was  the  balance  standing  to 
his  credit  in  such  savings  bank,  and  the  amount  of  such  draft  was 
withdrawn  and  deposited  in  a  new  account  to  the  credit  of  said  Wil- 
liam H.  Casey.  There  was  also  a  small  account,  amounting  to  $171 
due  the  deceased  for  services  as  janitor  of  the  hospital  where  he  lived 
which  was  also  turned  over  to  the  son  William. 

This  action  is  brought  for  the  purpose  of  impressing  such  moneys 
with  a  verbal  trust  for  the  benefit  of  all  the  children  of  John  B.  Casey 
and  to  procure  a  distribution  of  the  fund  among  all  his  children. 
There  was  no  claim  on  the  trial  of  undue  influence  exercised  by  Wil- 
liam upon  his  father.  All  the  parties  practically  agree  that  the  money 
was  impressed  with  a  trust,  but  there  is  a  disagreement  between  them 
as  to  just  what  the  trust  was.  Plaintiff  claims  in  his  complaint  that 
the  property  was  given  to  William  in  trust  to  pay  the  debts  and  funer- 
al .expenses  of  his  father  and  to  divide  the  balance  among  all  the  chil- 
dren. The  only  testimony  to  support  such  a  trust  was  given  by  the 
plaintiff  himself,  which  was  to  the  effect  that  his  brother,  the  defend- 
ant William  H.  Casey,  had  admitted  to  him,  or  told  him  after  his  fa- 
ther's death,  that  there  was  between  $1,3(X)  and  $1,4(X)  in  all,  and  that 
he  had  to  pay  his  sister  Nell  $500  and  the  funeral  expenses,  and  that : 

"Father  said  that  there  would  not  be  much  left  after  that,  and  the  rest 
was  to  be  left  to  a  sick  benefit;  anybody  who  was  sick  was  to  receive  the 
money." 

He  further  testified  that  no  names  of  any  of  the  children  were  men- 
tioned.   The  defendant  William  H.  Casey  denies  that  he  ever  made 

*For  other  cases  see  same  topic  &  i  numbbs  in  Dec.  A  Am.  Digs,  U07  to  date,  &  Rep'r  Indeze* 
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any  such  statement  to  his  brother.  The  defendant  Charles,  another 
brother,  swore  to  the  only  conversation  with  the  father  concerning  the 
matter.  He  testified,  and  it  was  a  declaration  against  his  interest,  that 
the  father  said  to  William,  while  they  were  visiting  him  at  the  hospital 
a  few  days  before  his  death : 

"I  want  you  to  stay  over  until  to-morrow  and  draw  what  money  I  have  In 
tbe  bank  out  I  want  Nellie  to  have  $400  or  $500;  the  rest  keep.  If  any  of 
them  are  Bick.  you  would  be  the  one  who  would  give  out  a  dollar." 

He  also  testified  that  the  father  said  during  the  conversation,  after 
he  said  to  give  Nellie  $400  or  $500:  "Bury  me  and  the  rest  keep." 
Charles  also  testified  that  his  father  told  Miss  McHugh,  the  matrori  of 
the  hospital,  that  he  wanted  her  to  pay  over  to  William  what  there  was 
due  to  him  from  the  hospital. 

Out  of  the  moneys  transferred  to  William  he  has  paid  his  sister 
Nellie  $500,  and  the  funeral  e-xpenses,  amounting  to  $500  or  $600 
more ;  the  large  sum  being  accounted  for  by  reason  of  the  fact  that 
there  were,  undertaker's  expenses  to  pay  in  Albany,  as  well  as  at  Pal- 
myra, where  the  body  was  taken  for  burial,  besides  the  expense  of 
fixing  up  the  cemetery  lot. 

Two  of  the  children  join  with  the  son  William  in  denying  that  there 
was  a  trust  such  as  the  plamtiff  claims.  Another  appeared  in  the  ac- 
tion, but  has  not  answered.  Another  served  an  answer,  alleging  that 
William  obtained  the  money  by  undue  influence ;  but  no  evidence  was 
given  in  support  of  this  contention,  and  on  the  trial  it  was  disclainied 
that  any  undue  or  improper  influence  was  exercised. 

It  seems  to  me  that  the  case  is  devoid  of  any  evidence  to  justify  a 
finding  that  the  small  balance  remaining  in  the  hands  of  William,  after 
paying  the  debts  and  funeral  expenses  and  making  the  payment  to  the 
sister,  should  be  divided  among  the  other  children.  The  only  finding 
that  can  be  properly  made  under  the  evidence  is  that  the  moneys  were 
given  to  William,  charged  with  a  trust  to  pay  the  debts  and  funeral  ex- 
penses of  his  father,  and  not  to  exceed  $500  to  his  sister  Nellie,  and 
to  keep  the  balance,  with  a  discretion  wholly  resting  in  him  to  give 
such  siun  as  he  deemed  proper  to  any  of  the  others  who  might  be 
sick. 

The  complaint  should  be  dismissed,  with  costs. 

Complaint  dismissed,  with  costs. 


(87  Misc.  Rep.  439) 

SMITH  et  aL  v.  HEDGES. 

(Supreme  Court,  Special  Term,  Kings  (bounty.    November,  1914.) 

1.  COTJNTIXB     (i    46*) — COHPENSATIOIT     OV    SlTFKBTISOBS — ^"WBHTKN    LirfBS" — 

"Lines  Extended" — "Assessment  Eoix." 

As  used  in  County  Law  (Consol.  Laws,  c.  11)  g  23,  authorizing  the  board 
of  supervisors  to  allow  to  each  member,  for  his  services  in  making  a  copy 
of  the  assessment  roll,  a  certain  amount  for  the  written  lines  and  a  cer- 
tain amount  for  lines  extended,  the  "assessment  roll"  does  not  Include  the 
recapitulation  books,  "written  lines"  does  not  Include  the  headings  of  the 

*For  other  cases  see  same  topic  ft  i  numbeb  to  Dec.  ft  Am.  Digs.  U07  to  date,  &  Rep'r  Index.e8 
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pages  of  tbe  books,  nor  does  the  term  "lines  extended"  Include  extensions 
which  are  not  lines  of  the  tax  roll  actually  extended  by  tbe  member. 

[Ed.  Note. — For  other  cases,  see  Counties,  Cent.  Dig.  S  64;  Dec.  Dig. 
S  46.* 

For  other  definitions,  see  Words  and  Phrases,  First  and  Second  Series. 
Assessment  Roll.] 

2.  Counties  (§  196*) — Taxpaykb's  Action — Pabties — "Taxpayer." 

Where  an  assessment  was  against  the  "estate  of  B.  B.  S."  on  900 
acres  of  land,  and  plaintiff  and  bis  sister  were  tenants  in  common  of  the 
land  as  heirs  of  decedent,  and  plalntift  had  paid  tbe  assessment,  be  was 
a  "taxpayer,"  within  tbe  statute  authorizing  a  taxpayer's  action. 

[Ed.  Note.— For  other  cases,  see  Counties,  Cent  Dig.  §  308 ;  Dec  Dig. 
{  198.* 

For  other  definitions,  see  Words  and  Phrases,  First  and  Second  Series, 
Taxpayer.] 

S.  Counties  (|  206*) — Officebs — Compensation — ^Audit — Conclusiveness. 

In  a  taxpayer's  action  to  recover,  on  behalf  of  a  county,  money  Im- 
properly allowed  by  the  board  of  supervisors,  under  Coun^  Law,  |  23, 
to  a  supervisor  for  copying  written  lines  of  tbe  assessment  roll  and  ex- 
tending certain  lines  on  tbe  tax  rolls,  tbe  audit  of  tbe  board  of  super- 
Tisors  was  not  conclusive. 

[Ed.  Note.— For  other  cases,  see  Counties,  Cent  Dig.  $$  322,  323,  325- 
830;   Dec.  Dig.  §  206.*] 

Action  by  William  Sidney  Smith  and  all  others  in  a  similar  posi- 
tion who  are  taxpayers  of  Suffolk  County,  N.  Y.,  against  Dayton 
Hedges.    Judgment  for  plaintiffs. 

Selah  B.  Strong,  of  Brooklyn,  for  plaintiffs. 

Baylis  &  Sanborn,  of  New  York  City  (Willard  N.  Baylis,  of  New 
York  City,  and  John  R.  Vunk,  of  Patchogue,  of  counsel),  for  defend- 
ant 

BLACKMAR,  J.  [1]  This  is  an  action  by  plaintiff,  an  alleged  tax- 
payer of  Suffolk  county,  to  recover  on  behalf  of  the  county  from  the 
defendant,  the  supervisor  of  the  town  of  Brookhaven,  certain  moneys 
allowed  to  defendant  by  the  board  of  supervisors,  under  section  23  of 
the  County  Law,  for  copying  written  lines  of  the  assessment  roll  of 
the  town  of  Brookhaven  and  extending  certain  lines  of  the  tax  rolls. 
The  action  is  based  on  the  claim  that  the  defendant  was  allowed  and 
paid  for  more  lines  than  he  had  in  fact  copied  and  extended. 

The  primary  question  of  fact  in  the  case  is;  What  is  the  number 
of  written  lines  of  the  assessment  roll  copied  and  the  number  of  lines 
of  the  tax  rolls  extended?  The  rolls  were  all  introduced  in  evidence. 
They  fill  about  70  large  volumes,  each  measuring  in  size  about  three 
feet  in  length  by  two  in  width,  and  each  containing  about  400  pages 
of  heavy  paper.  When  stacked  up  in  the  courtroom,  the  cubic  meas- 
ure of  the  pile  seemed  to  be  about  a  cord.  The  defendant  claims  that 
there  were  upwards  of  2,700,000  items,  for  which  he  has  been  justly 
paid  at  the  rate  of  one  cent  each.  The  decision  of  the  question  of 
fact  presented  on  the  pleadings  depends  upon  the  number.  The  plain- 
tiff introduced  two  witnesses  in  the  employ  of  a  certified  public  ac- 
countant, who  testified  that  they  had  counted  the  number  of  lines  and 

•For  other  cases  tee  same  topic  &  9  NtTMBER  In  Dec.  &  Am.  Digs.  1907  to  date.  &  Rep'r  Indexes 
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so-called  extensions,  and  found  the  number  much  less  than  the  defend- 
ant had  been  paid  for.  On  the  other  hand,  the  defendant  called  wit- 
nesses who  testified  that  they  had  counted  the  lines,  and  the  defendant 
testified  that  he  used  the  count  of  one  of  these  witnesses  as  the  basis  of 
his  bills.  From  the  testimony  of  these  witnesses  it  appears  that  the 
differences  are  in  great  measure  explained  by  the  diflFerent  definitions 
which  the  witnesses  gave  to  the  words  "written  lines"  of  the  assess- 
ment roll  and  "lines  extended"  of  the  tax  rolls.  The  defendant's  wit- 
nesses .counted  as  a  line  the  heading  of  each  page,  which  consisted  of 
the  name  of  the  town  and  the  last  figure  of  the  year  written  in  a  blank. 
The  plaintiffs'  witnesses  did  not.  The  defendant's  witnesses  counted 
all  the  lines  in  recapitulation  books.  The  plaintiffs'  witnesses  did  not. 
For  "extensions,"  inaccurately  used  by  all  the  witnesses  as  synony- 
mous with  the  statutory  term  "lines  extended"  in  the  tax  rolls,  the 
defendant's  witness  Beach,  upon  whose  count  defendant  based  his 
bills  against  the  county,  testified  that  he  counted  "any  item  under  the 
tax  column  or  returned  school  tax  column,  lighting  column,  fire 
column,  and  total  tax  column,  and  the  footings  of  these  columns." 

Section  23  of  the  County  Law  authorized  the  board  of  supervisors 
to  allow  to  each  member  of  the  board  for  his  services  in  making  a  copy 
of  the  assessment  roll — 

"three  cents  for  each  written  line  for  the  first  one  hundred  lines,  two  cents 
per  line  for  the  second  hundred  written  lines,  and  one  cent  per  line  for  all 
written  lines  In  excess  of  two  hundred,  and  one  cent  for  eadi  Une  of  the  tax 
roll  actually  extended  by  him." 

The  headings  of  20,000  or  30,000  pages  of  the  books,  consisting  of 
the  written  word  "Brookhaven"  and  the  figure  of  the  year,  are  not 
written  lines  of  the  assessment  roll.  The  recapitulation  books  are  not 
part  of  the  assessment  roll.  The  witness  Beach  has  counted,  and  the 
defendant  has  included  in  his  bill,  many  thousand  "extensions"  which 
are  not  'lines  of  the  tax  roll  actually  extended  by  him."  The  statute 
authorized  the  payment  of  one  cent  for  each  line  of  the  assessment 
roll  extended  to  make  the  tax  roll.  The  primary  meaning  is  one  physi- 
cal line.  This  meaning  has  been  enlarged  by  the  case  of  Pearsall  v. 
Brower,  120  App.  Div.  584,  105  N.  Y.  Supp.  207,  to  include  each  sep- 
arate tax  extended,  although  on  the  same  line.  The  defendant  has 
gone  far  beyond,  and  has  counted  all  entries  in  the  total  tax  columns 
and  all  footings.  These  items  aggregate  several  hundred  thousands, 
and  for  the  year  1912  he  added  to  his  bill  $750  or  $1,000  as  an  esti- 
mate for  making  an  additional  copy,  although  I  find  no  warrant  in  law 
for  paying  him  for  more  than  one.  There  is  no  room  for  any  charge 
of  fraud  against  the  defendant,  for  I  find  that  the  excess  of  the  pay- 
ments to  him  have  been  due  to  an  erroneous  interpretation  of  the  stat- 
ute as  to  the  meaning  of  the  words  "written  lines  of  the  assessment 
roll"  and  "lines  of  the  tax  rolls  actually  extended  by  him,"  and  to 
the  added  estimated  cost  of  an  additional  copy  for  1912. 

Excluding  the  recapitulation  books  and  including  the  31  volumes  of 
subdivided  tracts,  for  copying  which  I  find  he  is  entitled  to  pay,  I  find 
that  the  defendant  copied  418,805  written  lines  of  the  assessment  roll 
of  1910  and  extended  212,019  lines  of  the  tax  roll,  for  which  he  is 
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entitled  to  receive  $6,311.24,  and  that  he  actually  received.  $10,200.02. 
I  find  that  he  cc^ied  478,913  written  lines  of  the  assessment  roll  of 
1911  and  extended  309,025  lines  of  the  tax  roll,  for  which  he  was  en- 
titled to  receive  the  sum  of  $7,882.38,  and  that  he  actually  received 
$12,242.51.  I  find  that  he  copied  70,332  written  lines  of  the  assess- 
ment roll  of  1912  and  extended  76,136  lines  of  the  tax  roll,  for  which 
he  was  entitled  to  receive  the  sum  of  $1,467.58,  and  that  the  sum  ac- 
tually received  was  $4,647.04.  There  was  therefore  overpaid  in  1910, 
$3,888.78;  in  1911,  $4,360.13;  and  in  1912,  $3,179.46— in  aU,  for  the 
three  years  $11,428.37. 

[2]  There  remains  the  question  whether  this  stun  may  be  recovered 
in  this  action.  To  this  the  defendant  has  opposed  two  objections: 
First,  that  plaintiff  is  not  qualified  to  bring  the  action ;  and,  second, 
that  the  audit  of  the  board  of  supervisors  is  conclusive  against  a  col- 
lateral attack  like  this.  At  common  law  no  such  action  could  be  main- 
tained. It  is  a  creature  of  statute,  and  maintainable  only  if  the  con- 
ditions prescribed  by  statute  exist.  It  is  objected  that  the  plaintiff  is 
not  a  taxpayer  within  the  meaning  of  the  statute,  because  no  tax  is 
assessed  against  him  personally.  The  assessment  was  for  $16,000  in 
terms  against  the  "Estate  of  Robert  B.  Smith"  upon  900  acres  of  land. 
It  is  in  evidence  that  plaintiff  and  his  sister  owned  the  land  as  tenants 
in  common,  as  heirs  of  Robert  B.  Smith,  deceased,  and  that  plaintiff 
paid  the  tax.  The  law  authorizing  a  taxpayer's  action  to  recover  for 
waste  of  the  property  of  a  municipality  is  a  remedial  statute.  With- 
out it  many  wrongs  against  the  community  would  be  unredressed. 
What  the  law  requires  as  a  condition  to  maintaining  the  action  is  a 
personal  interest  in  the  plaintiff  as  a  taxpayer,  so  that  a  portion  of  the 
burden  of  waste  of  the  public  funds  falls  on  him.  This  is  the  condi- 
tion of  the  plaintiff  in  this  case.  It  is  therefore  within  the  spirit  of 
this  remedial  statute.  There  was  a  time  when  a  misnomer  in  the  as- 
sessment nullified  the  tax,  but  now  by  statute  the  tax  is  valid  as  a 
lien  on  the  land,  although  the  owner  is  not  liable  for  it  as  a  debt. 
Practically  the  tax  levy  is  now  against  the  land,  and  little  attention  is 
paid  to  the  name  against  whom  it  is  assessed.  I  think  the  plaintiff 
may  maintain  the  action. 

[3] The  question  of  the  conclusiveness  of  the  audit  against  a  colla- 
teral attack  is  more  serious.  It  seems  to  me  that  a  logical  application 
of  the  rules  of  law  would  lead  to  the  conclusion  that  the  audit  is  con- 
clusive, except  as  against  a  direct  attack  by  certiorari.  Especially  is 
this  true  in  this  case,  in  view  of  section  24  of  the  County  Law,  which 
gives  the  board  of  assessors  authc5rity  to  act  on  evidence  by  affidavits. 
In  this  case  such  affidavits  were  presented.  Obviously  the  board,  al- 
though empowered  by  law  to  require  further  evidence,  saw  fit  to  rest 
their  audit  on  the  affidavits  which  were  legal  evidence  of  tlie  facts. 
Their  act  was  quasi  judicial  in  its  nature.  It  was  based  on  evidence 
upon  which  they  were  authorized  to  act  by  explicit  provision  of  sec- 
tion 24  of  the  Gaunty  Law,  and  it  seems  to  me  that,  reasoning  from 
well-settled  rules  of  law,  it  is  res  adjudicata  as  to  the  validity  of  the 
claim.  The  fact  that  other  evidence  shows  that  the  supervisors  erred 
does  not  deprive  them  of  jurisdiction.    But  the  law  does  not  always 
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proceed  accordmg  to  rules  of  logic.  The  application  of  the  law  to  the 
facts  of  life  is  not  an  exact  science.  Oftentimes  the  conclusion  to 
which  reasoning  on  abstract  propositions  of  law  would  necessarily 
lead  is  avoided,  and  arbitrary  rules  are  laid  down.  It  seems  to  be  so 
on  this  question.  The  Appellate  Division  of  this  department  has  held 
that  exactly  such 'an  action  as  this  may  be  maintained.  Pearsall  v. 
Brower,  supra.  Why  should  I,  sitting  as  a  juc^e  in  a  court  which  is 
bound  to  take  the  law  from  the  Appellate  Division,  reason  on  abstract 
propositions  of  law  when  there  is  direct  and  recent  precedent  to  fol- 
low ;  and  that  by  the  very  court  which  has  power  to  review  my  deci- 
sion? I  have  examined  the  briefs  of  counsel  in  the  Pearsall  Case  and 
find  that  the  point  was  not  raised,  and  it  is  not  discussed  in  the  opin- 
ion. But  the  point  lies  on  the  surface,  its  decision  was  necessary  to 
the  judgment  rendered,  and  it  is  therefore  my  duty  to  follow  the  prec- 
edent. If  I  am  misled  by  the  decision,  the  Appellate  Division  may 
set  it  right. 

The  plaintiff  is  entitled  to  judgment  that  the  county  of  Suffolk  re- 
cover of  the  defendant  the  sum  of  $11,428.37,  with  interest  from  the 
respective  dates  of  payment,  and  dismissing  the  counterclaim  on  the 
merits.  There  should  be  costs  and  an  extra  allowance  of  $500  awarded 
plaintiff. 

Judgment  accordingly. 


FEINSTBIN  V,  BITTBH  et  aL 
(Snpreme  Court,  Appellate  Term,  First  Department    Jannary  7,  1916.) 

1.  Pbincipal  and  AaENT  (J  143*) — ^Rights  of  Undisclosed  Pbincipal — ^Ex- 

OEFTION  TO  GBNKBAI.  BCLX. 

Where  a  merchant  bought  goods  from  the  agent  of  on  undisclosed  prin- 
cipal, under  the  agent's  agreement  to  allow  an  account  against  him  to  be 
set  oS  against  the  price  of  the  goods,  the  undisclosed  principal  has  only 
the  same  rights  against  the  merchant  as  an  assignee,  and  cannot  en- 
force payment  in  cash,  but  is  bound  by  the  equities  between  the  parties. 

[Ed.  Note. — For  other  cases,  see  Principal  and  Agent,  Cent  Dig.  f  §  602- 
612;   Dec.  Dig.  |  148.»] 

2.  Pbincipal  and  Agent  (|  189*)  —  Action  bt  Undisclosed  Pbincifal  — 

Pboof  undeb  Genebal  Denial. 

In  an  action  by  an  nndlaclosed  iniiiclpal  on  a  contract  made  by  bis 
agent  for  the  sale  of  goods,  under  a  general  denial  defendant  may  prove 
that  the  goods  were  not  to  be  paid  for  in  cash,  but  by  set-oS  of  a  claim 
against  the  agent 

[Ed.  Note. — For  other  cases,  see  Principal  and  Agent  Cent  Dig.  §§  713- 
717;  Dec  Dig.  |  189.*] 

Appeal  from  City  Court  of  New  York,  Trial  Term. 

Action  by  Philip  Feinstein  against  William  C.  Ritter  and  Leo  Rit- 
ter.  Judgment  for  plaintiff  on  directed  verdict,  and  defendants  ap- 
peal.   Reversed,  and  new  trial  ordered. 

Argued  November  term,  1914,  before  LEHMAN,  DELANY,  and 
WHITAKER.  JJ. 

*For  otber  cases  see  same  topic  &  I  itumbbb  in  Dec.  A  Am.  DIks.  1907  to  date,  ft  Rep'r  Indez,es 
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Joseph  Gans,  of  New  York  City,  for  appellants. 
I.  Gainsburg,  of  New  York  City  (I.  Gainsburg  and  Herman  Druck, 
both  of  New  York  City,  of  counsel),  for  respondent 

LEHMAN,  J.  The  plaintiff  herein  has  recovered  a  judgment  upon 
the  direction  of  a  verdict  in  an  action  wherein  he  alleges  that : 

"The  plaintiff,  at  the  special  Instance,  and  request  of  the  defendant,  duly 
sold  and  delivered  to  the  defendants  certain  goods,  wares,  and  merchandise 
for  which  defendants  promised  and  agreed  to  VO-V,  and  which  were  of  the 
agreed  price  and  reasonable  value  of  the  sum  of  $996.01." 

The  defendants'  answer  consists  of  a  general  denial,  without  affirma- 
tive defenses.  At  the  trial  it  appeared  practically  without  contradiction 
that  the  defendants  had  in  fact  bought  goods  of  the  value  of  $996.04 
from  the  firm  of  Druss  Bros.,  and  that  before  the  sale  these  goods  had 
been  transferred  to  the  plaintiff,  who  authorized  Druss  Bros,  to  sell 
them  for  him.  Upon  this  evidence  I  think  that  the  trial  justice  proper- 
ly held  that  the  plaintiff  had  made  out  a  prima  facie  case  permitting 
him  to  sue  as  the  principal  of  Druss  Bros. 

The  defendants  then  sought  to  prove  under  their  general  denial: 
First,  that  defendants  did  not  receive  nor  buy  the  merchandise  in  ques- 
tion JErom  the  plaintiff,  nor  did  they  have  any  transactions  with  him : 
second,  that  they  did  receive  the  merchandise  in  question  at  the  agreed 
price  claimed  by  plaintiff,  but  that  they  bought  same  and  received  same 
from  Druss  Bros. ;  third,  that  there  was  a  debt  due  from  Druss  Bros, 
to  defendants,  and  that  at  the  time  this  bill  of  goods  was  sold  and  de- 
livered to  defendants  they  had  an  alleged  agreement  with  Druss  Bros, 
to  offset  the  amount  of  the  bill  of  this  merchandise  against  the  debt  due 
them  from  Druss  Bros.  All  questions  which  were  intended  to  prove 
these  facts  were  excluded  as  immaterial  and  not  within  the  issues,  and 
a  verdict  in  plaintiff's  favor  was  then  directed. 

[  1  ]  It  is  unnecessary  for  us  to  consider  each  question  so  excluded, 
to  determine  whether  it  was  on  its  face  material  proof  upon  the  issues 
sought  to  be  raised  by  the  defendant,  for  the  defendant  made  clear  to 
the  court  and  opposing  counsel  exactly  what  he  intended  to  prove,  and 
the  questions  were  excluded  clearly  upon  the  ground  that  these  issues 
could  not  be  raised  under  a  general  denial.  In  fact,  my  statement  of 
what  the  defendant  sought  to  prove  is  taken  from  the  plaintiff's  own 
brief,  and  the  only  points  to  be  considered  upon  this  appeal  are:  (1) 
Would  these  facts,  if  established,  constitute  a  defense  to  the  plaintiff's 
cause  of  action?  (2)  Can  they  be  proven  imder  a  general  denial? 
The  defendant  claims  that  these  facts,  if  established,  would  show, 
first,  that  they  did  not  buy,  as  alleged,  from  the  plaintiff ;  and,  second, 
that  they  did  not  agree  to  pay  the  sum  of  $996.04  as  alleged,  that 
plaintiff  is  bound  to  establish  the  allegations  of  its  complaint,  and,  if 
the  defendant  by  its  proof  rebuts  either  of  these  allegations,  it  has  made 
good  its  general  denial.  On  the  other  hand,  it  is  the  plaintiff's  claim 
that,  even  if  the  defendant  actually  bought  the  goods  from  Druss 
Bros.,  he  may  sue  as  an  undisclosed  principal,  and,  even  if  his  agent 
agreed  that  the  price  of  the  goods  was  to  be  set  off  against  previous 
indebtedness,  this  constitutes  an  afHrmative  defense,  and,  even  if  plead- 
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ed,  requires  proof  that  the  agent  had  authority  to  make  such  a  con: 
tract. 

In  the  case  of  Moore  v.  Vulcanite  Portland  Oment  Co.,  121  App. 
Div.  667,  106  N.  Y.  Supp.  393,  the  court  stated : 

"It  Is  undoubtedly  the  well-settled  general  rule  that  'where  an  agent  enters 
Into  a  contract  as  though  made  for  himself,  and  the  existence  of  a  principal 
Is  not  disclosed,  the  principal  may,  as  a  general  rule,  enforce  the  contract.' 
1  Am.  &  Bng.  Ency.  of  Law  (2d  Ed.)  1168;  NlcoU  v.  Burke,  78  N.  Y.  580;  MU- 
llken  V.  Western  Union  Telegraph  Co.,  110  N.  Y.  403  [18  N.  B.  251,  1  L.  B. 
A.  281].    There  are,  however,  exceptions  to  this  general  rule." 

I  have  examined  with  some  care  the  authorities  as  to  when  the  gen- 
eral rule  and  where  the  exceptions  apply,  and  the  distinction  seems  to 
be  practically  that  the  undisclosed  principal  can  enforce  the  contract 
where  it  is  in  its  nature  impersonal,  but  only  to  the  extent  that  an  as- 
signee could  enforce  it.  It  would  seem  that,  wherever  a  contract  is 
executed,  the  courts  of  this  state  allow  the  undisclosed  principal  to 
sue  upon  it,  and  "the  defendant  should  not  be  permitted  to  escape  lia- 
bility thereon,  in  the  absence  of  evidence  to  show  that  it  has  been  prej- 
udiced by  having  dealt  with  an  agent  as  principal,"  and  "no  doubt  the 
plaintiff's  action  would  be  subject  to  any  equities  in  favor  of  the  de- 
fendant arising  from  the  fact  that  it  had  dealt  with  the  agent  as  the 
principjd."  Kelly  Asphalt  Block  Co.  v.  Barber  Asphalt  Paving  Co., 
136  App.  Div.  22,  at  page  25,  120  N.  Y.  Supp.  163,  at  page  166. 

In  this  case,  if  the  defendants  bought  the  goods  only  as  a  set-off  to 
a  debt  owed  by  Druss  Bros.,  and  must  now  pay  for  these  goods  in 
cash,  they  are  prejudiced  by  having  dealt  with  Druss  Bros,  as  principals, 
and  the  plaintiff's  action  should  be  subject  to  the  equities  in  favor  of 
the  defendants,  arising  from  these  facts.  It  is,  of  course,  absurd  to 
say  that  the  defendants,  to  obtain  advantage  of  such  a  defense,  must 
first  prove  the  agent's  authority.  The  defendants  had  a  right  to  rely 
upon  Druss  Bros,  being  the  owners  of  the  goods  and  actual  principals 
in  the  transaction,  and  were  not  called  upon  to  make  any  further  in- 
quiries as  to  an  agency  which  was  not  disclosed. 

[2]  The  sole  remaining  point  is  whether  these  facts  may  be  proven 
under  a  general  denial.  If  the  equities  urged  were  such  as  could  be 
availed  of  against  Druss  Bros.,  if  they  were  plaintiff's,  only  by  a  special 
plea,  then  there  might  be  some  doubt  whether  they  would  be  availed 
of  as  against  an  undisclosed  principal  without  such  a  plea.  In  this 
case,  however,  we  need  not  consider  this  question.  Conceding  that  the 
plaintiff  is  the  undisclosed  principal  of  Druss  Bros.,  and  conceding 
that  he  has  a  right  to  enforce  the  contract  made  by  Druss  Bros,  as  ap- 
parent principals,  he  can  certainly  recover  only  in  accordance  with  the 
tenor  of  the  contract  actually  made  with  the  defendants.  He  claims 
that  under  that  contract  as  made  the  defendants  were  to  pay  $996.04 ; 
the  defendants  say  that  the  contract  as  made  was  not  that  they  should 
pay  this  sum,  but  that  this  sum  was  to  be  credited  upon  an  indebtedness 
from  Druss  Bros.  It  is  too  well  established  to  require  citation  that  a 
defendant,  under  a  denial  of  an  allegation  that  a  certain  contract  was 
made,  may  prove  that  the  contract  was  different  from  the  contract  al- 
leged.   The  defendants  in  this  case  seek  to  do  exactly  that.    Their 
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proof  offered  constitutes  neither  an  affirmative  defense  nor  a  counter- 
claim, and  should  have  been  received  under  the  general  denial. 

Judgment  should  be  reversed,  and  a  new  trial  ordered,  with  costs  to 
the  appellant  to  abide  the  event.    All  concur. 


WALLING  v.  COMMERCIAL  ADVERTISER  ASSN. 
(Supreme  Coiirt,  Appellate  Dlrision,  Second  Department.    December  18, 1914.) 

1.  LiBBI.  AND  Sl^NDEB  (§  123*) — AcnONS — JUBT  QUESTION. 

Whether  defendant's  privilege  was  destroyed  by  premature  publica- 
tion is  for  the  Jury,  where  the  evidence  conflicted. 

[Ed.  Note. — For  other  cases,  see  Libel  and  Slander,  Cent  Dig.  8S  356- 
864 ;  Dec  Dig.  §  123.*] 

2.  Libel  and  Slander  (|  114*) — Actions — Dauaoes. 

Where  publication  was  made  only  a  few  minutes  before  the  communica- 
tion would  have  been  privileged,  plaintiff,  if  entitled  to  recover,  is  en- 
titled to  only  nominal  damages. 

[£d.  Note. — For  other  cases,  see  Libel  and  Slander,  Cent  Dl«.  {  352; 
Dea  Dig.  f  114.*] 

8.  LiBBL  AND  Slandkb  (§  56*) — ^Pbivileoe — What  Constittites. 

The  publication  of  a  libelous  charge  cannot  be  Justified  on  the  theory 
that  It  was  but  the  bare  statement  of  a  charge  made  by  another. 

[Ed.  Note. — For  other  cases,  see  Libel  and  Slander,  Cent  Dig.  H  153- 
166;    Dec.  Dig.  i  56.*] 

Appeal  from  Trial  Term,  Queens  County. 

Action  by  William  W.  Walling  against  the  Commercial  Advertiser 
Association.  From  a  judgment  dismissing  the  complaint,  plaintiff  ap- 
peals.   Reversed  and  remanded. 

Argued  before  JENKS,  P.  J.,  and  BURR,  THOMAS,  CARR,  and 
RICH,  JJ. 

Lowen  E.  Ginn,  of  New  York  City  (Richard  J.  Donovait,  of  New 
York  City,  on  the  brief),  for  appellant. 

Walter  H.  PoUak,  of  New  York  City  (Samuel  L.  Jackson,  of  New 
York  City,  on  the  brief),  for  respondent 

JENKS,  P.  J.  [1, 2]  The  alleged  libel  consists  of  two  separate  pub^ 
lications  in  the  defendant  newspaper.  Jl  think  that  the  publication  of 
November  3d,  if  the  charges  had  been  filed,  was  privileged.  But  there 
was  some  proof  (I  am  far  from  saying  that  it  was  sufficient  to  prevail 
over  that  offered  by  the  defendant)  which  tends  to  show  that  the  privi- 
lege was  destroyed  by  premature  publication.  Bingham  v.  Gaynor,  203 
N.  Y.  27, 96  N.  E.  84.  I  think  that  the  court  in  the  first  instance  should 
have  submitted  that  question  to  the  jury.  But  as  the  premature  publi- 
cation, if  made,  was  but  a  matter  of  minutes,  I  fail  to  see  how  the 
plaintiff  in  this  case  could  have  recovered  more  than  nominal  damages 
in  any  event,  and  therefore,  if  this  were  the  sole  question  in  the  case, 
I  would  recommend  affirmance. 

[3]  But  the  publication  of  November  6th  was  not  privil^ed.  It 
is  contended  with  much  force  and  learning  by  the  able  counsel  for  the 

*For  other  cases  see  same  topic  &  3  nuubeb  in  Dec.  ft  Am.  Digs.  1907  to  date,  ft  Rep'r  Indexoi 
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respondent  that  it  is  not  a  libel,  because  the  defendant  only  published 
that  the  complainants  "claim  to  have  learned,"  and  therefore  there 
was  but  bare  statement  that  the  charge  was  made  by  another.  We 
recited  to  judgments  in  England  (but  see  Odgers  on  Libel  and  Slander 
[5th  Ed.],  174,  175;  also  Id.  395),  Massachusetts,  and  Pennsylvania. 
But  this  is  not  a  case  of  first  impression  in  this  state,  and  I  feel  con- 
strained, however  forceful  the  argument  presented,  to  follow  the  au- 
thorities in  our  own  jurisdiction  as  I  read  them.  Hotchkiss  v.  Oliphant, 
2  Hill,  510;  Dole  v.  Lyon,  10  Johns.  447,  6  Am.  Dec.  346;  Powers  v. 
Skinner,  1  Wend.  451;  Mapes  v.  Weeks,  4  Wend.  659;  Sanford  v. 
Bennett,  24  N.  Y.  20;  Ropke  v.  Brooklyn  Daily  Eagle,  9  N.  Y.  St. 
Rep.  709-712;  Townshend  on  Slander  &  Libel  (4th  Ed.)  §  210,  and 
cases  cited. 

For  these  reasons,  I  advise  a  reversal  of  the  judgment  and  the  grant- 
ing of  a  new  trial ;  costs  to  abide  the  event. 

BURR,  THOMAS,  and  RICH,  JJ.,  concur.    CARR,  J.,  not  voting. 


rBLBERBAUM  v.  FBLBBEBATIM  et  aL 

(Snpreme  Court,  Appellate  Term,  First  Deipartment     January  7,  1916.) 

Divorce  (§  165*) — Dxcsee — InPEAoaiOEirr. 

Where  a  wife  secured  a  dlTorce  In  a  foreign  state  on  publication, 
though  her  husband  was  a  resident  of  the  state  of  the  forum,  the  wife 
cannot,  the  husband  having  ratified  the  decree,  herself  attack  It  and  re- 
cover on  a  previous  separation  agreement,  although  the  decree  could  be 
both  directly  and  collaterally  impeached  by  the  husband. 

[£d.  Note. — For  other  cases,  see  Divorce,  Cent  Dig.  ${  533-642,  646, 
648;  Dec.  Dig.  f  166.*] 

Appeal  from  Municipal  Court,  Borough  of  Manhattan,  Fifth  Dis- 
trict. 

Action  by  Anna  V.  Felberbaum  against  David  Felberbaum  and  an- 
other. From  a  judgment  for  plaintlif,  the  named  defendant  appeals. 
Reversed,  and  complaint  dismissed. 

Argued  December  term,  1914,  before  GUY,  BIJUR,  and  PAGE,  JJ. 

Charles  Grossman,  of  New  York  City,  for  appellant. 

Myers,  Kutner  &  Schuhmann,  of  New  York  City  (David  C.  Myers 
and  Joseph  H.  Kutner,  both  of  New  York  City,  of  counsel),  for  re- 
spondent 

GUY,  J.  Plaintiff  sueis  to  recover  unpaid  installments,  amounting 
to  $115,  alleged  to  be  due  under  a  separation  agreement  entered  into 
between  plaintiff  and  defendant  on  April  23,  1913,  whereby  the  de- 
fendant agreed  to  pay  plaintiff  "during  her  coverture"  the  sum  of  $5 
per  week.  It  is  admitted  that  plaintiff  on  January  26,  1914,  obtained  a 
decree  of  divorce  from  defendant  in  the  state  of  Nevada ;  the  defend- 
ant not  appearing  in  said  action  and  not  having  been  personally  served, 
and  defendant  being  at  that  time  a  resident  of  the  state  of  New  York. 

*Por  oUier  cases  aee  same  topic  &  i  mruBiB  In  Dec.  &  Am.  Digs.  1907  to  data,  ft  Rep'r  Ind«x.es 
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There  is  no  doubt  that,  though  the  decree  of  divorce  may  be  valid 
and  binding  in  Nevada,  it  might  have  been  successfully  questioned  by 
or  on  behalf  of  the  defendant  here,  either  directly  or  collaterally. 
Berney  v.  Adriance,  157  App.  Div.  628,  631,  142  N.  Y.  Supp.  748.  But 
defendant  does  not  question  it;  on  the  contrary,  he  ratifies  it.  Can 
plaintiff,  therefore,  be  heard  to  allege  the  invalidity  of  the  decree 
which  she  procured  to  be  entered  in  her  own  favor,  notwithstanding 
her  former  husband's  ratification.  In  Starbuck  v.  Starbuck,  173  N. 
Y.  503,  506,  507,  66  N.  E.  193,  93  Am.  St.  Rep.  631,  it  was  held  that 
a  wife  who  had  procured  a  Massachusetts  decree  of  divorce,  after  serv- 
ice by  publication  only  upon  a  nonresident  husband,  could  not  be 
heard  to  impeach  the  validity  of  her  own  decree  in  an  action  for  dow- 
er in  lands  purchased  by  the  divorced  husband  after  the  decree.  This 
case  was  followed  and  approved  in  Van  Blaricum  v.  Larson,  205  N. 
Y.  355,  360,  98  N.  E.  488,  41  L.  R.  A.  (N.  S.)  219,  Ann.  Cas.  1913E, 
553.  Where  a  wife  obtained  an  absolute  divorce  in  Illinois  for  in- 
toxication, upon  service  by  publication  only  upon  a  nonresident  hus- 
band, married  another  man,  and  lived  with  him  until  her  first  husband's 
death,  it  was  held  that  she  could  not  be  heard  to  assert  that  she  is 
his  widow,  and  as  such  entitled  to  administer  upon  his  estate.  In  re 
Swales,  60  App.  Div.  599,  602,  603,  70  N.  Y.  Supp,  220,  affirmed  on 
opinion  below  172  N.  Y.  651,  65  N.  E.  1122.  In  Buxbaum  v.  Mason, 
48  Misc.  Rep.  396,  397,  95  N.  Y.  Supp.  539,  this  court  held  that  a 
foreign  divorce  obtained  by  a  wife  fixed  her  status,  unless  the  hus- 
band questioned  it  The  Municipal  Court  had  jurisdiction,  but  no 
cause  of  action  was  shown. 

Judgment  reversed,  with  costs,  and  complaint  dismissed,  with  costs. 
All  concur. 


WKIGLET  T.  CITY  OF  WATERVLIET.     (No,  331-07.) 
(Supreme  Court,  Appellate  Division,  Third  Department.    January  6,  1915.) 

1.  Municipal  CoBPOEATtONS  (J  821*) — Stbkbts — Pebsonai.  Injubies — Notice 

OF  Defect — Question  fob  Jubt. 

Where,  in  an  action  for  injuries  from  stepping  into  an  open,  unguarded 
trench,  wbile  walking  on  the  sidewalk,  It  appeared  that  the  treuch  was 
constructed  under  a  permit  from  the  city,  the  question  whether  the  city 
was  chargeable  with  notice  of  the  dangerous  condition  of  the  street  was 
for  the  Jury, 

[Gd.  Note. — For  other  cases,  see  Municipal  Corporations,  CSent  Dig.  SI 
1745-1757;   Dec.  Dig.  §  821.*] 

2,  MuNifiPAL  Corporations   (J  821*) — Stbebts — Pkbsohal  Injubies — Con- 

TRIBUTOBT    XeOLIOENCE — QUESTION    FOB   JURT. 

In  an  action  for  Injuries  to  plaintiff  from  stepping  Into  an  open,  un- 
gtinrded  trench,  while  walking  on  the  sidewalk  In  the  ordinary  way, 
without  knowledge  of  the  existence  of  the  trench,  the  question  whether 
plaUitifl  was  contributorlly  negligent  was  for  the  Jury. 

[Ed.  Note. — ^For  other  cases,  see  Municipal  Corporations,  Out  Dig.  {} 
1745-1757:    Dec.  Dig.  §  821.*] 

*Por  otber  cues  aee  same  topic  ft  i  humbbb  In  Dec.  ft  Am.  Digs.  1907  to  date.  &  Reo'r  Indexes 
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Appeal  from  Trial  Term,  Albany  County. 

Action  by  Adeline  Wrigley  against  the  City  of  Watervliet.  Erom 
a  judgment  for  plaintiff,  and  denial  of  new  trial,  defendant  appeals. 
Affirmed. 

Argued  before  SMITH,  P.  J.,  and  KELLOGG,  LYON,  HOW- 
ARD, and  WOODWARD,  JJ. 

Albert  J.  Danaher,  of  Watervliet,  for  appellant 

Eugene  D.  Flanigan,  of  Albany,  for  respondent. 

WOODWARD,  J.  The  plaintiff,  a  woman  64  years  of  age,  went 
into  one  of  the  defendant's  streets,  called  there  by  the  fact  that  a 
horse  had  fallen  into  an  excavation  in  the  highway,  and,  while  walking 
along  near  the  middle  of  a  sidewalk,  she  fell  into  the  same  excavation 
with  the  horse,  and  sustained  serious  injuries,  for  which  the  junr  has 
awarded  a  verdict  of  $3,000.  The  accident  happened  about  half  past 
9  in  the  evening,  the  night  was  dark,  and,  according  to  her  witnesses, 
no  proper  lights  or  barriers  had  been  erected  to  protect  the  excavation. 
The  defendant  appeals  from  the  judgment,  and  from  an  order  denying 
a  motion  for  a  new  trial. 

[1]  The  defendant  insists  that  the  plaintiff  failed  to  establish  no- 
tice to  the  defendant  of  the  dangerous  condition  of  the  street  at  this 
point.  The  evidence  was  to  the  effect  that  some  days  prior  to  the 
accident  a  permit  had  been  granted  to  persons  residing  upon  First 
avenue  to  dig  a  trench  leading  from  the  house  known  as  No.  318 
across  the  highway.  This  trench  was  commenced  on  the  morning  of 
the  21st  day  of  September,  and  it  appears  from  the  evidence  that  a 
portion  of  the  sidewalk  was  left  in  place,  the  trench  passing  under  the 
same,  and  it  had  reached  a  point  extending  several  feet  beyond  the 
curb  line  and  into  the  carriageway  when  work  was  suspended  on 
the  evening  of  September  22d  at  6  o'clock.  Just  prior  to  the  plaintiff's 
accident  there  was  a  commotion  in  the  street.  Her  son  remarked 
that  there  was  a  horse  in  "that  hole,"  and  ran  out,  followed  by  other 
members  of  the  family.  The  plaintiff  followed  soon  afterward,  and 
was  walking  along  the  sidewalk  in  the  direction  of  the  noise,  as  she 
testifies,  when  she  stepped  into  the  trench  and  received  the  injuries 
here  complained  of. 

The  purpose  of  requiring  a  license  or  permit  for  opening  a  street  is 
to  enable  th^  municipality  to  properly  discharge  its  duty  of  maintain- 
ing the  streets  in  a  safe  condition  for  use;  it  is  for  the  purpose  of 
enabling  the  city  to  know  when  its  streets  are  opened,  and  thus  to  take 
the  proper  precautions  to  see  that  they  are  opened  only  when  neces- 
sary, and  that  they  are  kept  open  only  so  long  as  the  necessity  con- 
tinues, and  that  they  are  properly  protected  when  so  necessarily  opened. 
It  was  clearly  for  tiie  jury  to  determine  whether  the  city,  knowing  of 
this  permission  to  open  the  highway,  had  taken  the  proper  steps  to 
know  that  it  was  not  left  in  a  dangerous  condition.  It  had  it  in  its 
power,  in  granting  the  permission,  to  limit  the  time  when  the  work 
might  be  done,  and  to  require  a  bond  to  protect  itself,  and  the  case  is 
differently  presented  than  would  be  the  case  if  the  street  had  been  ob- 
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structed  only  for  a  matter  of  36  hours  by  some  third  person  without 
the  knowledge  of  the  municipality.  In  other  words,  the  highway  being 
opened  by  permission  of  the  municipality,  it  was  much  the  same  as 
thotigh  the  municipality  itself  had  opened  the  trench  and  left  it  with- 
out proper  guarding,  and  the  jury  had  a  right  to  find  that  it  had  notice 
of  the  menace  of  the  existing  condition  to  those  who  were  lawfully 
using  the  highway. 

[2]  But  it  is  said  that  the  plaintiff  failed  to  establish  freedom  from 
contributory  negligence.  While  it  is  true  that  the  plaintiff  does  not 
testify  that  she  went  upon  the  sidewalk  and  exercised  care  in  so  do- 
ing, the  evidence  is  that  she  knew  nothing  of  the  existence  of  this  ex- 
cavation, that  it  was  a  dark  night,  that  at  the  time  she  was  walking 
at  or  near  the  middle  of  the  sidewalk,  and  that  she  came  in  contact 
with  no  barriers,  but  while  walking  along  she  stepped  into  this  exca- 
vation. What  more  was  she  required  to  do  under  the  circumstances? 
She  had  a  right  to  be  upon  the  street.  She  had  a  right  to  assume  that 
the  sidewalk  was  in  place  and  that  she  could  use  it  in  the  ordinary 
way.  She  was  not  bound  to  go  feeling  her  way  with  a  cane,  to  deter- 
mine whether  there  had  been  a  hole  dug  in  the  line  of  the  sidewalk, 
and  the  suggestion  that  she  knew  of  the  excavation,  because  her  son, 
in  responding  to  the  call  for  help,  had  said  that  a  horse  was  in  "that 
hole,"  is  hardly  worthy  of  serious  consideration.  What  or  .where  the 
hole  was  did  not  appear  from  anything  which  he  is  claimed  to  have 
said.  There  was  no  evidence  that  the  plaintiff  had  any  knowledge  of 
any  hole  in  the  highway,  and  the  fair  inference  would  be,  if  it  was 
known  that  a  horse  was  in  a  hole  in  a  highway,  that  it  was  a  hole  in 
the  carriageway,  and  not  one  in  the  line  of  the  sidewalk.  We  think 
the  jury  had  a  right  to  find  that  the  plaintiff  was  in  the  exercise  of 
the  degree  of  care  which  the  situaticwi  known  to  her  demanded.  She 
was  not  one  approaching  a  scene  of  known  darker.  She  was  travers- 
ing a  highway  which  she  did  not  know  had  been  disturbed,  and  her 
conduct  is  to  be  measured  by  the  facts  as  known  to  her,  or  which  she 
had  a  lawful  right  to  assume  existed  in  the  absence  of  knowledge  to 
the  contrary. 

We  are  of  opinion  that  the  conflict  of  evidence  as  to  the  defendant's 
negligence — as  to  the  conditions  which  existed  at  the  point  of  the  ac- 
cident— was  such  as  to  justify  the  jury  in  its  conclusion  that  the  place 
was  negligentiy  maintained  with  the  knowledge  of  the  defendant,  and 
that  the  verdict  for  $3,000  is  not  so  far  excessive  as  to  justify  this 
court  in  interfering. 

The  judgment  and  order  appealed  from  should  be  afHrmed,  with 
costs.    All  concur. 
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SAKITABY  SlBIiFSOOFINO  &  CONTRACTING  CO.    T.  SCHEIDECKEB 

et  aL,  (No.  64S0.) 

<Sapreme  Oonrt,  Appellate  Division,  First  Department    December  SI,  1914.) 

1.  Fbaudulbnt  Oonvetanceb  (J  271*) — Evidenck — Pkesumptions  and  Bub- 

den  OF  Pboof. 

A  voluntary  conveyance  by  one  Indebted  at  the  time  Is  presumptively 
fraudulent  as  against  existing  creditors,  and  the  burden  Is  upon  those 
claiming  under  the  conveyance  to  show  good  faith  and  an  absence  of 
fraud. 

[Ed.  Note. — For  other  cases,  see  Fraudulent  Conveyances,  Cent.  Dig.  S} 
796-798,  821 ;   Dec.  Dig.  i  271.»] 

2.  Fratjddlent  Convktancbs  (S  67*) — Solvenot  ot  Gbantob — STrBSKqtniNi 

1NS0I.VBNCT. 

Where,  tb<ragh  at  the  time  of  an  alleged  fraudulent  conveyance  to  a 
party,  who  reconveyed  to  the  grantor's  wife,  the  grantor  was  possessed 
ot  an  equity  in  real  estate  of  considerable  value,  and  also  had  money  in 
the  bank,  shortly  thereafter  he  transferred  such  equity  in  exchange  for 
a  farm,  title  to  which  was  taken  in  his  wife's  name,  and  used  the  money 
in  the  bank,  thereby  disposing  of  all  of  his  property  available  for  the 
payment  of  his  debts,  and  placing  his  wife  In  possession  of  all  of  his 
tangible  property,  the  conveyance  In  question  was  properly  set  aside. 

[Ed.  Note. — For  other  cases,  see  Fraudulent  Conveyances,  Cent  Dig.  Si 
138-142,  148,  lSO-158;   Dec.  Dig.  §  67.»] 

McLaughlin  and  Dowling,  JJ.,  dissenting. 

Appeal  from  Trial  Term,  New  York  County. 

Action  by  the  Sanitary  Fireproofing  &  Contracting  Company  gainst 
Lena  Scheidecker,  individually  and  as  executrix,  and  another.  From 
a  judgment  entered  upon  a  d.ecision  setting  aside  a  conveyance  upon 
the  ground  of  fraud,  defendant  named  appeals.    Affirmed. 

Argued  before  INGRAHAM,  P.  J.,  and  McLAUGHLIN, 
CLARKE,  DOWLING,  and  HOTCHKISS,  JJ. 

Emanuel  S.  Cahn,  of  New  York  City,  for  appellant. 
Robert  A.  McDuffie,  of  New  York  City,  for  respondent 

CLARKE,  J.  The  plaintiff  obtained  a  judgment  in  the  City  Court 
against  Charles  Scheidecker  on  March  15,  1910,  for  the  sum  of  $1,- 
044.95,  on  a  claim  for  fireproofing  material  furnished  said  defendant, 
which  is  alleged  to  have  been  past  due  and  payable  prior  to  the  mak- 
ing and  execution  of  the  deed  to  the  property  in  question.  It  appears 
that  that  debt  accrued  in  1904,. and  tfiat  suit  was  begun  by  summons 
dated  and  served  on  December  28,  1908.  Judgment  was  duly  dock- 
eted, transcript  filed,  and  executions  issued  both  in  New  York  and 
Westchester  counties  and  returned  unsatisfied. 

By  deed  dated  November  14,  1908,  acknowledged  November  19, 
1908,  and  recorded  November  21,  1908,  Charles  Scheidecker  and  Lena 
Scheidecker,  his  wife,  conveyed  the  property  in  question  to  Oscar 
Brenner  for  the  expressed  consideration  of  $100  and  other  good  and 
valuable  considerations.  The  court  has  found  that  the  above  convey- 
ance was  so  made  by  Scheidecker  and  his  wife  and  received  by  the 
said  Oscar  Brenner  in  anticipation  of  a  possible  judgment  arising 

*For  oUier  eases  ne  nine  topic  A  {  k-dmbbk  In  Dec.  &  Am.  Dlge.  1907  to  date,  A  Rep'r  Icdeoa 
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from  the  claim  of  this  plaintiff,  which  had  prior  to  said  conveyance 
accrued.  Thereafter,  by  deed  dated  November  20th,  the  day  after 
the  first-mentioned  deed  had  been  acknowledged,  Oscar  Brenner,  in 
consideration  of  $100  and  other  good  and  valuable  considerations,  con- 
veyed said  property  to  Lena  Scheidecker.  This  deed  was  acknowl- 
edged on  the  same  day,  November  20,  1908,  but  was  not  recorded  un- 
til April  6,  1909.    The  court  has  found : 

"That  there  was  absolutely  no  consideration  whatever  moving  from  said 
Brenner  to  said  Charles  Scheidecker  and  his  wife,  or  to  either  of  them,  for 
the  transfer  and  conveyance  of  said  property,"  and  "that  the  attempted 
transfer  to  Brenner  was  made  without  any  consideration,  and  was  made  and 
accepted  by  Brenner  with  the  intent  to  hinder,  delay,  cheat,  and  defraud 
creditors  of  said  Judgment  debtor,  Charles  Scheidecker,  and  especially  the 
plaintiff  herein,  of  its  accrued  claim,  all  to  the  knowledge  of  the  said  de- 
fendant Oscar  Brenner,  and  the  said  Charles  Scheidecker  was  thereby,  and  be- 
cause of  other  conveyances  and  transfers,  made  at  about  the  same  time, 
rendered  insolvent,  and  had  no  other  property  subject  to  levy  and  sale  on 
execution  at  the  time  or  since  the  date  of  said  conveyance,  or  since  the  ren- 
dition of  the  said  Judgment  That  the  said  attempted  transfer  and  convey- 
ance of  said  real  property  from  the  defendant  Oscar  Brenner  to  the  defend- 
ant Lena  Scheidecker  was  made  with  the  same  fraudulent  intent  and  purpose. 
That  the  said  conveyance  was  so  made  by  the  said  Oscar  Brenner,  and  so 
received  by  the  defendant  Lena  Scheidecker,  in  pursuance  of  the  same  com- 
mon fraudulent  scheme  and  design  of  the  said  Charles  Scheidecker  and  the 
defendants  aforesaid,  with  intent  to  hinder,  delay,  cheat,  and  defraud  the 
creitors  of  the  said  Judgment  debtor,  Charles  Scheidecker,  and  particularly 
the  plaintiff  herein.  That  the  said  transfer  and  conveyance  was  fraudulent 
upon  Its  face,  for  the  reason  that  It  was  also  made  without  any  considera- 
tion vfhatever,  after  the  claim  of  the  plaintiff  against  the  Judgment  debtor 
had  accrued,  and  that  the  deed  of  gift  was  withheld  from  the  record  for 
nearly  five  months  after  its  delivery." 

[1]  I  think  that  these  findings  are  supported  by  the  evidence,  and 
that  the  judgment  is  right,  and  should  be  affirmed. 

It  is  now  settled  by  Kerker  v.  Levy,  206  N.  Y.  109,  99  N.  E.  181, 
that  the  rule  stated  in  Smith  v.  Reid,  134  N.  Y.  568,  31  N.  E.  1082, 
is  the  law  of  the  state,  namely,  that  a  voluntary  conveyance  by  one 
indebted  at  the  time  is  presumptively  fraudulent  as  against  existing 
creditors.  The  plaintiff  made  out  a  prima  facie  case.  The  burden 
was  therefore  upon  the  defendant  to  show  good  faith  and  an  absence 
of  fraud,  and  this  she  utterly  failed  to  do.  There  was  an  attempt 
made  to  show  that  the  original  conveyance  to  Brenner  was  in  anticipa- 
tion of  marriage,  and  was  supported  by  that  proposed  marriage  which 
was  subsequently  consummated ;  but  the  trouble  is,  first,  that  Charles 
Scheidecker's  daughter  emphatically  denied  that  she  had  become  en- 
gaged to  Brenner  upon  the  promise  or  consideration  that  the  property 
would  be  conveyed  to  him,  and  he  is  not  put  upon  the  stand,  so  we 
have  no  statements  whatever  from  him,  and,  second,  that  he  immedi- 
ately transferred  the  property  back  to  his  prospective  mother-in-law, 
the  defendant  Lena  Scheidecker.  At  the  time  of  this  transaction  it 
is  in  evidence  that  the  property  was  worth  $10,000,  or  considered  to 
be  worth  $10,000,  and  that  it  had  no  incumbrance  whatever  upon  it. 
The  mother  and  daughter  attempt  to  show  that  Brenner  held  the 
property  for  either  six  or  nine  months,  as  they  say,  at  different  times, 
and  thiui  was  forced  to  convey  it  back  because  he  could  not  pay  the 
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taxes,  which  amounted  to  $133.  This  explanation  fell,  because  of  the 
date  of  the  acknowledgment  of  the  deed,  which  was  simultaneous,  or 
practically  so,  with  the  acknowledgment  of  the  deed  by  Charles  Schei- 
decker  to  him.  It  is  true  that  this  deed  was  not  recorded  until  April ; 
that  is,  it  was  held  off  the  record  from  the  20th  of  November  until 
some  time  in  April,  which  is  only  five  months,  instead  of  nine,  at  any 
rate.  But  as  evidence  of  the  time  of  execution  the  date  of  the  re- 
cording cannot  prevail  over  the  date  of  the  acknowledgment.  In  ad- 
dition to  that,  it  is  hardly  to  be  supposed  that  if  this  unincumbered 
property  had  been  given  to  him  as  a  wedding  gift,  he  would  give  it 
back  because  of  his  inability  to  pay  $133  in  taxes,  when,  after  Mrs. 
Scheidecker  got  it  back,  she  was  able  to  get  a  $4,000  mortgage  on  it, 
and  it  is  conceded  that  the  property  was  worth  $7,500  at  the  time  of 
this  action. 

[2]  The  defendants  also  claim  that  at  the  time  of  the  transfer 
Charles  Scheidecker  was  possessed  of  an  equity  in  three  hpuses  which 
amounted  to  $40,000,  but  stripped  himself  of  that  property  by  transfer 
to  a  Mrs.  Lee  for  property  Imbwn  as  the  farm  at  Hastings,  title  to 
which  was  taken  in  the  name  of  his  wife,  and  which  was,  therefore, 
unavailable  for  paying  his  dfbts.  It  was  also  claimed  that  he  had 
some  $3,000  in  the  bank;  but  it  appears  that  this  amount  was  made 
up  of  rents  of  this  property  in  which  he  claimed  to  have  the  equity, 
that  it  was  kept  there  and  used  for  the  purpose  of  paying  incumbrances 
thereon,  and  that  on  the  3d  of  December,  $2,950  was  drawn  out  for 
the  purpose  of  paying  interest  on  the  mortgages  on  the  property.  The 
result  of  all  the  transactions  is  that  Scheidecker  did  not  have  a  cent 
available  for  the  payment  of  his  debts  and  his  wife  was  in  possession 
of  all  his  tangible  property.  It  is  not  claimed  that  they  were  trans- 
ferred to  her  for  previous  debts  or  liabilities  owing  by  Scheidecker 
to  her ;  but  it  is  quite  apparent  that,  in  anticipation  of  this  claim  and 
another  suit,  which  was  pending  at  the  time,  for  some  $1,200,  he  un- 
dertook to  make  himself  execution  proof.  We  see  no  reason  for  dis- 
turbing the  conclusion  of  the  court  below. 

The  judgment  appealed  from  is  affirmed,  with  costs. 

INGRAHAM,  P.  J.,  and  HOTCHKISS,  J.,  concur. 

McLaughlin,  J.  (dissenting).  If  it  is  to  be  conceded  that  the 
conveyances  by  Scheidecker  to  Brenner  and  from  Brenner  to  the  de- 
fendant were  made  without  consideration,  that  did  not  establish,  un- 
der the  facts  proved,  that  they  were  made  with  intent  to  hinder,  delay, 
and  defraud  thfe  plaintiff.  One  has  a  perfect  right  to  give  his  prop- 
erty away,  if  he  sees  fit  to  do  so,  provided  he  retains  enough  to  pay  or 
satisfy  his  debts. 

Here  the  fact  is  uncontradicted  that,  after  the  conveyances  were 
made,  Charles  Scheidecker  had  a  credit  balance  of  $2,468.77  in  the 
Bank  of  Washington  Heights.  He  also  had  an  equity  of  upwards  of 
$40,000  in  property  other  than  that  conveyed.  He  had  more  than 
enough  to  satisfy  all  his  debts.  The  conveyance  in  question,  therefore, 
did  not  render  him  insolvent,  and  the  fact  that  he  became  so  several 
weeks  thereafter  by  drawing  the  money  from  the  bank,  or  by  trans- 
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ferring  his  equity  in  the  other  property,  (i>d  not  aflfect  the  transfers 
here  complained  of.  Such  conveyances  were  not  fraudulent.  Wilks 
V.  Greacen,  155  App.  Div.  623,  140  N.  Y.  Supp.  851. 

I  am  unable,  therefore,  for  the  reasons  given,  to  concur  in  the  opin- 
ion of  Mr.  Justice  CLARKE,  and  vote  to  reverse  the  judgment  and 
order  a  new  trial. 

DOWLING,  J.,  concurs. 


FABTiBT,  state  Excise  Com'r,  v.  BUTTNEE.    (No.  6600.) 
(Supreme  Court,  Appellate  Dlylslon,  First  Department    pecember  31,  1914.) 

1.  iNToxicATiNo   LiQuoBs   (|  86*) — LiQuoB  TAX  BoND — ^Violation — What 

CoNSTrruTEs. 

Wbere  bartenders  and  waiters  emploj-ed  by  a  hotel  proprietor,  on  Sun- 
day, sold  and  served  intoxicating  liquor  to  persons  who  were  not  hotel 
guests  and  ordered  nothing  to  eat  and  ate  nothing,  this  constituted  a  vio- 
lation of  the  liquor  tax  bond  given  by' the  proprietor,  conditioned  that  he 
would  not  violate  the  Liquor  Tax  Law  (ConsoL  Laws,  c.  34)  {  30,  as 
amended  by  Laws  1910,  c.  494,  by  selling  liquors  on  Sunday  without  serv- 
ing meals  therewith,  tiipugh  a  plate  of  sandwiches  was  placed  on  the 
table  at  which  the  liquor  was  served. 

[Ed.  Note. — For  other  cases,  see  Intoxicating  Liquors,  Cent.  Dig.  |  89 ; 
Dec.  Dig.  S  86.*] 

2.  IKTOXICATINO    LiQUOBS    (J   88*)— LiQUOB  TAX   BOKD— VIOLATION— OOHVIO- 

TION  OF  EIIPLOT&. 

In  an  action  by  the  State  Commissioner  of  Excise  on  a  liquor  tax  bond 
conditioned  that  defendant  would  not  violate  the  Liquor  Tax  Law,  J  36, 
as  amended  by  Laws  1910,  c.  494,  proof  of  the  conviction  of  defendant's 
bartender  of  violating  such  law  by  selling  liquor  on  Sunday  without  serv- 
ing a  meal  therewith  authorized  a  directed  verdict  for  plaintiff;  the  act 
of  the  bartender  being  the  act  of  defendant 

[Ed.  Note.— For  other  cases,  see  Intoxicating  Jjiauors,  Cent  Dig.  |{ 
91-95;   Dec.  Dig.  §  88.*] 

Laugblln  and  Dowllng,  JJ.,  dissenting. 

• 

Appeal  from  Trial  Term,  New  York  County. 

Action  by  William  W.  Farley,  as  State  Commissioner  of  Excise  of 
the  State  of  New  York,  against  Albert  Buttner,  impleaded,  etc.  From 
judgment  for  defendant  and  denial  of  new  trial,  plaintiff  appeals.  Re- 
versed, and  new  trial  ordered. 

See,  also,  147  N.  Y.  Supp.  1110. 

Argued  before  INGRAHAM,  P.  J.,  and  McLAUGHLIN,  LAUGH- 
UN,  DOWLING,  and  HOTCHKISS,  JJ. 

Charles  R.  O'Connor,  of  Hobart,  for  appellant. 

P.  A.  McManus,  of  New  York  City,  for  respondent. 

McLAUGHLIN,  J.  Action  to  recover  the  sum  of  $1,800  upon  a 
liquor  tax  bond  given  by  the  respondent,  Buttner,  as  principal,  condi- 
tioned that  he  would  not  violate  any  of  the  provisions  of  the  Liquor 
Tax  Law,  and  in  lieu  of  sureties  filed  a  certificate  of  deposit  in  the  sum 

*F»r  oUier  caaM  Me  lame  topic  *  i  teuuBBU  In  Dec.  *  Am.  Digs.  1907  to  date,  &  Rep'r  Indexea 
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of  $2,000  issued  by  the  defendant  Guaranty  Trust  Company  of  New 
York. 

The  complaint  alleged  the  giving  of  the  bond,  the  issuance  of  the 
liquor  tax  certificate,  and  a  violation  of  the  bond  by  selling  liquors  on 
five  different  Sundays  during  the  months  of  December,  1912,  and 
January,  1913,  without  serving  meals  therewith.  The  answer  put  in 
issue  the  material  allegations  of  the  complaint,  except  the  issuance  of 
the  certificate,  the  giving  of  the  bond,  and  the  deposit  of  a  certificate 
for  ^,000  issued  by  the  trust  company.  The  action  has  been  twice 
tried.  Upon  the  first  trial  the  jury  rendered  a  verdict  in  favor  of  the 
defendants,  which  was  set  aside  and  a  new  trial  ordered.  Upon  appeal 
this  order  was  affirmed.  On  the  second  trial  the  jury  again  found 
for  the  defendants,  and  the  court  denied  a  motion  to  set  aside  the  ver- 
dict and  for  a  new  trial,  and  plaintiff  appeals. 

[1]  Section  30  of  the  Liquor  Tax  Law  (Consol.  Laws,  c.  34),  as 
amended  by  chapter  494  of  the  Laws  of  1910,  contains  a  general  provi- 
sion against  the  sale  of  liquors  on  Sunday  by  any  one  holding  a  certif- 
icate such  as  the  one  issued  to  Buttner.  The  general  provision,  how- 
ever, is  made  subject  to  an  exception  that  the  holder  of  such  certificate, 
"who  is  the  keeper  of  a  hotel,  may  sell  liquor  to  the  guests  of  such 
hotel."   The  statute  then  defines  a  "guest"  of  a  hotel  as : 

"A  person  who,  dnrlng  the  hours  when  meals  are  regularly  served  therein, 
resorts  to  the  hotel  for  the  purpose  of  obtaining  and  actually  orders  and 
obtains  at  sncb  time,  in  good  faith,  a  meal  therein." 

A  slight  consideration  of  the  evidence  offered  upon  the  trial  will 
demonstrate,  I  think,  clearly  and  conclusively,  that  die  defendant  sold 
liquors  on  the  days  named  to  persons  who  were  not  guests  of  the  hotel 
and  in  direct  violation  of  law. 

The  first  violation  is  alleged  to  have  been  committed  on  December 
8,  1912.  Gorman,  a  special  agent  of  the  State  Excise  Department,  tes- 
tified that  about  4 :30  o'clock  in  the  afternoon  of  that  day,  in  company 
with  one  Boddy,  another  special  agent  of  the  Excise  Department,  he 
entered  Buttner's  place  of  business  and  sat  down  at  one  of  the  several 
tables  which  were  in  the  room ;  that  at  that  time  there  were  six  or  eight 
persons  sitting  at  various  tables,  all  apparently  drinking;  that  on  each 
,table  there  was  nothing  but  a  plate  of  sandwiches ;  that  Boddy  and  he 
ordered  whisky,  paying  the  waiter  25  cents,  and,  after  they  had  drank 
the  same,  ordered  a  second  drink,  which  was  also  furnished  and  paid 
for ;  that  no  food  was  ordei'ed  or  eaten  and  no  conversation  had  with 
the  waiter  regarding  food.  Gorman's  testimony  was  in  every  respect 
corroborated  by  Boddy.  Mulligan,  another  special  agent,  testified  that 
he,  in  company  with  one  Cahill,  entered  Buttner's  place  at  about  6:10 
o'clock  in  the  evening  of  December  15,  1912,  and  sat  down  at  a  table, 
upon  which  there  was  no  cover  or  anything,  except  a  plate  of  sand- 
wiches ;  that  when  they  entered  the  room  defendant  and  his  wife  were 
seated  at  another  table ;  that  he  and  Cahill  ordered  and  drank  two  glass- 
es of  beer,  before  leaving ;  that  they  were  not  asked  to  order  anything 
to  eat  and  they  ate  nothing.  Patrolmen  Erb  and  Miller,  members  of 
the  police  department  of  the  city  of  New  York,  testified  to  a  similar 
violation  on  the  afternoon  of  December  22,  1912,  Patrolman  Harden. 
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also  a  member  of  the  police  department  of  the  city  of  New  York,  testi- 
fied that  he  entered  Buttner's  place  of  business  in  the  afternoon  of  De- 
cember 29th,  with  Officer  Webb,  another  member  of  the  police  force ; 
that  each  ordered  and  drank  a  glass  of  beer,  for  which  they  paid  10 
cents ;  that  they  were  not  asked  to  and  did  not  order  anything  to  eat. 
Buttling,  another  special  agent  in  the  Excise  Department,  testified  tliat 
on  January  26, 1913,  at  5 :30  o'clock  in  the  afternoon,  he  went  to  Butt- 
ner's place  of  business  in  company  with  special  agent  Eilperin;  that, 
after  they  had  taken  seats  at  a  table,  a  waiter  took  their  order  for 
and  served  them  with  two  glasses  of  whisky ;  that  they  were  not 
asked  to  order  and  were  not  served  with  anything  to  eat.  Buttling's 
testimony  is  corroborated  by  that  of  Eilperin. 

On  behalf  of  defendant,  Tannenbaum,  who  at  the  time  of  the  allied 
violations  was  one  of  the  bartenders  and  waiters  in  defendant's  employ, 
testified  he  did  not  serve  liquor  to  any  of  the  witnesses  called  by  plain- 
tiflf  unless  he  served  a  meal  with  it;  that  he  had  been  told  by  Buttner 
when  a  person  ordered  liquor  on  Sunday  not  to  serve  it  unless  he 
served  a  meal  with  it.  The  other  bartender,  Geiss,  testified  to  simi- 
lar instructions.  The  defendant  and  his  wife  both  testified  that  they 
remembered  Mulligan's  visit  to  the  hotel,  but  their  testimony  as  to 
what  occurred  on  liiat  occasion  is  very  conflicting.  Mrs.  Buttner,  who 
did  the  cooking  in  the  place,  testified  she  was  standing  at  the  kitchen 
door  when  Mulligan  came  in;  that  the  bartender  Geiss  went  to  him 
and  returned  to  the  kitchen  and  ordered  a  meal ;  that  she  prepared  the 
meal;  that  she  prepared  the  meal  but  Geiss  brought  it  back  to  the 
kitchen,  saymg  Mulligan  had  gone.  Buttner,  however,  testified  that  he 
saw  Mulligan  at  one  of  the  tables  eating.  Geiss  did  not  remember  hav- 
ing ever  seen  Mulligan  in  the  place.  He  did  remember  Officer  Harden, 
whom  he  testified  with  a  companion  ordered  a  glass  of  beer  and  two 
sandwiches  on  one  occasion,  and  after  he  had  served  the  beer,  and 
while  the  sandwiches  were  being  prepared,  they  left.  It  further  ap- 
peared that  Geiss  was  tried  in  the  Court  of  Special  Sessions  of  the  city 
of  New  York  for  this  sale  to  Officer  Harden  on  December  29,  1912, 
and  was  convicted  and  fined  $10  for  violating  the  Liquor  Tax  Law. 

This  was  the  condition  of  the  evidence  at  the  close  of  the  case.  In 
my  opinion  it  established  clear  violations  of  the  Liquor  Tax  Law,  to 
which  reference  has  been  made,  and,  had  a  motion  been  made  for  the 
direction  of  a  verdict  in  favor  of  the  plaintiff,  I  think  it  would  have 
been  the  duty  of  the  court  to  have  granted  it.  See  Farley  v.  Bronx 
Bath  &  Hotel  Co.,  163  App.  Div.  459,  148  N.  Y,  Supp.  579;  Matter  of 
Farley,  158  App.  Div.  851,  144  N.  Y.  Supp.  268;  Matter  of  Clement, 
117  App.  Div.  5,  102  N.  Y.  Supp.  37;  Cullinan  v.  O'Connor,  100  App. 
Div.  142,  91  N.  Y.  Supp.  628.  The  agents  and  police  officers  went  to 
the  hotel,  not  for  the  purpose  of  ordei-ing  and  obtaining,  in  good  faith, 
a  meal,  but  for  the  purpose  of  ascertaining,  by  getting  something  to 
drink,  whether  the  law  were  being  violated.  This  they  had  a  right  to 
do.  They  were  not  guests  of  the  hotel.  The  placing  of  a  plate  of  sand- 
wiches upon  a  table  was  not  serving  a  meal,  within  the  meaning  of  the 
statute.  It  was  a  mere  subterfuge,  resorted  to  by  Buttner  to  enable  him 
to  violate  the  law.    Indeed,  the   instructions  to  his  bartenders  indicate 
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that  liquor  was  to  be  served,  n6t  to  guests  of  the  hotel,  but  to  any  one 
who  wanted  it,  only  as  a  protection  something  to  eat  most  be  served 
with  it.  The  court  would  be  derelict  in  its  duty  if  it  permitted  such  an 
arrangement  to  protect  one  who  violates  the  statute. 

[2]  I  am  also  of  the  opinion  that  a  verdict  should  have  been  directed 
in  favor  of  the  plaintiff  upon  another  ground.  The  fact  was  not  dis- 
puted that  Geiss,  one  of  the  bartenders,  had  been  convicted  for  selling 
liquor  in  violation  of  law  to  Officer  Harden  on  one  of  the  days  in  ques- 
tion. This  conviction  in  and  of  itself  established  a  violation  of  the 
bond  and  entitled  plaintiflE  to  recover  against  the  principal  therein  nam- 
ed. The  condition  of  the  bond  was  that  Buttner  would  not  permit  the 
premises  to  become  disorderly  and  would  not  violate  anjr  of  the  provi- 
sions of  the  Liquor  Tax  Law.  The  conviction  of  Geiss  established 
tliat  he  did  both.  He  was  responsible  for  the  acts  of  Geiss  while  he  was 
in  charge  of  the  premises;  in  other  words,  the  act  of  Geiss  was  the 
act  of  his  employer.  In  People  v.  D' Antonio,  150  App.  EHv.  109,  134 
N.  Y.  Supp.  657,  this  court  held  that  the  holder  of  a  liquor  tax  certifi- 
cate was  properly  convicted  of  a  misdemeanor  for  screening  the  win- 
dows giving  a  view  of  his  bar  from  the  street  during  the  hours 
when  traffic  in  liquor  is  forbidden,  contrary  to  statute,  althotigh  the 
obstruction  was  placed  in  position  by  his  employe  without  his  knowl- 
edge and  during  his  absence.  See,  also,  Conimonwealth  v.  Kelley,  140 
Mass.  441,  5  N.  E.  834;  People  v.  Roby,  52  Mich.  577,  18  N.  W.  365, 
50  Am.  Rep.  270. 

The  effect  on  plaintiff's  right  to  recover  against  Buttner  by  reason 
of  the  conviction  of  Geiss  was  squarely  raised  at  the  trial.  The  court 
charged  that  such  conviction  did  not  affect  at  all  the  plaintiff's  right 
to  recover,  to  which  an  exception  was  taken,  and  a  request  was  then 
made  to  charge  that,  if  the  jury  believed  that  the  bartender  Geiss  was 
convicted  in  Special  Sessions,  then  that  conviction  in  itself  was  suffi- 
cient to  entitle  plaintiff  to  a  verdict.  This  was  declined  and  an  ex- 
ception taken.  I  think  the  court  erred  in  charging  as  it  did,  and  also 
in  refusing  to  charge  as  requested. 

The  judgment  and  order  appealed  from  should  be  reversed,  and  a 
new  trial  ordered,  with  costs  to  appellant  against  defendant  Buttner  to 
abide  event. 

HOTCHKISS,  J.,  concurs.  INGRAHAM,  P.  J.,  concurs  on  the 
first  ground.   LAUGHLIN  and  DOWLING,  TJ.,  dissent. 
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ONEIDA  COMMUNITY,  Llmltefl,  v.  ONBIDA  GAME  TRAP  CO.,  Inc. 

(Supreme  Court,  Trial  and  Special  Term,  Madison  County.    December 

31,  1914.) 

1.  TBADK-MABKS  and  TBADK-NAMES   ({|  63,  73*) — iRrBINOEVBNT  AND  TJnfaib 

Competition. 

Though  the  Oneida  Community,  Limited,  which  bad  adopted  its  cor- 
porate name  as  a  trade-mark,  and  whose  factory  was  located  near  Oneida, 
bad  been  manufacturing  game  traps  for  many  years  and  manufactured  a 
large  percentage  of  the  traps  used  in  tbe  United  States  and  throughout 
the  world,  defendant  had  a  legal  right  to  adopt  the  name  "Oneida  Game 
Trap  Company,"  to  locate  its  business  at  Oneida,  to  manufacture  and  sell 
a  trap  resembling  one  of  plaintiff's  traps  in  size,  shape,  and  general  ap- 
pearance, to  ship  them  from  any  shipping  i)olnt  that  suited  its  conven- 
ience, to  send  and  receive  its  mall  matter  concerning  such  traps  through 
tbe  Oneida  post  office,  and  to  advertise  its  trap  in  any  pabllcation  it 
chose,  with  a  cut  thereof  and  its  name  and  address,  where  its  trap  would 
not  deceive  the  jobber,  retailer,  or  experienced  trapper,  and  it  did  not 
locate  at  Oneida  with  any  sinister  or  fraudulent  motive,  though  it  may 
have  located  there  because  that  was  the  great  trap  center  of  the  world. 

[Ed.  Note. — ^For  other  cases,  see  Trade-Marks  and  Trade-Names,  Cent 
Dig.  §8  61,  84;  Dea  Dig.  ig  53,  73.*] 

2.  Trade-Marks  and  Trade-Names  (|  65*) — iNrBiNOEKENT — Intent. 

To  constitute  an  infringement  of  trade-mark  rights  by  adopting  a  col- 
orable imitation  thereof  liable  to  deceive  and  confuse  tbe  unwary  buyer, 
it  is  not  necessary  that  the  infringer  should  act  fraudulently  or  with  evil 
inteat. 

[Ed.  Note. — For  other  cases,  see  Trade-Marks  and  Trade-Names,  Cent. 
Dig.  !  63 ;    Dec.  Dig.  {  65.*] 

3.  Trade-Marks  and  Tbadb-Naues  ({  9*) — Nauss  Subject  to  Appbopbia- 

TioN — Geographical  Names. 

While  the  word  "Oneida"  in  its  geographical  sense  is  not  subject  to  ap- 
propriation for  a  trade-mark,  it  may  acquire,  by  constant  use  In  connec- 
tion with  other  words  and  phrases,  a  secondary  meaning  and  significance 
for  the  article  or  commodity  to  which  it  is  affixed,  within  tbe  provision 
of  the  trade-mark  law  (Act  Feb.  20,  1905,  c.  592,  i  5,  33  Stat  725,  as 
amended  by  Act  Feb.  18,  1911,  c.  113,  36  Stat  918  [U.  S.  Comp.  St.  1913, 
{  9490])  that  nothing  therein  shall  prevent  the  regiatraticm  of  any  mark 
used  by  the  applicant  or  his  predecessors  which  was  In  actual  and  ex- 
elusive  use  by  them  as  a  trade-mark  for  ten  years  next  preceding  Feb- 
ruary 20,   1905. 

[Ed.  Note. — For  other  cases,  see  Trade-Marks  and  Trade-Names,  Cent 
Dig.  §  13 ;  Dec.  Dig.  {  9.*] 

4.  Tbade-M^rks  and  Trade-Names  (}  65*) — Infbinqbment — Test — "Calcu- 

late." 

Whether  a  trade-mark  is  Infringed  by  the  use  of  a  colorable  imitation 
thereof  or  one  similar  tbereto  depends  upon  whether  the  resemblance  is 
such  that  it  is  calculated  to  deceive  and  does  in  fact  deceive  the  ordi- 
nary buyer  under  ordinary  conditions,  but  "calculate"  in  this  connection 
does  not  involve  a  planning,  organizing,  thinking  out  or  devising  of  an 
inscription,  word,  or  name  with  intent  to  deceive,  bnt  refers  rather  to 
inherent  properties  of  the  name  which  are  such  as  in  and  of  themselves 
may  confuse  or  deceive  (citing  Words  and  Phrases,  "Calculate"). 

[Ed.  Note. — For  other  cases,  see  Trade-Marks  and  Trade-Names,  Cent. 
Dig.  I  64;  Dec.  Dig.  S  65.*] 

*For  other  cases  see  same  topic  ft  i  mvmbbb  In  Dec.  ft  Am.  Diss.  U07  to  date,  ft  Rep'r  IndexeB 
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6.  TBaok-Makkb  and  Tbadk-Naksb  (g  S8*) — IirvBmaBiiBNT — Colobabia  Imi- 
tation OF  Tbadx-Mabk. 

The  Oneida  CommiuUty,  Limited,  which  had  adopted  Its  name  as  its 
trade-mark,  manufactured  game  traps  with  the  name  of  the  trap  stamped 
upon  the  pan,  the  initial  ttiereof  in  the  center  of  the  pan,  and  "Oneida 
Commonly,  N.  Y.,"  stamped  along  the  edge  of  the  pan,  wliich  was  cir- 
cular In  form.  Defendant  adopted  the  name  "Oneida  Game  Trap  Com- 
pany" and  manufactured  traps  resembling  one  of  plalntlff's'traps  In  size, 
shape,  and  general  appearance,  with  a  circular  pan  and  with  the  words 
"Oneida  Game  Trap  Company,  Inc.,"  on  the  edge  of  the  pan,  the  name 
of  the  trap  under  the  corporate  name  and  its  address,  "Oneida,  N.  X.," 
on  the  opposite  edge  of  the  pan.  Jleld,  that  defendant  was  infringing 
plaintiff's  trade-mark  by  using  a  colorable  imitation  thereof,  and  would 
be  enjoined  from  stamping  its  corporate  name  on  the  pan  of  the  trap, 
but  would  be  permitted  to  stamp  its  name  on  any  other  part  of  the  trap 
and  to  stamp  on  the  pan  the  name  of  the  trap,  with  words  indlcatiiig  that 
it  was  manufactured  at  Oneida. 

[Ed.  Note. — For  other  cases,  see  Trade-Marks  and  Trade-Names,  Cent 
Dig.  J§  66,  67;   Dec.  Dig.  i  68.*] 

6.  Tbade-Makks  and  Tkadb-Naixes  (§  9S*) — Damagm — Right  to  Kecovek. 

In  an  action  for  unfair  competition  and  the  infringement  of  a  trade- 
mark, where,  thongb  a  colorable  imitation  of  plaintiff's  trade-mark  was 
being  used,  no  intentional  fraud  appeared,  damages  could  not  be  awarded. 

[Bd.  Note. — For  other  cases,  see  Trade-Marks  and  Trade-Names,  Cent 
Dig.  I  112;   Dec.  Dig.  §  08.*] 

7.  Trade-Mabks  and  Tbaok-Nambs  (§S  65,  75*)  —  Davaoks  —  Bight  to  Re- 

cover. 

That  plalntlfTs  agents,  by  exhibiting  one  of  plalnafTs  game  traps  to 
dealers  and  asking  for  one  like  it  were  sometimes  furnished  one  of  de- 
fendant's traps,  which  was  what  they  wanted  to  occur,  did  not  Instlfy  an 
award  of  damages  In  a  suit  for  unfair  competition  and  trade-mark  in- 
fringement 

[Ed.  Note. — For  other  cases,  see  Trade-Marks  and  Trade-Names,  Cent. 
Dig.  g{  64,  86]   Dec.  Dig.  g§  65,  75.*] 

Action  by  the  Oneida  Community,  Limited,  against  the  Oneida 
Game  Trap  Company,  Incorporated.  Judgment  for  plaintiff  for  a  part 
of  the  relief  prayed  for. 

Harry  D,  Nims,  of  New  York  City,  and  Charles  R.  Coville,  of 
Oneida,  for'plaintiflf. 
Thomas  A.  Devereux,  of  Oneida,  for  defendant. 

KILEY,  J.  The  parties  to  this  action  are  domestic  corporations, 
engaged  in  the  manufacture  and  sale  of  game  traps. 

The  plaintiff  commenced  its  settlement,  which  was  the  forerunner 
of  its  present  development,  in  1848.  The  people  primarily  constitut>- 
ing  the  settlement  called  themselves  the  "Oneida  Association";  later 
it  was  changed  to  "Oneida  Community" ;  and  in  1880  the  present  name  . 
"Oneida  Community,  Limited,"  was  adopted  and  has  since  remained 
its  corporate  name.  Under  the  United  States  statutes  governing  the 
registration  of  trade-marks,  and  what  is  commonly  known  as  the  "ten- 
year  clause"  of  that  law,  reading  as  follows : 

"And  provided  further,  that  nothing  herein  shall  prevent  the  registration 
of  any  mark  used  by  the  applicant  or  his  predecessors,  or  by  those  from 

•For  oUier  coses  see  same  topic  A  S  nuiisib  la  Deo.  ft  Am.  Dig*.  1907  to  date,  ft  Rep'r  Index.w 
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whom  title  to  the  mark  Is  derived,  In  commerce  with  foreign  nations  or 
among  the  several  states  or  with  Indian  tribes  which  was  In  actual  and 
exclusive  use  as  a  trade-mark  of  the  applicant,  or  his  predecessors  froui 
whom  he  derived  title,  for  ten  years  next  preceding  February  20,  1905" 

— ^plaintiff  on  March  5,  1907,  had  its  corporate  name  registered  as  a 
trade-mark.  The  plaintiff  has  manufactured  its  traps  larg;ely  at  Sherill, 
Oneida  county,  N.  Y.,  and  Niagara  Falls,  Canada.  Plaintiflf's  office 
address  is  Kenwood,  Madison  county,  N.  Y.  The  manufacturing  plant 
of  the  plaintiff  is  only  a  short  distance  from  the  city  of  Oneida,  N.  Y., 
and  has  occupied  its  present  location  for  50  years  or  over. 

The  plaintiff  is  now,  and  for  some  years  has  been,  manufacturing 
and  selling  the  following  brands  of  traps:  "Victor,"  "Newhouse," 
"Hawley  &  Norton,"  "Oneida  Jump,"  and  others  less  prominently 
known.  All  of  these,  and  mo£t  of  the  others  manufactured,  have  the 
brands  and  printed  matter  stamped  upon  the  pans. 

The  defendant  was  organized  as  "Oneida  Game  Trap  Company,  In- 
corporated," in  March,  1913,  and  located  at  Oneida,  Madison  county, 
N.  Y.  So  far  its  manufacture  and  sale  has  been  confined  to  one  trap, 
"Triumph."  This  trap  in  size,  shape,  and  general  appearance  resem- 
bles plaintiff's  trap  "Victor  No.  1,"  and  it  appears  from  the  evidence 
that  this  trap  of  defendant  will  compete  with  the  plaintiff's  trap  "Vic- 
tor" in  this  regard,  viz.,  by  reason  of  the  similarity  of  these  features 
in  the  two  traps.  Plaintiff's  trap  "Victor"  has  stamped  upon  the 
pan  "Victor"  letter  "V"  cut  in  the  center  of  the  pan,  and  "Oneida 
Community,  N.  Y.,"  stamped  along  the  edge  of  the  pan.-  The  pan  is 
circular  in  form.  The  defendant's  trap  "Triumph  No.  1"  also  has  cir- 
cular pan,  and  stamped  on  the  pan,  "Oneida  Game  Trap  Company 
Inc.,"  along  the  edge  of  the  pan  "'Triumph  No.  1,"  with  two  holes 
punched  in  the  pan,  under  the  corporate  name  above  given,  and  op- 
posite to  said  corporate  name  and  along  the  opposite  edge  of  the  pan 
is  stamped  its  address,  "Oneida,  N.  Y." 

The  plaintiff  alleges  substantially  two  causes  of  action  in  its  con>- 
plaint :  Unfair  competition ;  and  that  defendant  has  adopted  a  color- 
able imitation  of  its  trade-mark  under  the  federal  statute  known  as 
the  "ten-year  clause"  of  the  trade-mark  statute — in  effect,  has  in- 
fringed upon  its  trade-mark.  The  relief  sought  by  plaintiff  is  an  in- 
junction providing  that  the  defendant  shall  not  use  the  word  "Oneida" 
upon  its  trap  in  any  manner  whatsoever,  calculated  to  mislead  or  de- 
ceive the  public,  or  cause  the  public  to  assume  that  the  defendant  is 
the  plaintiff.  This  is  the  general  form  of  injunction  when  plaintiff 
succeeds  in  this  class  of  cases.  It  leaves  the  defendant  to  guess 
what  he,  she,  or  it  can  do  and  not  be  again  subject  to  litigation  or 
punishment  for  contempt.  The  form  proposed  does  not  find  favor 
with  me.  I  will  not  follow  it,  but  will  try  and  decide  what  the  par- 
ties can  do  as  well  as  what  they  cannot  do.  The  parties  here  have 
.rights  which  should  be  fixed,  beyond  cavil,  in  the  final  judgment  of 
some  court,  trial  or  appellate.  The  plaintiff  was  in  the  field  a  long 
time  before  the  defendant;  but  that  fact  does  not  entitle  the  plaintiff 
to  complain  of  the  defendant,  in  the  exercise  of  several  rights  which, 
as  a  live-going  concern,  it  possesses. 
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[1]  The  defendant  has  a  legal  right 'to  use  the  corporate  name  it 
has  adopted.  No  judgment  of  any  court  can  compel  it  to  change  that 
name.  It  had  a  right  to  locate  its  factory  and  business  at  Oneida, 
N.  Y.,  and  a  court  cannot  adjudge  otherwise.  It  infringes  upon  no 
patent  rights  of  the  plaintiif ,  and  thus  calls  for  no  judicial  interference. 
It  has  the  right  to  manufacture  and  sell  its  "Triumph"  trap,  as  it 
is  now  doing,  without  let  or  hindrance,  inscription  upon  pan,  not  her^ 
considered  part  of  that  operation.  It  has  the  right  to  put  them  up  in 
the  packages  now  used  for  shi{Mnent,  as  it  is  now  doing,  to  address 
such  packages  as  the  evidence  shows  it  now  does  address  them,  and 
to  ship  them  from  any  shipping  point  that  suits  its  convenience.  It 
may  send  its  mail  matter,  descriptive  of  its  trap,  through  the  mails 
from  Oneida,  N.  Y.,  and  may  receive  incoming  mail  intended  for  it 
without  fear  of  violating  any  rule  of  law,  statute,  or  the  principle  laid 
down  by  any  adjudicated  case.  That  it  may  advertise  its  trap  in  any 
publication  it  chooses,  with  the  descriptive  matter,  "Game  Trap,"  "Tri- 
umph," manufactured  by  the  "Oneida  Game  Trap  Co."  at  Oneida, 
N.  Y.,  with  a  cut  of  its  traps,  will  scarcely  be  denied  by  the  plaintiff. 
It  will  not  be  contended  that  the  defendant's  trap,  as  now  made  up 
and  inscribed,  will  deceive  the  jobber,  the  retailer,  or  the  experienced 
trapper. 

The  foregoing  elimination  of  questions  not  contested  suggests  the 
consideration  of  just  what  the  plaintiff  contends  is  an  infraction  of 
the  right  and  proper  rule  of  conduct  on  the  part  of  the  defendant. 
.The  plaintiff  has  its  trade-mark  properly  registered,  viz.,  "Oneida  Com- 
munity, Limited,"  and  urges  that  the  defendant  has  violated  section 
16  of  the  trade-mark  registration  statute,  which  reads  as  follows: 

Tbat  "the  registration  'of  a  trade-mark  under  the  provisions  of  this  act 
shall  be  prima  fade  evidence  of  ownership.  Any  person  who  shall,  without 
the  consent  of  the  owner  thereof,  reproduce,  counterfeit,  copy,  or  colorably 
imitate  any  such  trade-mark  and  affix  the  same  to  merchandise  of  substan- 
tially the  same  descriptive  properties  as  those  set  forth  In  the  registration,  or 
to  labels,  signs,  prints,  packages,  wrappers,  or  receptacles  Intended  to  be 
used  upon  or  in  connection  with  the  sale  of  merchandise  of  substantially  the 
same  descriptive  properties  as  those  set  forth  in  such  registration,  and  shall 
use,  or  shall  have  used,  such  reproduction,  counterfeit,  copy,  or  colorable  im- 
itation In  commerce  among  the  several  states,  or  with  foreign  nations,  or 
with  the  Indian  tribes,  shall  be  liable  to  an  action,"  etc.  (U.  S.  Comp.  St 
1913,  i  9501) 

— in  adopting  and  putting  upon  the  pans  of  its  traps  its  corporate 
name  "Oneida  Game  Trap  Co.,  Inc." ;  that  this  is  a  colorable  imitation 
of  plaintiff's  trade-mark  "Oneida  Community,  Limited" ;  that  by  rea- 
son thereof  the  defendant  is  enabled  to  carry  on  an  unfair  competi- 
tion with  plaintiff  in  the  sale  of  an  article,  of  the  same  kind  and  de^- 
scription;  that  amateurs  and  boy  trappers,  having  seen  and  heard  of 
plaintiff's  traps,  and  having  become  familiar  with  the  word  "Oneida" 
as  used  by  it,  can  be  easily  confused  and  deceived  by  dishonest  and 
unscrupulous  traders  and  retailers,  and  furnished  with  defendant's 
trap,  when  in  truth  and  in  fact  they  (the  purchasers  above  referred 
to)  wanted  plaintiff's  trap.  Defendant  contends  that  no  such  cause  for 
confusion  exists,  and  that  there  is  no  colorable  imitation  of  plaintiff's 
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trade-mark  had  or  intended  by  the  use  of  its  corporate  name  upon  its 
trap.  Defendant  urges  that  it  has  taken  all  reasonably  required  pre- 
caution to  prevent  confusion  or  mistake,  and  that  no  cause  for  com- 
plaint exists. 

The  plaintiff  urges,  and  with  great  force  and  ability,  that  the  acts 
of  defendant  in  adopting  its  corporate  name,  in  locating  at  Oneida, 
N.  Y.,  and  in  putting  the  inscription  that  it  did  on  the  pan  of  its  trap, 
show  it  had  in  mind  the  sinister  and  fraudulent  motive  to  deceive  and 
confuse  the  public  into  thinking  that  defendant's  trap  was  manufac- 
tured by  the  plaintiff.  In  replying  to  this  charge  the  defendant  says 
they  located  at  Oneida  for  several  reasons,  and  point  to  the  letter  sent 
out  to  the  trade,  announcing  that  they  were  a  new  firm;  that  all  of 
its  reasons  were  proper ;  and  that  none  of  them  can  be  made  the  basis 
for  a  claim  of  unfair  competition.  I  do  not  think  the  defendant  can 
be  charged  with  actual  fraud.  Indeed,  I  think  that  defendant,  in 
locating  its  factory  at  Ofteida,  could  and  did  act  on  the  considerations 
advanced  by  it,  and  that  it  had  a  right  to  consider  farther,  in  selecting 
a  place  for  the  location  of  its  business  and  factory,  the  vicinity,  which 
was  and  is  the  great  trap  center  of  the  world.  It  appeared  upon  the 
trial  and  argument  had  during  the  trial  that  plaintiff  manufactures 
92  per  cent,  of  the  traps  of  the  world  and  80  per  cent,  of  the  traps  of 
the  United  States.  That  it  has  no  prescriptive  right  to  that  vicinity, 
as  such,  will  not  be  seriously  denied. 

It  is  further  urged  by  plaintiff,  and  not  denied  by  defendant,  that 
its  agent,  in  a  conversation  after  the  suit  had  been  commenced,  said- 
defendant  had  won  the  suit  brought  against  it  by  plaintiff.  The  pa- 
pers disclose  that  plaintiff  asked  for  a  temporary  injunction  at  the  time 
the  action  was  brought.  It  was  denied  that  relief,  and  a  lajrman  may 
well  have  said,  in  passing,  that  defendant  had  won  and  could  sell  its 
traps. 

[2]  These  observations  we  make  in  considering  the  proposition  of 
plaintiff  that  defendant's  corporate  name  stamped  upon  the  pan  of  its 
trap  is  an  infringement  of  plaintiff's  trade-mark  rights  in  that  it  is  a 
colorable  imitation  thereof  and  liable  to  deceive  and  confuse  the  un- 
wary buyer.  To  uphold  this  contention  it  is  not  necessary  to  find  de- 
fendant acted  fraudulently  or  with  evil  intent.  If  the  same  result 
follows  in  either  case,  like  damage  will  ensue.  The  removal  of  lia- 
bility to  injure  is  the  relief  sought.  This  doctrine  seems  to  be  upheld 
in  T.  A.  Vulcan  v.  Myers  et  al.,  139  N.  Y.  364,  34  N.  E.  904. 

[3]  The  word  "Oneida,"  in  its  geographical  sense,  is  not  subject  to 
appropriation  for  a  trade-mark,  but  under  the  ten-year  clause  of  the 
trade-mark  registration  statute  may  acquire  by  constant  use,  in  con- 
nection with  other  words  and  phrases,  a  secondary  meaning  and  sig- 
nificance for  the  article  or  commodity  to  which  it  is  affixed.  That  is 
the  sense  in  which  plaintiff  seeks  to  have  it  considered  here.  I  am 
so  considering  it  in  an  effort  to  solve  the  issue  raised  by  plaintiff's 
claim  of  unfair  competition. 

[4]  In  Fischer  et  al.  v.  Blank,  138  N.  Y.  252,  33  N.  E.  1041,  the 
court  lays  down  a  rule  which  appeals  to  me  as  fair,  when  the  similarity 
or  colorable  imitation  of  a  trade-mark  is  the  question  presented. 
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"The  true  test  we  think,  is  whether  the  resemblance  is  such  that  it  is 
calculated  to  deceive  and  does  in  fact  deceive  the  ordinary  buyer  making 
his  purchases  when  the  ordinary  conditions  which  prevail  In  the  conduct  of 
the  particular  traffic  to  which  the  controversy  relates." 

The  word  "calculate"  is  not  used  in  the  consideration  of  this  evi- 
dence as  a  planning,  organizing,  thinking  out,  or  devising,  on  the  part 
of  the  defendant,  an  inscription,  word,  or  name  with  intention  to  de- 
ceive, but  rather  the  inherent  properties  of  such  name  or  inscription 
are  such  that  in  and  of  themselves,  to  the  innocently  concerned,  they 
may  confuse  or  deceive.  The  idea  which  I  wish  to  convey  is  illus- 
trated in  Words  and  Phrases,  vol.  1,  p.  943,  citin?  Smallwood  v.  Com- 
monwealth (Ky.)  40  S.  W.  248.  Hence  I  find  there  was  not  even 
constructive  fraud  here  that  can  be  imputed  to  the  thought  or  design 
of  the  defendant. 

I  do  not  understand  that  it  is  necessary  to  find  fraudulent  intent  on 
the  part  of  defendant.  In  Colman  v.  Crump,  70  N.  Y.  573,  the  court 
says: 

"Neither  is  It  necessary  to  establish  a  guilty  knowledge  or  fraudulent 
intent  on  the  part  of  the  wrongdoer.  It  is  sufficient  that  the  proprietary 
right  of  the  party  and  its  actual  infringement  is  shown." 

[6]  It  is  obvious  from  the  evidence  and  an  inspection  of  the  ex- 
hibits that  the  defendant  set  out  to  make  a  trap  that  would  compete 
with  plaintiff's  trap  "Victor."  It  intended  to  use  every  means  available 
to  accomplish  that  purpose  and  not  -do  violence  to  any  rule  of  law  of 
equity.  It  had  a  right  to  do  so.  The  question,  so  far  as  its  corporate 
name  is  involved,  is:  Did  it  get  too  close?  In  its  effort  to  hew  close 
to  the  line,  and  without  any  intention  of  cutting  through,  did  it  go  too 
far?  Following  the  general  trend  of  the  holding  in  Davids  Co.  v.  Da- 
vids et  al,  233  U.  S.  461, 34  Sup.  Ct.  648,  58  L.  Ed.  1046,  United  States 
Court,  October  term,  1913,  decided  April  27,  1914,  opinion  by  Mr.  Jus- 
tice Hughes,  it  must  be  held  that  it  did ;  but  in  this  way  "Oneida  Game 
Trap  Co.,  Inc.,"  is  a  colorable  imitation  of  plaintiff's  trade-mark  "Onei- 
da Community,  Limited,"  but  only  so  by  reason  of  its  stamping  on 
the  pan.  The  phrase  or  wording  in  its  setting,  upon  the  round  pan, 
taken  tc^ether,  effects  the  violation.  Defendant  cannot  use  it  in  that 
connection.    McLean  v.  Fleming,  96  U.  S.  245,  24  L.  Ed.  828. 

"Much  must  depend,  in  every  case,  upon  the  appearance  and  special 
characteristics  of  the  entire  device;  but  it  is  safe  to  declare,  as  a  general 
rule,  that  exact  similitude  is  not  required  to  constitute  an  infringement  or 
to  entitle  the  complaining  party  to  protection.  If  the  form,  marks,  con- 
tents, words,  or  the  special  arrangement  of  the  same,  or  the  general  appear- 
ance of  the  alleged  infringer's  device,  is  such  as  would  be  likely  to  mislead 
one  in  tiie  ordbiary  course  of  purchasing  the  goods,  and  induce  him  to 
suppose  that  he  was  purchasing  the  genuine  article,  then  the  similitude  is 
such  as  entitles  the  injured  party  to  equitable  protection,  if  he  takes  season- 
able measures  to  assert  his  rights,  and  to  prevent  their  continued  invasion." 

The  defendant  can  stamp  its  corporate  name  on  any  other  part  of 
its  trap  and  not  offend  against  the  terms  of  the  injunction  herein 
granted. 

The  plaintiff  contends  that  the  address  of  the  defendant,  "Oneida, 
N.  Y.,"  stamped  upon  the  pan  of  its  traps,  is  an  invasion  of  its  (plain- 
tiff's) rights  in  all  of  the  particulars  urged  against  the  use  of  defend- 
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ant's  corporate  name.  To  indulge  the  plaintiff  in  this  regard  would  be 
to  say  to  the  world  no  one  can  make  traps  at  Oneida  or  in  its  vicinity 
and  put  their  address  on  their  traps.  It  would  give  the  plaintiff  a  much 
greater  monopoly  than  it  now  enjoys.  It  would  stretch  the  arm  of 
the  law  beyond  even  present  conception.  It  would  make  even  the  care- 
less and  indifferent  come  to  plaintiff's  trap  bin  by  force  of  law.  Such 
a  holding  would  be  against  public  policy  and  against  right.  The  idea 
here  sought  to  be  expressed  is  much  better  expressed  in  Allen  B.  Wris- 
ley  Co.  V.  Iowa  Soap  Co.  et  al.,  122  Fed.  798,  59  C.  C.  A.  54,  of  opin- 
ion, where  the  court  says : 

"The  duty  is  Imposed  upon  every  manufacturer  or  vendor  to  so  distinguish 
the  article  he  makes  or  the  goods  he  sells  from  those  of  bis  rival  that 
neither  its  name  nor  its  dress  will  probably  de<»ive  the  public  or  misleaa 
the  common  buyer.  He  is  not,  however,  required  to  insure  to  the  negligent 
or  the  indifferent  a  Icnowledge  of  the  manufacturer  or  the  ownership  of  the 
articles  he  presents.  His  competitor  has  no  better  right  to  a  monopoly  of 
the  trade  of  tbe  careless  and  indifferent  than  be  has,  and  any  rale  of  law 
whidi  would  insure  it  to  either  would  foster  a  competition  as  unfair  and 
unjust  as  that  promoted  by  the  sale  of  the  goods  of  one  manufacturer  as 
those  of  another." 

Mr.  Justice  Hughes  says  in  the  Davids  Case  before  cited : 

"It  Is  not  to  be  supposed  that  Congress  intended  to  prevent  one  from 

using  his  own  name  in  trade  or  from  making  appropriate  reference  to  the 

town  or  city  in  which  his  place  of  business  is  located." 

Congress  never  will  pass  a  law  that  will  prevent  the  manufacturer 
putting  the  address  of  his  place  of  business  upon  his  commodity,  unless 
coupled  with  fraudulent  intent  or  purpose. 

Even  in  the  Stone  Ale  Case  (English),  a  classic,  and  long  the  harbor 
of  complainers,  it  is  said :  "He  may  mention  on  any  ale  that  he  makes 
that  the  ale  is  brewed  at  Stone."  So  here  the  defendant  may  say  that 
his  trap  is  made  at  Oneida,  N.  Y.,  and  may  stamp  it  on  the  pan  of  the 
trap. 

Under  the  rule  laid  down  in  N.  Y.  &  R.  Cement  Co.  v.  Coplay  Ce- 
ment Co.  (C.  C.)  45  Fed.  212,  it  would  seem  that  the  words  "Oneida 
Trap"  could  be  used  by  defendant.  That  is  not  held  here.  The  princi- 
ple is  intensified  by  an  examination  of  Gage-Downs  Co.  v.  Featherbone 
Corset  Co.  (C.  C.)  83  Fed.  213.  In  the  latter  case  it  is  held  that  "Chi- 
cago waists"  cannot  be  used  in  CaHfomia  to  compete  against  "Chicago 
waists"  used  in  Chicago.  To  be  specific,  the  plaintiff  is  entitled  to  an  in- 
junction restraining  the  defendant  from  the  use  of  its  corporate  name, 
as  now  made  up,  on  the  pan  of  its  trap;  it  may  place  its  corporate 
name  upon  any  other  part  of  its  trap.  It  may  stamp  upon  the  pan  of 
its  trap  its  address,  coupled  with  other  words,  substantially  as  follows : 

Game  Traps, 

Triumph 

No.l 

Manufactured 

at 
Oneida,  N.  Y. 

It  may  insert  any  of  its  brands  in  place  of  "Triumph."  I  find  the  ad- 
dress on  the  trap  is  necessary  to  this  defendant.  Without  it  tY  c  trap- 
per, far  afield,  would  not  know  who  was  the  maker  of  the  trap 
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[8,  7]  The  plaintiff  asks  for  damages  and  accounting.  The  ques- 
tion of  damages  was  left  open  for  future  consideration',  but,  if  this  de- 
cision is  correct,  I  do  not  see  how  any  damages  can  be  estimated.  Dam- 
age is  allowed  when  intentional  fraud  is  found.  N.  K.  Fairbank  v. 
Windsor,  124  Fed.  200,  61  C.  C.  A.  233.  No  fraud  is  found  here.  The 
only  evidence  that  defendant's  article  would  be  taken  for  plaintiffs  was 
created  for  the  occasion,  and  not  improperly,  but,  when  one  of  plain- 
tiff's agents  held  up  a  Victor  Trap  and  asked  for  one  like  it,  he  some- 
times got  a  Triumph,  which  is  very  much  like  it.  That  was  what  plain- 
tiff wanted  to  occur.   Such  evidence  is  not  a  foundation  for  damages. 

Ilie  prayer  of  the  complaint  in  that  regard  is  denied,  but  I  will  en- 
tertain a  motion  to  modify  the  judgment  so  as  to  allow  a  reference  on 
cause  shown.  As  neither  party  has  maintained  its  contention  in  this 
case,  judgment  is  without  costs  to  either  as  against  the  other. 


ROBINSON  V.  NEW  YORK,  N.  H.  &  H.  R.  00.    (No.  6456.) 
(Supreme  Conrt,  Appellate  DlvisiOD,  First  Department    December  31,  1914.) 

1.  Cabbiebs  (i  265*) — Cabbiaqs  or  Passenokbs — Right  to  Tbanspobtation 

— ExHiBiTioR  or  Ticket. 

Plaintiff's  husband  purchased  a  ticket  over  defendant's  road  and  that 
of  a  connecting  carrier,  but  Instead  of  using  it  himself  he  delivered  the 
ticket  to  plaintUr,  -who  attempted  to  use  It  for  her  return  In  the  direc- 
tion opposite  to  that  stated  on  the  ticket.  The  conductor  of  the  connect- 
ing carrier  took  up  the  ticket  and  permitted  the  plaintiff  to  ride  to  the 
Junction  point.  He  gave  her  no  receipt  or  other  evidence  that  her  fare 
had  been  paid.  Defendant's  conductor  refused  to  accept  plaintlffa  state- 
ment as  to  the  facts,  and  made  insulting  and  threatening  remarks  to  her, 
charging  her  with  attempting  to  beat  the  railroad  company.  Held  that, 
plaintiff's  only  right  to  transportation  being  based  on  her  possession  of 
the  ticket,  she  could  not  claim  the  rights  of  a  passenger  without  exhibit- 
ing the  ticket 

[Ed.  Note.— For  other  cases,  see  Carriers,  Cent  Dig.  H  1027-1032 ;  Dec. 
Dig.  S  256.»] 

2.  Cabbixbs  (i  266*) — Cabbiaob  of  Passenobbb — Authobitt  o#  Connbotino 

Cabbies.  < 

The  conductor  of  the  connecting  carrier  was  not  authorized  to  agree  on 
behalf  of  the  defendant  that  plaintiff  might  be  carried  without  exhibiting 
a  ticket 

[Ed.  Note. — For  other  cases,  see  Carriers,  Cent  Dig.  }$  1027-1032 ;  Dec. 
Dig.  i  255.*] 

Dowllng  and  McLaughlin,  JJ.,  dissenting. 

Appeal  from  Trial  Term,  New  York  County. 

Action  by  Augusta  Robinson  against  the  New  York,  New  Haven  & 
Hartford  Railroad  Company.  Judgment  for  plaintiff,  and  defendant 
appeals.    Reversed,  and  new  trial  ordered. 

Argued  before  INGRAHAM,  P.  J.,  and  McLAUGHLIN, 
CLARKE,  DOWUNG,  and  HOTCHKISS,  JJ. 

James  W.  Carpenter,  of  Brooklyn,  for  appellant. 
A.  S.  Gilbert,  of  New  York  City,  for  respondent. 

*For  other  cues  se«  same  topic  &  i  numbeb  In  Dec.  &  Am.  Digs.  1907  to  .late,  t  Reo'r  IndeMS 
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INGRAHAM,  P.  J.  The  defendant  operates  a  line  of  raUway  from 
New  York  to  SpringiSeld,  Mass.,  which  at  Springfield  connects  with  a 
line  of  railway  operated  by  the  New  York  Central  &  Hudson  River 
Railroad  Company,  from  that  city  to  South  Framingham,  Mass.  There 
are  close  connections  between  these  railroads,  and  the  same  cars  run 
from  "New  York  over  the  New  Haven  Railroad  to  Springfield  and  from 
Springfield  over  the  New  York  Central  lines  to  South  Framingham. 
The  complaint  alleges  that  on  the  16th  of  August,  1912,  the  j^aintiff, 
through  her  husband  at  the  county  of  New  York,  purchased  of  this 
defendant  at  its  office  in  the  city  of  New  York  a  ticket  of  transporta- 
tion between  New  York  and  South  Framingham,  Mass.;  that  plain- 
tiff did  not  use  the  ticket  for  transportation  from  New  York  to  South 
Framingham,  but  traveled  from  New  York  to  South  Framingham 
on  mileage  tickets  purchased  at  the  same  time  by  her  husband;  that 
on  the  22d  of  August,  1912,  the  plaintiff  boarded  a  train  of  this 
defendant  at  South  Framingham  for  the  purpose  of  being  transported 
to  the  city  of  New  York;  that  while  on  the  journey  between  South 
Framingham  and  New  York  City,  and  between  South  Framingham 
and  Worcester,  Mass.,  this  plaintiff  tendered  such  ticket  of  transpor- 
tation to  the  conductor  in  charge  of  the  train,  and  the  conductor  then 
in  charge  of  the  train  did  accept  such  ticket  as  entitling  the  plaintiff 
to  transportation  from  South  Framingham,  Mass.,  to  New  York,  and 
in  place  of  said  ticket  delivered  to  the  said  plaintiff  a  check  or  card 
used  by  conductors  generally  for  th^  purpose  of  identification;  that 
thereafter,  and  between  Worcester  and  Springfield,  the  conductor 
in  charge  of  the  train  collected  such  card  of  identification;  that  at 
Springfield  the  conductor  in  charge  of  the  train  on  which  tiie  plain- 
tiff was  riding  was  replaced  by  another ;  that  thereafter,  and  while  the 
train  was  between  Springfield,  Mass.,  and  New  York  City,  on  the 
defendant's  line  of  railway,  the  conductor  then  in  charge  of  the  train 
called  on  the  plaintiff  for  a  ticket  of  transportation;  that  the  plain- 
tiff stated  to  the  conductor  that  she  had  already  surrendered  such 
ticket  to  the  conductor  previously  in  charge  of  the  train;  that  there- 
upon the  conductor,  the  agent  of  the  defendant,  stated  to  the  plain- 
tiff in  loud  tones  that  she  was  trying  to  beat  her  way  and  cheat  the 
railroad,  that  he  had  such  experiences  before,  and  knew  how  they 
worked,  threatened  to  forcibly  remove  plaintiff  from  the  train,  and 
that  the  conductor,  the  agent  of  the  defendant,  continued  to  abuse, 
annoy,  slander,  and  scandalize  the  plaintiff,  and  threaten  to  forcibly 
remove  plaintiff  from  the  train,  until  the  train  arrived  at  the  city  of 
New  York;  that  plaintiff  was  in  delicate  health,  and  the  actions  of 
the  defendant's  agent,  the  conductor  in  charge  of  said  train,  were  such 
as  to  throw  this  plaintiff  into  a  condition  of  extreme  nervousness,  as 
a  result  of  which  she  became  seriously  ill,  and  has  continued  to  be 
sick  and  ill  in  mind  and  body,  to  her  damage  in  the  sum  of  $20,000. 

The  defendant  interposed  an  answer,  which  denied  the  substantial 
allegations  of  the  complaint,  and  as  a  defense  alleged  that  the  ticket 
purchased  by  the  plaintiff  was  subject  to  a  contract,  stamped  there- 
on, which  provided  that  in  selling  the  ticket  for  passage  over  its  lines 
the  company  acts  only  as  agent,  and  is  not  responsible  beyond  its  own 
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line,  and  that  if  the  conductor  on  the  train  referred  to  in  the  fourth 
and  fifth  paragraphs  of  the  complaint  took  up  the  ticket  of  the  plain- 
tiff herein,  this  defendant  was  not  in  any  way  responsible  therefor. 

On  the  trial  the  husband  of  the  plaintiff  testified  that  on  the  day 
the  witness  and  the  plaintiff  left  New  York  for  South  Framingham 
he  first  bought  two  separate  tickets  from  the  defendant  at  the  Grand 
Central  Station ;  that  after  making  this  purchase  he  bought  what  was 
designated  as  a  500-mile  mileage  ticket;  that  with  these  two  tickets 
in  his  possession  plaintiff  and  the  witness  traveled  from  New  York 
to  South  Framingham,  using  for  transportation  the  mileage  ticket, 
and  not  using  the  separate  tickets  from  New  York  to  South  Framing- 
ham; that  a  few  days  afterwards  he  returned  from  South  Framing- 
ham to  New  York,  using  the  mileage  ticket  for  transportation,  but 
leaving  the  plaintiff  and  his  daughter  at  South  Framingham  in  pos- 
session of  the  two  separate  tickets  from  New  York  to  South  Framing- 
ham. 

The  plaintiff  testified  that  she  stayed  in  South  Framingham  a  week, 
and  started  to  return  to  New  York  on  the  22d  of  August,  1912 ;  that 
when  she  boarded  this  train  at  South  Framingham  she  had  the  two 
tickets  that  had  been  purchased  by  her  husband  in  New  York  the  day 
they  left,  which  he  had  delivered  to  the  plaintiff  at  South  Framingham 
before  he  left  for  New  York;  that  these  tickets  read,  "From  New 
Ybrk  to  Springfield"  and  "From  Springfield  ta  South  Framingham" ; 
that  soon  after  they  got  on  the  train  at  South  Framingham  the  con- 
ductor in  charge  of  the  train  asked  the  plaintiff  for  her  tickets ;  that 
plaintiff  handed  him  these  two  tickets,  and  he  accepted  them,  put  them 
in  his  pocket,  and  gave  to  the  plaintiff  in  exchange  therefor  two  red 
or  blue  slips;  that  after  the  train  reached  Worcester,  which  is  still 
on  the  New  York  Central  Railroad  line,  another  conductor  came 
through  the  car  and  took  up  these  two  slips  from  the  plaintiff,  and 
they  continued,  apparently  without  question,  to  Springfield;  that  at 
Springfield  the  car  on  which  the  plaintiff  was  riding  was  transferred 
to  the  defendant's  road,  and  thereafter  proceeded  on  its  way  to  New 
York  on  the  defendant's  railroad ;  that  after  the  train  left  Springfield, 
on  its  way  to  New  Haven,  another  conductor  in  charge  of  that  train 
asked  the  plaintiff  fos  her  ticket,  to  which  plaintiff  replied,  "We 
haven't  any;  we  gave  our  tickets  to  the  first  conductor,"  whereupon 
the  defendant's  conductor  said,  "Come  on !  come  on !  I  heard  that  kind 
of  talk  before;  you  can't  give  me  that  kind  of  talk;  I  have  heard 
that  kind  of  talk  before;  *  *  *  I  must  have  tickets  or  put  you 
off;  you  must  either  pay  your  money  here,  or  I  must  have  your 
tickets ;"  that,  plaintiff  having  no  tickets  to  give  him,  he  went  away, 
and  came  back  before  the  train  stopped,  and  said,  "What  are  you 
going  to  do  about  it?  what  are  you  going  to  do?"  to  which  plain- 
tiff replied,  "We  can't  do  anything  about  it  at  all;  we  have  given  up 
our  tickets,  and  that  is  the  only  thing  we  have."  The  conductor  then 
said,  "Then  you  must  pay  your  fare."  By  that  time  the  train  had 
stopped  and  the  conductor  went  away.  After  the  train  started,  he 
came  a  second  time  and  repeated  the  inquiry  as  to  what  the  plaintiff 
was  going  to  do  about  it,  and  said,  "I  ain't  going  to  have  any  more 
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of  that  talk;  you  must  either  give  your  tickets  or  moneys  or  I  am 
going  to  throw  you  off."  He  then  went  away,  but  subsequently  re- 
turned, and,  as  the  plaintiff  testified,  "He  went  on  then,  and  came 
back  at  every  stop,  and  everything  was  the  same."  At  one  time  he 
said,  "Come  on!  you  are  nothing  but  a  couple  of  dead  beats;  give 
me  your  tickets,  or  pay  your  fare,  or  I  will  throw  you  off;"  that  it 
went  along  that  way  until  the  last  stop;  that  plaintiff  at  one  time 
offered  to  give  him  her  address;  that  he  told  plaintiff  to  "shut  up," 
and  said  to  a  companion  who  was  with  the  plaintiff,  "That  woman 
talks  too  much,  anyway;  she  is  too  nervous;  I  can't  talk  to  her;" 
that  a  passenger  interfered,  and  the  conductor  said  to  him,  "You 
shut  up!  I  am  doing  this;  I  am  running  this  train;"  that  the  con- 
ductor made  these  statanents  in  a  very  loud  tone  of  voice;  that 
finally,  at  the  last  station  before  arriving  in  New  York,  the  conductor 
asked  the  plaintiff  or  her  companion  for  their  addresses,  and  then  the 
discussion  stopped,  and  the  plaintiff  was  allowed  to  travel  to  New 
York  without  further  molestation.  Plaintiff  further  testified  that  she 
became  very  nervous  and  had  hysterics  on  the  train;  that  when  she 
got  to  Baltimore,  where  she  resided,  on  the  Friday  following,  she  was 
prostrated;  that  the  next  day  she  sent  for  her  doctor,  and  was  con- 
fined to  her  bed  until  the  25th  of  October,  when  she  had  a  miscar- 
riage, and  which  was  two  months  after  the  incident  in  the  train. 

The  plaintiff's  physjcian,  who  resides  in  Baltimore,  was  called,  and 
testified  that  he  saw  the  plaintiff  on  August  28,  1912 ;  that  she  was  then 
three  months  pregnant  and  in  a  state  of  extreme  agitation ;  that  this 
condition  kept  up  for  about  six  weeks,  and  on  the  25th  of  October  she 
had  a  miscarriage ;  that  the  indications  were  that  the  child  had  died  five 
or  six  weeks  before  the  miscarriage  finally  occurred.  Then,  in  answer 
to  a  hypothetical  question,  he  said  that  he  believed  the  miscarriage  re- 
sulted from  the  undue  terror  and  excitement  on  the  day  of  travel. 

It  was  proved  by  the  defendant  that  the  regular  form  of  ticket  sold 
from  New  York  to  South  Framinghara  read,  "From  New  York  to 
Springfield,"  and  "From  Springfield  to  South  Framinghara" ;  that  from 
New  York  to  Springfield  was  upon  the  line  of  the  New  York,  New 
Haven  &  Hartford  Railroad ;  that  the  ticket  from  Springfield  to  South 
Framinghara  read,  "The  New  York,  New  Haven  &  Hartford  Railroad 
Co.,  on  account  of  New  York  Central  &  Hudson  River  R.  R. ;  good  for 
one  first  class  passage  from  Springfield  to  So.  Framinghara,  Mass.;" 
that  no  tickets  are  sold  at  the  Grand  Central  Station  in  New  York  City 
reading  "Frora  South  Framinghara,  Massachusetts,  to  New  York." 
The  conductor  on  the  New  York  Central  Railroad  from  South  Fram- 
inghara to  Springfield  testified  that  on  the  day  in  question  he  did  not 
take  up  any  ticket,  or  any  two  tickets,  for  transportation  between  South 
Fraraingham  and  Springfield,  which  read,  on  their  face,  "From  Spring- 
field to  South  Framinghara,  Mass.,"  and  "From  New  York  to  Spring- 
field" ;  that  it  is  not  customary  to  accept  tickets  in  any  direction  on  the 
Boston  &  Albany  Railroad  with  a  contract  attached  like  that  on  the 
ticket  in  question ;  that  no  such  ticket  could  be  found  after  the  com- 
plaint of  the  plaintiff  had  been  received  by  the  defendant.  The  con- 
ductor on  the  train  from  Springfield  to  New  York  gave  his  version  of 


Qigitized  by 


Google 


Sup.  Ct.)  BOBINSON  T,  NtW  YOBK,  N.  k.  &  H.  B.  CO.  929 

the  conversation  between  the  plaintiff  and  her  companion  and  him- 
self, and  there  was  evidence  corroborating  the  plaintiff's  account  of 
the  transaction.  The  defendant  moved  to  dismiss  the  complaint,  which 
motion  was  denied,  and  the  court  submitted  the  question  to  the  jury. 

After  a  statement  of  the  testimony,  the  court  first  submitted  to  the 
jury  the  question  as  to  whether  there  was  a  contract  between  the  plain- 
tiff and  the  defend?int,  instructing  them  that,  if  there  was  no  contract, 
the  jury  must  find  for  the  defendant;  that,  if  the  jury  should  find  there 
was  such  a  contract,  they  must  then  determine  whether  that  contract 
was  broken ;  that,  if  there  was  a  contract,  it  obligated  the  defendant,  not 
only  to  transport  the  plaintiff,  but  to  accord  to  her  respectful  and  cour- 
teous treatment  and  to  protect  her  from  insult  on  the  part  of  its  own 
employes ;  and  then  instructed  the  jury  that  if  they  found  that  the  de- 
fendant did  not  perform  that  duty,  did  not  accord  to  the  plaintiff  re- 
spectful and  courteous  treatment,  and  did  not  protect  her  from  insult  on 
the  part  of  its  employes,  then  the  jury  could  find  in  favor  of  tlje  plain- 
tiff. On  the  question  of  damages  the  jury  were  instructed  that  the 
amount  was  entirely  within  the  judgment  and  control  of  the  jury ;  that 
the  jury  had  to  be  satified  that  the  miscarriage  was  the  direct  conse- 
quence of  the  incident  before  they  could  allow  the  plaintiff  any  damages 
on  that  account ;  and  then,  if  they  found  for  the  plaintiff,  they  were  to 
return  a  verdict  which  would  adequately  compensate  for  the  injury 
which  she  has  suffered,  both  physical  and  mental. 

[1]  Thus  the  whole  basis  of  this  action  was  the  violation  of  a  con- 
tract, and  to  sustain  the  recovery  there  must  be  proof  of  such  a  con- 
tract, and  that  contract  must  be  one  to  carry  the  plaintiff  from  South 
Framingham  to  New  York.  The  plaintiff  does  not  dispute,  apparently, 
that  she  knew  that  the  defendant's  line  ended  at  Springfield,  and  that 
the  line  from  Springfield  to  South  Framingham  was  operated  by  the 
New  York  Central  &  Hudson  River  Railroad  Company.  Her  husband 
had  purchased  a  ticket  from  New  York  to  South  Framingham,  and  had 
thereby  secured  a  contract  of  the  defendant  railroad  to  carry  her  from 
New  York  to  Springfield.  I  do  not  think  that  upon  this  testimony  it 
can  be  said  that  the  conditions  printed  upon  this  ticket  form  part  of  the 
contract  of  carriage,  as  apparently  they  were  not  called  to  the  atten- 
tion of  the  purchaser  of  the  ticket  or  the  plaintiff.  There  was  no  evi- 
dence that  the  fare  charged  was  less  than  the  usual  fare  in  consequence 
of  any  special  contract  made  by  the  passenger.  So  far  as  the  evidence 
goes,  the  ticket  was  simply  a  token  to  show  that  the  purchaser  of  the 
ticket  had  paid  his  "fare  from  New  York  to  South  Framingham — the 
defendant  to  carry  the  passenger  to  Springfield,  and,  as  agent  of  the 
New  Yprk  Central  Company,  undertaking  tl^at  that  company  would 
carry  the  passenger  from  Springfield  to  South  Framingham.  On  the 
face  of  the  ticket  the  defendant  did  no^  undertake  to  make  ap  individ- 
ual contract  for  any  transportation,  except  on  its  own  lines.  It  received 
the  passage  money  frpm  Springfield  to  South  Framingham  as  agent 
of  the  New  Yprk  Central  Company,  and  the  contract  as  between  those 
stations, was. ma(5e  by  the  New  York  Central  Company,  and  not  by  the 
defendant. 

150N.I.S.— 59 
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[2]  I  assume  that  the  ticket  agent  at  South  Framinghatn  was  also 
the  agent  of  the  defendant  to  make  contracts  in  regard  to  transporta- 
tion from  Springfield  to  New  York  with  passengers  commencing  their 
journey  at  South  Framingham,  and  that  it  would  be  a  breach  of  con- 
tract by  the  defendant  to  repudiate  any  contract  made  by  the  ticket 
agent  or  station  master  at  South  Framingham  in  regard  to  such  trans- 
portation ;  but  I  do  not  see  how  such  a  relation  could  exist  between  a 
conductor  on  the  New  York  Central  Railroad,  in  charge  of  a  train  from 
South  Framingham  to  Springfield,  and  the  defendant.  The  defendant 
had  conferred  no  authority  on  such  conductor  to  make  contracts  on  its 
behalf,  or  to  undertake  to  allow  a  passenger  to  ride  from  Springfield 
to  New  York  without  a  ticket,  or  some  evidence  that  the  passenger  had 
paid  his  fare.  If  the  plaintiff's  story  is  true,  as  I  look  at  it,  it  was  the 
action  of  the  conductor  of  the  New  York  Central  Railroad  in  taking 
up  the  plaintiff's  ticket  over  the  defendant's  road  that  deprived  the 
plaintiff  of  evidence  of  such  payment.  From  the  form  of  the  ticket 
itself  it  is  apparent  that,  if  the  conductor  was  to  accept  such  a  ticket 
for  passage,  he  must  separate  thq  coupon  which  represented  the  pas- 
sage from  New  York  to  Springfield,  and  deliver  that  to  the  passenger, 
keeping  the  main  portion  of  the  ticket,  which  represented  the  passage 
from  Springfield  to  South  Framingham  as  a  voucher  for  his  road.  Yet 
on  the  coupon  or  check  representing  the  passage  from  New  York  to 
Springfield  it  is  expressly  provided,  "This  check  is  not  good  if  de- 
tached"— ^the  contract,  or  whatever  it  may  be  called,  being  upon  the 
portion  of  the  ticket  which  gave  a  right  to  a  passage  from  Springfield 
to  South  Framingham,  Mass. 

I  think  it  is  not  at  all  an  unreasonable  regulation  that  a  passenger  on 
a  train  should  be  required  to  exhibit  to  the  conductor  some  evidence 
that  the  fare  has  been  paid,  and  this  evidence  is  what  the  defendant's 
conductor  demanded.  It  is  quite  evident  that  it  would  be  entirely  im- 
practicable for  a  conductor  on  a  train  to  take  the  word  of  every  pas- 
senger that  his  fare  had  been  paid,  without  the  production  of  some 
evidence  of  that  fact.  It  seems  to,  me  that  before  a  passenger  can  es- 
tablish the  existence  of  a  contract  he  must  produce  to  the  conductor 
of  the  train  some  evidence  that  such  a  contract  actually  existed.  The 
mere  fact  that  the  money  had  been  deposited  with  a  ticket  agent  in 
New  York  as  payment  for  a  passage  from  New  York  to  Springfield 
Was  not  of  itself  sufficient  to  establish  a  contract,  unless  the  passenger 
had  produced  to  the  conductor  some  evidence  of  such  payment.  As- 
suming that  the  station  agent  at  South  Framingham  had  stated  to  the 
plaintiff  that  this  ticket  would  be  received  on  the  defendant's  road  for 
passage  from  South  Framingham  to  New  York,  and  that  certainly  is 
as  much  as  can  be  assumed  from  this  evidence,  the  plaintiff  never  pro- 
duced the  ticket  to  the  agent  of  the  defendant,  nor  was  there  any  evi- 
dence, except  the  mere  word  of  the  plaintiff,  that  she  had  ever  had  such 
a  ticket. 

The  complaint  alleges  that  the  plaintiff  purchased  the  ticket  through 
her  agent,  her  husband ;  but  there  was  no  evidence  to  sustain  that  allega- 
tion. What  the  husband  did  was  to  purchase  the  ticket  on  his  own  ac- 
count, and  afterwards  present  the  ticket  to  the  plaintiff,  and  she  claimed 
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that  she  had  a  right  to  transportation  because  of  the  fact  that  she  was 
in  possession  of  that  ticket.  But  she  was  not  in  possession  of  the  ticket 
when  she  commenced  her  trip  on  the  defendant  railroad,  and  she  never 
presented  that  ticket  to  the  defendant  as  the'basis  of  her  claim  to  trans- 
portation. If  she  had  lost  the  ticket  on  the  train  from  South  Framing- 
ham  to  Springfield,  and  so  was  unable  to  produce  it  after  the  departure 
of  the  train  from  Springfield  for  New  York,  I  do  not  understand  that 
there  could  be  any  claim  of  a  contract  by  the  defendant  to  carry  her 
to  New  York.  According  to  her  story  she  had  delivered  the  ticket  to 
the  conductor  of  the  New  York  Central  Railroad,  and  that  conductor 
had  accepted  the  ticket  for  passage  from  South  Framingham  to  Spring- 
field. He  gave  her  no  check  or  evidence  that  her  fare  to  New  York 
had  been  paid,  or  that  there  was  any  contract  in  existence  which  would 
entitle  her  to  transportation  to  New  York.  The  defendant  had  cer- 
tainly made  no  contract  to  transport  her  from  Springfield  to  New  York. 
It  had  no  dealings  with  the  plaintiflf  whatever,  and  her  only  claim  to 
transportation  was  that  her  husband  had  bought  a  ticket  in  New  York 
by  which  a  contract  was  made  which  obligated  the  defendant  to  carry 
her  from  New  York  to  Springfield.  I  can  find  in  the  testimony  no 
evidence  of  any  contract  by  which  the  defendant  had  agreed  to  carry 
this  plaintiff  from  Springfield  to  New  York. 

As  before  stated,  there  is  no  evidence  to  show  that  the  conductor 
of  the  New  York  Central  Railroad  was  an  agent  of  the  defendant,  or 
that  his  unauthorized  act  in  taking  up  this  ticket  bound  the  defendant. 
The  only  possible  right  that  the  plaintiflf  could  have  was  to  claim  that, 
on  presenting  the  ticket  to  the  defendant's  conductor  at  Springfield, 
which  showed  that  the  plaintiff  had  paid  her  fare,  entitling  her  to 
transportation  over  the  defendant's  road  between  Springfield  and  New 
York,  she  was  entitled,  not  on  the  ground  of  any  express  contract  with 
her,  but  by  reason  of  a  transfer  of  the  ticket  by  the  person  who  had 
purchased  it,  to  such  transportation.  But  she  failed  to  present  to  the 
defendant  any  evidence  of  any  transfer  of  her  husband's  right  to 
transportation,  and  I  cannot  see,  under  such  circumstances,  that  the  de- 
fendant was  bound  to  recognize  the  existence  of  the  contract  with  the 
plaintiif  which  would  entitle  her  to  transportation  to  New  York. 

The  case  of  Jacobs  v.  Third  Ave.  Railroad,  71  App.  Div.  199,  75  N. 
Y.  Supp.  679,  was  based  entirely  upon  proof  of  a  traflRc  agreement  be- 
tween the  two  roads,  which  entitled  a  passenger  paying  on  one  road  to 
continue  his  passage  on  the  connecting  road,  and  the  plaintiff,  to  sustain 
this  judgment,  insists  that : 

"It  Is  clearly  apparent  that  there  Is  a  working  traffic  agreement  of  some 
kind  between  the  New  Haven  &  Hartford  Company  and  the  Boston  &  Albany 
Company." 

But  there  is  no  evidence  of  any  such  traffic  agreement,  except  that 
there  is  a  connection  between  the  two  roads,  and  the  cars  run  contin- 
uously from  South  Framingham  to  New  York.  The  tickets  calling 
for  passage  are  separate.  A  coupon  annexed  to  the  original  ticket  pro- 
vides for  passage  over  the  defendant's  road,  and  the  main  ticket  itself, 
which  includes  the  so-called  contract,  provides  for  passage  oyer  the 
New  York  Central  Road,  and  there  is  certainly  no  evidence  which  justi- 
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fies  a  finding  that  the  conductor  on  the  New  York  Central  Road  was  the 
agent  of  the  defendant,  or  had  any  authority  to  act  for'  it'  I  think, 
therefore,  the  evidence  failed  to  show  any  contract  between  the  plaintiff 
and  the  defendant  corporation  which  entitled  the  plaintiff  to  transpor- 
tation over  the  defendant's  road,  and  thait  for  that  reason  the  complaint 
should  have  been  dismissed. 

There  are  other  questions,  relating  to  damages,  presented,  which,  in 
view  of  the  conclusion  at  which  I  have  arrived,  it  is  not  necessary  to 
discuss. 

The  judgment  and  order  appealed  from  should  therefore  be  revers- 
ed, and  a  new  trial  ordered,  with  costs  to  the  appellant  to  abide  the 
event. 

CLARKE  and  HOTCHKISS,  JJ.,  concur. 

DOWLING,  J.  (dissenting).  The  ticket  purchased  by  plaintiff's 
husband  and  subsequently  used  by  the  plaintiff  on  her  trip  from  South 
Framingham,  Mass.,  to  New  York,  bore,  among  other  printed  matter, 
the  statement,  "Good  for  one  first-class  passage  from  Springfield  to 
South  Framingham,  Mass."  The  portion  of  the  ticket  used  over  the 
lines  of  the  New  York,  New  Haven  &  Hartford  Railroad  Company 
simply  read  "New  York  to  Springfield."  In  my  opinion,  the  latter  part 
of  the  ticket  was  good  in  either  direction,  in  the  absence  of  any  rule, 
regulation,  or  contractual  agreement  limiting  it  to  use  in  one  direction. 
There  might  be  some  question  as  to  whether  the  portion  of  the  ticket 
to  be  used  over  the  lines  of  the  Boston  &  Albany  road,  from  Spring- 
field to  South  Framingham,  could  have  been  used,  save  in  the  direc- 
tion indicated  thereon,  namely,  traveling  in  an  easterly  direction;  but 
whatever  doubt  might  exist  upon  that  subject  was  removed  by  the 
statement  of  the  agent  of  that  road  at  South  Framingham  that  the 
ticket  was  good  for  use  in  either  direction,  and  by  the  confirmation  of 
that  statement  in  the  acceptance  of  the  ticket  by  the  conductor  of  the 
Boston  &  Albany  train  for  travel  westerly.  There  is  not  the  slightest 
offer  of  any  reason  why  a  ticket  issued  between  two  points  should 
not  be  good  for  travel  in  either  direction  between  those  points,  and 
particularly  where,  as  here,  there  is  no  suggestion  that  the  travel  in  one 
direction  is  longer  than  in  the  other,  or  that  it  is  for  any  reason  more 
burdensome  to  the  carrier.  I  believe  that  the  contract  for  transporta- 
tion wa§  made  in  the  city  of  New  York,  where  the  ticket  was  pur- 
chased, and  that  contract,  as  found  by  the  jury,  and  I  think  upon  evi- 
dence justifying  such  a  findin^f,  was  a  contract  permitting  travel  in 
either  direction  between  the  pomts  named  upon  the  ticket.  The  con- 
tract having  been  made  in  this  city,  the  action  was  maintainable  here. 
Section  1280,  Code  of  Civil  Procedure. 

This  action  is  not  on6  in  tort,  but  for  the  breach  of  a  contract  of 
transportation  made  by  the  carrier,  which  includes  protection  from 
assault  and  insult  during  the  time  that  the  passenger  is  in  process  of 
transportitioft,  for  the  contract  of  carrying  is  one  to  safely  carry. 
When  the  defendant's  conductor  insulted  the  plaintiff  for  hef  failure 
to  deliver  up  to  him  the  ticket,  which  had  already  been  collected  from 
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her  by  the  Boston  &  Albany  conducto;r,  he  knew  nothing  of  the  form  of 
the  ticket  taken  up,  and  his  gross  abuse  of  the  plaintiff  was  caused  by 
his  belief  that  she  was  trying  to  ride  without  paying  her  fare,  and  not 
because  she  was  trying  to  ride  in  a  direction"  contrary  to  that  which 
appeared  upon  part  of  the  ticket.  The  defense  now  urged  arises  sole- 
ly from  the  desire  to  protect  the  defendant  from  the  consequences  of 
the  conductor's  ill-considered  action.  1  believe  no  error  was  committed 
in  receiving  the  evidence  of  the  ticket  agent  at  South  Framingham  as 
to  the  validity  of  the  ticket  in  either  direction.  He  was  in  charge  of 
the  joint  office  maintained  in  that  place,  at  which  tickets  were  sold  over 
all  the  railroads  with  which  the  Boston  &  Albany  road  was  connected, 
and  defendant's  counsel  admitted  upon  the  trial  that  he  was  defend- 
ant's agent  at  the  place  in  question  for  the  purpose  of  selling  tickets. 
It  is  true  that  counsd  also  contended  that  he  was  not  the  agent  for 
the  purpose  of  binding  the  defendant  on  terms  that  it  never  agreed 
to;  but  it  seems  to  me  that  a  railroad  company,  which  authorizes  an 
agent  to  represent  it  in  the  sale  of  tickets,  also  clothes  him  with  an 
apparent  authority  to  construe  and  interpret  the  effect  of  tickets  over 
the  road  which  he  represents,  and  which  he  is  handling  in  their  interest 
and  on  their  account.  That  the  agent  made  no  mistake  in  his  statement 
with  respect  to  the  validity  of  this  ticket  was  corroborated  by  the  ac- 
tion of  the  conductor  in  accepting  it  for  transportation,  and  by  the  in- 
ability of  the  defendant  to  shovy^  any  regulation  or  rule  prohibiting  its 
use  for  travel  in  a  westerly  direction. 

I  believe  that  the  plaintiff  was  entitled  to  judgment,  but  I  think  the 
amount  of  the  verdict  was  excessive,  and  was  undoubtedly  increased 
by  reason  of  the  testimony  as  to  plaintiff's  subsequent  miscarriage, 
which  I  think  was  too  remote  to  have  properly  formed  a  basis  for  a 
recovery  herein.  I  therefore  am  in  favor  of  granting  a  new  trial  on 
the  ground  that  these  damages  are  excessive,  unless  plaintiff  stipu- 
lates to  reduce  the  recovery  to  $1,000,  in  which  case  I  favor  affirm- 
ance, with  costs. 

McLaughlin,  j.,  concurs. 


PBOPIiB  ▼.  CEANB. 

HEIM  T.  McOAUi  et  al.     (Nos.  6654,  666B.) 

(Supreme  Cpnrt,  A^p^llate  pivlsion,  Flir^t  Departqi^nt    Dpoemif^  31,  1914.) 

1.  CoNsriTOTiosAi.  Law  (i  38») — ^Detebioration  of  CoNSTirunoNAL  QtncB- 

Tions. 

An  act  of  tlie  LeglBlaturc  Is  not  lightly  to  be  declared  Invalid,  and 
never  unless  it  is  at  variance  with  some  definite  constitutional  provision. 

[EA.  Kote.— Vor  other  cases,  see  Gonstitatlonal  Law^  Gent  Dig.  |  36; 
Dep.  Pig.  i  88.?] 

2.  CoHSTrronowAL  Law  ({{  210,  262») — Dub  Pbockbb  of  Law — ^Bqual  Pbo- 

tkctkJn  of  LiAWs — PSBsons  Pbotbcted. 

Const.  U.  8.  Amend.  14,  providing  that  no  state  shall  deprive  any  i>er- 
son  of  life,  liberty,  or  property  without  due  process  of  law,  nor  deny  to 

*For  otbf  r-cuea  aee  same  topic  &  S  nvmbeb  In  Deo.  A  Am.  Dlg>.  1W7  to  date,  ft  Rep'r  IndesM 
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any  person  within  Its  jurisdiction  the  eqnal  protection  of  the  law,  pro- 
tects resident  aliens  as  well  as  citizens. 

[Ed.  Note.— For  other  cases,  see  Constitutional  Law,  Cent  Dig.  ij  679, 
680,  728-731;   Dea  Dig.  §§  210,  252.*] 

3.  Constitutional  Law  (§  238*) — Equal  Pbotkction  ot  Laws — ^DisOBiiaiTA- 

TioN  Against  Aliens. 

The  requirement  of  Const.  U.  S.  Amend.  14,  for  equal  protection  of  the 
laws,  forbids  discrimination  by  any  state  between  citizens  and  resident 
aliens,  based  solely  on  the  fact  of  alienage,  so  far  as  concerns  the  right 
to  enjoy  life,  liberty,  and  the  pursuit  of  happiness  and  to  follow  any 
lawful  calling. 

[Ed.  Note. — For  other  cases,  see  Constitutional  Law,  Cent  Dig.  SS  688- 
600,  695,  706-708;   Dec.  Dig.  §  238.*] 

4.  Constitutional  Law  (§  238*) — Equal  Pboiectiok  of  Laws — Discbiuina- 

TioN  Against  Aliens. 

The  provision  of  Labor  Law  (Consol.  Laws,  c.  31)  {  14,  that  in  the  con- 
struction of  public  worlss  by  a  state  or  municipality  or  by  contractors, 
only  United  States  citizens  shall  be  employed,  and  citizens  of  the  states 
shall  be  given  preference,  denies  the  equal  protection  of  the  laws  to  resi- 
dent aliens,  contrary  to  Const  V.  S.  Amend.  14. 

[Ed.  Note.— For  other  cases,  see  Constitutional  Law,  Cent  Dig.  $}  688- 
690,  695,  706-708;    Dec.  Dig.  §  238.*] 

6.  Constitutional  Law  (§  81*) — ^"Policb  Poweb." 

An  act  which  Invades  personal  rights  or  private  property  cannot  be 
justifled  under  the  police  power,  unless  there  be  some  discernible  rela- 
tion between  the  act  and  some  object  of  police  regulation,  since  the  police 
power,  while  its  scope  and  limitations  cannot  be  precisely  defined,  au- 
thorizes only  such  enactments  as  are  necessary  for  the  protection  of  the 
morals,  safety,  and  good  order  of  society. 

[Ed.  Note. — For  other  cases,  see  Constttntlonal  Law,  Cent  Dig.  {  148; 
Dec.  Dig.  i  81.* 

For  other  definitions,  see  Words  and  Phrases,  First  and  Second  Series. 
Police  Power.] 

6.  Constitutional  Law  (§  45*) — Determination  of  Questions — Poweb  of 

COUBTS. 

It  Is  within  the  power  of  the  court  to  determine  whether  an  act  has 
such  relation  to  the  protection  of  life,  health,  morals,  or  welfare  as  to 
be  sustainable  under  the  police  power. 

[Ed.  Note. — For  other  cases,  see  Constitutional  Law,  Cent  Dig.  {  42; 
Dec.  Dig.  §  45.*] 

7.  Masteb  ANn  Sebvant  (S  11*) — Statutobt  Regulation — ^Police  Poweb. 

The  provision  of  Labor  Law,  S  14,  that  In  the  construction  of  public 
worlis  by  a  state  or  municipality  or  by  a  contractor,  only  citizens  of  the 
United  States  shall  be  employed,  and  citizens  of  New  York  shall  be  given 
a  preference,  Is  pot  a  valid  exercise  of  the  police  power,  since  It  has  no 
possible  relation  to  public  health,  safety,  or  morals. 

[Ed.  Note.— For  other  cases,  see  Master  and  Servant  Dec.  Dig.  {  11.*] 

8.  Masteb  and  Sebvant  (8  11*) — Statutobt  Regulations — Auavs. 

Nor  can  the  law  be  sustained  by  analogy  to  the  requirements  of  the 
Constitution  and  laws  that  public  officers,  who  are  a  part  of  the  political 
structure  of  the  state,  must  be  citizens. 

[Ed.  Note. — For  other  cases,  see  Master  and  Servant  Dec.  Dig.  t  II.*] 

9.  Masteb  and  Sebvant  (§  11*) — Statutobt  Regulation — Public  Wobkb. 

Nor  was  the  enactment  of  that  statute  authorized  under  the  power  of 
the  state  to  determine  with  whom  it  will  contract  or  permit  dependent 
subdivisions  to  contract  since  that  power  cannot  be  exercised  contrary 
to  the  provisions  of  the  Constitution. 

[Ed.  Note. — For  other  cases,  see" Master  and  Servant  Dec.  Dig.  |  ll.*l 
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10.  Statutes  (8  63*) — Eitect  of  Invaliditt — Contbacts. 

A  provision  In  a  contract  for  the  construction  of  a  pnblic  Improvement 
for  a  city  that  only  citizens  shall  be  employed  as  laborers,  as  required 
by  Labor  Law,  |  14,  which  U  unconstitutional,  la  not  binding  upon  the 
contractors,  since  it  was  Inserted  In  the  contract  solely  In  obedience  to 
that  invalid  law,  and  Itself  violated  rights  protected  by  the  Constitution. 
[Ed.  Note.— For  other  cases,  see  Statutes.  Dec.  Dig.  $63;*  Constitu- 
tional Law,  Cent  Dig.  §  47.] 

Appeals  from  Court  of  Special  Sessions  and  Special  Term,  New 
York  County. 

Clarence  A.  Crane  was  convicted  of  employing  aliens  as  laborers  in 
performance  of  the  contract  for  the  construction  of  a  municipal  sew- 
er, and  he  appeals.  William  Heim  brought  a  taxpayer's  action  against 
Edward  E.  McCall  and  others  and  the  Cranford  Company  and  others, 
to  restrain  defendants  McCall  and  others  from  declaring  void  contracts 
between  the  Public  Service  Commission  and  the  Cranford  Company 
and  others  for  the  construction  of  rapid  transit  subways.  From  a 
judgment  sustaining  a  demurrer  to  the  complaint  (150  N.  Y.  Supp.  492), 
the  plaintiff  and  the  defendants  Cranford  Company  and  others  appeal. 
The  appeals  in  the  two  cases  were  heard  together,  and  the  judgment 
of  conviction  against  defendant  Crane  reversed,  and  the  defendant  dis- 
charged, and  judgment  sustaining  demurrer  to  the  complaint  of  Heim 
reversed,  and  judgment  directed  for  the  relief  demanded. 

Argued  before  INGRAHAM,  P.  J.,  and  McLAUGHLIN,  SCOTT. 
DOWLING,  and  HOTCHKISS,  JJ. 

Edward  M.  Grout,  of  New  York  City,  for  appellant  Clarence  A. 
Crane. 

Robert  S.  Johnstone,  of  New  York  City  (George  Z.  Medalie,  of  New 
York  City,  on  the  brief),  for  the  People. 

Thomas  F.  Conway,  of  New  York  City,  for  appellant  Heim. 

Edward  M.  Grout,  of  New  York  City,  for  appellants  Cranford  Co. 
and  others. 

George  S.  Coleman,  of  New  York  City,  for  respondents  Public  Serv- 
ice Commission. 

Jeremiah  A.  O'Leary,  of  New  York  City,  for  John  Gill,  amicus  curia. 

SCOTT,  J.  Both  of  these  appeals  call  in  question  the  validity  of  the 
same  statute.  They  were  argued  at  the  same  time  and  can  be  conven- 
iently considered  together.  The  statute  to  which  our  consideration  is 
thus  invited  is  that  portion  of  section  14  of  the  Labor  Law  which  reads 
as  follows: 

"In  the  construction  of  pubUc  works  by  the  state  or  a  municipality,  or 
by  persons  contracting  with  the  state  or  such  municipality,  only  citizens  of 
the  United  States  shall  be  employed;  and  in  all  cases  where  laborers  are 
employed  on  any  such  public  works,  preference  shall  be  giren  dtlzeus  of 
the  state  of  New  York." 

A  violation  of  this  act  is  made  a  misdemeanor,  and  it  is  provided 
that,  in  all  contracts  for  the  construction  of  public  works,  a  provi- 
sion shall  be  inserted  to  the  effect  that,  if  the  provisions  of  this  sec- 
tion are  not  complied  with,  the  contract  shall  be  void. 
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The  appellant  Clarence  A.  Crane  wks  convicted  of  a  misdemeanor 
for  violation  of  the  statute  in  that  he  employed  aliens  4s  laborers  in  the 
performance  of  a  contract  executed  by  the  president  of  the  borough  of 
Manhattan  for  the  construction  of  a  catch  basin  in  cdiinection  with  the 
public  sewer  system.  The  appellant  Willi'am  E.  Heim  sues  as  a  tax- 
payer to  restrain  the  Public  Service  Commission,  First  District,  from 
forfeiting  or  declaring  void  a  large  number  of  contracts,  now  in  course 
of  performance,  for  the  construction  of  thfe  rapid  transit  subways  in 
the  city  of  New  York,  because  of  the  employment  (which  is, admitted) 
of  laborers  who  are  not  citizens  of  the  United  States,  and  who  are  not 
citizens  of  the  state  of  New  York.  As  justification  for  his  actions,  this 
appellant  alleges  that  the  forfeiture  of  these  contracts  would  result  in 
irreparable  loss  and  damage  to  the  city  of  New  York  and  the  tax- 
payers thereof,  and  he  states  at  some  length  his  reasons  for  this  allega- 
tion. Certain  contractors,  holding  contracts  for  the  work  referred  to, 
are  made  parties  defendant;  and,  while  they  do  not  appear  to  have 
served  any  pleadings,  they  unite  in  asking  that  relief  be  granted  as  de- 
manded by  the  appellant  Heim. 

With  regard  to  the  last-mentioned  appeal,  we  are  not  unmindful  of 
the  recent  expressions  of  the  Court  of  Appeals  adverse  to  the  mainte- 
nance of  so-called  taxpayers'  actions  to  test  the  validity  of  legislative 
acts.  Schieffelin  v.  Komfort,  212  N.  Y.  520,  106  N.  E.  675.  In  the 
present  case,  however,  this  objection  is  not  raised  by  the  respondents, 
and  since  it  is  represented  to  us  that  the  matter  is  one  of  great  public 
exigency,  as  to  which  all  parties  interested  seem  to  desire  a  speedy  de- 
termination, we  have  concluded  to  pass  upon  the  appeal  upoii  its  merits. 

[1]  The  particular  provision  of  the  act  above  quoted  which  has  been 
discussed  at  bar  is  that  which  forbids  the  employment  by  persons  en- 
gaged in  the  performance  of  work,  under  contracts  with  the  state  or 
a  municipality,  of  any  except  citizens  of  the  United  Stages,  and  it  is  that 
feature  of  the  act  to  which  we  shall  direct  our  attention,  and  we  shall 
commence  our  discussion  by  conceding,  as  is  strongly  urged  upon  us 
by  the  respondents,  that  the  invalidity  of  an  act  of  the  I^islature  is 
not  to  be  lightly  declared,  and  that,  in  order  to  fin(|  such  an  act  invalid 
upon  constitutional  grounds,  some  definite  provision  must  be  found 
in  the  fundamental  and  paramount  law  with  which  the  questioned  en- 
actment is  at  variance. 

[2]  The  specific  constitutional  provision  which  is  claimed  to  have 
been  violated  by  the  act  in  question  is  that  portion  of  the  fourteenth 
amendment  of  the  Constitution  of  the  United  States  which  reads  as 
follows : 

"No  state  shall  make  or  enforce  any  law  which  shall  abridge  the  privileges 
and  Immunities  of  the  citizens  of  the  United  States;  nor  shall  any  state 
deprive  any  person  of  life,  liberty,  or  property,  without  due  process  of  law; 
nor  deny  to  any  person  within  its  jurlsdlitfioii  the  eqtial  protection  of  the 
laws." 

It  is  settled  law  tiiat  the  amendment  is  not  confined  to  the  protection  • 
of  citizens,  but  that  its  provisions  are  universal  in  their  application  to 
all  persons  within  the  territorial  jurisdiction,  without  regard  to  any  dif- 
ferences of  race  or  color  or  of  nationality,  and  the  promise  of  the 
eqtial  protection  of  the  laws  ts  equivalent  to  a  pledge  of  the  protection 
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of  equal  laws.   Yick  Wo  v.  Hopkins,  118  U.  S.  369, 6  Sup.  Ct.  1064,  30 
L.  Ed.  220. 

[3]  The  rights  thus  secured  to  resident  aliens,  as  wtjll  as  to  citizens, 
have  been  repeatedly  held  to  extend  to  the  right  to  contract,  to  pursue 
lawful  c^lings^  and  to  follow  ordinary  avocations,  that  no  impediments 
should  be  interposed  to  the  pursuits  01  any  one,  except  such  as  are  ap- 
plied to  the  s^me  pursuits  by  others  under  like  circumstances.  Barbier 
V.  Connolly,  113  U.  $.  27,  5  Supi  Ct.  357,  28  L.  Ed.  923.  It  was  said 
by  the  same  court  in  Missouri  v.  Lewis,  101  U.  S.  22,  25  L.  Ed.  989, 
that : 

"No  person  or  class  of  persons  shall  be  denied  the  same  protection  of  the 
laws  which  Is  enjoyed  by  other  persons  or  other  classM  in  th6  same  place 
and  under  like  drcnmstancee." 

And  again  in  Hayes  v.  Missouri,  120  U.  S.  6§,  7  Sup.  Ct.  350,  30 
L.  Ed.  578: 

"The  fourteenth  amendment  •  *  •  requires  that  all  persons"  subject 
to  legislation  lltnited  as  to' the  Qbjecta  tp  wtficb  It  is  directed,  or  by  the 
territory  within  which  it  is  to  operate,  "sl^dl  lie  treated  alike,  under  like 
drcumstances  and  conditions,'  both  in  the  'privileges  conferred  and  In  the 
llabQlties  Imposed." 

Hence'  it  may  be  said  to  be  as  Srmly  established  as  is  any  principle 
of  constitutional  taw  that  one  of  the  purposes  and  effects  of  the 
fourteenth  amendment  of  the  federal  Constitution  was  to  forbid  dis- 
crimination by  any  state  between  citizen  and  resident  aliens,  based 
solely  upon  the  fact  of  alienage  and  nonalienage,  so  far  as  concerns 
the  right  to  enjoy  life,  liberty,  and  the  pursuit  of  happiness  and  the 
equal  protection  of  the  laws.  Among  the  rights  guaranteed  to  every 
individual  is  that  of  freely  contracting  to  render  service  and  perform 
labor. 

"The  provisions  of  the  state  and  of  the  federal  Constitutions  prot^t  every 
citizen  in  the  right  to  pursue  any  lawful  employment  In  a  lawful  manner. 
He  enjoys  the  tittermost  freedom  tp  follow;  bla  chosen  pursuit,  and  any 
arbitrary  distinction  against,  or  deprlyation  ot  that  freedom  by  the  Legis- 
lature is  an  invasion  of  the  constitutional  guaranty."  People  v.  Williams, 
189  N.  Y.  131.  81  N.  B.  778,  12  L.  E.  A.  (N.  S.)  1J30,  121  Am.  St  Rep.  854. 
12  Ann.  Gas.  79& 

[4]  That  the  statutory  provision  no^y  under  consideration  is  frank- 
ly and  baldly  discriminatory  requires  no  argument  to  establish.  It 
forbids  th.e  ^mploym^nt  of  aliens  upop  all  public  works  within  the 
state  fqi:  no  other  t^^son  than  that  they  are  aliens.  On  its  face  it 
appears  to  b«  directly  in  conflict  with  the  fourteenth  amendment,  but 
it  is  strenuously  argued  by  the  respondents,  that  for  various  rea- 
sons it  does  not  in  truth  conflict  with  the  constitutional  prohibition. 

Much  stress  is  laid  by  all  of  the  respondents  upon  the  cases  which 
have  upheld  laws  restricting  the  hours  of  labor  and  prescribing  the 
rate  of  wages  to  be  paid  on  public  work,  of  which  Atkin  v.  State  of 
Kansas,  191  U.  S:  207,  24  Sup.  Ct.  124,  48  L.  Ei  148,  is  the  leading 
case.  We  have  been  referred  to  and  have  examined  many  c^ses  in 
this  and  other  states  dealing  with  that  question,  but  we  find  it  unneces- 
sary to  cite  w  comment  upon  them  here  because  th^y  all  rest  upon 
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quite  different  considerations  from  those  which  we  understand  to  be 
controlling  upon  the  precise  question  we  are  now  discussing.  In  none 
of  them  was  the  question  of  discrimination  involved  in  the  sense  in 
which  it  is  involved  here.  This  was  clearly  pointed  out  by  Mr. 
Justice  Harlan,  who  wrote  for  the  court  in  Atkin  v.  Kansas,  supra. 
He  said: 

"Equally  wUhont  any  foundation  upon  wbich  to  rest  is  the  propo.sition 
that  the  Kansas  statute  denied  to  the  defendant  (a  contractor,  not  a  lal)orer) 
or  to  his  employe  the  equal  protection  of  the  laws.  The  rule  of  conduct  pre- 
scribed by  It  applies  alike  to  all  who  contract  to  do  work  on  behalf  either 
of  the  state  or  of  its  municipal  subdlTlsions,  and  alike  to  all  employed  to 
perform  labor  on  such  work." 

So  in  People  ex  rel.  Rodgers  v.  Coler,  166  N.  Y.  1,  59  N.  E.  716,  52 
L.  R.  A.  814,  82  Am.  St.  Rep.  605,  wherein  the  Court  of  Appeals 
considered  a  statute  of  the  state  regulating  the  hours  of  labor  and  the 
rate  of  wages  on  public  work,  it  is  clearly  pointed  out  that  the  question 
now  under  discussion  was  not  involved,  and  a  grave  doubt  was  ex- 
pressed whether  the  provision  of  the  statute  prohibiting  alien  labor  on 
the  public  works  of  the  state  could  be  upheld,  if  attacked.  The  court 
said: 

"It  is  not  necessary  to  inquire  how  far,  if  at  all,  the  right  of  cftlzens  of 
other  states  seeking  employment  here,  or  those  of  aliens  who  have  come  here 
to  improve  their  condition  and  to  earn  an  honest  living,  are  ignored  or 
restricted  by  this  statute.  These  questions  have  not  been  raised  or  argued, 
and  we  will  only  remark  that  it  reverses  the  settled  policy  Of  this  state  from 
the  earliest  time.  The  policy  of  New  Tork  has  always  been  to  welcome,  not 
only  the  citizens  of  our  sister  states,  but  emigrants  from  abroad,  to  equal  par- 
ticipation in  all  the  opportunities  and  advantages  of  its  business  *  •  • 
life.  If  the  policy  indicated  in  the  statute  now  under  consideration  had 
been  formulated  and  carried  into  operation  half  a  century  earlier,  it  may 
be  that  the  growth  and  progress  of  the  state  would  not  be  the  subject  of 
so  much  pride  or  as  gratifying  to  all  the  people  aa  It  is  now." 

Our  conclusion  upon  this  branch  of  the  subject  is  that  no  support 
for  the  act  now  under  examination  can  be  found  in  the  cases  which 
have  upheld  the  laws  restricting  the  hours  of  labor  on  public  work  and 
fixing  a  minimum  rate  of  pay.  All  of  those  cases  rest  upon  considera- 
tions which  are  inapplicable  to  the  present  question. 

[5]  It  is  sought  to  sustain  the  act  as  an  exercise  by  the  state  of 
the  police  power — ^that  well-recognized  but  not  easily  defined  power 
under  which  the  state  may  and  often  does  restrict  the  liberty  of  the 
individual  for  the  safety  and  protection  of  the  community.  It  is  not 
easy,  nor  is  it  necessary,  to  attempt  to  precisely  define  the  scope  and 
limitations  of  the  police  power,  but  it  may  be  said  generally  to  au- 
thorize such  enactments  as  are  deemed  necessary  for  the  protection 
of  society  and  to  guard  its  morals,  safety,  health,  and  good  order,  but 
it  is  well  recognized  that,  in  order  to  justify  an  act  as  an  exercise 
of  the  police  power,  there  must  appear  to  be  some  obvious  and  real 
connection  between  the  terms  of  the  enactment  and  some  of  the  pur- 
poses for  the  attainment  of  which  the  police  power  may  be  exercised. 
Consequently  an  act  which  invades  personal  rights  or  private  prop- 
erty cannot  be  justified  under  the  police  power,  unless  there  be  some 
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discernible  relation  between  it  and  some  legitimate  object  of  police  reg- 
ulation. 

[8]  Whether  or  not  any  statute  can  be  upheld  as  a  valid  exercise 
of  the  police  power  is  also  a  proper  subject  for  judicial  inquiry.  It 
was  said  in  Colon  v.  Lisk,  153  N.  Y.  188,  47  N..E.  302,  60  Am.  St. 
Rep.  609: 

"  'The  Legislature  may  not,  under  the  guise  of  protecting  the  public  Inter- 
ests, arbitrarily  interfere  with  private  business  or  Impose  unusual  and  un- 
necessary restrictions  upon  lawful  occupations.  In  other  words,  its  deter- 
mination as  to  what  Is  a  proper  exercise  of  ita  police  powers  is  not  final 
or  conclusive,  but  is  subject  to  the  supervision  of  the  courts.'  Lawton  v. 
Steele,  152  U.  S.  133,  137  [14  Sup.  Ct.  499,  88  L.  Ed.  385].  •  •  •  When- 
ever tbe  Legisilature  passes  an  act  which  transcends  the  Umlts  of  the  police 
power,  it  is  the  duty  of  the  Judiciary  to  pronounce  it  invalid  and  to  nullify 
the  legislative  attempt  to  Invade  the  citizens'  rights.  People  ex  rel.  Necham- 
cus  V.  Warden,  144  N.  X.  629,  535  [39  N.  E.  686,  27  U  R.  A.  718].  That 
power  must  be  exercised  subject  to  the  provisions  of  both  federal  and  state 
Constitutions.  Laws  passed  in  the  exercise  of  it  must  tend  towards  the 
preservation  of  the  lives,  health,  morals,  or  welfare  of  the  community,  and 
the  court  must  be  enabled  to  see  some  clear  and  real  connection  between  the 
assumed  purpose  of  the  law,  and  the  actual  provisions  thereof,  and  that  the 
latter  tend  in  some  plain  and  apprecialile  manner  towards  the  accomplish- 
ment of  the  objects  for  which  the  Legislature  may  use  this  power.  Health 
Department  v.  Rector,  145  N.  Y.  32,  39  [39  N.  B.  833,  27  L.  R.  A.  710,  45 
Am.  St  Kep.  879]." 

[7]  It  seems  to  be  quite  clear  that  the  provision  of  the  Labor  Law 
now  under  consideration  cannot  be  upheld  on  this  ground.  As  was 
said  by  Chief  Judge  Cullen  in  discussing  a  so-called  "eight-hour  law" : 

"It  seems  to  me  to  be  entirely  clear  that  the  statute  cannot  be  upheld  as ' 
an  exercise  of  the  police  power  vested  in  the  Legislature.  I  should  think  the 
proposition  too  plain  for  debate,  but,  If  this  assertion  be  considered  dog- 
matic, then  I  say  that  the  question  is  settled  by  the  decisions  both  of  this 
court  and  the  Supreme  Court  of  the  United  States.  While  the  fleld  for  the 
exercise  of  the  police  power,  subject  to  which  all  property  is  possessed  by  the 
dtlzen  and  all  his  callings  or  vocations  must  be  pursued,  Is  very  broad — so 
broad  that  no  court  has  sought  to  define  accurately  its  extent — still  it  Is 
subject  to  recognized  limitations."  People  v.  Orange  County  Road  Construc- 
tion Co.,  175  N.  T.  84-87,  67  N.  B.  129  (65  L.  R.  A.  33). 

In  a  later  case  the  Court  of  Appeals,  while  sustaining  the  validity 
of  an  eight-hour  law,  said: 

"We  do  not  uphold  the  Labor  Law  as  constitutional  to  the  limited  extent 
that  we  pass  upon  It  at  all,  because  it  is  authorized  by  the  police  power 
which  belongs  to  the  state,  for  we  cannot  see  that  it  bears  any  reasonable 
relation  to  the  public  health,  safety,  or  morals."  People  ex  rel.  Williams,  etc., 
V.  Metz,  193  N.  Y.  148-159,  85  N.  E.  1070,  1074  (24  L.  R.  A.  [N.  8.]  201). 

We,  too,  are  unable  to  see  how  the  public  health,  safety,  or  morals 
can  be  affected  by  the  citizenship  or  alienage  of  laborers  upon  the  sub- 
ways, or  upon  other  work  of  a  similar  character.  It  is  true  that  in 
certain  cases,  and  with  reference  to  certain  occupations,  it  has  been 
held  to  be  lawful,  under  the  police  power,  to  discriminate  between 
citizens  and  aliens,  but  the  very  cases  in  which  it  has  been  so  held, 
and  the  reasons  given  for  so  holding  illustrate  their  inapplicability  to 
the  present  case.  Thus  in  Commonwealth  v.  Hana,  195  Mass.  262, 
81  N.  E.  149,  11  L.  R.  A.  (N.  S.)  799,  122  Am.  St.  Rep.  251,  11  Ann. 
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Cas.  514,  an  act  was  upheld  that  prohibited  the  issuance  of  peddlers' 
licenses  to  any  person  except  citizens  or  those  who  had  declared  their 
intention  to  become  citizens.  A  similar  act  had  been  held  unconsti- 
tutional in  Maine.  State  v.  Montgomery,  94  Me.  192,  47  Atl.  165,  80 
Am.  St.  Rep.  386.  The  Supreme  Court  of  Massachusetts,  however, 
sustained  the  act  in  that  state  on  the  ground  that  the  Legislature  might 
have  discovered  a  reason  for  passing  the  act  because: 

"The  business  of  peddling  furnishes  such  opportunities  for  the  practice 
of  fraud  that  It  Is  a  proper  subject  for  legislative  regulation ;"  and  "that 
such  regulation  has  been  practiced  from  earl^  times,  both  In  Europe  and 
America,  is  shown  at  length  by  Mx.  Justice  Oray  in  Emert  t.  Missoiul,  156 
U.  S.  296  [16  Sup.  Ct  867,  39  L.  Ed.  430]." 

In  the  course  of  its  opinion  the  court  quoted  the  fourteenth  amend- 
ment, and  said : 

"It  is  decided  that  this  provision  applies  to  aliens  as  well  as  to  citizens 

of  the  United  States,  and  it  is  clear  that  a  statute  arbitrarily  forbidding 
aliens  to  engage  In  ordinary  kinds  of  business  to  earn  their  llvliig  would  be 
unconstitutional  and  void." 

So,  also,  statutes  have  frequently  been  upheld  which  discriminated 
in  favor  of  citizens  as  against  aliens  in  the  matter  of  giantin|^  licenses 
to  trade  in  liquor,  but  the  relation  of  the  lic^uor  traffic  to  the  health, 
morals,  and  good  order  of  the  community  lis  obvious  and  has  been 
recognized  from  the  earliest  times,  and  this  relation  has  been  the  rea- 
son given  for  the  discrimination.  It  is  quite  true  that  classification 
is  not  necessarily  unlawful  discrimination,  and  that  the  state  has  broad 
powers  of  classification  for  the  purposes  of  legislation,  but,  to  be  law- 
ful, such  classification  must  have  some  reasonable  basis  to  rest  upon 
and  must  not  be  arbitrary  or  capricious  or  founded  on  mere  whini. 
People  ex  rel.  Farrington  v.  Mensching,  187  N.  Y.  8-16,  79  N.  E.  884, 
10  L.  R.  A.  (N.  S.)  625,  10  Ann.  Cas.  101 ;  Gulf,  Colorado  &  Santa 
Fe  Ry.  v.  Ellis,  165  U.  S.  150,  17  Sup.  Ct.  255,  41  L.  Ed.  666. 

It  would  certainly  be  anomalous  and  illogical  to  uphold  on  this 
ground  a  statute  or  classification  based  upon  the  precise  discrimination 
which  is  forbidden  by  tlie  fourteenth  amendment,  and  having  no.  other 
discernible  basis. 

[t]  It  is  also  sought  to  sustain  the  act  by  drawing  a  supposed 
analogy  between  it  and  the  numerous  enactments,  constitutional  and 
legislative,  which  require  that  public  officers  shall  be  citizens.  It  is 
plain  that  there  is  no  such  analogy.  Public  officers  are  a  part  .of  the 
political  structure  of  the  state,  and  there  is  a  .clear  distinction  between 
^hem  and  laborers,  and  an  even  more  clear  distinction  between  them 
and  the  laborers  employed  by  an  individual  contractor,  even  when 
engaged  upon  public  work. 

(91  It  is  also  argued  that  the  state  has  the  riglht  to  determine  with 
whom  it  will  contract  or  permit  its  constituent  subdivisions  to  con- 
tract, and  has  al?o  the  right  to  prescribe  terms  which  such  contracts 
shall  contain.  This  is  tj"ue,  however,  only  if  the  terms  prescribed  are 
riot  such  as  vfolate  the  fundamental  and  paramount  law  to  which  even 
the  state  is  subject. 
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[M]  It  is  also  argued  that,  since  each  of  the  contractors  have  sign- 
ed the  contracts  containing  the  restrictive  clause,  they  cannot  be 
heard  to  object  to  its  enforcement.  The  contractors,  however,  are 
not  the  only  persons  to  be  affected.  The  alien  laborers,  for  whose 
protection,  among  others,  the  fourteenth  amendment  was  adopted, 
and  who  have  come  to  this  country  relying  upon  its  promise  of  equal 
opportunity,  are  vitally  interested  that  its  protection  shall  not  be  de- 
nied them.  But,  even  if  we  consider  the  contractors  alone,  the  argu- 
ment fails.  It  appears  upon  the  face  of  the  contracts  themselves  that 
the  restrictive  clause  was  imported  into  them  solely  in  obedience  to 
the  requirements  of  the  Labor  Law.  The  ^  rule  in  such  cases  is  that 
the  restrictive ,  clause  and  the  penalty  provided  for  its  violation  both 
become  inoperative  if  the  statute  prescribing  them  is  held  to  be  invalid. 
Home  Ins.  Co.  v.  Morse,  87  U.  S.  (20  Wall.)  445-*58,  22  L.  Ed.  365 ; 
People  ex  rel.  Rodgers  v.  Coler,  166  N.  Y.  1,  59  N.  E.  716,  52  L.  R. 
A.  814,  '82  Axp.  St.  Jiep..605. 

We  have  heard  and  considered  various  arguments  dealing  with  the 
sociological  aspects  of  the  case,  and  others  dealing  with  somewhat 
far-fetched  suppositions  as  to  the  dire  results  that  might  be  expected 
from  the  etnployment  of  aliens  in  constructing  the  subways  in  case 
this  country  should  ever,  unhappily,  be  engaged  in  war  with  some 
foreign  country.  Such  arguments,  in  our  opinion,  afford  no  assistance 
in  the  solution  of  what  is  purely  a  legal  question. 

Our  conclusion,  therefore,  is. that  the  provisions,  of  section  14  of  the 
Labor  Law,  .quoted,  earlier  in  this  opinion,  are  violative  of  the  four- 
teenth amendment  of  the  Constitution  of  the  United  States,  and  there- 
fore.void.  Our  attention  hashes  called  to  the  text  of  nuniierous  trea- 
ties between  the  United  States  and  foreign  countries  which,  as  it  is 
claimed,  expressly  forbid  discriminatit^  legislation  of  this  character. 
In  view  of  the  conclusion  we  have  reached  upon  the  constitutional 
question,  it  is  unnecessary  to  discuss  any  question  arising  under  these 
treaties. 

An  interesting  question  has  been  raised  as  to  whether  or  ndt  the 
clause  quoted  from  the  Labor  Law  applies  to  the  work  of  building 
subyvays  for  the  rapid  transit  system  in  the  city  of  New  York.  It 
seems  to  be  conceded  by  all  of  the  respondents  that  it  would  be  incom- 
petent for  the  Legislature  to  impose  upon  private  peisons  or  corpora- 
tions, not  engaged  in  performing;  public  work,  sucb  restrictions  as  are 
attempted  to  be  imposed  upon  the  city  of  New  York  as  an  arm  of  the 
state.  This  assumption  opens  up  a  wide  field  for  inquiry  upon  which 
we  do  not  propose  to  enter,  and  it  is  not  necessary  to  do  so,  because 
the  act  by  its  own  terms  is  made  applicable  only  to  the  construction 
of  public  works.  The  contentibn  is  that  the  construction  of  the  sub- 
ways is  a  private  work  undertaken  by  the  city  of  New  York  in  its  pt;o- 
prietary  character,  and  not  a  public  work  undertaken  by  the  city  as  the 
alter  ego  of  the  state  in  its  sovereign  capacity.  It  is  quite  true  ^hat, 
generally  speaking,  municipalities  are  considered  as  merely  the  crea- 
tures of  the  state,  and  its  auxiliaries  for  tfie  piirp6se  of  local  govern- 
ment. This  view  was  elaborated  in  Atkin  v.  Kansas,  supra.  The  city 
of  New  York,  however,  is  different  from  many  cities  in  this :  That  it 
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possesses,  under  its  ancient  charters  and  patents,  mudi  private  prop- 
erty which  it  holds,  not  as  a  part  of  the  sovereign,  but  as  a  proprietor ; 
and  there  is  a  clear  distinction  between  work  undertaken  by  the  city 
as  the  delegate  of  the  state  and  that  undertaken  by  it  in  its  private  or 
corporate  capacity,  which  it  may  undertake  or  not  as  it  sees  fit,  and  to 
undertake  which  it  cannot  be  coerced  by  the  L,egislature.  In  the  one 
case  the  city  acts  as  a  political  subdivision  of  the  state ;  in  the  other  as 
a  private  and  independent  contractor.  The  building  of  the  subway  ap- 
pears to  fall  within  the  latter  class.  The  city's  relation  thereto  has  re- 
cently been  stated  by  the  Court  of  Appeals  as  follows : 

"Was  the  action  ot  tbe  city  in  building  the  subway  govemmeDtal  or 
proprietary  In  character?  The  city  owns  the  subway,  and  it  is  a  railroad 
corporation,  so  far  as  the  construction,  operation,  and  leasing  thereof  Is  con- 
cerned. It  was  not  required,  but  simply  permitted,  to  build  and  operate  the 
road ;  •  •  •  in  other  words,  the  subway  is  a  business  enterprise  of  the 
city,  through  which  money  may  be  made  or  lost,  the  same  as  If  It  were  owned 
by  an  ordinary  railroad  corporation.  It  was  built  by  and  belongs  to  the  city 
as  a  proprietor,  and  not  as  a  sovereign."  Matter  Bapld  Transit  Commis- 
sioners, 197  N.  Y.  at  page  96,  90  N,  B.  at  page  460  (36  L.  R.  A.  [N.  S.]  047, 
la  Ann.  Cas.  366). 

In  view  of  this  language,  there  is  much  ground  for  sa3'ing  that  even 
if  the  state  could  lawfully  impose  the  test  of  citizenship  upon  employes 
of  its  own  contractors,  and  the  contractors  with  the  city  engaged  in 
what  is  properly  state  work,  it  has  no  more  power  to  impose  such  a 
test  upon  persons  employed  in  building  a  subway  for  the  city  than  it 
would  have  if  the  subways  were  being  constructed  by  a  private  cor- 
poration or  individual. 

We  do  not  consider  it  necessary  to  expand  this  opinion  by  a  pro- 
longed discussion  of  this  interesting  question,  since  the  conclusion  at 
which  we  have  arrived  upon  the  other  branch  of  the  case  necessitates 
a  reversal  of  the  judgments  appealed  from. 

The  judgment  of  conviction  against  the  defendant  Crane  will  there- 
fore be  reversed,  and  the  defendant  discharged.  The  judgment  sus- 
taining the  demurrer  to  the  complaint  of  the  appellant  Heim  will  be 
reversed,  and  the  demurrer,  overruled,  with  costs  to  said  appellant  in 
this  court  and  the  court  below,  and  judgment  directed  for  the  relief 
demanded  in  the  complaint.    All  concur. 

INGRAHAM,  P.  J.  I  fully  concur  in  the  opinion  of  my  Brother 
SCOTT  that  section  14  of  the  Labor  Law  is  a  violation  of  both  the 
federal  and  state  Constitutions. 

As  to  the  second  question  raised,  I  do  not  think  that  this  section  of 
the  Labor  Law  applies  to  contracts  made  by  the  city  of  New  York  to 
build  the  subways  which  are  described  in  the  complaint  in  this  action. 
The  question,  it  seems  to  me,  is  not  whether  the  Legislature  had  power 
to  regulate  the  method  by  which  the  municipal  corporation  of  the  city 
of  New  York  should  carry  on  its  work  or  make  its  contracts  for  the 
improvement  of  the  property  which  it  held  as  a  proprietor  or  owner  of 
such  property,  but  whether  the  Legislature  has  attempted  to  do  so. 
The  provision  of  section  14  of  the  Labor  Law. is: 
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"In  the  construction  of  public  works,  by  the  state  <jr  a  manldpality  or 
persons  contracting  witb  the  state  or  such  luunlclpallty,  only  citizens  of  the 
United  States  shall  be  employed." 

This  provision  relates  solely  to  the  construction  of  public  works,  and, 
in  the  construction  of  such  public  works,  the  evident  intention  was  to 
limit  the  power  of  the  state  or  a  municipality  or  any  persons  contract- 
ing with  the  state  or  municipality.  It  was  conceded  that  the  city  of 
New  York  has  large  interests  which  it  holds,  not  as  public  property  in 
the  sense  which  such  property  is  held  by  the  state  or  a  municipal  cor- 
poration for  public  purposes,  but  in  a  strictly  proprietary  right,  and 
which  it  is  authorized  by  the  Legislature  to  improve  for  the  benefit 
of  the  city  and  to  enable  it  to  receive  for  the  city  the  profits  which  will 
accrue  from  such  improvements.  Take  the  case  of  the  docks  and 
wharves  that  the  city  owns  and  has  improved  and  rents  to  those  en- 
gaged, in  the  commerce  of  the  port,  receiving  for  the  use  of  the  munic- 
ipal corporation  the  rents  or  emoluments  paid  for  their  use.  As  to  a 
contract  to  build  such  a  dock,  or  structure  Uiereon,  I  think  it  could  well 
be  said  that  it  was  not  a  public  work  in  which  the  city  was  engaged,  but 
rather  a  private  work  for  the  benefit  of  the  municipality,  as  distinct 
from  a  work  for  the  benefit  of  the  public  at  large.  So  as  to  many  other 
contracts  which  the  city  is  authorized  to  make  for  the  improvement  of 
its  property  and  for  the  enhancement  of  its  revenue.  And  it  seems  to 
me  clear  that  the  building  of  these  subways  is  within  this  class.  The 
city  is  not  building  these  subways  for  the  benefit  of  the  people  of  the 
state,  but  for  the  benefit  of  the  municipal  corporation,  and  it  owns  such 
subways,  and  they,  are  operated,  not  as  public  works,  but  as  the  private 
property,  of  the  city.  It  is  authorized  to  lease  these  subways  when  built 
to  a  private  corporation.  All  the  public  are  excluded  from  the  sub- 
ways or  the  benefits  that  flow  from  their  construction  and  operation, 
except  upon  the  payment  of  a  fee  charged,  a  percentage  of  which  is 
paid  to  the  city,  and,  at  the  expiration  of  the  term  for  which  they  are 
leased,  the  property  reverts  absolutely  to  the  city  to  be  a  part  of  its 
private  property.  Matter  of  Board  of  Rapid  Transit  Commissioners, 
197  N.  Y.  96, 90  N.  E.  456, 36  L.  R.  A.  (N.  S.)  647,  18  Ann.  Cas.  366. 

It  seems  clear,  therefore,  that,  even  assuming  that  the  Legislature 
had  power  to  impose  such  an  oblisjation  upon  the  city  of  New  York 
by  limiting  the  prohibition  to  "public  works,"  such  limitation  did  not 
apply  to  work  of  the  character  described  in  the  complaint  in  this  action, 
and  therefore  the  provision  of  this  section  of  the  Labor  Law  did  not 
apply  to  the  city  of  New  York  when  building  a  subway  or  railroad  as 
a  business  enterprise  of  the  city. 

McLaughlin,  j.,  concurs. 
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WTLLTS  00.  T.  NIXON.     (No.  663a.) 
(Supreme  CJourt,  Appellate  Division,  First  Department    December  81,  1914.) 

1.  COBPOBATIONS   (8  121*) — PUCADINO GoUPhAIST—GOSOTiVOVlOK. 

A  complaint  alleging  tkat  defendant  agreed  to  pay  a  earn  of  money  on 
a  certain  date  for  stock  certificates  held  by  plaintiff,  and  (ailed  to  do  so, 
states  a  cause  of  action  for  breach  of  contract,  and  not  to  recover  the 
purchase  price. 

fEd.  Kote. — For  other  cases,  see  Corporations,  Ont  Dig.  |{  504,  505; 
Dec.  Dig.  I  121.*J 

2.  Taxation  (|  103*) — Stock  Tbansfebb — Hxbctttobt  Contbaotb. 

Tax  Law  (ConsoL  Laws,  c.  60)  i  270,  proyldlng  for  a  tax  upon  all  trans- 
fers of  corporate  stock,  does  not  apply  to  a  mere  executory  contract  of 
sale. 

[Ed.  Note.— For  other  cases,  see  Taxation,  Cent.  Dig.  {  202;  Dec.  Dig. 
I  103.*] 

8.  Sales  (g  384*)— Bbbach  of  Cortbact  to  Pttbchasb — ^PBonsn  BxTAinxD 
BT  Skllsb — MeasubS  or  Damages. 

Where  one  who  agreed  to  buy  persona^  properly  fttUed  to  compliete  his 
purchase  as  agreed,  and  the  seller  retains  the  property,  the  measure  of 
damages  Is  the  difference  between  the  market  value  and  the  amount  the 
buyer  agreed  to  pay.  ■  ' 

[Ed.  Note.— For  other  cases,  see  Sales,  Cent  Dig.  H  1098-1107;  Dec. 
Dig.  I  384.*] 

Appeal  frotn  Trial  Tenn,  New  York  County. 

Action  by  the  Wyllys  Company  against  Lewis  Nixon.  Judgment  for 
plaintiff.     Def,endant  appeals.    Keversed. 

Argued  before  INGRAHAM,  P.  J.,  and  McLAUGHUN,  LAUGH- 
LIN,  SCOTT,  and  DOWLING,  JJ. 

Stuart  M.  Kohn,  of  New  York  City^  for  appellant 
Thomas  Kearny,  of  New  York  City,  for  respondent. 

Mclaughlin,  J.  The  amended  complaint  alleges,  in  substance, 
that  one  H.  J.  Rogers  deposited  with  the  plaintiff  certificates  of  pre- 
ferred stock  of  the  par  value  of  $5,000,  and  certificates  of  common 
stock  of  the  par  value  of  $2,500,  of  the  Steel  Package  Company,  to 
secure  the  payment  by  him  to  the  plaintiff  of  $3,460.44;  that  oij  Oc- 
tober 7,  1913,  the  defendant,  with  knowledge  of  the  agreement  be- 
tween Rogers  and  the  plaintiff  relative  to  the  stock,  offered  in  writ- 
ing, in  the  event  that  Rogers  did  not  redeem  th^  stock  by  November 
27,  1913,  to  purchase  it  from  the  plaintiff  on  or  before  such  dme,  and 
pay  therefor  $3,2(50.44,  with  interest';  that  oil  October  IS,  1913,  plain- 
tiff in  writing  accepted  the  defendant's  offer ;  that  Rogers  did  not 
pay,  and  the  plaintiff  has  at  ail  times  had  the  stopk  in  its  possession, 
and  was  and  is  ready  and  willing  to  deliver  the  same  pursuant  to  the 
terms  of  the  agreement;  that  defendant  has  refused  to  pay  the 
amount  agreed,  or  any  part  thereof,  except  the  sum  of  $441.75,  leav- 
ing a  balance  due  and  owing  to  the  plaintiff  of  $2,818.69,  for  which 
judgment  was  demanded. 

•For  other  cases  see  same  topic  &  i  numbbr  In  Dec.  A  Am.  Digs.  1907  to  date,  A  Rep'r  Indexes 
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None  of  these  allegations  are  controverted  in  the  answer,  and  they 
are  therefore  deemed  admitted.  The  answer  alleges  as  a  defense  that 
the  plaintiff  did  not  affix  the  stamps  and  pay  the  tax  as  provided  in 
section  270  of  the  Tax  Law,  and  has  not  delivered  a  bill  or  memoran- 
dum of  sale  as  therein  provided;  that  since  no  tax  was  paid  at  the 
time  of  the  transfer  referred  to,  such  transfer  cannot,  as  provided 
in  section  278  of  the  Tax  Law,  be  the  basis  of  an  action  or  legal  pro- 
ceeding. The  only  evidence  which  was  introduced  at  the  trial  was 
a  stipulation  that : 

"No  sum  bas  been  paid  in  pursuance  of  section  270,  and  the  following 
sections,  to  section  278  of  the  Tax  Law." 

Upon  the  pleadings  and  this  stipulation,  the  court  rendered  a  de- 
cision in  favor  of  the  plaintiff,  upon  which  judgment  was  entered  for 
the  amount  claimed  in  the  complaint.  From  this  judgment,  and  an 
order  denying  a  motion  for  a  new  trial,  defendant  appeals. 

[1]  The  complaint  is  one  to  recover  damages  for  the  breach  of  a 
contract,  and  not,  as  contended  by  the  defendant,  an  action  to  recover 
the  purchase  price  of  securities  sold.  The  defendant  agreed,  upon 
the  failure  of  Rogers  to  redeem  his  pledge  before  a  certain  date,  to 
purchase  the  stock  on  or  before  such  date  and  pay  therefor  the 
amount  of  Rogers'  obligation,  with  interest.  The  complaint  then  al- 
leges that  Rogers  failed  to  pay,  and  defendant  had  refused  to  cdm- 
plete  his  purchase.  There  are  no  allegations  in  the  complaint,  or  any 
from  which  an  inference  can  be  drawn,  that  plaintiff  is  holding  the 
stock  for  the  vendee,  or  has  elected  to  consider  the  title  as  transferred 
to  him. 

Not  only  this,  but  under  article  6,  |  162,  of  the  Personal  Propert> 
Law  (Laws  1913,  c.  600),  title  to  certificates  and  shares  of  stock  rep- 
resented thereby  can  only  be  transferred  by  delivery  of  the  certificates- 
indorsed  in  blank,  or  to  a  specified  person,  by  the  one  appearing  bv 
the  ceriificates  to  be  the  owner  thereof,  or  by  written  assignment  of 
the  certificates. 

[2]  Section  278  of  the  Tax  Law  provides: 

"Effect  of  Failure  to  Pay  Tax. — No  transfer  of  stock  made  after  June  1, 
1905,  on  wWch  a  tax  Is  Imposed  by  tbis  article,  and  whlcb  tax  is' not  paid 
at  tbe  time  of  such  transfer,  sball  be  made  tbe  basis  of  any  action  or  legal 
proceedings,  nor  shall  proof  tbereof  be  offered  or  received  in  evidence  in  any 
court  in  this  state." 

If  the  action  were  to  be  considered  as  one  to  recover  the  purchase 
price,  then  the  failure  to  pay  the  transfer  tax  would  prevent  plain- 
tiff's recovery.  But  it  is  clear  from  the  allegations  of  tb?  complaint 
that  the  action  is  not  based  upon  a  transfer  of  stock,  for  tliere  has  in 
fact  been  no  transfer.  Section  278  of  the  Tax  Law,  therefore,  is  not 
a  bar  to  the  maintenance  of  the  action. 

[3]  The  judgment,  however,  must  be  reversed,  because  the  case 
was  tried  and  decided  upon  an  erroneous  theory.  The  action,  as  al- 
ready .said,  was  one  to  recover  damages  for  the  breach  of  defendant's 
contract  td  pfltchase,  and  it  was  tried  and  the  recovery  had  as  if  it 
were  an  action  to  recover  the  purchase  price.  The  plaintiff  is  un- 
150  yi.-s.si— GO 
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doubtedly  entitled  to  recover  the  damages  which  he  has  sustained,  if 
any,  owing  to  the  defendant's  breach  of  the  contract  to  purchase  the 
stock;  but  those  damages  are  to  be  measured,  not  by  the  amount 
agreed  to  be  paid,  but  by  the  difference  between  the  value  of  the  stock, 
title  and  possession  of  which  is  in  the  plaintiff,  and  the  amount  which 
defendant  agreed  to  pay.  Ackerman  v.  Rubens,  167  N.  Y.  405,  60 
N.  E.  750,  53  L.  R.  A.  867,  82  Am.  St.  Rep.  728 ;  Sedgwick  on  Dam- 
ages, vol.  2  (9th  Ed.)  pp.  3,  1189,  1203;  Baker  v.  Drake,  53  N.  Y. 
211,  13  Am.  Rep.  507.  The  rule  is  tersely  stated  by  Vann,  J.,  in  the 
Ackerman  Case.    He  said : 

"When  the  vendee  of  personal  property  •  •  *  refuses  to  complete  his 
purchase,  the  vendor  may  keep  the  article  fur  him  and  sue  for  the  entire 
purchase  price ;  or  he  may  keep  the  property  as  his  own  and  sue  for  the 
difference  between  the  market  value  and  the  contract  price ;  or  he  may  sell 
the  property  for  the  highest  sum  he  can  get,  and,  after  crediting  the  net 
amount  received,  sue  for  the  balance  of  the  purchase  money." 

The  judgment  here  appealed  from  allows  the  plaintiff  to  retain  the 
certificates  of  stock  and  recover  the  entire  price  agreed  to  be  paid. 
Obviously  such  a  judgment  cannot  be  permitted  to  stand.  On  elect- 
ing to  keep  the  property  as  his  own,  plaintiff  was  at  most  entitled  to 
recover  only  the  difference  between  the  contract  price  and  the  market 
price  at  the  time  the  stock  should  have  been  paid  for. 

The  judgment  and  order  appealed  from,  therefore,  must  be  re- 
irersed,  and  a  new  trial  ordered,  with  costs  to  appellant  to  abide  event. 
All  concur. 


BBTTS  V.  BETTS.     (No.  6581.) 

(Supreme  Court,  Appellate  Division,  First  Department    December  31,  1914.) 

Judgment  (t  143*) — Sbttino  Abide  Default — ^Excuse. 

Where  an  attorney  had  advised  defendant  that  the  service  of  sum- 
mons upon  her  was  defective  and  that  she  need  not  api)ear  in  the  action, 
and  refused  her  request  that  he  file  an  answer  for  her,  and  as  soon  as  a 
default  Judgment  had  been  taken  against  her  defendant  employed  another 
attorney  who  promptly  moved  to  set  the  default  aside,  alleging  a  mer- 
itorious defense,  the  motion  should  be  granted. 

[Ed.  Note.— For  other  cases,  see  Judgment,  Cent  Dig.  H  269,  270,  272- 
291;   Dec.  Dig.  {  143.*] 

Appeal  from  Special  Term,  New  York  County. 

Action  by  Percy  De  M.  Betts  against  Emma  Maria  Betts.  From  an 
order  denying  a  motion  to  vacate  an  interlocutory  judgment  on  default, 
defendant  appeals.    Reversed,  and  motion  granted. 

See,  also,  151  N.  Y.  Supp. . 

Argued  betore  CLARKE,  McLAUGHLIN,  LAUGHLIN,  SCOTT, 
and  HOTCHKISS,  JJ. 

Alfred  D.  Olena,  of  New  York  City,  for  appellant 
Reid  L.  Carr,  of  New  York  City,  for  respondent. 

McLAUGHLIN,  J.  This  action  was  brought  to  procure  a  judg- 
ment annulling  a  marriage  contract  upon  the  ground  that  when  the 
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same  was  entered  into  the  defendant  was  prohibited  by  a  judgment  in 
another  action  from  again  marrying.  The  summons  was  served  in  the 
city  of  New  York  upon  the  defendant  by  publication,  notwithstanding 
she  was  at  that  time  in  such  city.  As  soon  as  the  matter  was  brought 
to  her  attention,  and  while  she  had  a  right  to  appear  in  the  action,  she 
consulted  an  attorney,  who  advised  her  it  was  unnecessary  to  appear ; 
that  the  service  was  defective ;  and  that  the  court  by  reason  of  that  fact 
could  not  obtain  jurisdiction.  •  On  the  last  day  in  which  she  had  a  right 
to  appear  and  interpose  an  answer,  she  agam  consulted  the  same  at- 
torney and  asked  him  to  appear  and  put  m  an  answer,  which  he  de- 
clined to  do,  insisting  she  should  not  appear  in  the  action.  An  inter- 
locutory judgment  having  been  entered  adjudging  that  the  plaintiff, 
after  the  expiration  of  three  months,  would  be  entitled  to  a  final  judg- 
ment annulling  the  marriage,  she  consulted  another  attorney  and,  upon 
his  advice,  made  a  motion  to  vacate  the  interlocutory  judgment,  excuse 
her  de^ult,  and  interpose  an  answer.  The  motion  was  denied,  and 
she  appeals. 

I  think  the  motion  should  have  been  granted.  The  defendant  insists 
she  has  a  good  defense  to  the  action,  and  as  soon  as  its  commencement 
was  called  to  her  attention  she  manifested  a  desire  to  defend,  and 
would  have  done  so  except  for  the  advice  of  the  attorney  whom  she 
consulted.  She  was  badly  advised,  and  as  soon  as  she  ascertained  that 
fact  she  consulted  another  attorney,  who  promptly  applied  to  the  court 
to  excuse  her  default  and  permit  her  to  interpose  an  answer.  No  rea- 
son whatever  is  suggested  in  the  papers  used  in  opposition  to  the  mo- 
tion why  she  should  not  be  afforded  an  opportunity  to  defend  the  action 
if  she  so  desires. 

The  order  appealed  from,  therefore,  is  reversed,  with  $10  costs  and 
disbursements,  and  the  motion  granted,  with  $10  costs.    All  concur. 


(87  Misc.  Bep.  445) 

VAN  BIPEE  V.  RAY  et  aL 

(Sapreme  Ck>nrt,  Special  Term,  New  York  County.    Xovember,  1814.) 

1.  DiSCOVEBT    ((   61*) — BZAMIKATION   OF   PABTnCS — RiOHT. 

To  entitle  a  plaintiff  to  examine  a  defendant  before  trial,  pursuant  te 
Code  Civ.  Proc.  §  872,  and  General  Rules  of  Practice,  rule  82,  plaintiff 
must  show,  by  specifying  facts  and  circumstances,  that  the  testimony  xn 
be  taken  is  material  and  necessary  for  plaintiff  or  the  prosecution  of  the 
action. 

[Ed.  Note. — For  other  cases,  see  Oiscovery,  Cent  Dig.  {  65;  Dec.  Dig. 
i  51.»] 

2.  DiscoviBT  (§  55*) — ExAiaNATioir  of  Pabtibs — AFFiDAvrr — SrrnoiENOT. 

In  an  action  for  alienation  of  a  wife's  affection,  wherein  the  answer 
denied  the  allegations  of  the  complaint  that  defendants  conspired  tof^ether 
and  alienated  her  affections,  an  order  for  the  examination  of  two  defend- 
ants before  trial,  pursuant  to  Code  Cir.  Proc.  f  872,  and  General  Rules 
of  Practice,  rule  82,  was  unauthorized,  where  it  was  based  on  plaintiff's 
affidavit,  which  merely  stated  that  his  grounds  for  believing  a  conspiracy 
existed  were  conversations  and  correspondence,  the  specific  contents  of 
which  were  not  disclosed. 

(Ed.  Note. — For  other  cases,  see  Discovery,  Cent  Dig.  Jf  68-70 ;  Dea 
Dig.  f  55.*] 

*For  otber  cues  lee  lamA  topic  ft  !  number  In  Dec.  *  Am.  Dlga.  1907  to  date,  ft  Rep'r  Indues 


Digitized  by 


Google 


948  150  NEW  YOBK  SUPPLEMENT  (Sup.  CL 

Action  by  Eugene  S.  Van  Riper  against  Frank  H.  Ray  and  others. 
On  motion  to  set  aside  an  order  for  examination,  before  trial,  of  two 
defendants.    Motion  granted. 

Thomas  J.  Meehan,  of  New  York  City,  for  plaintiff. 

Davies,  Auerbach  &  Cornell,  of  New  York  City  (Charles  H.  Tuttle 
and  Andrew  Macrery,  both  of  New  York  City,  of  counsel),  for  defend- 
ants. 

PENDLETON,  J.  This  is  a  motion  to  set  aside  an  order  for  the 
examination  before  trial  of  two  of  the  defendants.  The  action  is  for  the 
recovery  of  damages  for  the  alienation  of  a  wife's  affections,  and  the 
defendants  are  the  father,  mother,  and  stepfather  of  the  wife,  and  the 
complaint  alleges  that  they  conspired  together  to,  and  did,  alienate  her 
affections.  The  answers,  made  part  of  the  papers,  categorically  deny 
all  the  charges.  ..." 

[1,  2]  It  is  elementary  (as  true  in  one  cause  of  action  as  another) 
that,  to  entitle  a  plaintiff  to  examine  a  defendant  before  trial,  it  must 
affirmatively  appear,  specifying  facts  and  circumstances^  that  the  testi- 
mony to  be  taken  is  material  and  necessary  for  the  plaintiff  or  the  pros- 
ecution of  tite  action.  Code  Civ.  Proc.  §  872 ;  General  Rules  of  Prac- 
tice, rule  82.  The  papers  here  fail  entirely  to  show  by  any  l^;al  evi- 
dence that  the  testimony  directed  to  be  t2(ken  is  material  or  necessary 
for  the  plaintiff.  For  example:  Plaintiff's  affidavit  alleges  that  the 
grounds  for  believing  and  the  sources  of  his  information  as  to  the  belief 
that  the  defendants  conspired,  etc.,  are  conversations  and  correspond- 
ence which  would  indicate  such  conspiracy.  What  they  were  does  not 
appear.  That  they  would  indio^te  something  is  a  mere  conclusion  of 
affiants.  It  is  for  the  court,  not  plaintiff,  to  determine  the  necessity 
and  materiality.  If  part  or  the  substance  of  such  conversations  and 
correspondence  were  set  out,  so  that  the  court  could  see  what  they  in- 
dicated, and  thus  determine  whether  the  testimony  as  to  theni  of  the 
persons  to  be  examined  was  or  would  be  material  and  necessary  for 
plaintiff  or  the  prosecution  of  the  action,  a  very  different  question 
would  be  presented.  In  a  somewhat  analogous  case  (Ladenburg  v. 
Commercial  Bank,  87  Hun,  269,  33  N.  Y.  Supp.  821),  the  court  says: 

"The  judge  granting  the  attachment  must  be  satisfied  by  the  eyidence  pre- 
sented, and  he  cannot  be  satisfied  by  the  satisfaction  ol  the  affiant.  It  la  not 
the  plaintiff  that  Is  to  be  satisfied,  but  the  judge  granting  the  attaclwuent; 
and  Uiere  Is  no  judicial  reason  for  the  judge's  satisfaction  simply  because 
the  plaintiff  Is  satisfied.  •  •  ♦  The  affiant  Is  satls&ed  of  the  fact  because 
of  the  cable;  bat  what  Is  In  the  cable  the  court  Is  not  Informed,  and  it  is 
Impossible  for  it  to  tell  whether,  the  afiiant's . satisfaction  Is  justified  by  tbe 
cable  or  not.  •  •  •  The  court  is  entitled  to  linow  wbat  the  Writings  are, 
in  order  to  see  whether  the  affiant  Is  lostlfled  in  his  belief  or  not" 

The  most  that  can  be  said  of  these  papers,  taking  them  all  togfether, 
is  that  plaintiff  desires  to  examine  these  two  defendants,,  to  see  whether 
or  not  their  testim9ny  will  be  material  and  necessary  for  him,  and 
whether  he  can  extract  something  which  may  possibly  in  some  way, 
directly  or  indirectly,  be  useful.  Such  is  not  the  purpose  or  scope  of 
these  provisions  of  the  Code.  In  Vogel  Co.  v.  Backer  Constrfiction 
Co.,  148  App.  Div.  6^,  133  N.  Y.  Supp.  225,  Ihe  court  says: 
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"It  seema  to  us  manifest  that  the  examination  was  not  applied  for  in  good 
faith,  in  the  expectation  that  material  and  necessary  testimony  for  the  plain- 
tiff would  be  elicited,  and  the  rule  is  now  definitely  settled  that  an  exaniina- 
tipn  of  an  adverse  paf^y  before  trial  is  only  allowed  to  enable  the  party 
ai)plylng  for  the  examination  to  obtain  testimony  to  establish  his  case  or 
defense,  as  the  case  may  be,  or  to  meet  and  overcome  the  case  or  defense 
of  the  other  party.  Tlie  purpose  of  the  examination  is  not  to  enable  one 
party  to  pry  into  the  case  or  defense  of  his  adversary.  No  reasonable  ground 
is  shown  to  believe  that  the  defendant's  president  will  swear  directly  to  the 
contrary  of  what  be  has  sworn  in  the  answer." 

In  Weeks  v.  Whitney,  146  App.  Div.  621,  131  N.  Y.  Supp.  408,  an 
order  for  the  examination  of  k  diefendant  was  set  aside  on  the  ground 
that  it  did  not  appear  that  the  plaintiff  had  any  good  ground  for  believ- 
ing that  the  testimony  of  defendant  would  establish  the  falsity  of  his 
own  allegations  of  fraud  contained  in  his  verified  answer.  Wliile  the 
tendency  of  late  decisions  is  to  liberality  irt  the  matter  of  allowing  the 
examination  of  parties  before  trial,  when  it  is  apparent  the  testimony 
to  be  taken  is  or  will  be  material  and  necessary  for  the  party  applying, 
it  was  never  intended  to  countenance  mere  fishing  expeditions,  to  *ee 
whether  or  not  evidence  of  a  cause  of  action  could  be  found.  Motion 
granted,  without  prejudice  to  another  application. 

Motion  granted,  without  prejudice  to  another  application. 


BERMANT  v.  KEVENET. 
(Supreme  Court,  Appellate  Term,  First  Department.    January  7,  1915.) 

AlTOBNET  AND  CLIENX  (J  135*) — COUPJSNBATJON  OF  ATTOBNBT — DlSCHASGB. 

Where  an  attorney,  who  had  a  written  contract  with  the  owner  of  cer- 
tain lots  to  represent  her  in  prosecuting  her  claim  against  an  elevated 
railroad  for  damages  upon  a  contingent  fee,  transmitted  to  his  client  an 
offer  of  settlement  from. the  railroad  company,  with  a  recommendation 
that  it  be  rejected  as  insudclent,  and  the  client  thereafter,  discbaiged  the 
attorney  without  stating  any  reason  and  accepted  the  ofTer  of  settlement, 
the  attorney's  services  had  been  fully  performed  before  his  discharge, 
and  he  was  entitled  to  the  fee  flxed  by  the  contract. 

[Ed.  Note. — For  other  cases,  see  Attorney  and  Client,  Cent  Dig.  i  SOS; 
Dec.  Dig.  i  lauM 

Appeal  from  Municipal  Court,  Borough  of  Manhattan,  Seventh  Dis- 
trict. 

Action  by  Jacob  W.  Bermant,  doing  business  under  the  firm  name 
of  Skinner  &  Bermant,  against  Mary  S.  Keveney.  From  a  judgment 
of  the  Municipal  Court  in  favor  of  defendant,  plaintiff  appeals.  Re- 
versed, and  judgment  directed  for  plaintiff. 

Argued  November  term,  1914,  before  LEHMAN,  DELANY,  and 
WHITAKER,  JJ. 

Arthur  Furber,  of  New  York  City  (Edgat  M.  CuUen,  of  Brooklyn, 
and  Arthur  Furber,  of  New  York  City,  of  counsel),  for  appellant. 
Charles  F.  Kingsley,  of  New  York  City  (William  Schuyler  Jackson, 

of  New  York  City,  of  counsel),  for  respondent. 

Ill'  I  ."  '1         .    ,       111 
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DELANY,  J.  The  complaint  alleges  damages  for  a  breach  of  con- 
tract in  the  sum  of  $229.87.  The  defendant's  answer  thereto  was  a 
general  denial.  The  action  was  brought  by  Jacob  W.  Bermant,  an  at- 
torney, to  recover  his  agreed  compensation  under  a  written  contract 
which  was  to  this  effect : 

"I,  the  undersigned,  the  owner  of  premises  No.  1522-1524  and  1526  Second 
avenue,  New  York  City,  for  myself,  my  heirs,  executors,  and  administrators, 
do  hereby  retain  Skinner  &  Bermant  as  my  attorneys  to  protect  my  rights 
appurtenant  to  said  property  against  the  forceful  or  other  taking  of  the 
same,  and  to  prosecute  and  collect  any  claim  I  may  now  or  hereafter  have 
against  the  Interborough  Rapid  Transit  Company  and  others  for  past, 
present,  and  future  interference  with  or  encroachment  upon  the  easements 
appurtenant  to  the  above-named  premises  by  action  or  proceedings  to  assess 
damages  or  for  other  relief  or  by  settlement,  and  I  agree  to  pay  said  attor- 
neys for  their  services  an  amount  equal  to  one-third  of  the  sum  i-ecovered  or 
received.  If  no  damages  are  collected,  I  am  not  to  pay  said  attorneys  any- 
thing for  their  services.  No  settlement  staali  be  made  without  the  consent  of 
said  owner. 

"New  York  July  20,  1910.  Mary  S.  Keveney." 

^nder  this  written  contract  the  plaintiff  undertook  to  perform  the 
duties  of  an  attorney  at  law,  and  from  time  to  time  took  the  required 
steps  to  prepare  for  the  trial  of  the  cause,  to  prosecute  inquiries  in 
relation  to  the  rights  of  the  defendant,  and  to  consult  with  the  repre- 
sentative of  the  Interborough  Rapid  Transit  Company  in  reference 
thereto.  The  testimony  shows  that  a  number  of  visits  were  made  by 
the  plaintiff  to  the  defendant,  and  a  number  of  letters  written  to  her 
in  reference  to  the  several  matters  which  arose  in  the  course  of  the 
performance  of  his  duties,  and  also  answering  letters  from  her.  One 
such  subject  of  correspondence  was  that  in  April,  1912,  plaintiff 
saw  many  times  the  counsel  who  had  charge  of  the  settlement  of  the 
case  for  the  railroad  company,  and  received  from  him  a  statement  of 
terms  upon  which  the  defendant's  case  would  be  settled,  which  was 
$10  a  front  foot  damages  for  the  right  to  construct  and  operate  a 
third  track  on  the  Second  and  Third  Avenue  lines.  This  offer  was 
communicated  to  the  defendant,  but  it  was  accompanied  by  the  plain- 
tiff's recommendation  that  in  his  opinion  it  was  inadequate,  that  a 
larger  sum  might  be  recovered,  and  that  it  should  not  be  accepted. 
Subsequently  there  was  another  such  offer  of  settlement,  induced  by 
the  interviews  with  the  railroad  company,  whereby,  in  lieu  of  costs, 
in  addition  to  the  amount  already  offered,  $2  a  front  foot  was  of- 
fered. This  offer  was  also  communicated  to  the  defendant,  and  with 
similar  advice  to  reject  it  as  insufficient.  The  defendant,  seemingly, 
at  the  time  concurred  in  this  recommendation.  .  Negotiations  on  the 
part  of  the  attorney  and  correspondence  with  the  defendant  continued 
until  October  28,  1913,  when,  at  defendant's  request,  plaintiff  agreed 
to  reduce  the  amount  of  compensation  under  his  contract  from  one- 
third  to  one-quarter  of  the  sum  recovered  or  received.  On  March 
11,  1912,  the  defendant  wrote  to  the  plaintiff  a  letter  discharging  him 
as  her  attorney  stating : 

"I  hereby  notify  you  that  I  will  not  require  your  services  In  the  matter 
regarding  the  claim  for  damages  on  property  1522,  1524,  and  1626  Second 
avenue,  from  the  Interborough  Rapid  Transit  Company." 
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No  cause  fol-  the  alleged  discharge  was  assigned,  and  the  records 
of  the  case  show  that  there  was  no  malfeasance  or  misfeasance  or  any 
other  fault  in  the  conduct  of  the  matter  on  the  part  of  the  attorney 
alleged,  and,  apparently,  no  difference  at  any  time  arose  between 
them.  Subsequently,  and  on  April  ,13,  1914,  the  defendant  accepted 
from  the  Interborough  Rapid  Transit  Company  the  offer  which  had 
been  previously  made  of  $10  per  front  foot  damages,  and  $2  per 
front  foot  allowance  for  disbursements  for  her  frontage  on  the  avenue 
of  76  feet  ly^  inches,  and  the  amount  received  was  $766.25  as  for 
the  damages,  and  $153.25  as  for  the  disbursements,  and  the  defendant 
executed  a  conveyance  and  release,  dated  on  that  day,  and  recorded 
April  30,  1914,  which  recites  that  plaintiff  is  the  owner  of  the  prem- 
ises therein  described,  with  a  frontage  of  76  feet  jy^  inches  (page 
2),  that  appurtenant  to  said  premises  there  are  claimed  to  be  certain 
rights  or  easements,  that  adjacent  to  said  premises  the  companies  are 
maintaining  and  operating  an  elevated  railroad,  and  that  the  parties 
thereto  desire  and  intend  for  the  consideration  thereinafter  expressed 
to  settle  and  adjust  all  claims  and  causes  of  action  against  said  con>- 
panies  which  may  thereafter  arise  to  said  defendant  by  reason  of  the 
construction,  maintenance,  and  use  of  a  new  third  or  middle  track  of 
said  railroad  adjacent  to  said  premises,  said  third  track  to  be  con- 
structed thereafter. 

This  was  the  identical  sum  mentioned  in  the  last  proposal  by  the 
plaintiff  to  the  defendant,  and  on  his  recommendation  and  with  the 
acquisance  of  the  plaintiff  the  proposition  was  allowed  to  stand  for 
the  time  being.  It  appears  that  the  defendant  saw  fit  to  accept  the 
offer  made  by  the  railroad  company,  and  did  so  accept  it.  The  agree- 
ment which  had  been  entered  into  involved  the  plaintiff  holding  him- 
self in  readiness  to  take  any  of  several  steps  which  might  be  neces- 
sary, if  a  proper  occasion  arose,  to  protect  or  assert  the  rights  of  the 
defendant ;  but  it  is  quite  manifest  that  the  agreement  was  made  with 
the  intention  of  procuring  a  suitable  settlement  of  the  contention  aris- 
ing in  reference  to  this  property,  and  it  is  also  manifest  that,  since 
the  defendant  saw  fit  to  accept  the  offer  which  had  been  made  to  her 
after  the  numerous  negotiations  of  her  lawyer,  his  work  had  been 
completed,  for  the  settlement  of  the  case  was  one  of  the  objects  sought, 
and  it  did  result  in  the  closing  of  the  matter  so  far  as  the  defendant's 
rights  were  concerned. 

Inasmuch,  therefore,  as  the  plaintiff  had  fulfilled  his  contract,  the 
acquiescence  being  an  act  for  the  defendant  to  perform,  he  was  en- 
titled to  receive  the  amount  due  thereunder.  There  was,  therefore, 
no  question  of  fact  to  be  submitted  to  the  jury,  and  at  the  close  of 
the  case,  on  motion  of  the  plaintiff,  the  judgment  for  one-quarter  of 
the  amount  received  by  the  defendant  should  have  been  directed.  The 
learned  justice  saw  fit  to  deny  this  motion,  and  I  think  it  was  there- 
fore error  which  calls  for  a  reversal.  It  is  quite  true  that  a  client  is 
the  owner  of  a  cause  of  action,  and  may,  at  his  pleasure,  discharge 
the  attorney;  but  the  right  of  the  client  to  terminate  the  lawyer's 
agency  for  him,  although  unquestioned,  does  not  give  to  the  client  the 
right  at  the  same  time  to  refuse,  if  the  work  has  been  completed,  the 
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lawyer's  right  to  his  agreed  compensation.  The  contract  in  this  case 
being  based  upon  a  special  agreement  and  the  end  to  be  attained  hav- 
ing been  secured  by  the  lawyer's  services,  his  work  had  been  success- 
fully rendered,  substantially  as  agreed,  and  the  cases  all  hold  that  he 
is  entitled  to  recover  in  such  a  case,  not  on  a  quantum  meruit,  but  on 
the  contract.  All  the  services  which  were  to  have  been  rendered  un- 
der this  agreement  were  accepted  by  the  client.  This  completed  the 
contract  on  both  sides,  leaving  nothing  further  to  be  done  except  the 
receipt  of  the  money  from  the  railroad  company  by  the  defendant  and 
the  payment  of  the  agreed  fee  by  the  client.  There  was  nothing  in 
the  contract  that  smacked  of  fraud  or  imposition,  and  the  defendant 
cannot  defeat  the  contract,  so  far  as  the  compensation  of  the  attor- 
ney is  coricerned,  by  exercising  her  undoubted  right  to  discharge  him, 
especially  when  all  his  work  was  done.  Carlisle  v.  Barnes,  102  App. 
Div.  573,  92  N.  Y.  Supp.  917,  and  cases  cited. 

Judgment  appealed  from  reversed,  with  costs,  and  judgment  directed 
for  the  plaintiff  for  the  amount  demanded  in  the  complaint,  with  the 
costs.    All  concur. 


MARKS  T.  STQLTS.    (No.  6588.) 
(Supreme  Court,  Appellate  DlTlBl<m,  First  Department    December  81,  1914.) 

1.  Master  and  Servant  (§  28?*) — Injury  xo  Servant — Absuuftion  of  Risk. 

Where  a  chauEfeur  knew  that  the  brake  on  the  motor  car  he  was  driv- 
ing was  out  of  order,  and  that  the  machine  was  liable  to  start  of  Its 
own  motion,  the  question  whether  he  assumed  the  risk  of  injury  was  for 
the  Jury. 

IGd.  Note. — For  other  cases,  see  Master  and  Servant,  Cent.  Dig.  iS 
1068-1088;  Dec.  Dig.  |  288.*] 

2.  Master  and  Servant  (|  278*) — Injuries  to  S^^ivant — Bvidencb — Soffi- 

CIENCT. 

In  a  personal  injury  action  by  a  chauffeur,  evidence  held  not  to  show 
the  master  guilty  of  negligence  lu  furnishing  a  defective  -mkchlne. 

[E!d.  Note. — For  other  cases,  see  Master  and  Servant,  (]ent.  Dig.  U  954, 
956-958,  900-969,  971,  872,  977 ;   I>ec.  Dig.  §  27^*] 

S.  Master  and  Servant  (§  234*) — ^Injuries  to  Servaniv— DsFENSEa 

Where  an  experienced  chauffeur  voluntarily  o^rates,  in  a  populous 
city,  a  machine,  the  brakes  of  which  he  knows  are  defective,  his  conduct 
Is  such  as  to  estop  him,  as  a  matter  of  law,  from  recovering  from  his  em- 
ployer W  lUjUrles  resulting  from  the  defect 

[Gd.  Note. — For  other  cases,  see  Master  and  Servant,  Cent  Dig.  {§  684- 
686,  70(5-709;   De&  Dig.  S  234.»] 

Ingrabam,  P.  J.,  and  Hotchklsa,  J.,  dissenting, 

Appeal  from  Special  Term,  New  York  County. 

Action  by  Charles  E.  Marks  against  Julius  W.  Stolts,  as  president, 
etc.  From  a  judgment  granting  defendant's  motion  to  set  aside  the 
verdict,  defendant  appeals.     Affirmed. 

Argued  before  INGRAHAM,  P.  J.,  and  McLAUGHLtN,  LAUGH- 
LIN,  DOWLING.  and  HOTCHKISS,  JJ. 

Clifford  C.  Roberts,  of  New  York  City,  for  appellant 
Edward  J.  Walsh,  of  New  York  City,  for  respondent. 

*Por  other  cases  Me  same  topic  &  i  muubsh  in  Bee.  ft  Am.  Digs.  1907  tc(  dkta,  &  Rep't'  InUexes 
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McLAUGHLIN,  J.  The  defendant  moved  to  set  the  verdict  aside 
upon  the  exceptions  taken  during  the  trial  and  that  it  was  contrary  to 
evidence.  The  motion  was  granted,  and  the  appeal  presents  the  ques- 
tion of  whether  any  of  the  exceptions  would  be  fatal  to  the  judgment 
entered  upon  the  verdict,  and  also  whether  the  veifdict  is  contrary  to 
the  evidence. 

[1]  The  court  charged  the  jury: 

"That,  even  tbougb  you  find  that  the  plaintiff  knew  of  the  defective  con- 
dition of  the  dog,  you  cannot  find  fr6hi  that  fact  that  he  assumed  the  risk 
of  injury  therefrom." 

This,  I  think,  was  an  erroneous  instruction  as  to  th^  law,  and  the 
exception  thereto  was  well  taken.  The  question  whether  the  defend- 
ant assumed  the  risk  froin  the  defective  condition  of  the  hrake  was 
for  the  jury.  Larsen  v.  Lackawanna  Steel  Co.,  146  Ak>.  Div.  238, 
130  N.  Y.  Supp.  887;  Gorman  v.  Millikan.  142  App.  Div.  207,  126 
N.  Y.  Supp.  864:  Milligan  v.  Clayville  Knitting  Co.,- 137  App,  Div. 
383.  121  N.  Y.  Supp.  7^;  Hurley  v.  Olcott,  134  App.  Div.  631,  119 
N.  Y.  Supp.  430,  affirmed  198  N.  Y.  132,  91  N.  E.  Z70,  28  L.  R.  A. 
(N.  S.)  238;  Bria  v.  Westinghouse,  Church,  Kerr  &  Co.,  133  App. 
Div.  346.  117  N.  Y.  Supp.  195. 

The  plaintiff,  according  to  the  testimony  of  his  witniess,  Zoeller,  knew 
of  the  defective  condition  of  die, brake  and  that  the  car  was  liable  to 
start,  as  it  is  claimed  it  did  on  the  occasion  in  question,  at  least  two 
weeks  before  the  accident  occurred.  Zoeller  testified  that  he  saw  it 
start  of  its  own  motion  and  that  he  called  the  plaintiff's  attention  to 
it.  The  plaintiff  was  an  experienced  chauffeur.  He  had  been  en- 
gaged for  upwards  of  fivq  years  in  operating  automobiles  arid  for 
three  or  four  weeks  the  one  m  question.  I^  he  knew  that  the  brakes 
were  defective,  and  by  reason  of  that  fact  the  machine  liable  to  start 
of  its  own  motion,  then  it  was  foi"  the  jury  to  say  whether,  by  placing 
himself  in  the  position  vyhich  he  did  immediately  priof  to  the  time  he 
was  injured,  he  did  not  assume  that  risk.  Under  such  circumstances, 
as  was  pointed  out  by  Mr.  Justice  Miller  in  Hurley  v.  Olcott.  supra, 
the  assumption  of  risk  had  to  be  submitted  to  the  jury.    He  said : 

"The  evidence  Bbowa,:  That  the  plaintiff  was  an  Cfsperienced  workman. 
That  he  had  observed  the  roi)e  used  for  the  boom  line  and  knew  of  Its  being 
broken,  and  that  the  practice  of  piling  the  columns  one  above  the  other  bad 
been  continued  for  somq  time  to  bis  knowledge.  It  does  not  appear  that  he 
knew  tliat  the  derrick  was  out  of  plumb.  However.. a  Jury  might,  well  have 
found  that  the  plaintiff  fully  understood  and  appreciated  the  dangers  of 
the  work  as  It  was  prosecuted,  and  that,  by  continuing  in  the  service,  be 
assented  thereto.  But,  under  the  statute,  that  question  bad  to  be  submitted 
to  the  Jury." 

In  Milligan  v.  Clayville  Knitting  Co..  supra,  a  judgment  in  favor 
of  the  plamtiff  was  reversed  because  the  court  had.  in  eflfect,  with- 
drawn from  the  jury  the  question  of  assurription  of  risk.  Mr.  Justice 
Spring,  who  delivered  the  opinion  of  the  court,  said: 

"If  the  risk  is  an  obvious  one,  plain  to  be  seen  by  the  employ^  apd  due 
to  the  omission  of  the  employer,  the  employ^  hfts  no,  risfit  to  <tssum«  tba,t 
his  master  has  performed  his  duty  and  made  the  place  flafe.  It  is  obvious 
that  the  master  has  not  performed  bis  obligation  to  the  servant  and  the 
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latter  performs  bis  work  knowing  of  this  dellDquency-  He  cannot  then,  If 
Injury  results  by  reason  of  this  apparent,  plain  omission  of  his  employer, 
relieve  himself  from  assuming  the  risks  upon  the  ground  that  the  master 
did  not  perform  his  duty." 

The  plaintiff  not  only  knew  that  the  brake  was  out  of  repair,  but 
he  also  knew,  if  the  testimony  of  one  of  his  witnesses  is  to  be  be- 
lieved, that  it  had  not  been  repaired  during  the  time  plaintiff  had  been 
operating  the  machine. 

[2]  I  am  also  of  the  opinion  that  the  verdict  is  against  the  evi- 
dence. Defendant's  witness  Stolts,  one  of  its  officers,  testified  that  a 
short  time  before  the  accident  he  asked  the  plaintiff  if  the  brake  had 
been  repaired  and  a  new  dog  put  in,  and  the  plaintiff  told  him  that 
it  had ;  that  he  put  the  new  dog  in  himself.  Stolts  was  corroborated 
by  defendctnt's  witnesses  McCarthy  and  Shepard.  The  plaintiff  had 
been  furnished  tools  with  which  to  make  repairs  of  this  kind,  and  he 
te$tified  that  to  put  in  a  new  dog  would  take  but  a  short  time.  It  is 
improbable  that  the  plaintiff,  with  his  experience  in  operating  auto- 
mobiles, would  risk  his  own  life,  to  say  nothing  of  the  lives  of  others, 
by  taking  the  car  out  with  a  defective  brake  when  it  could  be  remedied 
in  a  very  short  time.  It  is  equally  incredible  that  the  defendant,  with 
knowledge  that  the  brake  was  defective,  would  assume  the  responsi- 
bility of  sending  the  car  out  when  the  repairs  could  have  been  made 
at  a  very  slight  expense  and  in  a  very  short  time. 

[3]  There  is  another  reason  which  it  seems  to  me  should  be  fatal 
to  a  recovery  in  this  action.  In  a  populous  city  like  New  York,  where 
thousands  of  people  are  in  the  streets  at  all  hours  of  the  day  and 
night,  an  experienced  chauffeur,  unless  it  be  under  exceptional  cir- 
cumstances, who  runs  an  automobile  in  the  street,  knowing  that  the 
brake  is  defective,  ought  to  be  estopped,  as  matter  of  law,  from  recov- 
ering damages  against  his  employer  for  injuries  occasioned  by  such 
defect. 

I  think  the  order  appealed  from  should  be  affirmed,  with  costs. 

LAUGHLIN  and  DOWLING,  JJ.,  concur. 

HOTCHKISS,  J.  (dissenting).  Plaintiff  had  for  some  seven  months 
before  the  accident  been  employed  by  defendant  as  a  chauffeur  on  . 
automobile  trucks.  The  truck  which  caused  the  accident  had  been 
owned  by  defendant  for  some  six  or  seven  weeks  and  had  been  driven 
by  plaintiff  for  some  two  or  three  weeks.  It  was  fitted  with  an  emer- 
gency brake  which,  when  set,  automatically  detached  the  clutch  from 
the  driving  gear  and  so  released  it  from  the  power  generated  by  the 
engine.  When  set,  the  emergency  brake  was  held  in  place  by  a  dog 
or  short  piece  of  steel  attached  to  the  handle  of  the  brake  lever.  This 
dog  ran  over  a  ratchet  or  quadrant  corrugated  with  pawls  or  teeth. 
By  catching  in  these  pawls,  the  dog  held  the  brake,  and,  when  the  dog 
was  released  from  the  ratchet,  the  brake  would  be  thrown  off  and  the 
clutch  engaged.  To  start  the  truck,  when  the  engine  was  stopped, 
the  electric  switch  would  first  be  turned  on,  and  the  engine  cranked. 
If  the  emergency  brake  was  set,  the  truck  could  not  move  forward. 
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because  the  clutch  would  be  out  and  the  motive  power  disconnected. 
To  start  the  truck  with  the  brake  set,  the  dog  on  the  brake  must  first 
be  released,  whereupon  the  brake  became  automatically  disengaged 
and  the  clutch  thrown  in,  and  the  truck  would  move  forward.  It  is 
manifest  that,  if  the  end  of  the  dog  or  the  teeth  of  the  ratchet  which 
held  it,  when  set,  were  worn,  the  safety  of  the  brake  would  be  im- 
periled ;  also  that  the  danger  from  these  conditions  would  be  greatly 
enhanced  by  any  vibration  or  jar  sufficient  to  disturb  the  dog.  Nat- 
urally, under  the  conditions  described,  it  was  impossible  to  crank  the 
engine  unless  the  emergency  brake  was  set. 

Having,  on  the  morning  of  the  accident,  been  ordered  out,  plain- 
tiff went  to  the  garage  where  the  truck  was  standing  head-on  and  a 
short  distance  from  a  wall  of  the  building.  Having  set  the  emer- 
gency brake,  plaintiff  turned  on  tlie  switch  and  proceeded  to  crank  the 
engine.  After  having  given  the  crank  handle  about  a  dozen  turns,  he 
heard  the  emergency  brake  "fall"  or  "jump  down,"  and  thereupon  the 
truck  moved  forward,  crushing  him'  between  the  bumper  of  the  truck 
and  the  wall  of  the  building  or  a  radiator  which  stood  next  to  tlie 
wall,  whereby  he  sustained  severe  and  permanent  injuries.  Defendant 
had  bought  the  truck  secondhand,  and,  when  bought,  it  is  not  disputed 
that  the  pawls  and  the  end  of  the  dog  by  which  it  (or  they)  were  en- 
gaged were  much  worn,  which  fact  was  brought  to  the  attention  of 
defendant's  president.  Some  time  before  the  accident,  the  mechanic, 
whose  duty  it  was  to  make  permanent  repairs  to  the  truck,  was  di- 
rected to  procure  and  did  procure  one  or  more  new  dogs,  and  possi- 
bly a  new  ratchet,  although  the  testimony  as  to  procuring  a  new 
ratchet  is  somewhat  vague.  But  neither  dog  nor  ratchet  were  installed, 
because,  as  the  mechanic  swore,  he  had  no  time.  Defendant's  presi- 
dent testified  that  he  had  repeatedly  ordered  the  mechanic  to  put  on 
the  new  dog,  and  that  a  few  days  before  the  accident  plaintiff  had 
told  him  he  had  himself  affixed  it  to  the  truck.  This  was  denied  by 
plaintiff.  It  is  apparent  that  the  case  was  one  for  the  jury,  inasmuch 
as  it  was  defendant's  duty  to  furnish  plaintiff  with  reasonably  safe 
apparatus  with  which  to  do  his  work,  a  duty  which  it  could  not  dele- 
gate. The  action  was  brought  under  the  Employers'  Liability  Act, 
as  amended  in  1910  (Consol.  Laws,  c.  31,  §§  200-204,  as  amended 
by  Laws  1910,  c.  352),  and  the  question  of  contributory  negligence 
was  for  the  jury.  Moreover,  such  negligence  was  not  pleaded.  The 
verdict  was  set  aside,  solely  because  the  learned  trial  justice  was  of 
the  opinion  that  reversible  error  had  been  committed  in  admitting  the 
testimony  of  one  Zoeller,  a  witness  on  behalf  of  the  plaintiff,  who  tes- 
tified that  some  two  weeks  before  the  accident  he  saw  the  truck  stand- 
ing backed  up  against  the  curb  while  defendant's  employes  were  en- 
gaged in  loading  a  heavy  object  upon  the  truck,  and  that  in  this  situ- 
ation, there  being  no  one  at  the  front  of  the  trudc  or  in  the  chauffeur's 
place,  the  truck  moved  ahead  of  its  own  accord.  The  attempt  to  in- 
troduce this  testimony  was  repeatedly  objected  to  on  the  ground  that 
it  was  incompetent,  irrelevant,  immateHal,  and  remote,  and  after  it  had 
been  admitted,  and  the  witness  had  been  cross-examined,  the  defend- 
ant moved  to  strike  it  out  because  it  was  "too  remote."    I  think  the 
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testimony  was  proper.    It  is  evident  that  the  circumstances  pertaining 
to  the  starting  of  the  truck  on  the  occasion  testified  to  by  ZoeUer  were 
practically  identical  with  those  existing  at  the  time  of  the  accident, 
so  far  as  the  mechanics  of  the  truck  are  concerned.    The  engine  must 
have  been  running  or  the  truck  could  not  have  started,  and  the  brake 
must  have  at  first  been  set,  otherwise  the  clutch  would  have  been  en- 
gaged and  the  truck  would  not  have  stopped  still  at  all.     But  the 
fact  that  it  was  stopped  and  then  of  its  own  accord  moved  ahead,  un- 
der the  circumstances  testified  to,  seems  to  me  to  have  been  compe- 
tent, if  not  irresistible,  evidence  that  the  brake  was  disengaged,  be- 
cause of  some  defect  in  its  mechanism,  and  it  was  at  least  reasonable 
to  infer  that  this  arose  from  the  fact  that  the  dog  became  disengaged 
from  the  ratchet.     The  testimony  was  ample  to  show  that  the  de- 
fective condition  of  the  dog  "Vor  the  ratchet  existed  prior  to  the  time 
to  which  Zoeller  testified,  as  it  continued  to  exist  until  the  accident. 
The  testimony  was  thus  competent.    McCarragher  v.' Rogers,  120  N. 
Y.  526,  24  N.  E.  812.     But,  if  .incompetent,  the  admission  of  the 
testimony  was  not  reversible  error.    It  certainly  would  have  been  com- 
petent if  all  the  conditions  attending  the  occasion  testified  to  by  Zoel- 
ler had  been  identical  with  those  existing  at  the  time  of  plaintiff's  ac- 
cident.   Remoteness  of  time  merely  bore  on  the  question  of  the  iden- 
tity of  these  conditions.    If  the  defendant's  objection  to  the  testimony 
lay  in  the  failure  to  prove  identical  or  practically  similar  conditions, 
the  objection  should  have  been  put  upon  this  ground,  in  which  case 
it  might  have  been  obviated,  and  it  is  too  late  after  verdict  to  point 
out  that  the  testimony  might  have  been  properly  excluded,  if  the  pre- 
cise ground  of  objection  had  been  brought  to  the  attention  of  the  court 
on  the  trial.    Tooley  v.  Bacon,  70  N.  Y.  34;  Gurski  v.  Doscher,  112 
App.  Div.  345,  98  N.  Y.  Supp.  588.    But  any  doubt  concerning  the 
propriety  of  not  reinstating  the  verdict  because  of  any  error  in  ad- 
mitting the  testimony  of  Zoeller  must  disappear,  in  view  of  the  fact 
that  the  effect  of  the  testimony  was  merely  to  show  that  the  defects 
alleged  existed  in  the  truck  and  that  defendant  had  notice  of  them, 
as  to  which  questions  there  was  practically  no  dispute.    Under  such 
circumstances,  the  admission  of  cumulative  evidence  is  harmless.    Hav- 
holm  y.  Whale  Creek  Iron  Works,  162  App.  Div.  354,  147  N.  Y. 
Supp.  856. 

The  order  appealed  from  should  be  reversed,  with  costs  to.  af^cl- 
lant,  and  the  verdict  reinstated. 

INGRAHAM,  P.  J.,  concurs. 
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ORTH  et  al.  v.  KAESCHB  et  al.    (No.  6567.) 
(Supieme  CSourt,  .^ppeUate  DiTislon,  Eirst  Department    December  31,  1914.) 

1.  Wills  (i  712*)  —  Exkodtiom  —  Wiinbsses  —  LacoATEM  —  Pboof  — 

Atoidahcx  or  LKaAor. 

Wbere  two  legatees  were  tbe  so\e  wituesses  to  a  will,  and  the  will  was 
proved  by  their  testimony  and  could  not  have  been  proved  without  'it, 
their  legacies'  weri  avoided,  as  provided  by  Decedent  Kstate  law  (Consol. 
Laws,  c.  13)  {  27. 

[£d.  Note.— For  other  cases,  see  WUls,  Cent  Dig.  {|  1693,  1694;  Dec. 
Dig.  i  712.»] 

2.  BXBOCTOBB    AND    ADIORUnUTOBS    (f    288*) — GORTBACT    OV    LRaATKXS— Va- 

UDITT— £XBCUTION    BY   MISTAKE. 

Legacies  to  witnesses  to  a  will  having  been  rendered  void  by  proof  of 
the  will  by  the  witnesses'  testimony,  two  foreign  legatees  unfamiliar  with 
the  American  law  were  induced  to  execute  contracts  linder  seal  directing 
the  executors  to  pay  the  legacies  to  rach  witnesses  on  the  false  repre- 
sentation that,  unless  the  instruments  were  executed,  the  will,  under  the 
'  American  law,  would  be  wholly  invalid,  and  the  property  would  be  dis- 
tributed as  in  case  of  Intestacy.  Held,  that  such  contracts  were  the  re- 
sult of  a  material  mistake  of  fact,  induced  by  the  erroneous  statement 
as  to  the  fact  by  the  agent  of  the  party  to  be  benefited  by  the  Instrument, 
and  were  therefore  voidable 

[£d.  Note. — For  other  cases,  see  EiXecutors  and  Administrators,  Cent. 
Dig.  ii  1136-1148;   Dec.  Dig.  i  288.*} 

3.  Gifts  (S  41*) — Revocation. 

Where  certain  legatees  acted  as  the  sole  witnesses  to  a  will,  and  their 
legacies  were  rendered  void  because  of  their  testimony,  whereupon  cer- 
tain other  foreign  legatees,  by  misrepresentations  as  to  the  American  law, 
were  Induced  to  sign  Instruments  under  seal  directing  the  executors  to 
pay  tbe  legacies  to  the  wltneepes,  who  were  no^  parties  thereto,  such  in- 
struments, not  being  an  assignment  of  anything  nor  based  on  a  considera- 
tion flowing  from  the  witness  legatees,  were  mere  voluntary  orders  on 
tbe  executors,  with  an  assignment  to  them  of  a  sufficient  amount  out  of 
tbe  shares  of  the  legatees  executing  tbe  instruments  to  make  tbe  pay- 
ment; and  hence  aufh  instruments,  before  being  acted  upon,  were  rev- 
ocable. 

[Ed.  Note.— For  other  cases,  see  Gifts,  Cent  Dig.  J  2Q;  Dec.  Dig.  |  41.*] 

E^otchkiss  and  Laughliu,  JJ.,  dissenting. 

Appeal  from  Trial  Tenn,  New  York  County. 

Action  by  Paul  Orth  and  others  against  Max  B.  Kaesche  and  an- 
other, as  executors  of  the  will  of  Alfred  Orth',  deceased,  and  others. 
From  a  judgment  dismissing  the  complaint  on  the  merits,  plaintiffs 
appeal.    Reversed,  and  judgment  directed  for  plaintiffs. 

Argued  before  CLARKE,  McLAUGHLIN,  LAUGHLIN,  SCOTT 
and  HOTCHKISS;  JJ. 

James  F.  Donnelly,  of  New  York  City,  for  appellants. 

Bernhafd  BIocli','  of  New  York  City,  for  respondents. 

SCOTT,  J.  The  purpose  of  this  action  is  to  obtain  a  judgment  can- 
celing and  afinulUng  two  certain  instruments  executed  by  the  plaintiff 
Paul  Orth  and  hy  Carl  Orth,  the  deceased  father  of  the  plaintiffs  Carl 
B.  Orth  and  Louisa  A.  Seuflferheld.  ' 

*Far  other  coses  see  same  topic  ft  !  kvmber  In  Dec.  &  Am.  Digs.  1907  to  date,  &  Rep'r  iDdexes  . 
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The  following  are  the  facts :  On  or  about  April  9,  1905,  one  Alfred 
Orth,  a  resident  of  this  state,  died  at  Woodhaven,  Queens  county,  leav- 
ing a  last  will  and  testament  dated  on  or  about  August  4,  1904.  This 
will  was  duly  admitted  to  probate  on  June  15,  1905,  and  the  defend- 
ants Max  B.  Kaesche  and  Frank  H.  Wasel  were  duly  appointed  exec- 
utors. The  estate  involved  amounts  to  upwards  of  $20,000.  By  his 
will  the  testator  bequeathed  to  his  two  brothers  Carl  and  Paul  Orth,  of 
Heilbronn,  Germany,  a  sum  of  money  amounting  to  about  $14,000,  then 
on  deposit  with  a  certain  firm.  He  made  several  specific  bequests, 
among  which  was  a  bequest  to  the  defendant  Catharina  Wasel  of  a 
mortgage  on  property  in  Brooklyn,  out  of  which  she  was  to  pay  the  de- 
fendant Gertrude  Miethe  the  sum  of  $1,500,  which  sum  was  bequeathed 
to  said  Gertrude.  Catharina  Wasel  and  Gertrude  Miethe  were  the  sole 
witnesses  to  the  will. 

[1]  It  was  by  means  of  their  testimony  that  the  will  was  proved, 
and  without  their  testimony  it  could  not  have  been  proved.  This  avoid- 
ed the  legacies  to  them.    Decedent  Estate  Law,  §  27. 

After  the  probate  of  the  will,  the  said  legatees,  or  some  one  acting 
in  their  interest,  caused  to  be  prepared  the  two  instruments  which  are 
the  objects  of  attack  in  this  action.  These  instruments  were  identical 
in  form,  except  as  to  the  name  of  the  party  of  the  first  part  thereto,  and 
a  description  of  the  one  afterwards  executed  by  plaintiff  Paul  Orth 
will  serve  as  a  description  of  both.  This  instrument  recited  that  it  was 
made  on  June  7,  1906,  tetween  Paul  Orth,  of  Heilbronn,  Germany, 
party  of  the  first  part,  and  Max  Kaesche  and  Frank  Wasel,  as  execu- 
tors of  the  last  will  and  testament  of  Alfred  Orth,  late  of  Woodhaven, 
etc.,  parties  of  the  second  part.  It  recited  that  Alfred  Orth  died  leaving 
a  last  will  and  testament  which  had  been  duly  proved  and  letters  testa- 
mentary issued  to  said  parties  of  the  second  part.  It  further  recited 
the  provisions  of  the  will  in  favor  of  Carl  and  Paul  Orth  and  Catha- 
rina Wasel  and  Gertrude  Miethe;  that  the  said  beneficiaries  Mrs.  C. 
Wasel  and  Mrs.  Gertrude  Miethe  "signed  said  will  as  witnesses,  and 
by  so  doing  are  precluded  from  receiving  the  legacies  bequeathed  to 
them  by  the  said  Alfred  Orth,  and  the  parties  of  the  second  part  (the 
executors)  have  been  advised,  by  their  counsel  learned  in  the  law,  that 
payment  of  said  legacies  cannot  be  made  by  them  without  consent  of 
the  next  of  kin  and  heirs  at  law  of  said  Alfred  Orth.  It  was  further 
recited  that  the  party  of  the  first  part  was  desirous  of  carrying  out  the 
wishes  of  said  testator  as  expressed  in  said  last  will  and  testament, 
and  of  securing  to  the  said  Mrs.  C.  Wasel  and  the  said  Mrs.  Gertrude 
Miethe  payment  of  the  legacies  to  them  bequeathed.  The  instrument 
then  proceeded  as  follows : 

"Now,  therefore,  I,  Paul  Orth,  brother,  and  one  of  the  next  of  kin  and 
heirs  at  law  of  said  Alfred  Orth,  deceased,  do  hereby  In  consideration  of  the 
sum  of  one  dollar  to  me  paid  by  the  parties  of  the  second  part  and  for  the 
pnrpose  of  rendering  effective  the  legacies  bequeathed  by  the  said  Alfred 
Orth  to  Mrs.  C.  Wasel  and  Mrs.  Gertrude  Miethe  hereby  consent  to  the  pay- 
ment of  said  legacies  by  the  said  executors,  the  parties  of  the  second  part 
to  the  said  legatees  above  named,  and  for  the  purpose  of  enabling  the  said 
parties  of  the  second  part  to  make  such  payment  I  hereby  assign,  transfer 
and  set  over  to  the  said  parties  of  the  second  part  such  amount  of  my 
share  in  said  estate  as  will  be  the  proportionate  part  thereof,  necessary  for 
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the  payment  of  said  legacies  and  I  for  myself  and  my  heirs,  execntors  and 
administrators,  do  hereby  release  and  discharge  the  said  execntors,  the  par- 
ties of  the  second  part,  from  all  UaMllty  they  or  either  of  them,  their 
successors  or  assigns,  may  sustain  by  reason  of  the  payment  of  the  said 
legacies  as  directed .  by  the  proTlsions  of  said  last  will  and  testament  of 
said  Alfred  Orth." 

These  two  documents  were  sent  to  Gerhard  Luyties,  who  resided  at 
Stuttgart,  Germany,  with  a  view  to  obtaining  their  execution  by  Paul 
and  Carl  Orth.  Luyties  procured  such  execution  under  circumstances 
hereinafter  referred  to,  and  returned  the  documents  to  one  Julius  H. 
Wasel,  a  son  of  Catharina  Wasel,  who,  in  turn,  delivered  them  to  the 
executors.  The  said  executors  have  never  acted  upon  said  documents 
by  paying  the  sums  therein  specified  to  Catharina  Wasel  and  Gertrude 
Miethe,  but  in  January,  1910,  in  the  course  of  an  accounting  proceed- 
ing before  the  surrogate  of  Queens  county  filed  said  documents  in  the 
Surrogate's  Court.  The  decree  originally  entered  in  said  accounting 
proceeding  provided  for  payment  to  Catharina  Wasel  and  Gertrude 
Miethe,  but  before  such  payment  had  been  made,  upon  application  of 
these  plaintiffs,  said  degree  was  amended  by  striking  out  the  provision 
for  payment  to  said  Wasel  and  Miethe,  and  inserting  a  provision  that 
the  sum  of  $4,250  should  be  paid  into  the  Queens  County  Trust  Com- 
pany— 

"to  await  the  final  determination  of  an  action  to  be  began  in  the  New  Tork 
Supreme  Court  within  SO  days  after  the  entry  of  this  order  by  Paul  Orth  and 
the  legal  representatlTes  of  Carl  Orth  against  Gertrude  Miethe  and  Catharina 
Wasel  and  others,  to  determine  the  validity  of  the  assignments  and  to  set 
a.slde  the  assignments  from  Carl  Orth  and  Paiil  Orth  to  Max  B.  Kaesche  and 
Prank  H.  Wasel,  as  executors,  under  the  last  will  and  testament  of  Alfred 
Orth,  deceased,  on  the  ground  that  they  are  without  consideration,  and  on 
the  further  ground  that  Gertrude  Miethe  and  Catharina  Waael  are  not 
privy  to  them  and  cannot  take  advantage  of  any  provisions  therein,  and 
on  the  ground  that  the  said  assignments  are  not  for  the  benefit  of  the  said 
Catharina  Wasel  and  Gertrude  Miethe,  and  are  not  binding  upon  the  legal 
representatives  of  Carl  Orth,  deceased,  and  on  the  farther  ground  that  the 
said  assignments  are  invalid  for  fraud,  and  on  such  other  grounds  as  may 
properly  be  advanced  against  the  sufficiency  of  the  said  'assignments." 

It  was  further  provided  in  said  amended  decree : 

'TThat  the  striking  out  of  the  provisions  for  the  payment  of  the  money 
herein  to  Gertrude  Miethe  and  Catharina  Wasel  be  without  prejudice  to  the 
rights  In  the  action  to  be  begun  In  the  Supreme  Court,  as  well  as  without 
prejudice  to  the  rights  of  Paul  Orth  and  the  legal  representatives  of  Carl 
Orth  in  such  actions ;  it  being  the  Intention  of  this  court  to  leave  the  entire 
matter  with  reference  to  the  rights  of  said  parties  under  said  assignments 
to  be  determined  In  the  Supreme  Court  as  if  the  matter  had  not  arisen  in 
the  Surrogate's  Court" 

Thereupon  the  present  action  was  begun.  The  executors  of  Alfred 
Orth,  deceased,  take  no  part  in  the  controversy  and  make  no  claim  un- 
der the  disputed  docvunents.  The  circumstances  attending  the  execu- 
tion of  the  documents  are  detailed  in  the  deposition  of  Paul  Orth  and 
Gerhard  Luyties,  who  do  not  disagree  in  any  important  particular. 

Paul  Qrth,  who  in  June,  1913,  was  65  years  of  age,  was  a  retired 
magistrate.  He  was  able  to  speak  and  write  the  English  language,  how 
fluently  or  acctu^ately  does  not  appear.    Carl  Orth,  the  brother,  could 
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neither  speak  nor  read  English.  Gerhard  Luyties,  whose  deposition 
was  read  in  behalf  of  the  defendants  after  stating  that  a  friendship  had 
existed  between  himself  and  Catharina  Wasel  and  her  son,  and  that 
they  had  asked  him  to  procure  the  execution  of  the  documents  by  Paul 
and  Carl  Orth,  testified,  in  substance,  that  it  was  his  belief  and  opinion 
that  the  will  was  rendered  invalid  by  reasoiji  of  the  fact  that  Catharina 
Wasel,  one  of  the  witnesess  thereto,  was  a  relative  of  the  testator,  and 
that  he  so  stated  to  the  two  Orths ;  that  he  explained  to  said  Orths  that 
according  to  American  law  it  was  not  permitted  that  a  relative  sign  a 
testament  as  witness ;  probably  also,  for  this  reason  the  testament  of 
Alfred  Orth  was  invalid  and  that  therefore  their  consent  was  necessary 
to  carry  out  the  testament;  that  he  told  Paul  and  Carl  Orth  that  the 
testament  of  the  deceased  Alfred  Orth  would  be  invalid  in  case  they  did 
not  sign  the  papers  Exhibit  A  and  Exhibit  B  (the  documents  in  dis- 
pute) ;  that  he  told  Paul  Orth  and  Carl  Orth  that  the  testament  of  the 
deceased,  Alfred  Orth,  could  not  be  admitted  to  probate  if  papers  Ex- 
hibit A  and  Exhibit  B  were  not  signed  by  them. 

[2]  Without  quoting  further,  it  suffices  to  say  that  it  is  entirely  ap- 
parent, from  the  testimony  of  this  witness,  as  well  as  that  of  Paul  Orth, 
that  the  brothers  Orth  were  induced  to  sign  the  instruments  solely  be- 
cause they  were  told  by  Luyties  and  believed  that  under  our  law  the 
will  would  be  wholly  invalid  and  the  property  distributed  ^s  in  casp  of 
intestacy,  if  they  did  not  execute  the  documents  then  presented  for  their 
signature.  This,  of  course,  was  erroneous,  and  their  mistake,  being 
with  respect  to  the  law  of  a  foreign  country,  was  a  mistake  of  fact. 
Curtis  V.  Leavitt,  15  N.  Y.  9-193;  Vinal  v.  Continental  Const.  &  Imp. 
Co.,  53  Hun,  247,  6  N.  Y.  Supp.  595. 

We  have  therefore  the  case  of  an  agreement  not  yet  acted  upon, 
which  was  executed  under  a  material  mistake  of  fact  induced  by  the 
erroneous  statement  as  to  that  fact  by  the  agent  of  the  party  to  be 
benefited  by  the  instrument.  This  is  ample  ground  for  a  rescission, 
and  it  matters  not  whether  Lu)rties  intentionally  or  innocently,  made  the 
misstatements  of  fact.  If  he  did  so  intentionally,  the  transaction  is 
tainted  with  fraud.  If  he  did  so  innocently,  believing  that  the  law  in 
this  cotmtry  was  as  he  stated  it,  still  the  Orths,  if  they  believed  his 
statements  and  relied  upon  them,  as  they  clearly  did,  were  and  are  en- 
titled to  a  rescission  so  long  as  the  document  remains  executory,  for  it 
is  well  settled  that  courts  of  equity  may  rescind  an  apparent  contract 
for  the  mistake  of  one  party  only,  without  finding  fraud  or  inequitable 
conduct  in  the  other.  Harper  v.  City  of  Newburgh,  159  App.  Div.  695, 
145  N.  Y.  Supp.  59;  Silverman  v.  Minsky,  109  App.  Div.  1,  95  N.  Y. 
Supp.  661 ;  Goodman  v.  Laborn,  11  App.  Div.  617,  42  N.  Y.  Supp.  166; 
Crowe  v.  Lewin,  95  N.  Y.  423.  The  true  irule  is  thus  stated  in  Keri-  on 
Fraud  and  Mistake,  p.  3 : 

"It  l8  essential  to  bear  In  mind  tliat  an  action  of  deceit  differs  essentially 
from  one  brought  to  obtain  rescission  of  a  contract  on  the  ground  of  mis- 
representation of  a  mRterial  fact  The  principles  wblch  govern  tbe  two 
actions  differ  widely,  .  Wbere  rescission  is  Claimed  it  la  only  n^ce^stlr7  that 
there  was  misrepresentation.  Then  however  honestly  It,  may  nave  becsn 
made,  however  free  from  blame  the  person  who  made  it,  the  contract,  having 
been  obtained  by  misrepresentatlou,  cannot  stand.    In  an  actioa  of  deceit  on 
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the  contrary,  it  is  not  enough  to  establish  misrepresentation  alone,  for  with- 
out proof  of  fraud  no  action  of  deceit  is  maintainable." 

There  is  therefore  ample  ground  for  rescinding  the  agreements  with- 
out imputing  to  Gerhard  Luyties  fraud  or  intentional  misrepresenta- 
tion. 

[3]  There  is  still  another  reason  why  the  plaintiffs  are  entitled  to  a 
judgment  of  rescission.  The  defendants  Catharina  Wasel  and  Ger- 
trude Miethe  were  not  parties  to  the  instruments  which  are  under  seal ; 
there  is  no  assignment  of  anything  to  them ;  and  no  consideration  flow- 
ed from  them,  not  even  a  moral  consideration  based  upon  their  sacri- 
fice of  their  legacies  by  reason  of  their  testifying  to  establish  the  will, 
for  under  the  statute  they  could  have  been  compelled  to  testify.  All 
that  we  have,  therefore,  is  a  voluntary  order  upon  the  executors  to 
pay  certain  stuns  of  money  to  the  l^ptees  Wasel  and  Miethe,  with  an 
assignment  to  the  executors  of  a  stSicient  amount  out  of  the  shares 
of  the  two  others  to  make  the  paymoit.  This  assignment  of  course 
carried  nothing  to  the  executors,  unless  they  make  the. payment,  and 
they  claim  npthing  under  it. 

If  they  had  made  the  payments  before  the  attempted  revocation  of 
the  documents,  they  would  doubtless  have  been  protected.  But,  until 
the  executors  acted  upon  by  making  payments  thereunder,  it  remained 
open  to  the  Orths,  for  any  reason  they  chose,  to  revoke  their  authoriza- 
tion. Clearly  there  was  no  gift  to  the  legatees  Wasel  and  Miethe,  for 
nothing  was  ever  delivered  to  them  and  no  agreement  ever  made  with 
them.  Although  couched  in  formal  phrase  and  embellished  with  seals, 
the  documents  were  nothing  more  than  orders  upon  the  executors  to 
make  payment  of  the  plaintiffs'  money  to  persons  to  whom  the  plaintifts 
owed  nothing.  Such  an  order  was  subject  to  revocation  at  any  time 
before  it  had  been  complied  with.  Upon  both  grounds  above  stated 
the  plaintiffs  were  entitled  to  recover,  and  the  judgment  against  them 
was  erroneous. 

The  judgment  appealed  from  must  therefore  be  reversed,  and  judg- 
ment directed  in  favor  of  the  plaintiffs,  with  costs  in  this  court  and 
the  court  below.  A  decision  embracing  such  additional  findings  as  are 
deemed  necessary  and  a  form  of  judgment  may  be  presented  for  set- 
tlement upon  notice. 

McLaughlin  and  CLARKE,  JJ.,  concur. 

HOTCHKISS,  J.  I  am  unable  to  concur  in  the  reversal  of  this 
judgment.  I  think  it  is  not  only  in  accord  with  the  evidence  and  the 
law,  but  also  that  it  is  manifestly  just.  The  test  of  our  jurisdiction  is, 
not  what  we  would  have  done  had  we  been  sitting  in  the  place  of  the 
trial  court,  but  whether  the  judgment  appealed  from  is  supported  by 
the  facts  and  is  in  conformity  to  law.  Whether  the  instruments  may 
be  avoided  on  the  ground  either  of  unilateral  mistake  or  fraud  depends 
upon  (1)  whether  the  Orths  relied  on  what  Luyties  said;  and  (2) 
whether  in  law  they  had  the  right  to  rely  on  it.  The  court  below  found 
that,  when  the  two  Orths  executed  the  instruments  in  question,  they 
were  fully  aware  of  their  contents,  and  the  learned  court  refused  to  find 
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that,  in  attaching  their  signatures  to  such  instruments,  the  Orths  relied 
on  anything  that  was  said  to  them  by  Luyties.  This  is  equivalent  to  an 
affirmative  finding  that  the  Orths  did  not  rely  on  what  Luyties  told 
them.  To  succeed  on  this  appeal,  it  is  necessary  for  the  appellants  to 
show  that  this  finding  is  either  without  evidence  to  support  it,  is  against 
the  weight  of  evidence,  or  that  the  instruments  are  in  and  of  them- 
selves ineffectual  to  invest  the  respondents  with  title  to  the  interests 
in  dispute. 

First,  as  to  the  finding  of  fact.  That  the  two  Orths  knew  the  con- 
tents of  the  papers  they  severally  signed  can  scarcely  be  disputed. 
Paul,  the  survivor,  testified  that  he  and  the  deceased,  Carl,  in  response 
to  a  letter  from  Luyties,  went  from  their  home  in  Heilbronn  to  Stutt- 
gart and  called  upon  Luyties  at  his  residence,  where  the  conference 
with  reference  to  the  instruments  took  place  between  the  three  men, 
and  that,  as  the  result  of  this  conference,  the  three  proceeded  to  the 
office  of  the  United  States  vice  consul,  where  the  papers  were  severally 
executed  by  the  Orths  and,  as  so  executed,  were  delivered  to  Luyties. 
From  the  testimony  of  both  Paul  and  Luyties,  it  is  to  be  inferred  that 
these  two  and  Carl  were  together  from  the  beginning  of  the  confer- 
ence until  the  papers  were  executed.  Paul  also  testified  that  the  two 
papers  were  read  aloud  (presumably  in  the  hearing  of  both  of  the 
Orths)  "either  in  English  or  in  German  translation."  Paul  spoke  and 
wrote  English,  but  Carl  understood  German  only.  Of  himself,  Paul 
admitted :  "I  had  obtained  a  perfect  knowledge  of  its  (the  paper's)  en- 
tire contents."  That  Carl's  knowledge  was  of  equal  d^ree  can  scarce- 
ly be  doubted,  as  it  is  not  at  all  prol»ble,  assuming  the  paper  was  not 
fully  translated  to  him,  that  his  brother  Paul,  the  interest  of  the  two 
being  identical,  did  not  afford  him  (Carl)  the  benefit  of  his  (Paul's)  su- 
perior intelligence.  In  the  case  of  the  ordinary  adult  plaintiff,  this  state 
of  facts  might  safely  be  taken  as  evidence  that  the  parties  not  only  knew 
the  words  composing  the  text,  but  as  well  that  they  comprehended  the 
import  thereof.  I  see  nothing  to  overcome  a  similar,  presumption  in 
this  case.  On  the  contrary,  as  I  view  them,  the  facts  strengthen  it. 
Both  Orths  were  men  of  mature  years  and  are  shown  to  have  been  of 
superior  education.  Paul  was  a  retired  magistrate,  and  appears  to  have 
had  a  knowledge  of  law  sufficient  to  enable  him  to  discriminate  between 
certain  of  Luyties'  statements  as  to  the  legal  status  of  the  will  and 
others  which  to  Paul  seemed  improbable,  because  Paul  says  that  al- 
though he  believed  Luyties'  statement  that,  because  two  relatives  of 
the  testator  had  signed  the  will  as  witnesses,  the  will  was  thereby  whol- 
ly voided,  he  placed  no  credence  in  Luyties'  further  statement  that, 
the  will  being  invalid,  the  testator's  property  would  escheat  to  the 
state,  for,  as  he  says,  "I  believed  the  legal  right  to  succession  would 
set  in." 

Read  in  the  light  of  this  situation,  the  instruments  sought  to  be 
avoided  contain  in  themselves  persuasive  evidence  that  the  two  Ortlis 
fully  comprehended  their  true  import  and  quite  sufficient  proof  to  have 
justified  the  trial  court  in  refusing  to  find  that  either  of  the  Orths 
relied  on  Luyties'  statement  of  the  legal  effect  upon  the  will  result- 
ing from  the  fact  that  it  was  witnessed  as  above  set  forth.    The  two 
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instruments  are  in  identical  form,  except  as  to  parties  and  signatures. 
They  recite: 

The  death  of  AUied,  the  testator,   "leaving  a  last  will  and   testament, 

•  *  *  which  said  will  has  been  duly  proved  by  the  surrogate  of  said  Queens 
county  and  letters  testamentary  have  been  duly  Issued  •  •  •  and  are 
now  In  full  force  and  virtue";  that  "the  said  beneflciariee  Mrs.  C.  Wasel 
and  Mrs.  Gertrude  Mlethe  signed  said  will  as  witnesses,  and  by  so  doing  are 
precluded  from  receiving  the  legacies  bequeathed  to  them  by  the  said  Alfred," 
and  that  the  executors  have  been  advised  by  counsel  that  they  may  not  pay 
said  legacies  "without  consent  of  the  next  of  kin  and  heirs  at  law  of  the 
said  Alfred";  that  "the  party  of  the  first  part  (Orth)  Is  desirous  of  carry- 
ing out  the  wishes  of  the  said  testator  as  expressed  In  said  last  will  and 
testament  and  of  securing  to  the  said  Mrs.  C.  Wasel  and  the  said  Mrs. 
Gertrude  Mietbe  payment  of  the  legacies  to  them  bequeathed.  Now,  there- 
fore, I,  •  •  •  for  the  purpose  of  rendering  effective  the  legacies  be- 
queathed by  the  said  Alfred,  •  *  •  do  hereby  consent  to  the  payment  of 
said  legad^,  •  •  •  and  for  the  purpose  of  enabling  the  said  parties  of 
the  second  part  (executors)  to  make  such  payment  I  hereby  assign  •  •  • 
to  the  said  [executors]  such  amount  of  my  share  in  said  estate  as  will  be 
proportionate  part  (sic)  thereof  necessary  for  the  payment  of  said  legacies." 

Could  language  be  clearer?  On  the  face  of  these  formal  papers 
the  parties  are  notified  that  the  will  has  been  "duly  proved" ;  that  let- 
ters testamentary  "are  now  in  full  force" ;  that  because  of  having  wit- 
nessed the  will,  what?  Is  the  will  itself  void?  No,  merely  that  the 
two  legatees  are  precluded  from  receiving  "their  legacies."  Neverthe- 
less, it  is  the  "purpose"  of  the  Orths  to  render  them  "effective."  Who 
was  Luyties,  that  this  retired  magistrate  and  his  brother  should  accept 
his  opinion  on  a  question  of  American  law  ?  He  describes  himself  as 
a  "merchant."  Presumably  he  had  no  knowledge  of  the  law  of  this 
state,  and  his  erroneous  views  concerning  it  strengthen  this  presump- 
tion of  ignorance.  Moreover,  his  conference  with  the  Orths  occurred 
on  June  7,  1906,  some  seven  years  before  the  deposition  of  Paul  was 
taken,  a  period  quite  sufficient  to  have  enfeebled  the  latter's  recollec- 
tion and,  what  is  more  to  the  point,  to  have  stimulated  his  acquisitive- 
ness, and  so  to  have  easily  led  up  to  a  state  of  mind  on  his  part,  where 
he  was  ready  to  affirm  with  confidence  his  reliance  on  Luyties.  I  find 
in  the  deposition  of  Paul  further  evidence  to  justify  a  refusal  to  accept 
his  statement  ks  to  the  extent  to  which  he  relied  on  what  Luyties  told 
him  of  the  law.    He  says : 

"I  never  thought  of  the  possibility  that  by  signing  this  [the  instrument]  I 
could  obligate  myself  towards  Gertrude  Mlethe  and  Catharina  Wasel  to  pay  to 
them  the  entire  or  any  part  of  the  legacies  which  they  were  to  receive. 

•  •  «  I  never  conceived  of  the  possibility  that  these  legacies  were  to  be 
taken  from  my  and  Carl  Orth's  share  of  the  estate,    •    *    •    but  conceived 

•  •  •  that  these  legacies  would  be  paid  from  the  entire  estate  by  the 
executor  In  advance.  I  never  thought  that  Carl  and  I  would  obligate  our- 
selves by  these  signatures  to  carry  out  the  two  legacies  named  in  any  way 
at  our  expense." 

May  not  the  foregoing  afford  the  key  to  the  present  action?  Is  it 
not  probable  that,  when  the  two  Orths,  or  Paul,  the  survivor,  on  reflec- 
tion recalled  that  the  legacies  were  to  be  paid  from  the  Orths'  portion 
of  the  estate  alone,  disappointment  over  the  diminished  returns  led  to 
his  giving  an  exaggerated  importance  to  the  witless  statement  of  Luy- 
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ties  concerning  the  law?  On  the  whole,  must  we  accept  Paul's  pres- 
ent testimony,  to  the  effect  on  his  mind  seven  years  before  of  what  Luy- 
ties  told  him,  as  sufficient  to  overturn  a  finding  based  upon  so  many  cir- 
cumstances contradicting  it? 

Second.  On  this  record,  I  am  prepared  to  go  further  than  did  the 
trial  court,  and  to  find,  not  only  that  the  Orths  did  not  rely  on  what 
Luyties  told  them,  but  also  to  hold  as  matter  of  law,  and  notwithstand- 
ing the  rule  of  ratification  or  adoption,  they  had  no  right  to  rely  on  it. 
By  this  latter  rule,  one  who  knowingly  appropriates  or  enjoys  the  fruits 
of  another's  act  will  not  afterwards,  ordinarily,  be  heard  to  say  that 
the  act  was  unauthorized.  But  does  this  rule  apply  in  a  case  of  repre- 
sentations repugnant  to  the  express  terms  of  an  instrument  sought  to 
be  avoided,  and  where  he  who  invokes  the  rule  has  notice  of  a  lack  of 
authority  to  make  the  representations  relied  upon,  not  by  his -adversary, 
but  by  him?  Of  this  rule,  Mr.  Meecham  in  his  work  on  Agency  (2d 
Ed.)  §  435,  says : 

"Like  all  other  general  rules,  however,  this  Is  one  which  mast  be  received 
with  caution,  and  applied  with  discrimination,  for  It  Is  perfectly  clear  that 
there  are  many  cases  in  which  one  may  receive  a  benefit  without  incurring 
any  obligation  either  to  return  or  to  pay  for  It" 

In  Quinlan  v.  Prov.  Washn.  Ins.  Co.,  133  N.  Y.  356,  31  N.  E.  31,  28 
Am.  St.  Rep.  645,  Judge  Andrews  said : 

"No  principle  is  better  settled  in  the  law,  nor  is  there  any  founded  on 
more  obvious  Justice,  than  that  if  a  person  deaUng*  with  an  agent  knows  that 
he  is  acting  under  a  circumscribed  and  limited  authority,  and  that  his  act 
Is  outside  of  and  transcends  the  authority  conferred,  the  principal  is  not 
bound,  and  it  is  immaterial  whether  the  agent:  is  a  general  or  special  one." 

I  concede  that  these  words  were  used  in  a  case  involving  the  question 
of  an  agent's  authority,  and  not  a  question  of  ratification  or  adoption, 
but  their  logic  is,  I  think,  equally  applicable  to  a  situation  where  the  lat- 
ter only  is  involved,  in  circumstances  similar  to  the.  present.  So  far 
as  this  record  discloses,  Luyties  was  but  a  messenger  to  whom  the  pa- 
pers were  sent  to  be  presented  to  the  Orths  for  signature.  As  a  mer- 
chant, and  particularly  as  a  foreign  merchant,  the  Orths  had  no  rea- 
son to  believe  that  Luyties  knew  or  had  been  asked  to  convey  any  in- 
formation about  the  law  of  this  state  or  that  anything  he  might  say  on 
that  subject  came  from  the  lips  of  other  than  an  ignorant  and  unin- 
structed  volunteer.  Suppose  that,  by  the  hands  of  an  ignorant  messen- 
ger, A.  sends  to  B.,  an  Assyrian  scholar,  a  communication  couched  in 
cuneiform  characters,  would  any  one  say,  not  merely  that  he  in  fact 
did,  but  as  well  that  in  law  B.  had  a  right  to,  rely  on  any  interpretation 
of  the  characters  the  messenger  might  be  pleased  to  give,  and  no  mat- 
ter how  contf  adictory  it  might  be  to  the  plain  statement  of  the  charac- 
ters themselves.  Analyzed  in  the  light  of  legal  principles,  we  would 
find :  (1)  The  messenger  would  be  presumed  to  have  acted,  not  for  A., 
but  solely  on  his  owii  account ;  as  to  B.,  his  acts  would  be  inter  alios 
acta.  (2)  B.  would  be  presumed  to  have  dealt  with  the  messenger  in 
his  individual  capacity,  and  not  as  representing  A.  Story  on  Agency 
(7th  Ed.)  §  251a.  The  situation  is  quite  different  from  one  where  a 
contract  which  is  sought  to  be  enforced  was  itself  negotiated  or  pro- 
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cured  by  him  whose  acts  are  repudiated.  Ih  such  case,  the  rule  of  rati- 
fication or  adoption  applies.  Here,  as  I  show  hereafter,  we  have  a 
case  of  consummated  gift,  and  one  which  the  donors  seek  to  avoid  be- 
cause of  the  acts  of  one  whom  I  regard  as  a  stranger,  a  mere  volun- 
teer, having,  as  to  the  phase  of  the  matter  now  under  discussion,  no  le- 
gal relation  to  the  donor.  True,  the  transfers  from  the  Orths  involved 
no  consideration,  but  that  of  itself  is  not  sufficient  to  entitle  the  donor 
to.  rescind  for  mistake  induced  by  the  act  of  a  stranger.  The  interests 
described  in  the  assignments  were  assignable.  Personal  Property  Law, 
§  41 ;  Chambers  v.  Lancaster,  160  N.  Y.  342,  54  N.  E.  707.  On  deliv- 
ery of  the  executed  instruments,  title  passed  to  the  executors  for  the 
use  of  the  two  legatees,  and  thereafter,  so  far  as  revocation  or  annul- 
ment are  concerned,  the  title  of  the  donees  was  as  strongly  entrenched 
as  if  the  transaction  had  been  one  of  sale.  Pickslay  v.  Starr,  149  N. 
Y.  432, 44  N.  E.  163, 32  L.  R.  A.  703,  52  Am.  St.  Rep.  740. 

But  the  question  remains :  Did  the  instruments  constitute  valid  gifts  ? 
So  often  have  they  been  stated  that  it  is  unnecessary,  except  for  the 
purpose  of  recalling  them,  to  restate  the  essential  ingredients  of  a  valid 
gift  inter  vivos  of  personal  property.  They  are:  (1)  A  clear  intention 
on  the  donor's  part  to  make  the  gift  in  praesenti  with  some  evidence  of 
acceptance  by  the  donee ;  and  (2)  complete  and  unconditional  delivery. 
Delivery  may  be  in  accordance  with  the  nature  of  the  thing  given  (Gan- 
non V.  McGuire,  160  N.  Y.  476,  481,  55  N.  E.  7,  73  Am.  St.  Rep.  694), 
and  hence  actual  or  constructive  (Beaver  v.  Beaver,  117  N.  Y.  421,  22 
N.  E.  940,  6  L.  R.  A.  403,  15  Am.  St.  Rep.  531),  and  may  be  to  a  third 
person  as  agent  or  trustee  for  the  use  of  the  donee  (Bump  v.  Pratt,  84 
Hun,  201,  32  N.  Y.  Supp.  538;  Taylor  v.  Kelly,  5  Hun,  115). 

If  evidenced  by  a  written  instrument,  the  instrument  must  be  deliv- 
ered (Williams  v.  Guile,  117  ^f.  Y.  343, 22  N.  E.  1071,  6  L.  R.  A.  366) ; 
the  essential  thing  being  that  the  donor  is  divested  of  his  title  to  and 
dominion,  as  owner,  over  the  gift  (Beaver  v.  Beaver,  supra,  117  N.  Y. 
428,  429,  22  N.  E.  940,  6  L.  R.  A.  403,  15  Am.  St.  Rep.  531).  And  a 
transfer  may  be  sustained  as  a  gift,  although  the  form  of  a  sale  is 
adopted  merely  to  give  effect  to  the  donor's  intentions.  Van  Deusen  v. 
Rowley,  8  N.  Y.  358.  Here  the  instruments  express  a  consideration, 
but  the  intent  to  give  is  apparent  from  the  entire  situation  as  disclosed, 
and  is  expressly  manifested  by  the  words  "desirous  of  carrying  out 
the  wishes  of  the  testator,"  "for  the  purpose  of  rendering  effective  the 
legacies,"  and  "for  the  purpose  of  enabling"  the  executors  "to  make 
such  payment."  On  delivery  of  the  instruments,  title  to  and  domin- 
ion over  the  interests,  which  were  the  subject  of  the  gifts,  passed  from 
the  donors  to  the  executors  by  the  words  "I  hereby  assign,  transfer 
and  set  over"  to  them  "such  amount  of  my  share  in  said  estate  as 
will  *  *  *  be  necessary  for  the  payment  of  such  legacies."  The 
instruments  expressed  all  of  the  essential  elements  of  a  transfer  in 
trust  for  the  benefit  of  the  legatees.  Brown  v.  Spohr,  180  N.  Y.  201", 
73  N.  E.  14.  The  executors  were  not  in  the  position  of  one  to  whom 
possession  alone  of  the  subject  of  the  gift  is  given,  with  directions  to 
deliver  to  the  donee,  for  they  took  the  legal  title  of  which  the  donors 
were  completely  divested.    Although,  because  of  the  nature  and  situa- 
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tion  of  the  interests  transferred,  the  donees  might  not  have  been  able  to 
immediately  enter  upon  their  enjoyment,  the  transfer  thereof,  for  their 
benefit,  was  immediate.  That  the  two  instruments  were  delivered  with 
intent  that  they  should  be  at  once  efifective  can  scarcely  be  disputed, 
and  that  such  delivery  was  irrevocable  seems  to  me  is  a  necessary  cor- 
ollary from  the  facts. 

For  the  reasoiis  given,  the  judgment  should  be  affirmed. 

LAUGHLIN,  J.,  concurs. 


BONWIT,  TELLER  &  CO.  t.  KINLBN.    (No.  8631.) 
(Supreme  C!ourt,  Appellate  Division,  First  Department    December  31,  1914.) 

1.  Sales  (§  52*) — Contbacts — Wabrantt. 

Evidence  held  Insufficient  to  support  a  defense  that  there  was  an  agree- 
ment that,  If  the  goods  bought  were  unsatisfactory  to  the  buyer,  they 
could  be  returned,  or  that  they  were  represented  to  be  of  high-grade  ma- 
terial and  quality. 

[Ed.  Note.— For  other  cases,  see  Sales,  Cent  Dig.  fS  118-144,  104B;  Dec. 
Dig.  §  52.«] 

2.  Sales  (§  262%*) — Clothing — Implibd  Warbantt. 

Where  plaintiff  sold  clothing  to  defendant  for  his  wife,  the  mere  pur- 
chase was  insufficient  to  raise  a  presumption  that  defendant  relied  on 
plaintiff's  skill  or  judgment,  or  that  of  his  salesman/  and  in  the  absence 
of  proof  that  defendant  notified  plaintUI  of  the  particular  purpose  for 
which  the  goods  were  required,  and  that  be  relied  on  plaintiff's  skill  and 
Judgment,  there  was  no  implied  warranty  which  survived  acceptance  that 
the  goods  were  reasonably  fit  to  wear,  under  Sales  of  Goods  Act  (Per- 
sonal Property  Law,  art.  5  [Consol.  Laws,  c.  41,  as  amended  by  Laws  1911. 
c.  571])  $  06. 

[Ed.  Note.— For  other  cases,  see  Sales,  Cent  Dig.  f$  740-748;  Dec.  Dig. 
I  262%.«] 

Appeal  from  Appellate  Term,  First  Department. 

Action  by  Bonwit,  Teller  &  Co.  against  James  E.  Kinlen.  From  an 
order  of  the  Appellate  Term  (85  Misc.  Rep.  62,  147  N.  Y.  Supp.  54) 
affirming  a  judgment  of  the  Municipal  Court  in  favor  of  defendant, 
plaintiflF  appeals.    Reversed,  and  new  trial  granted. 

Argued  before  INGRAHAM,  P.  J.,  and  McLAUGHLIN,  LAUGH- 
LIN, DOWLING,  and  HOTCHKISS,  JJ. 

Arthur  B.  Hyman,  of  New  York  City,  for  appellant. 
Julius  S.  Belfer,  of  Brooklyn,  for  respondent. 

DOWLING,  J.  The  action  is  brought  to  recover  the  price  of  a 
certain  waist  and  dress  of  the  agreed  value  of  $125  and  for  $4  for 
alterations  thereon.  The  defense  was  that  the  merchandise  furnished 
was  represented  to  be  of  high-grade  material  and  quality,  and  that,  if 
unsatisfactory  to  the  purchaser,  it  would  be  returned ;  that  in  fact  the 
merchandise  was  defective  and  of  inferior  quality  and  unsatisfactory 
to  the  purchaser,  whereupon  it  was  returned  immediately  upon  dis- 
covery. 

'ITor  other  cases  <ee  ts&me  lopiu  &  I  niiubbb  in  Dec.  Hi  Am.  Digs.  1807  to  date,  &  Rap'r  Indexes 
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The  defendant's  vyife,  who  made  the  purchase,  testified  as  to  a  talk 
she  had  with  the  salesman  from  whom  she  purchased  the  dress  as  to 
whether  it  would  wear  well,  but  the  salesman's  answer  to  this  she  did 
not  give.  At  another  point  in  her  testimony  she  said  she  asked  the 
salesman  if  it  would  wear  well,  to  which  the  latter  replied :  "Yes,  it 
was  the  finest  material  they  could  put  in  the  dress  for  the  money." 
She  then  asked  him  if  the  material  would  turn  gray,  and  it  is  admit- 
ted that  it  did  not  turn  gray. 

[1]  It  will  be  seen  that  this  testimony,  which  is  all  she  gave  as  to 
the  conversations  at  the  time  of  the  purchase,  absolutely  fails  to  sup- 
port the  defense  that  there  was  an  agreement  that  if  the  goods  were 
unsatisfactory  to  the  purchaser  they  could  be  returned,  and  falls  far 
short,  as  well,  of  supporting  the  defense  pleaded  that  the  goods  were 
represented  to  be  of  high-grade  material  and  quality. 

[2]  There  was  proof  that  the  waist  purchased  had  developed  pink 
spots  in  the  lace  trimming  when  washed,  and  that  the  dress  contained 
what  are  termed  "pulls,'  being  a  condition  of  the  warp  which  was 
claimed,  on  the  one  hand,  to  be  defects  in  the  manufacture,  and, 
on  the  other,  to  be  due  to  its  use  by  the  purchaser  during  the  three 
weeks  that  she  retained  it,  in  which  period  she  admittedly  wore  it 
three  or  four  times.  The  dress  and  waist  bore  evidence  of  their  use 
by  the  purchaser.  It  is  now  sought  to  resist  payment  for  the  goods, 
which  have  been  returned,  upon  the  ground  that  under  the  Sales  of 
Goods  Act  (article  5  of  the  Personal  Property  Law  [Consol.  Laws,  c. 
41,  as  amended  by  chapter  571,  Laws  of  1911])  §  96,  there  was  an  im- 
plied warranty,  which  survived  acceptance,  that  the  goods  were  reason- 
ably fit  to  wear.  In  this  case  there  is  no  proof  to  satisfy  the  statutorj 
requirements  that  the  buyer  must  make  known  to  the  seller  the  par- 
ticular purpose  for  which  the  goods  are  required,  and  must  rely  on 
the  seller's  skill  or  judgment.  In  the  case  of  the  waist,  no  questions 
whatever  were  asked.  In  the  case  of  the  dress,  the  only  question 
was :  Would  it  wear  well  ?  The  claimed  defect  was  one  which  could 
be  detected  by  examination.  The  dealer  had  examined  it,  through 
his  employe,  before  the  sale,  and  claimed  no  defect  existed.  The 
objection  urged  is,  not  that  the  dress  was  not  fit  to  wear  or  that  it 
would  not  wear  well,  but  that  the  material  was  not  as  good  as  it 
should  have  been  in  a  garment  offered  for  sale  at  such  a  price.  I  do 
not  believe  a  mere  purchase  from  a  retail  dealer  sufficiently  raises  a 
presumption  that  the  buyer  relied  on  the  skill  or  judgment  either  of 
the  seller  or  his  salesman.  So  to  hold  would  wipe  out  the  whole  doc- 
trine of  caveat  emptor,  which  the  act  in  question  contains  no  indica- 
tion of  legislative  intent  to  accomplish.  The  general  principles  ap- 
plicable to  sales  of  personal  property  at  common  law  were  thus  stat- 
ed in  Howard  Iron  Works  v.  Buffalo  Elevating  Co.,  113  App.  Div. 
570,  99  N.  Y.  Supp.  163  (affirming  an  opinion  of  Bissell,  referee), 
affirmed  without  opinion  188  N.  Y.  619,  81  N.  E.  1166: 

"The  rale  of  common  law  (caveat  emptor),  and  not  the  rnle  of  dvil  law 
(caveat  venditor),  applies  to  all  sales  of  persoual  property  In  Qie  state  of 
New  Tork,  whether  executed  or  executory.  ■  But  to  this  rule,  as  to  all  rules 
of  law,  there  are  certain  well-grounded  exceptions  recognized  by  our  courts. 
The  first  exception  is  that  where  the  seller  is  the  mannfacturer  of  the  goods 
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sold,  whether  the  contract  Is  exeouted  or  executory,  there  Is  an  Implied  con- 
dition or  warranty  that  the  article  sold  shall  be  fit  for  the  purpose  for  which 
It  is  sold,  If  the  particular  purpose  be  specified,  and  that  It  shall  be  free  fr<Mi 
any  Internal  defect  which  renders  It  unfit  for  the  purpose  spedfled.  Second. 
In  the  case  of  an  executory  contract  for  the  sale  of  goods  of  a  particular 
kind,  where  the  goods  are  either  not  In  existence  at  the  time  of  making  the 
contract,  or  are  subsequently  to  be  procured  and  dellyered,  or  are  to  be 
shipped  thereafter  from  a  distant  point,  the  purchaser  having  no  opportunity 
to  examine,  there  is  an  Implied  warranty  or  condition  that  the  goods,  when 
delivered,  shall  be  merchantable  and  of  the  kind  and  description  specified. 
Third.  Where,  In  a  contract  for  the  sale  of  personal  property,  either  executed 
or  executory,  the  purchaser  relies  entirely  upon  the  judgment  of  the  seller, 
describes  the  article  desired  and  the  purpose  for  which  It -is  desired,  and 
leaves  It  entirely  to  the  judgment  of  the  seller  to  select  and  deliver  the 
required  article,  there  is  an  Implied  condition  that  the  article  shall  be  fit  for 
the  purpose  disclosed  to  the  seller.  This  doctrine  does  not  rest  upon  the 
theory  of  the  warranty  as  a  collateral  agreement,  but  it  is  a  part  of  the 
contract  itself  that  the  seller  will  procure  and  deliver  the  particular  thing 
required,  and  the  parties  deal  upon  the  theory  that,  the  purchaser  relying 
entirely  upon  the  judgment  of  the  seller,  the  seller,  in  selecting  and  delivering 
an  article  other  and  different  from  the  one  ordered,  simply  falls  to  comply 
with  his  contract" 

The  second  section  referred  to  in  the  opinion  just  quoted,  cover- 
ing a  sale  by  description,  is  embraced  in  subdivision  2  of  section  96 
in  our  present  statute.  The  first  and  third  exceptions  are  embraced 
in  subdivision  1  of  the  same  section.  Concededly  the  present  case  does 
not  come  within  the  scope  of  the  second  subdivision,  but  it  is  claimed 
that  it  does  fall  within  the  first  one.  Section  96,  so  far  as  it  is  rel- 
evant to  the  present  appeal,  reads  as  follows : 

"Implied  Warranties  of  Quality. — Subject  to  the  provisions  of  this  article 
and  of  any  statute  In  that  behalf,  there  Is  no  implied  warranty  or  condition 
as  to  the  quality  or  fitness  for  any  particular  purpose  of  goods  supplied  under 
a  contract  to  sell,  or  a  sale,  except  as  follows:  (1)  Where  the  buyer,  expressly 
or  by  Implication,  makes  known  to  the  seller  the  particular  purpose  for  which 
the  goods  are  required,  and  it  appears  that  the  buyer  relies  on  the  seller's 
skill  or  judgment  (whether  be  be  the  grower  or  manufacturer  or  not),  there 
is  an  implied  warranty  that  the  goods  shall  be  reasonably  fit  for  such  pur- 
pose." 

It  is  claimed  that  although  all  that  the  seller  knew  was  that  the 
goods  were  sold  to  be  worn,  and  although  there  is  no  proof  that  the 
buyer  relied  on  the  seller's  skill  or  judgment,  still  such  a  reliance  can 
be.  inferred,  and  the  statement  made  by  the  salesman  that  the  mate- 
rial was  the  finest  that  could  be  put  in  the  dress  for  the  money  was  a 
warranty  that  the  goods  were  fit  for  use. 

"The  provisions  of  the  Sales  Act  are  copied  from  the  English  statute,  and 
the  English  statute  was  intended  to  express  the  common  law  of  Elngland  as 
it  existed  at  the  time  the  act  was  passed.  It  may  therefore  be  supposed  that 
the  liability  of  a  seller  under  the  Sales  Act  will  be  somewhat  greater  than 
that  imposed  by  the  common-law  jurisdiction  of  many  jurisdictions  in  this 
country."    WllUston  on  Sales,  p.  335. 

We  are  not  referred  to  any  English  decision  which  goes  so  far  as  to 
hold  that  in  a  sale  by  a  dealer  there  is  any  warranty  that  the  goods 
are  the  best  that  can  be  furnished  in  the  market  at  the  price  paid 
for  them,  or  that  the  material  contained  in  a  given  article  is  the  best 
that  can  be  put  into  that  article  for  the  price  at  which  it  is  ta  be  sold. 
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Nor  have  we  been  referred  to  any  case,  either  in  England  or  in  this 
country,  which  holds  that,  under  any  act  resembling  our  statute,  the 
dealer  can  be  held  for  the  breach  of  an  implied  warranty,  where  the 
buyer  neither  discloses  any  special  purpose  for  which  the  goods  pur- 
chased are  to  be  used,  nor  shown  reliance  upon  the  dealer's  skill  or 
judgment,  but  simply  claims  that  the  goods  are  not  of  as  high  a 
quality  as  the  buyer  expected  to  get  for  the  amount  paid.  We  be- 
lieve the  defendant  failed  to  bring  himself  within  the  provisions  of 
the  statute,  and  that  he  utterly  failed  to  support  the  defense  which  he 
had  pleaded. 

The  determination  of  the  Appellate  Term  should  therefore  be  re- 
versed, with  costs  to  the  appellant,  and  the  judgment  of  the  N^unicipal 
Court  reversed,  and  a  new  trial  granted,  with  costs  to  the  appellant 
to  abide  the  event.    All  concur. 


SHIPLET  GONSTRUOTION  &  SUPPLY  CO.  T.  MA6BR  et  aL     (No.  6612.) 
(Supreme  Court,  Appellate  Division,  First  Department    December  31,  1914.) 

1,  Appeal  and  Ebbob  ({  927*) — ^PBcsmtpnoKS — Dibxcteo  Vebdxct. 

Where  a  verdict  has  been  directed  for  defendant,  plaintiff,  on  review, 
is  entitled  to  the  most  favorable  view  of  the  evidence. 

lEd.  Note.— For  other  cases,  see  Appeal  and  Error,  Cent  Dig.  |i  2912, 
2917,  3748,  3758,  4024;   Dec.  Dig.  i  927.*] 

2.  XbOVEB  AMD   CONVEBSION    (i   9*) — CONDITIOnAL    SaLX BeUXOIKS   OT    SsLLEB 

— Demand  Aoainbt  Pubchasbb  fbom  Butkb. 

A  purchaser,  coming  Into  possession  of  property  sold  under  a  contract 
of  conditional  sale,  pursuant  to  a  judgment  In  a  foreclosure  action  against 
the  buyer,  was  rightfully  in  possession,  and  a  demand  was  necessary  to 
make  his  detention  wrongful  and  authorize  the  seller's  action  for  conver- 
sion; but  no  demand  could  be  made  on  him  until  bis  payment  of  the 
purchase  price  and  receipt  of  the  referee's  deed,  since  until  then  he  could 
not  surrender  possession  to  the  conditional  seller. 

lEa.  Note. — For  other  cases,  see  Trover  and  Conversion,  Cent  Dig.  g§ 
58-83 ;   Dec.  Dig.  §  ».»] 

8.  Sales  (|  479*)— Conditional  Sal»— "Ob." 

Under  a  contract  for  the  conditional  sale  of  ice-making  machinery, 
whereby  the  seller  retained  title  until  payment  of  the  entire  purchase 
price  and  could  elect  to  declare  the  entire  balance  due  on  default,  "or" 
to  enter  the  premises  and  retake  possession,  and  the  right  to  file  a  me- 
chanic's lien  for  labor  and  material  furnished  under  the  contract,  the 
word  "or"  was  used  strictly  In  the  disjunctive  sense,  and  on  the  seller's 
election  to  retake  possession  the  sale  was  to  be  In  effeet  rescinded,  and 
the  seller,  by  electing  to  declare  the  entire  balance  due  on  default  in 
payment  of  the  first  check,  and  subsequently  filing  Its  mechanic's  Hen, 
made  an  irrevocable  election  to  have  title  pass  to  the  purchaser  in  fore- 
closure proceeding  against  the  buyer,  and  to  depend  upon  its  remedies 
by  action  and  on  Its  mechanic's  Hen  to  recover'  the  purchase  price. 

[Ed.  Note.— For  other  cases,  see  Sales,  (3ent  Dig.  f  |  1418-1432,  1434- 
1438;    Dea  Dig.  t  479.* 

For  other  definitions,  see  Words  and  Phrases,  First  and  Second  Se- 
ries, Or.] 
4.  Sales   (|  480*) — CJONDixioiiAi.  Salbs — BaicsoiKs  of  Selleb — ^Plbadinq — 
Dkfensbb. 

A  purchaser  under  foreclosure  proceeding  against  a  buyer  under  a  con- 
tract of  conditional  sale,  sued  for  conversion,  under  his  general  denial 


*For  other  cases  Bee  same  topic  ft  {  truMBEB  In  Dec.  ft  Am.  Dlga.  1807  to  data,  ft  Rep'r  Indexes 
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putting  In  Issue  the  seller's  claim  of  title,  might  set  up  the  defense  ot 
the  seller's  election  of  remedies,  thus  disproving  the  seller's  presumptive 
titie  by  showing  that  by  reason  of  such  election  title  passed  to  him. 

[Ed.  Note.— For  other  cases,  see  Salea,  Cent  Dig.  S§  1439-144S;    Dec. 
Dig.  {  480.*J 

Appeal  from  Trial  Term,  New  York  County. 

Action  by  the  Shipley  Construction  &  Supply  Company  against 
Martin  Mager  and  another.  Judgment  for  defendants,  and  plaintiff 
appeals.    Affirmed. 

This  is  an  action  for  the  conversion  of  ice-making  machinery  forming  part 
of  a  refrigerating  plant  sold  and  installed  by  plaintiff  on  the  premises  of  the 
Seltz  Brewing  Company,  in  the  borough  of  Brooklyn,  New  York,  between  the 
15th  dayy>f  March  and  the  6th  day  of  July,  1911,  under  and  pursuant  to  a 
contract  m  writing  made  and  executed  between  the  plaintiff  and  said  brewing 
company  under  date  of  February  24,  1911.  The  contract  price  was  $11,700, 
to  be  paid  $2,000  in  cash  on  the  completion  of  the  work,  not  later  than  June 
1,  1911,  and  the  balance  to  be  evidenced  by  six  notes,  to  be  dated  and  de- 
livered when  the  first  payment  should  be  made,  one  for  $2,000  to  be  due  Sep- 
tember 1,  1911,  and  two  for  $2,000  each  to  be  due  October  1,  1911,  one  of 
which  was  to  be  subject  to  two  renewals  for  specified  periods,  and  one  for 
$1,500,  to  be  due  October  1st  and  to  be  renewed  for  a  specified  period,  and 
one  for  $1,500,  to  be  due  October  1st  and  to  be  renewed  for  a  spedfled  period, 
and  one  for  $2,200  to  be  due  October  Ist  and  subject  to  two  renewals  for  periods 
specified.  The  further  provisions  of  the  contract  material  to  ttiis  appeal  are 
as  follows:  • 

"It  is  further  expressly  agreed  that  the  UUe  to  and  ownership  of  the 
machinery,  apparatus,  or  plant  herein  contracted  for  shall  remain  in  the 
Shipley  Construction  &  Supply  Company  until  the  entire  purchase  price 
herein  agreed  to  be  paid,  and  all  notes  and  other  securities  given  to  secure 
the  same  or  any  part  thereof,  shall  be  actually  paid  In  cash ;  and  in  case  of 
failure  or  refusal  on  the  part  of  the  party  of  the  second  part  to  make  the 
payments,  of  any  of  them,  when  due  under  this  contract,  or  to  make  settle- 
ment by  the  execution  and  delivery  of  notes  or  other  obligations  as  herein- 
before agreed,  or  to  pay  any  note  that  may  be  given  by  the  party  of  the 
first  part  when  the  same  shall  fall  due,  that  then  and  in  any  of  such  events 
the  whole  of  the  unpaid  portion  of  the  purchase  money,  howsoever  secured 
and  whenever  payable,  arising  under  this  contract,  shall  thereby  at  the  option 
of  the  said  party  of  the  first  part  become  Immediately  due  and  payable ;  or 
in  case  of  such  default  on  the  part  of  the  party  of  the  second  part,  the  party 
of  the  first  part  shall  thereupon  have  the  right  to  enter  upon  the  premises 
upon  which  such  machinery,  apparatus,  or  plant  Is  tostalled,  and  by  its 
agents,  representatives,  and  employes  take  possession  of  and  remove  the 
same,  sind  the  party  of  the  second  part  shall  aCEord  every  facility  therefor: 
and  it  Is  hereby  further  agreed  that  In  case  said  machinery,  apparatus,  or 
plant  shall  be  taken  by  the  party  of  the  first  part  under  this  agreement,  by 
reason  of  default  by  the  party  of  the  second  part  as  hereinbefore  set  forth, 
that  then  and  in  any  such  case  the  party  of  the  second  part  shall  pay  the 
party  of  the  first  part  all  expenses  incurred  by  the  party  of  the  first  part 
under  this  contract,  and  for  all  damages  to  the  party  of  the  first  part  arising 
from  the  wear  and  tear  of  the  said  machinery,  apparatus,  or  plant,  and  such 
further  sum  of  money  as  will  reasonably  compensate  the  party  of  the  first 
part  for  the  use  or  rental  by  the  party  of  the  second  part  of  the  said  machin- 
ery, apparatus,  or  plant,  which  said  rental  is  hereby  fixed  and  agreed  to  be 
6  per  cent  per  annum  upon  total  purchase  price  herein  agreed  to  be  paid, 
and  to  be  calculated  from  the  date  when  the  machinery,  apparatus,  or  plant 
herein  contracted  for  is  erected  ready  to  charge ;  but  the  foregoing  provisions 
shall  in  no  wise  alter  or  impair  the  obligations  of  the  party  of  the  second  part 
to  keep  said  machinery,  apparatus,  or  plant  in  good  condition  while  in 
the  custody  of  the  party  of  the  second  part,  nor  In  any  wise  release  the 

*For  otbar  cases  sm  sama  topto  &  i  nuubsb  Ib  Deo.  A  Am.  Digs.  1M7  to  data,  ft  Rep'r  Indaxjas 
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party  ot  tbe  second  part  from  tbe  liability  to  pay  to  the  party  of  the  first 
part  all  damage  to  such  machinery,  apparatus,  or  plant  which  may  be  occa- 
sioned by  tbe  negligence,  carelessness,  or  abuse  thereof  by  the  party  of  tbe 
second  part,  his  representatives  or  employes.  And  It  Is  further  agreed  by 
the  party  of  the  second  part  that  the  party  of  the  first  part  shall  hare  the 
right  to  file  a  mechanic's  lien  for  materials  and  labor  furnished  under  this 
contract,  and  this  stipulation  Is  hereby  declared  to  be  notice  to  the  party 
of  the  second  part,  owner  or  reputed  owner  of  the  property,  as  given  at 
the  time  of  furnishing  the  materials  and  labor  for  said  plant,  or  for  said 
repairs,  alterations,  or  additions  herein  provided  for,  of  the  Intention  to  file 
a  lien  and  a  waiver  of  any  other  notice  of  such  intention." 

A  cUecli  was  g^ven  for  the  first  payment,  and  the  notes  were  executed  as 
contemplated  by  the  contract.  The  check  was  not  paid ;  and  on  the  1st  day 
of  August,  1911,  plaintiff  brought  an  action  thereon,  and  at  the  same  time 
elected,  pursuant  to  the  provisions  of  the  contract,  that  all  the  notes  should 
become  due  and  payable  immediately,  and  brought  an  action  thereon,  alleg- 
ing that  it  had  so  elected.  It  recovered  judgment  in  the  action  on  the  check 
on  the  30th  day  of  August,  1911 ;  but  tbe  judgment  has  not  beeu  paid.  On 
the  11th  day  of  August,  1911,  pursuant  to  the  reservation  of  the  right  so 
to  do  in  the  ccmtract,  the  plaintiff  filed  a  mephanlc's  lien  against  the  premises 
for  the  entire  contract  price,  together  with  a  daim  for  extra  work.  On  the 
5th  day  of  February,  1912,  an  action  for  the  foreclosure  of  a  mortgage  on 
the  premises  prior  to  the  making  of  the  contract  between  the  plaintiff  and 
tbe  brewing  company  was  commenced,  and  the  plaintiff  herein  was  made  a 
party  defendant.  The  complaint  therein  alleged  that  the  plaintiff  In  this 
action  claimed  some  lien  on  the  mortgaged  property,  but  that  such  lien  was 
subsequent  and  inferior  to  that  of  the  plaintiff  therein.  The  judgment  roll 
In  that  action  was  received  in  evidence,  but  is  not  printed  in  full  in  the  record. 
Judgment  of  foreclosure  and  sale  was  duly  entered  in  this  action,  and  pur- 
suant thereto  the  premises  were  sold  on  the  10th  day  of  July,  1912.  The 
attorney  for  tbe  plaintiff  appeared  at  the  sale,  and  before  the  sale  read  a 
formal  notice,  calling  upon  "Whom  It  may  Concern"  to  take  notice  that 
the  premises  were  subject  to  a  lien  in  favor  of  the  plaintiff  and  another  lien 
In  favor  of  the  York  Manufacturing  C!ompany,  the  plaintiff  In  a  companion 
action,  tinder  and  pursuant  to  conditional  sales  of  material,  specifying  the 
amounts  uni>ald  under  the  contracts,  and  stating  that  the  tvm  of  St,000  only 
had  l>een  paid  to  the  plaintiff  on  account  of  its  contract,  and  drawing  atten- 
tion also  to  the  provision  of  the  contract  by  which  the  vendors  "have  the 
right  to  and  do  elect  to  enter  said  premises  and  take  therefrom  any  and  all 
mat^als  famished  by  them,  under  said  contracts,"  and  giving  notice  to  any 
intending  purchaser  that  said  vendors  wonld  forthwith  remove  said  ma- 
terials. 

This  was  the  first  act  on  the  part  of  the  plaintiff  indicating  an  intention 
to  elect  to  reclaim  the  property.  A  witness  called  by  plaintiff  testified  that, 
pursuant  to  the  direction  of  tbe  attorney  for  plaintiff,  he  had  an  Interview 
with  the  defendant  Mager  at  the  courthouse  in  Jamaica  on  the  11th  day  of 
July,  1912,  and  read  to  him  a  formal  demand  on  behalf  of  the  plaintiff  and 
the  York  Manufacturing  Company,  addressed  to  the  defendants,  for  the 
madslnery  placed  In  the  brewing  company's  plant  under  the  contracts  of  the 
req)ectlve  companies  for  the.  conditional  sale  of  the  machinery  of  which 
notice  was  given  at  the  foreclosure  sale.  Tbe  defendants  did  not  receive 
the  referee's  deed  of  the  premises  on  the  foreclosure  sale  until  tbe  25th  of 
July,  or  two  weeks  after  this  alleged  demand,  and  there  is  no  evidence  that 
they  were  In  possession  or  control  of  the  property  or  able  to  comply  with 
the  alleged  demand  on  tbe  lltb  of  July;  but  the  person  who  made  the  de- 
mand testified  that  Mager  laughed  at  him  and  stated  that  tbe  vendors  could 
not  get  the  machinery,  and  that  they  ought  to  know  better,  that  they  no 
longer  had  any  right  to  the  machinery,  and  that  he  had  bought  it  and  in-, 
tended  to  keep  It  His  testimony  on  this  point,  however,  was  controverted 
by  that  of  Mager. 

Argued  before  INGRAHAM,  P.  J.,  and  McLAUGHLIN,  LAUGH- 
UN,  DOWIvING.  and  HOTCHKISS,  JJ. 
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Isaac  N.  Miller,  of  New  York  City  (Jacob  Landy,  of  New  York 
City,  on  the  brief),  for  appellant. 

Joseph  Rowan,  of  New  York  City  (Franklyn  M.  Silverstein,  of 
New  York  City,  on  the  brief),  for  respondents. 

LAUGHLIN,  J.  [1,  2]  A  verdict  having  been  directed,  the  plain- 
tiff on  this  review  is  entitled  to  the  most  favorable  view  of  the  evi- 
dence. If  the  defendants  came  into  possession  of  the  property  pur- 
suant to  the  judgment  in  the  foreclosure  action,  they  were  rightly  in 
possession,  and  a  demand  was  essential  to  make  their  detention  wrong- 
ful and  authorize  an  action  for  conversion.  It  is  manifest  that  there 
could  be  no  lawful  demand  until  the  defendants  came  into  possession 
of  the  property.  Having  no  title,  or  possession,  or  right  to  posses- 
sion, until  payment  of  the  purchase  price  and  the  receipt  of  the  ref- 
eree's deed,  they  could  not  have  surrendered  possession  of  the  prop- 
erty to  the  plaintiff.  The  verdict,  therefore,  must  be  permitted  to  stand " 
upon  this,  if  upon  no  other,  ground. 

[3]  We  are  also  of  opinion  that  the  plaintiff,  by  electing,  pursuant 
to  the  provisions  of  the  conditional  bill  of  sale,  to  declare  the  entire 
balance  due  on  default  in  paying  the  check  for  the  first  payment,  and 
by  bringing  action  thereon  alleging  such  election,  and  by  subsequently 
filing  the  mechanic's  lien,  made  an  irrevocable  election  to  have  title  pass 
to  the  vendor  and  to  depend  upon  its  remedies  by  action  and  on  its 
mechanic's  lien  to  recover  the  purchase  price.  Kirk  v.  Crystal,  118 
App.  Div.  32,  103  N.  Y.  Supp.  17.  When  all  the  provisions  of  the 
contract  quoted  are  considered,  it  is  quite  plain,  I  think,  that  the  word 
"or,"  in  the  clause  of  the  contract  relating  to  the  plaintiff's  election 
of  remedies,  was  used  strictly  in  a  disjunctive  sense,  and  that  it  was 
intended  that  the  vendor  should,  in  the  event  therein  stated,  elect 
whether  to  declare  the  entire  amount  due,  and  proceed  to  collect  the 
same,  or  to  reclaim  the  property.  The  provisions  regulating  the  rights 
of  the  parties  in  the  event  that  the  vendor  should  elect  to  reclaim  the 
property  show  quite  clearly  that  in  that  event  it  was  intended  that  the 
property  should  not  be  held  as  security,  but  that  the  sale  should  be,  in 
effect,  rescinded,  and  that  the  vendor  should  retain  any  moneys  paid 
as  for  reasonable  value  of  the  use  of  the  property  by  the  vendee. 

The  appellant  relies  principally  upon  Ratchford  v.  Cayuga  County 
Cold  Storage  Co.,  159  App.  Div.  525,  145  N.  Y.  Supp.  83;  but  that 
case  is  clearly  distinguishable  upon  the  facts.  In  the  first  place,  it 
does  not  appear  that  the  contract  there  before  the  court  contained  pro- 
visions with  respect  to  an  election  of  remedies,  such  as  are  in  the  con- 
tract now  under  review,  nor  any  provision  on  that  subject.  Moreover, 
there  was  there  no  election  by  which  the  vendor  obtained  greater 
rights  than  were  contemplated  if  the  sale  were  consummated.  The 
vendor  merely  sued  for  the  final  installment  of  the  contract  price  when 
the  same  became  due  and  payable ;  and  inasmuch  as  it  was  expressly 
provided  that  title  should  not  pass  until  payment  in  full,  it  was  held 
that  the  bringing  of  such  action  did  not  have  the  effect  of  transferring 
the  title.    But  here,  there  was  an  election  which  the  plaintiff  could  not 
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recall ;  and  after  that  it  was  without  authority  to  claim  the  property, 
and  was  left  to  its  remedies  to  recover  the  purchase  price. 

[4]  There  is  no  force  in  the  contention  of  counsel  for  the  appellant 
that  the  court  erred  in  permitting  the  defendants  to  avail  themselves, 
under  a  general  denial,  of  the  defense  of  an  election  of  remedies. 
The  defendants  put  in  issue  the  plaintiff's  claim  of  title,  and  the  evi- 
dence offered  by  the  defendants  was  on  that  issue.  See  Terry  v.  Mun- 
ger,  121  N.  Y.  161,  24  N.  E.  272,  8  L.  R.  A.  216.  18  Am.  St.  Rep.  803. 
They  merely  disproved  plaintiff's  presumptive  title,  by  showing  that 
title  passed  to  vendee  by  its  election  of  remedies. 

It  follows,  therefore,  that  the  judgment  should  be  affirmed,  with 
costs. 

INGRAHAM,  P.  J.,  and  McLAUGHLIN  and  DOWLING,  JJ., 
concur.  HOTCHKISS,  J.,  concurs,  on  the  ground  that  the  filing  of 
the  mechanic's  lien  was  an  electicm  and  that  the  demand  was  too  late. 


YORK  MFO.  CO.  T.  MA6ER  et  al.     (No.  6618.) 
(Supreme  CSonit,  Appellate  Division,  First  Department    December  31,  1914.) 

Appeal  from  Trial  Term,  New  York  County. 

Action  by  tbe  York  MsinufactarUig  Company  against  Martin  Mager  and  an- 
other. From  a  judgment  entered  on  directed  verdict  for  defendants,  plain- 
tiff appeals.    Affirmed. 

Argued  before  INGBAHAM,  P.  J.,  and  McLAUGHLIN,  LAUOHUN, 
DOWLING,  and  HOTCHKISS,  JJ. 

Isaac  N.  Miller,  of  New  York  City  (Jacob  Landy,  of  New  York  City,  on 
the  brief),  for  appellant 

Joseph  Rowan,  of  New  York  City  (Pranklyn  M.  SUversteln,  of  New  York 
Cityi  on  the  brief),  for  respondents. 

PER  CURIAM.  This  is  an  action  for  the  conversion  of  part  of  a  refrigerat- 
ing plant.  It  was  tried  with  Shipley  Construction  &  Supply  Co.  v.  These  De- 
fendants, 150  N.  Y.  Supp.  969,  the  appeal  in  which  is  to  be  decided  herewith. 
The  material  facts  and  the  points  presented  by  the  appeal  are  the  same  in 
each.    Our  opinion  in  the  other  case  is  controlling  here. 

It  follows  that  the  Judgment  should  be  affirmed,  with  costs,  mi  the  author- 
ity of  Shipley  Constmctlon  &  Supply  Co.  v.  Mager  et  al.,  150  N.  Y.  Supp.  909, 
argued  and  decided  herewith. 
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JAMBS  R.  KAISBB,  Inc.,  ▼.  FULLER  EXPRESS  CO. 
(Supreme  Court,  Appellate  Term,  First  Department    January  7,  1915.) 

1.  Oabbiebb  (§  105*) — Delat  in  Delivebt — Measube  or  Damagbb. 

Where  broken  sets  of  handkerchiefs  were  consigned  by  a  shipper  to  Its 
factory  to  be  made  Into  completed  sets  for  the  holiday  trade,  the  measure 
of  damages  for  delay  in  shipment,  whereby  the  handkerchiefs  had  to  be 
replaced  for  such  trade,  was  the  cost  of  replacing. 

[Ed.  Note. — For  other  cases,  see  Carriers,  Cent  Dig.  |S  451-468;  Dea 
Dig.  §  105.*] 

2.  Witnesses  (§  294*) — Pbivilege — Teade  Secbbts. 

In  an  action  for  loss  of  a  shipment  of  broken  sets  of  handkercblefs, 
consigned  by  a  shipper  to  Its  factory  to  be  made  into  completed  sets  for 
the  holiday  trade,  whereby  the  handkerchiefs  had  to  be  replaced,  ques- 
tions on  cross-examination  of  witnesses,  to  bring  out  the  cost  of  produc- 
tion of  the  replaced  goods,  cannot  be  evaded  by  the  privilege  of  "trade 
secrets." 

[Ed.  Note.— For  other  cases,  see  Wltnes&es,  Cent  Dig.  {$  1015-1017; 
Dec.  Dig.  §  294.*] 

Appeal  from  Municipal  Court,  Borough  of  Manhattan,  Fourth  Dis- 
trict. 

Action  by  James  R.  Kaiser,  Incorporated,  against  the  Fuller  Express 
Company.  From  a  judgment  for  plaintiff,  defendant  appeals.  Re- 
versed, and  new  trial  ordered. 

Argued  November  term,  1914,  before  LEHMAN,  DELANY,  and 
WHITAKER,  JJ. 

Powers  &  Kaplan,  of  New  York  City  (Maurice  A.  Pompan,  of  New 
York  City,  of  counsel),  for  appellant 

A.  M.  Becker,  of  New  York  City  (Robert  E.  Palmer,  of  New  York 
City,  of  counsel),  for  respondent. 

DELANY,  J.  The  action  was  brought  by  the  plaintiff  for  damages 
alleged  to  have  been  sustained  by  the  plaintiff  by  reason  of  the  failure 
of  the  defendant,  a  common  carrier,  to  deliver  certain  merchandise 
on  time.  The  answer  consisted  of  a  general  denial  and  a  defense  to 
the  effect  that,  if  the  merchandise  in  question  was  delivered  by  the 
plaintiff  to  the  defendant  for  carriage,  it  was  so  delivered  under  a 
special  contract  in  writing,  which  provided  that,  in  the  event  that  the 
goods  were  damaged  or  lost,  the  defendant's  liability  should  not  be 
greater  than  $50,  unless  the  true  value  at  the  time  of  shipment  was 
stated  by  the  shipper,  and  that  no  value  had  been  stated  to  the  de- 
fendant by  the  plaintiff,  which  in  effect  concealed  the  true  value,  if 
over  $50,  in  order  to  secure  the  carriage  at  a  cheaper  rate  than  plain- 
tiff otherwise  would  have  received,  had  the  real  value  been  stated  to 
the  defendant,  and  that  by  reason  of  such  facts  the  defendant  was  not 
liable. 

The  merchandise  shipped  consisted  of  59*/i»  dozen  men's  handker- 
chiefs and  450  dozen  children's  handkerchiefs.  The  plaintiff  made  a 
specialty  of  making  sets  consisting  of  seven  handkerchiefs,  each  hand- 

*For  other  cases  lee  same  topic  A  i  niticbeb  In  Dec.  ft  Am.  Digs.  1907  to  date.  &  Rep'r  Indexei 
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kerchief  of  the  set  having  stamped  upon  it  a  picture  of  a  cat  or  dog, 
and  an  inscription  showing  one  of  the  days  of  the  week.  These  were 
Jcnown  to  the  trade  as  "Cat  and  Dog"  handkerchiefs.  Part  of  the 
shipment  consisted  of  450  dozen  of  these  "Cat  and  Dc^"  handker- 
chiefs, which  had  already  been  stamped  with  two  or  three  appropriate 
days  of  the  week,  and  these  incomplete  sets  were  being  sent  to  the 
plaintiff's  factory  to  be  laundried  and  boxed  and  to  be  matched  with 
handkerchiefs  representing  the  other  days  of  the  week. 

At  the  trial  it  developed  that  on  November  1,  1912,  the  plaintiff 
delivered  to  the  defendant  at  New  York  City  a  case  containing  the 
men's  and  the  children's  handkerchiefs  for  carriage  to  plaintiff's  fac- 
tory at  Passaic,  N.  J.  The  case  was  not  delivered  to  the  factory  until 
December  21st,  when  the  plaintiff  refused  to  accept  it,  claiming  that 
the  goods  were  intended  for  the  1912  holiday  trade,  that  they  were 
seasonable  goods,  and  that  it  had  been  compelled  to  replace  the  mer- 
chandise. Finally  the  shipment  on  the  plaintiff's  order  was  sent  to 
the  Merchants'  Claim  Association  and  sold  by  it  for  $40. 

At  the  time  that  the  plaintiff  shipped  the  mechandise  in  question, 
the  driver  of  the  defendant's  express  wagon  had  signed  a  receipt  ten- 
dered to  him  by  the  plaintiff.  That  form  of  receipt  had  printed  upon 
the  back  thereof  the  following: 

"(3)  •  •  •  The  amount  of  any  loss  or  damage  for  whldi  any  carrier 
becomes  liable  shall  be  computed  at  the  value  of  the  property  at  the  place 
and  time  of  shipment  under  this  bill  of  lading,  unless  a  lower  value  has  been 
agreed  upon  or  is  tendered  by  the  classification  upon  -which  the  rate  Is  based, 
in  either  of  which  events  such  lower  value  shall  be  the  maximum  price  to 
govern  such  computation.    •    «    • 

"(8)  Any>alterBtion,  addition,  or  erasure  of  this  Mil  of  lading,  which  shall 
be  made  without  the  special  notation  hereon  of  the  agent  of  the  canl»  iaan- 
Ing  this  bill  of  lading,  sbaU  be  void." 

The  said  receipt  was  offered  in  evidence  by  the  plaintiff,  and  re- 
ceived as  Plaintiff's  Exhibit  No.  3.  There  is  no  testimony  in  the  case 
to  establish  that  the  defendant's  driver  tendered  to  the  plaintiff  any 
bill  of  lading  furnished  by  the  defendant,  limiting  the  amount  of  lia- 
bility to  $50  unless  a  greater  value  was  stated.  On  this  appeal  the 
defendant  accepts  the  plaintiff's  receipt  (Plaintiff's  Exhibit  No.  3) 
signed  by  the  defendant's  driver  as  the  written  contract  of  shipment. 

During  the  trial,  the  trial  court  received  evidence  of  a  prior  parol 
agreement  concerning  the  shipment  of  the  plaintiff's  goods,  by  which 
parol  evidence  the  plaintiff  sought  to  establish  that  the  defendant  had 
agreed  to  make  immediate  deliveries  of  the  plaintiff's  goods,  and  that 
the  plaintiff  had  brought  to  the  notice  of  the  defendant  that  its  goods 
were  seasonable,  and  unless  delivered  immediately  would  be  valueless. 
The  trial  court  refused  to  permit  the  defendant  to  examine  the  plain- 
tiff's witness  as  to  value  upon  the  cost  of  the  labor  and  material  in 
the  goods  lost,  and  on  this  appeal  the  defendant  contends  that  it  was 
not  afforded  the  right  to  properly  cross-examine,  and  that  it  was  prej- 
udiced by  the  admission  of  the  testimony  concerning  the  prior  parol 
agreement.  The  cranplaint  alleged  that  by  reason  of  the  failure  of 
the  defendant  to  deliver  the  goods  in  a  seasonable  time  the  value  of 
the  goods  waf  greatly  depreciated. 
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The  damages  asked  for  in  the  complaint  were  for  a  depreciation  in 
the  value  of  the  children's  handkerchiefs,  which  depreciation  was 
figured  at  50  cents  per  dozen.  The  bill  of  particulars  also  estimated, 
the  depreciation  at  50  cents  per  dozen,  less  the  $40  obtained  on  the 
sale  of  the  goods  by  the  Merchants'  Claim  Association;  but  on  the 
trial  the  claim  of  depreciation  was  seemingly  abandoned,  and  an  at- 
tempt was  made  to  prove  the  cogt  of  the  goods  alleged  to  have  been 
misdelivered.  The  plaintiff's  witness  Bauer,  testifying  as  to  the  value, 
etc.,  said  that  the  depreciation  was  40  cents  a  dozen  figured  on  the  cost 
value,  and  that  the  cost  of  the  goods  was  40  cents  a  dozen;  that  he 
was  suing  for  the  value  of  the  goods ;  that  he  had  nothing  to  do  with 
estimating  the  damages,  and  did  not  know  the  value  the  depreciation 
was  based  on  in  the  bill  of  particulars.  Later  he  said  that  the  de- 
preciation was  based  on  the  difference  in  the  cost  at  60  cents  per  dozen 
and  what  had  been  finally  realized  for  them  at  the  sale.  On  redirect 
examination,  he  said  that  he  did  not  mean  40  cents  was  the  cost,  that 
to  get  the  cost  he  would  have  to  refer  to  his  records  at  the  factory, 
and  that  50  cents  a  dozen  would  be  a  fair  value.  On  cross-examina- 
tion he  said  that  his  estimate  of  the  cost  at  50  cents  a  dozen  was  on 
the  completed  article,  and  included  ironing,  pressing,  and  everything 
else  to  be  done.  Later  he  said  that  his  estimate  of  50  cents  a  dozen 
as  the  cost  did  not  include  pressing,  ironing,  boxing,  etc.  He  was  then 
asked : ' 

"Q.  Didn't  you  give  us  the  estimate  of  the  completed  article?  A.  The 
value  of  this  article — I  couldn't  state  the  value  of  the  completed  article ;  it  ia 
a  trade  secret  / 

"The  Court:  That  you  may  state:  What  is  the  value  of  th^  completed 
article,  the  cost  price — what  is  it?    A.  About  65  cents  a  dozen." 

The  witness,  in  explaining  the  cost  of  the  tearing  in  preparing  the 
handkerchiefs,  was  asked  whether  it  was  by  the  dozen  or  by  the  yard, 
and  replied  that  he  could  not  answer  that,  as  it  was  a  trade  secret. 
When  he  was  asked  if  it  cost  40  cents  a  dozen  to  manufacture  the 
handkerchiefs,  the  trial  judge  sustained  the  objection  of  plaintiff's 
counsel.  When  asked  what  the  cost  of  the  handkerchiefs  without 
the  stamping  was,  he  was  sustained  in  his  refusal  to  answer  the  ques- 
tion on  the  ground  that  it  was  a  trade  secret.  The  defendant's  at- 
torney took  exceptions  to  the  trial  judge's  rulings. 

It  will  b<e  seen  from  the  foregoing,  and  from  an  inspection  of  the 
record  below,  which  is  very  much  complicated,  that  the  witness  Bauer 
testified,  first,  to  a  cost  price  at  40  cents,  then  at  50  cents,  then  at  65 
cents  per  dozen,  and  that  to  get  the  cost  he  would  have  to  refer  to 
the  factory  records.  Throughout  his  testimony,  he  seemingly  confus- 
ed the  terms  "depreciation,"  "cost  price,"  "value,"  "loss,"  etc.,  as 
meaning  <Mie  and  the  same  thing,  and  did  not  know  on  what  value  he 
based  his  claim  of  depreciation. 

[1,2]  The  plaintiff  affects  to  sue  for  the  value  of  the  deprecia- 
tion of  the  lost  goods,  which  he  had  refused  to  receive  when  offered 
for  delivery  too  late.  This  is  not  the  measure  of  damage.  He  claimed 
that  it  became  necessary  for  him  to  replace  the  goods,  and  that  he 
did  replace  them,"  and  we  may  assume  that  the  cost  of  replacing  the 
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goods  was  the  measure  of  the  damage  which  he  sustained.  To  the  at- 
tempt'to  bring  out  on  cross-examination  the  cost  of  production  of  the 
replaced  goods,  the  plaintiff  objected  on  the  ground  that  the  cost  of 
production  was  a  trade  secret,  and  under  exceptions  these  objec- 
tions were  sustained.  This  was,  we  think,  error:  First,  in  allowing 
improper  evidence  as  to  the  damage ;  and,  secondly,  in  denying  to  the 
defendant  a  proper  cross-examination,  which  might  have  shown, 
among  other  things,  the  loss  sustained.  The  privilege  of  what  is  called 
"trade  secret"  is  not  available  under  these  circumstances. 

Judgment  reversed,  and  new  trial  ordered,  with  costs  to  the  appel- 
lant to  abide  the  event.    All  concur. 


SAUBR  V.  LEHIGH  VALLBT  B.  CO. 
(Supreme  Court,  Appellate  Term,  Elrst  Department    January  7,  1915.) 

1.  Cabbibks  (I  88*) — Saub  of  Goodb — Notice  to  Ownee. 

To  justify  a  carrier  In  selling  goods,  the  real  necessity  for  the  sale 
must  be  shown,  or  the  impossibility  of  noticing  the  owner  or  i«ceiving 
instructions. 

[Ed.  Note.— For  other  cases,  see  Carriers,  Cent.  Dig.  H  324-830;  Dec. 
Dig.  S  89.*] 

2.  Cabriebs  (J  89*) — Sale  of  Goods — Notice  to  Owner. 

Where  a  carrier  of  perishable  freight  refused  by  the  consignee  could 
have  notified  the  shipper  by  mall,  requiring  only  one  day's  time,  of  the 
refusal,  the  failure  to  so  notll^  the  shipper  was  negligence;  and  where 
it  sold  the  freight  without  notice,  it  was  liable  for  any  loss  sustained  by 
the  shipper. 

[Ed.  Note.— For  other  cases,  see  Carriers,  Cent  Dig.  Si  324-330 ;  Dee. 
Dig.  i  89.*] 

Appeal  from  Municipal  Court,  Borough  of  Manhattan,  First  Dis- 
trict. 

Action  by  Joseph  P.  Sauer  against  the  Lehigh  Valley  Railroad 
Company.  From  a  judgment  of  the  Municipal  Court  for  plaintiff,  de- 
fendant appeals.     Affirmed. 

Argued  December  term,  1914,  before  GUY,  BIJUR,  and  PAGE,  JJ. 

Stewart  C.  Pratt,  of  New  York  City,  for  appellant. 
Tweedy  &  Kraetzer,  of  New  York  City,  for  respondent. 

GUY,  .J.  The  action  was  brought  by  a  consignor  of  tomatoes 
against  the  common  carrier,  who,  when  the  consignee  refused  to  re- 
ceive them,  neglected  to  notify  the  consignor,  and  sold  the  tomatoes  at 
a  loss.  The  tomatoes  were  shipped  on  June  19th,  were  refused  by 
consignee  on  June  20th,  and  were  sold  by  the  carrier  on  June  24th, 
without  notice,  because  they  were  perishable. 

The  bill  of  lading  provided  that  property  not  removed  by  the  party 
entitled  to  receive  it  within  48  hours,  after  notice  of  its  arrival  has 
been  duly  sent  or  given,  may  be  kept  in  car,  depot,  or  place  of  de- 
livery of  the  carrier,  or  warehoused,  or  may,  at  the  option  of  the  car- 
rier, be  stored  at  the  owner's  risk.    In  the  event  of  the  consignee  re- 

•For  other  cues  see  same  topic  A  i  mmasB  In  Dec.  A  Am.  Dlga.  1907  to  date,  A  Rep'r  Indexes 
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fusing  to  receive  the  goods,  there  is  a  conflict  of  authorities  as  to 
whether  the  carrier  is  or  is  not  bound  to  notify  the  consignor.'  This 
court  has  held  that  the  better  opinion  is  that  the  carrier  is  bound  to 
presume,  from  the  consignee's  refusal  to  accept  the  goods,  that  the 
consignor  is  still  the  owner  of  the  goods,  and  to  relieve  itself  from  its 
responsibility  as  carrier  it  should  keep  the  goods  safely,  warehouse 
them,  and  notify  the  consignor.  Fine  v.  Barrett,  81  Misc.  Rep.  234, 
236,  142  N.  Y.  Supp.  533 ;  2  Hutchinson  on  Carriers  (3d  Ed.)  §  721. 

[1]  To  justify  a  carrier  in  selling  goods,  a  real  necessity  for  the 
sale  must  be  shown,  or  els6  the  impossibility  of  communicating  with 
the  owner  or  receiving  his  instructions.  2  Hutchinson  on  Carriers  (3d 
Ed.)  §  790. 

[2]  Whether  the  carrier  neglected  to  properly  care  for  the  toma- 
toes, or  notify  the  consignor  of  the  consignee's  refusal  to  accept  them, 
was  a  question  of  fact  (Bacharach  v.  Lehigh  Valley  R.  R.  Co.,  143 
App.  Div.  117,  127  N.  Y.  Supp.  607),  which  the  trial  court  decided  in 
favor  of  plaintiff.  The  evidence  supports  the  finding  that,  had  the 
defendant,  in  the  exercise  of  reasonable  care,  notified  the  shipper  by 
mail,  requiring  only  one  day's  time,  that  the  consignee  refused  to  re- 
ceive the  goods,  the  necessity  for  the  sale  of  the  goods  by  the  carrier 
might  have  been  avoided,  and  that  the  failure  to  do  so  was  negligence. 

Judgment  affirmed,  with  costs.    All  concur. 


KLEBOIiD  PBESS  v.  ELMORE. 
(Supreme  Court,  Appellate  Term,  First  Departmmt    January  7,  1915.) 

CONTBACTS    (§    94*) — FKATJD PsOinSBOBT   MiSBEPBKSENTATIONS. 

Misrepresentations,  promissory  in  their  nature,  are  not  a  basis  for  de- 
fense of  fraud  to  a  written  contract. 

[Ed.  Note.— For  other  cases,  see  Contracts,  Cent  Dig.  }{  420-430,  1160, 
1164,  1165;   Dec.  Dig.  g  94.*] 

Appeal  from  Municipal  Court,  Borough  of  Manhattan,  First  Dis- 
trict 

Action  by  the  Klebold  Press  against  Edward  N.  Elmore.  From  a 
judgment  for  defendant,  plaintiff  appeals.  Reversed,  and  new  trial 
ordered. 

Argued  November  term,  1914,  before  LEHMAN,  DELANY,  and 
WHITAKER,  JJ. 

I.  Gainsburg,  of  New  York  City,  for  appellant. 

Emery  C.  Wellef,  of  New  York  City,  for  respondent. 

LEHMAN,  J.  The  plaintiff  sued  upon  a  written  contract.  The  an- 
swer set  up  a  general  denial,  and  attempted  to  set  forth  fraudul^it 
misrepresentations;  but  all  these  alleged  misrepresentations  were 
promissory  in  their  nature,  and,  if  made,  could  give  rise  to  no  defense 
of  fraud.  Nevertheless,  the  learned  trial  justice  admitted  evidence  as 
to  these  so-called  misrepresentations,  and  gave  judgment  for  the  de- 
fendant. 
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The  appellant  now  urges  that  this  testimony  was  clearly  incompe- 
tent, for,  even  if  true,  it  would  tend  only  to  vary  the  contract,  and 
would  give  no  ground  for  its  avoidance.  The  point  raised  by  it  is 
clearly  correct,  and  the  respondent  does  not,  in  his  brief,  even  argue 
against  this  position,  but  urges  merely  that  the  proof  shows  that 
the  plaintiff  failed  to  comply  with  the  written  contract.  The  plaintiff 
has,  however,  sufficiently  shown  performance  of  the  contract,  and 
the  judgment  is  evidently  based  upon  the  proof  of  alleged  misrepre- 
sentations.   It  follows  that  the  judgment  must  be  reversed. 

Judgment  should  be  reversed,  and  a  new  trial  ordered,  with  costs  to 
the  appellant  to  abide  the  event.    All  concur. 


BDWABD  TODD  &  CO.  v.  SOUTHERN  PAC  Ca 
(Supreme  Court,  Appellate  Term,  First  Department    January  7,  1915.) 

COVBTS  (8  189*) — MlTNICIFAI.  COUBT — ^ALLEGATIONS  OF  JUKISDICTION. 

Under  Municipal  Court  Act  (I^ws  1902,  c.  580)  {  1,  subd.  18,  limiting 
the  Jurisdiction  as  to  foreign  corporations  to  those  liavlng  an  office  in  the 
dty  of  New  York,  a  complaint  alleging  that  defendant  was  a  foreign  cor- 
poration, but  not  alleging  that  it  had  an  office  In  the  city,  was  demurrable. 

[Ed.  Note.— For  other  cases,  see  Courts,  Cent  Dig.  U  409,  412,  413,  429. 
458;   Dec.  Dig.  f  189.*] 

Appeal  from  Municipal  Court,  Borough  of  Manhattan,  Fourth  Dis- 
trict. 

Action  by  Edward  Todd  &  Co.  a|;ainst  the  Southern  Pacific  Com- 
pany. From  a  judgment  overruling  its  demurrer  to  the  complaint,  de- 
fendant appeals.  Reversed,  and  demurrer  sustained,  with  leave  to 
plaintiffs  to  serve  an  amended  complaint. 

Argued  December  term,  1914,  before  GUY,  BIJUR,  and  PAGE,  JJ. 

Everett  J.  Esselstyn,  of  New  York  City  (J.  Ard  Haughwout,  of  New 
York  City,  of  counsel),  for  appellant. 

Reeves,  Todd&  Swain,  of  New  York  City  (Eli  J.  Blair,  of  New 
York  City,  of  counsel),  for  respondents. 

BIJUR,  J.  The  complaint  alleges  that  the  defendant  is  a  foreign 
corporation,  but  does  not  state  that  it  has  an  office  in  the  city  of  New 
York.  It  fails,  therefore,  to  show  that  the  Municipal  Court  has  juris- 
diction of  the  person  of  defendant  under  subdivision  18  of  section  1  of 
the  Municipal  Court  Act. 

There  is  no  doubt  that,  if  the  principle  expressed  in  Gilbert  v.  York, 
111  N.  Y.  544, 19  N.  E.  268,  and  Frees  v.  Ford,  6  N.  Y.  176,  applies  to 
this  case,  then  the  jurisdictional  facts  must  be  shown  to  exist  in  the 
complaint,  as  the  Municipal  Court  is  an  inferior  Court  of  limited  ju- 
risdiction. All  that  has  been  held  in  Meuthen  v.  Eyelis,  33  Misc.  Rep. 
98,  67  N.  Y.  Supp.  246,  citing  Dammann  v.  Peterson,  17  Misc.  Rep. 
369,  40  N.  Y.  Supp.  70,  and  Worthington  v.  London  Co.,  164  N.  Y. 
81,  58  N.  E.  102,  is  that  the  jurisdiction  of  the  Municipal  Court  (not  a 
new  court,  but  a  successor  of  the  old  District  Court)  "depends  sole- 
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ly  Upon  the  character  of  the  cause  of  action  and  not  upon  the  res- 
idence of  the  parties."  This,  however,  was  said  in  a  case  in  which 
only  individuals  were  concerned  as  plaintiff  and  defendant,  and  the 
same  is  true  of  the  Dammann  Case. 

In  Pratt  v.  Pennsylvania  R.  R.  Co.,  66  Misc.  Rep.  183,  121  N.  Y. 
Supp.  357,  the  demurrer  was  interposed  because  it  did  not  appear 
upon  the  face  of  the  complaint  that  plaintiif  was  a  resident  of  the 
state.  In  respect  of  corporations,  however,  the  jurisdiction  is  ex- 
pressly limited  by  subdivision  18  of  section  1  of  the  Municipal  Court 
Act,  which  extends  the  jurisdiction  to  all  domestic  corporations,  but 
limits  it  as  to  foreign  corporations  to  those  which  have  an  ofBce  in 
the  city  of  New  York.  Under  the  circumstances,  it  seems  to  me  to 
be  clear  that  this  jurisdictional  fact  must  be  alleged  in  the  complaint 
and  that  the  demurrer  herein  should  be  sustained. 

Judgment  reversed,  and  demurrer  sustained,  with  appropriate  costs 
in  the  court  below  and  the  costs  of  this  appeal,  with  leave  to  plaintiff 
to  serve  an  amended  complaint  within  five  days,  upon  payment  of  said 
costs.    All  concur. 


LORBFICE  y.  SARDELLA, 
(Supreme  Court,  Appellate  Term,  First  Department    January  7,  1916.) 

1.  Landlord  and  Tenant  (§  76*) — Sobuettinq — Waiveb  or  Stipclation. 

A  landlord,  Who  receives  rent  from  a  subtenant,  thereby  prima  fade 
waives  the  stipulation  In  the  lease  against  subletting  without  his  writt^i 
consent. 

[Ed.  Note. — For  other  cases,  see  Landlord  and  Tmant,  Oent.  Dig.  H 
225-230;    Dec  Dig.  {  76.»] 

2.  Landlord  and  Tenant  (§  169*) — Dbfectivk  Pbemisbs — Evidence. 

The  mere  making  by  one  of  a  lease  of  the  first  iloor  of  a  bnilding  is  not 
proof  that  he  owns  or  controls  the  entire  building,  and  in  the  absence 
of  proof  to  that  effect  he  Is  not  liable  for  injury  to  property  on  the  first 
floor  by  leakage  of  water  from  an  empty  apartment  above. 

[Ed.  Note. — For  other  cases,  see  Landlord  and  Tenant,  Gent.  Dig.  H 
644-646,  664-667,  681-684 ;    Dec.  Dig.  {  169.*] 

Appeal  from  Municipal  Court,  Borough  of  Manhattan,  First  Dis- 
trict. 

Action  by  Giovannina  Lorefice  against  Vito  Sardella.  From  a  judg- 
ment of  the  Municipal  Court,  dismissing  the  complaint,  with  costs,  at 
the  close  of  plaintiff's  case,  she  appeals.    Affirmed. 

Argued  December  term,  1914,  before  GUY,  BIJUR,  and  PAGE,  Jj[. 

Philip  Edward  Ittmann,  of  New  York  City  (Joshua  Haberman.  of 
New  York  City,  of  counsel),  for  appellant. 

Hirson  &  Bertini,  of  New  York  City  (Max  M.  Hirson,  of  New  York 
City,  of  counsel),  for  respondent. 

PAGE,  J.  The  action  was  brought  to  recover  damages  for  injury  to 
the  plaintiff's  property,  caused  by  leakage  of  water  from  an  empty 
apartment  above,  from  a  brok^i  water  pipe.  The  plaintiff  occupied 
the  rear  of  a  barber  shop,  which  was  leased  by  the  defendant  to  Alpino, 
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Giaretto  &  Co.  The  front  of  the  store  was  occupied  by  Giaretto  as  a 
barber  shop,  and  the  rear  was  used  originally  by  Alpino  as  a  hair-dress- 
ing parlor,  and  was  subleased  by  Alpino  to  the  plaintiff.  There  is  evi- 
dence that  after  the  subletting  to  the  plaintiff  the  defendant  accepted 
rent  from  her  with  knowledge  thereof,  and  impliedly  assented  to  her 
tenancy.  It  was  also  shown  that  the  cause  of  the  leakage  of  water 
was  that  a  rag  was  tied  around  a  broken  pipe  in  the  empty  apartment 
above  by  the  defendant,  instead  of  having  it  mended. 

[1,  2]  The  learned  trial  justice  dismissed  the  complaint  without  prej- 
udice to  another  action,  on  the  ground  that  there  was  no  proof  jof  a 
waiver  of  a  condition  in  the  lease  against  subletting  without  the  written 
consent  of  the  landlord.  I  am  of  we  opinion  that  this  was  error,  and 
that  the  plaintiff  made  out  a  prima  facie  case  of  waiver  by  acceptance 
of  the  rent  by  the  landlord.  Had  there  been  proof  that  the  landlord 
was  the  owner  of  or  in  control  of  the  rest  of  the  property,  or  was 
in  control  of  the  apartment  in  which  the  leak  occurred,  I  would  be  of 
the  opinion  that  the  judgment  should  be  reversed.  Levy  v.  Korn,  30 
Misc.  Rep.  199,  61  N.  Y.  Supp.  1109;  Harris  v.  Boardman,  68  App. 
Div.  436,  73  N.  Y.  Supp.  963 ;  Peters  v.  Kelly,  129  App.  Div.  290,  113 
N.  Y.  Supp.  357;  Donaldson  v.  Wilson,  60  Mich.  86,  26  N.  W.  842,  1 
Am.  St.  Rep.  487.  But  there  is  no  such  proof  in  the  record.  It  is 
true  that,  had  the  point  been  raised  in  the  court  below,  the  proof  could 
probably  have  been  made ;  but,  since  it  was  not,  it  cannot  be  said  that 
the  plaintiff  made  out  a  prima  facie  case.  The  making  of  the  lease 
by  the  defendant  to  Alpino,  Giaretto  &  Co.  of  the  first  floor  was  not 
sufficient  proof  that  .the  defendant  owned  or  controlled  the  entire 
building. 

The  dismissal  was  not  on  the  merits,  and  the  judgment  should  be 
affirmed,  with  costs.    All  concur. 


DEMUTH  V.  NEW  YOHK  UPB3  INS.  ft  TEUST  00. 
(Supreme  Court,  Appellate  Division,  Second  Department    December  18,  1914.) 

Tbustb  (S  366*) — SiQHTB  OT  Obkditobs — BltfroBctaatrc — Fabtos. 

In  an  action  by  a  Judgment  creditor  against  a  trustee  for  the  statutory 
damages  allowed  by  Code  Civ.  Proc.  S  1391,  for  tbe  refusal  of  the  trustee 
to  pay  to  tbe  creditor  the  percentage  of  tbe  Income  from  the  tmst  fund  on 
which  the  creditor  had  a  lien  under  that  section,  plaintiff  could  not  hare 
the  receiver  of  her  property,  appointed  in  proceedings  supplementary  to 
execution  against  her,  joined  as  party  defendant,  since  he  had  no  Joint 
interest  with  plaintiff  In  tbe  result  and  had  no  connection  with  the  other 
defendants. 

[Ed.  Note. — For  other  cases,  see  Trusts,  Cent  Dig.  {{  574-5S3;    Dec. 

Dig.  { see.*] 

Appeal  from  Special  Term,  Kings  County. 

Actictti  by  Jeannette  Demuth  against  the  New  York  Life  Insurance 
&  Trust  Company.  From  an  order  granting  plaintiff's  motion  to  make 
a  receiver  of  her  property  a  defendant  in  the  action,  defendant  appeals. 
Reversed,  and  motion  denied. 
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Argued  before  JENKS,  P.  J.,  and  BURR,  THOMAS,  RICH,  and 
STAPLETON,  JJ. 

Alexander  S.  Andrews,  of  New  York  City,  for  appellant. 
James  S.  McDonogh,  of  New  York  City,  for  respondent. 

STAPLETON,  J.  The  plaintiff  alleges  in  her  complaint  that  income 
accruing  from  trust  funds  was  due  her  judgment  debtor  by  the  defend- 
ant corporation,  and  that  upon  such  income  she  obtained  a  lien,  to 
the  extent  of  10  per  centum  thereof,  by  the  presentation  to  the  de- 
fendant of  an  execution  issued  as  directed  by  the  court  pursuant  to 
the  provisions'  of  section  1391  of  the  Code  of  Civil  Procedure.  She 
also  alleges  that  the  defendant  failed  or  refused  to  pay  over  to  the 
officer  presenting  the  execution  the  percentage  of  indebtedness.  She 
brings  the  action  to  recover  a  sum  of  money  only.  It  does  not  appear 
that  the  rights  of  other  judgment  creditors  are  involved.  The  plain 
provisions  of  the  section  cited  give  to  a  judgment  creditor  a  right  of 
action  against  the  trustee  who  so  acts.  After  issue  joined,  the  plain- 
tiff obtained  an  order  making  the  receiver  of  her  property,  appointed 
in  proceedings  supplementary  to  execution  against  her,  a  party  defend- 
ant in  the  action.    This  is  the  order  from  which  the  appeal  is  taken. 

The  cases  in  which  persons  who  were  not  original  parties  may  be 
introduced  into  an  action  are  defined,  and  the  additional  defendant 
here  is  not  within  the  class  described.  Gittleman  v.  Feltman,  191  N.  Y. 
205,  83  N.  E.  969.  One  of  the  purposes  of  the  amendment  of  section 
1391  of  the  Code  of  Civil  Procedure  by  chapter  148  of  the  Laws  of 
1908  was  to  measure  the  quantum  of  the  income  of  the  trust  fund 
which  a  beneficiary  is  compellable  to  apply  to  the  discharge  of  his 
judgment  debts.  Breariey  School  v.  Ward,  201  N.  Y.  358,  375,  376, 94 
N.  E.  1001,  40  L.  R.  A.  (N.  S.)  1215,  Ann.  Cas.  1912B,  251.  The  ne- 
cessity is  thus  avoided  of  resorting  to  equity  jurisdiction  to  ascertain 
the  amount  "beyond  what  is  necessary  for  the  suitable  support  of  the 
debtor  and  those  dependent  upon  him,  in  the  manner  in  which  they 
have  been  accustomed  to  live."    Williams  v.  Thorn,  70  N.  Y.  270,  278. 

It  is  unnecessary  to  decide  whether  the  rule  which  denied  to  a  re- 
ceiver appointed  in  proceedings  supplementary  to  execution  the  right 
to  maintain  a  creditor's  suit  to  reach  the  surplus  of  a  trust  fund  creat- 
ed by  a  third  person  (Campbell  v.  Foster,  35  N.  Y.  361)  applies  to  this 
statutory  action.  That  question  is  not  before  us.  The  plaintiff  and 
the  receiver  cannot  coexist  as  parties  plaintiff.  They  have  no  joint  in- 
terest in  the  result.  The  receiver  is  not  jointly  or  severally  liable  on 
the  claim  of  the  plaintiff,  and  he  has  no  connection  with  the  other  de- 
fendants. He  therefore  has  no  place  as  a  party  defendant  in  an  ac- 
tion at  law.  The  action  is  not  brought  to  adjust  conflicting  claims  to 
the  same  fund,  conceded  to  be  due  to  one  or  more  of  the  claimants ;  it 
is  brought  to  recover  damages  pursuant  to  a  statute.  Any  diflSculty 
which  is  presented  by  the  existence  or  conduct  of  the  receiver  is  sur- 
mountable, and  any  argument  based  upon  those  facts  is  not  persuasive. 

I  advise  that  the  order  be  reversed,  with  $10  costs  and  disburse- 
ments, and  the  motion  denied,  with  $10  costs.   All  concur. 
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GOI<DBN  y.  ADLBB  et  aX.  (two  cases). 

(Supreme  Court,  Appellate  Term,  First  Department    January  7,  1916.) 

Landlobd  and  Tenant  (g  169*) — Isivsixa  to  Tenant— Evidbnob — Contbol 
OF  Pbeuises. 

In  an  action  for  Injuries  to  a  tenant,  evidence  held  to  show  condoslTely 
that  defendants  had  leased  the  premises  to  another,  who  was  In  full  con- 
trol thereof  at  the  time  of  the  accident,  so  that  a  yerdict  should  have 
been  directed  for  defendants. 

[Ed.  Note.-r-For  other  cases,  see  Landlord  and  Tenant,  Cent  Dig.  §S 
644-646,  664-667,  681-684 ;   Dec.  Dig.  g  169.*] 

Appeal  from  Municipal  Court,  Borough  of  Bronx,  Second  District. 

Separate  actions  by  Elizabeth  Golden  and  Mary  Golden  against  Sam- 
uel Adler  and  Josef  Lax.  Judgment  for  plaintiff  in  each  action,  and 
defendants  appeal.    Reversed,  and  new  trial  .ordered. 

Argued  November  term,  1914,  before  LEHMAN,  DELANY,  and 
WHITAKER,  JJ. 

George  W.  Hurlbut,  of  New  York  City  (John  J.  Coe,  of  counsel),  for 
appellants. 

Claude  A.  Thompson,  of  New  York  City  (Alexander  Gordon,  of  New 
York  City,  of  counsel),  for  respondents. 

DELANY,  J.  These  are  two  actions  brought  against  the  same  de- 
fendants-^ne  by  an  infant  for  damages  for  personal  injuries,  the 
other  by  the  mother  of  the  infant  for  loss  of  her  daughter's  services 
and  earnings.  Both  cases  were  tried  before  the  court  and  a  jurjr, 
which  rendered  a  verdict  of  $150  in  favor  of  the  infant  and  $85  m 
favor  of  the  mother. 

The  infant  plaintiff  on  June  8,  1913,  was  living  with  her  mother, 
the  adult  plaintiff,  on  the  fifth  floor  of  a  tenement  house  on  East  132d 
street.  New  York  City.  On  the  evening  in  question,  while  ascending 
the  stairs  leading  from  the  second  to  the  third  floors,  the  infant  was 
thrown  down  by  a  defective  and  loosened  rubber  tread  on  the  fourth 
or  fifth  step  from  the  top  of  the  second  flight  of  stairs.  As  a  result 
of  her  fall  she  sustained  a  broken  collar  bone  and  was  compelled  to 
remain  at  home,  during  which  time  she  lost  her  salary,  and  on  her 
return  to  work  her  salary  was  reduced  by  her  employers. 

One  of  the  defenses  interposed  by  defendants  was  that  these  defend- 
ants were  not  in  control  of  the  premises  on  the  date  of  the  accident, 
but  that  Ae  premises  were  in  the  control  of  their  lessee,  Fannie  Offer- 
man,  and  had  been  in  said  lessee's  control  from  October  30,  1912.  If 
the  judgments  against  these  defendants  are  not  otherwise  objection- 
able, the  finding  of  the  jury,  under  the  circumstances,  both  as  to  the 
liability  of  defendants  and  the  damages,  may  well  remain  undisturbed ; 
but  as  to  whether  the  defendants  were  the  landlords,  and  were  in  con- 
trol of  the  premises  on  the  date  of  the  accident,  is  evidently  one  point 
upon  which  the  jury  was  allowed  to  find,  and  by  their  general  verdict 
did  find  for  the  plaintiffs. 

•For  oUier  cases  see  same  topic  ft  t  number  In  Dec.  A  Am.  Digs.  1907  to  date,  ft  Rep'r  Indexes 
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The  complaint  alleged  that  the  defendants  were  the  landlords  and 
in  possession  and  control  of  the  premises,  and  the  answers,  by  not 
denying,  admitted  these  allegations  as  facts.  At  the  opening  of  the 
case,  the  defendants'  attorney  moved  to  amend  their  answers  in  the 
following  language: 

"Defendants'  Counsel:  The  defendants  move  to  amend  their  answer  by 
pleading  affirmatively  the  following  Indenture  of  lease,  dated  October  30,  1912, 
between  Samuel  Adler  and  Josef  Lax,  as  landlords,  and  Fannie  OfFerman, 
as  tenant,  covering  the  premises  known  as  and  by  the  street  numbers  165  and 
167  Lincoln  avenue,  borough  of  the  Bronx,  city  of  Kew  Xorl^"  etc. 

The  trial  judge  granted  the  amendment,  after  offering  to  plaintiffs' 
attorney  an  adjournment  if  he  desired  one;  but  plaintiffs'  attorney 
insisted  upon  proceeding  to  trial. 

Defendants  introduced  a  lease  of  the  premises  to  Fannie  Oflferman, 
which  was  in  writing  and  signed  by  only  one  of  the  defendants,  Adler ; 
the  other  defendant,  Lax,  admitting  that  Adler  acted  for  both  of  them, 
and  that  the  paper  was  a  subsisting  lease  from  the  1st  day  of  Novem- 
ber, 1912,  to  the  1st  day  of  November,  1914.  The  course  of  the  exam- 
ination of  the  defendants  on  this  point,  by  the  plaintiffs'  attorney, 
would  seem  to  have  been  devised  with  the  intention  of  showing  that 
such  a  defense  was  not  brought  in  good  faith,  and  one  might  surmise 
that  the  plaintiffs'  attorney  believed  that  the  testimony  was  false ;  but 
the  cross-examination  brought  out  that  the  rent  was  paid  monthly  by 
check  to  the  defendants  by  the  alleged  lessee,  Offerman,  and  no  evi- 
dence was  introduced  to  controvert  this  fact.  The  lessee,  Offerman, 
testified,  and  the  defendants  testified,  that  the  lease  in  question  was 
made  in  a  lawyer's  office ;  but  no  evidence  was  introduced  to  controvert 
this,  or  the  time  that  the  lease  was  made.  The  adult  plaintiff  testified 
that  Mrs.  Offerman  was  introduced  to  her  by  the  defendants  at  about 
the  time  the  lease  was  made,  and  that  the  defendants  did  not  in  express 
words  introduce  her  as  their  lessee  of  the  premises,  but  did  as  the  per- 
son who  would  thereafter  collect  the  rent.    The  adult  plaintiff  testified : 

"Q.  What,  if  anything,  did  he  say  to  you  when  he  Introduced  Mrs.  Offer- 
man?  A.  He  Introduced  -her  and  Mr.  Offerman,  that  they  would  collect  the 
rent  thereafter." 

The  adult  plaintiff  thereafter  paid  the  rent  to  Mrs.  Offerman.  She 
testified,  also,  that  in  the  very  month  of  this  accident  she  had  com- 
plained to  Mr.  and  Mrs.  Offerman,  and  sometimes  to  the  housekeeper, 
as  to  the  condition  of  the  stairs  upon  which  the  accident  happened. 

The  listeners  at  the  trial  might  have  been  distrustful  of  the  truth  of 
these  statements,  and  perhaps  the  trial  judge  was  so  affected;  but 
there  is  no  evidence  in  the  case  to  controvert  the  making  of  the  lease, 
nor  to  overcome  a  single  one  of  the  statements  of  the  defendants'  wit- 
nesses, made  on  either  direct  or  cross  examination,  regarding  the  bona 
fides  of  the  transaction.  When  the  case  closed,  therefore,  in  our  opin- 
ion, the  complaint  should,  on  motion,  have  been  dismissed.  The  learned 
trial  judge,  however,  evidently  under  the  belief  that  an  issue  of  fact 
had  been  raised,  submitted  that  question,  with  others,  to  the  jury  in  the 
following  language: 
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"Now,  If  yon  find  the  foct  to  be  that  these  two  defendants,  the  owners  of 
this  property,  had  yielded  entire  possession  to  Tannle  Ofterman,  then  they 
would  not  be  liable,  because  the  premises  were  in  her  exclusive  control,  and 
they  had  no  domination  over  it." 

This  left  it  free,  it  seems  to  us,  for  the  jury  to  find  to  the  contrary, 
and  there  appears  to  us  to  be  no  evidence  to  support  such  a  finding. 

Judgment  reversed,  and  new  trial  ordered,  with  costs  to  the  appel- 
lants to  abide  the  event.    All  concur. 


PEOPLE  ex  rel.  MABA  t.  WALDO,  Police  Com'r. 
(Supreme  CSourt,  Appellate  Division,  S«cond  Department    December  24,  1914.) 

EviDBNCE  (§  574*) — Opinion  of  Exfest — Handwbmino — WBiaHT. 

Evidence  of  a  handwriting  expert  that  the  letter  was  written  by  re- 
lator win  not  support  a  finding  to  that  effect  against  the  relator's  positive 
testimony  that  he  knew  nothing  about  it. 

(Ed.  Note.— For  other  cases,  see  Evidence,  Cent  Dig.  {  2400;  Dec.  Dig.. 
S  574.»] 

Certiorari  by  the  People,  on  the  relation  of  John  J.  Mara,  to  review 
a  determination  of  Rhinelander  Waldo,  Police  Commissioner  of  New 
York  City,  dismissing  relator  from  the  police  force.  Determination 
annulled,  and  relator  ordered  reinstated. 

Argued  before  JENKS,  P.  J.,  and  BURR,  THOMAS,  CARR,  and 
RICH,  JJ. 

Jacob  Rouss,  of  New  York  City,  for  appellant. 
Frank  Julian  Price,  of  Brooklyn  (Thomas  F.  Magner,  of  Brooklyn, 
on  the  brief),  for  respondent. 

RICH,  J.  There  are  four  specifications  charging  a  violation  of  de- 
partment rules — by  writing  and  mailing  an  anonymous  letter  direct  to 
the  police  commissioner,  signed  "Patrolman,"  complaining  of  the  man- 
ner in  which  police  matters  were  conducted  in  the  Thirty-Fifth  pre- 
cinct ;  in  writing  such  communication  upon  paper  other  than  the  offi- 
cial department  stationery;  in  not  signing  his  full  name  thereto,  and 
giving  his  rank  and  shield  number;  and  in  denying  that  he  wrote, 
caused  to  be  written,  or  had  any  knowledge  of  such  letter  being  writ- 
ten. The  only  question  is  whether  the  evidence  sustains  the  determi- 
nation of  the  respondent  that  the  relator  wrote  the  letter. 

The  only  direct  evidence  tending  to  show  that  the  letter  was  written 
by  the  relator  is  the  evidence  of  a  handwriting  expert.  The  relator 
testified  that  he  did  not  write  it,  and  had  no  knowledge  of  its  having 
been  written.  No  reason  or  motive  is  disclosed  for  his  writing  it,  and 
it  appears  as  a  fact  that  the  conditions  complained  of  did  not  in  fact 
exist.  I  think  the  case  presented  is  to  be  controlled  by  the  decision 
of  this  court  in  People  ex  rel.  Hansen  v.  Waldo,  as  Police  Commis- 
sioner, 163  App.  Div.  665,  148  N.  Y.  Supp.  985. 

*For  otber  case*  see  same  topic  &  {  kdmbeb  In  D«o.  *  Am.  Olgg.  1907  to  date,  ft  Rep'r  Indexes 
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The  writ  must  therefore  be  sustained,  the  detennination  annulled, 
and  the  relator  restored  to  his  position,  with  $50  costs  and  disburse- 
ments. 

JENKS,  P.  J.,  and  BURR  and  THOMAS,  JJ.,  concur.  CARR,  J.. 
not  voting. 


KBBBR  T.  CBlNTRAIi  BREWING  CO.  OF  NEW  YORK. 
(Supreme  Conrt,  Appellate  Tenn,  First  Department    January  7,  1015.) 

1.  Nkolioenoe  (i  62*) — Use  of  Machinxrt — Bvidsnci. 

Where  an  automobile  la  left  In  a  position  where  It  cannot  start  of  lt> 
self,  but  requires  the  act  of  a  third  person  to  start  It,  negligence  cannot 
be  predicated  against  the  owner  from  the  fact  that  he  failed  to  take 
precautions  against  Interference  by   third  persons. 

[Ed.  Note. — For  other  cases,  see  Negligence,  Cent  Dig.  {{  7&-79;  Dec. 
Dig.  f  62.*] 

^  Nkquoenob  ({  134*) — Use  or  Machinebt — Evidence. 

Where,  in  an  action  for  damages  to  plaintiff's  house  by  an  auto  truck 
running  into  It,  the  undisputed  evidence  showed  that  the  truclc  came 
down  the  street  on  a  steep  Incline  and  ran  over  the  sidewalk  Into  the 
house,  and  that  no  chauffeur  was  on  the  truck  at  the  time,  but  none  of 
plaintiff's  witnesses  saw  the  truck  when  It  started,  and  the  chauffeur 
testified  that  he  so  arranged  the  brakes,  steering  wheel,  and  controller 
that  it  could  not  run  down  hill  without  outside  Interference,  and  a  boy 
testified  that  be  and  another  boy  changed  the  arrangements,  plaintiff 
could  not  rely  on  the  rule  of  res  ipsa  loquitur,  and  a  verdict  for  him 
was  not  sustained,  for  failure  to  prove  that  the  truck  ran  down  hill  of 
its  own  weight,  or  that  no  one  Interfered  with  It  while  in  the  position  In 
which  it  was  left 

[Ed.  Note.— For  other  cases,  see  Negligence,  Cent  Dig.  {{  267-270,  272, 
273;    Dec.  Dig.  {  134.*] 

8.  Neouqenoe  ({  134*) — Res  Ipsa  Loquiuje — Applicabilitt. 

The  rule  of  res  Ipsa  loquitur  cannot  apply,  where  no  negligence  of  de- 
fendant Is  shown  by  direct  evidence,  and  It  is  apparent  that  there  may 
have  been  other  causes  than  defendant's  negligence  which  led  to  the  ac- 
cident 

[Ed.  Note.— For  other  cases,  see  Negligence,  Cent  Dig.  {{  267-270,  272, 
278;   Dec.  Dig.  $  134.*] 

4.  Tbespass  (§  10*) — Trespass  to  Real  Estate — Evidence. 

A  trespass  to  real  estate  Involves  an  Invasion  by  act  of  the  trespasser, 
and  there  is  no  trespass  by  one  person  merely  because  his  property  1» 
precipitated  on  the  land  of  another  by  the  act  of  a  third  person,  and  evi- 
dence not  showing  bis  negligence  is  also  insufficient  to  establish  trespass. 

[Ed.  Note. — For  other  cases,  see  Trespass,  Gent  Dig.  H  8f  12;  Dec. 
Dig.  §  10.*] 

Whitaker,  J.,  dissenting. 

Appeal  from  Municipal  Court,  Borough  of  Manhattan,  Sixth  Dis- 
trict. 

Action  by  Peter  Keber  against  the  Central  Brewing  Company  of 
New  York.  From  a  judgment  of  the  Municipal  Court  for  plaintiff, 
defendant  appeals.    Reversed,  and  new  trial  ordered. 

*For  oUier  cans  see  game  topis  A  I  tmiBBB  in  Dec.  ft  Am.  Digs.  1907  to  date«  *  Rep'r  Indexes 
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Argued  November  term,  1914,  before  LEHMAN,  DELANY,  and 
WHITAKER,  JJ. 

Paskus,  Gordon  &  Hyman,  of  New  York  City  (Arthur  B.  Hyman, 
of  New  York  City,  of  counsel),  for  appellant. 

Edward  J.  Rowe,  of  New  York  City,  for  respondent 

LEHMAN,  J.  The  plaintiff  has  recovered  a  ju<^ment  for  damages 
caused  to  the  stoop  of  his  house  by  an  automobile  truck  owned  by 
the  defendant.  The  plaintiff  produced  several  witnesses  who  testified 
that  the  defendant's  truck,  loaded  with  beer  k^s,  came  down  the 
street,  which  is  a  somewhat  steep  incline,  and  ran  over  the  sidewalk 
into  plaintiff's  stoop.  No  chauffeur  was  upon  the  truck  at  the  time 
of  the  accident. 

[  1  ]  There  is  no  dispute  as  to  these  facts,  and  the  plaintiff  contends 
that  they  are  sufficient  to  establish  a  prima  facie  case  of  negligence 
against  the  defendant.  In  considering  whether  these  facts  are  suffi- 
cient to  establish  such  a  case,  it  must  be  remembered  that  it  has  been 
held  that  where  an  automobile  is  left  in  a  position  where  it  cannot 
start  of  itself,  but  requires  the  willful  act  of  a  third  person  to  set 
it  in  motion,  no  negligence  can  be  predicated  against  the  owner  of 
the  automobile  from  the  fact  that  he  failed  to  take  precautions  against 
tlie  interference  of  a  third  person.  Vincent  v.  Crandall  &  Godley  Co., 
131  App.  Div.  200,  115  N.  Y.  Supp.  600,  and  cases  there  cited. 

[2]  In  the  present  case,  none  of  the  plaintift's  witnesses  saw  the 
automobile  when  it  started  on  its  career  down  the  hill,  and  the  ques- 
tion, therefore,  raised  by  this  appeal,  is  whether  the  circumstances 
surrounding  the  accident  fairly  raise  an  inference  that  the  automobile 
was  negligently  left  in  such  a  position  that  it  started  down  hill  through 
the  force  of  gravity.  The  defendant's  chauffeur  testified  that  by  ar- 
rangement of  the  brakes,  the  steering  wheel,  and  the  controller  the 
automobile  was  placed  in  such  a  position  that  it  could  not  run  down 
hill  without  outside  interference,  and  he  produced  a  boy  who  testified 
that  he  and  another  boy  played  on  the  automobile  and  changed  these 
arrangements.  Of  course,  if  this  evidence  is  true,  then  the  defendant 
has  completely  rebutted  any  possible  inference  of  negligence  that 
might  arise  from  the  mere  happening  of  the  accident. 

[3]  In  my  opinion,  however,  no  such  inference  can  fairly  be  drawn 
from  the  circumstances  surrounding  the  happening  of  the  accident. - 
There  is  absolutely  no  evidence  that,  if  the  automobile  was  left  in 
the  state  to  which  the  chauffeur  testified,  it  could  have  gone  down 
hill  unless  interfered  with,  and  the  mere  fact  that  it  certainly  re- 
mained in  the  position  in  which  it  was  left  for  several  minutes  before 
it  started  down  hill  is  scrnie  evidence  that  it  was  left  in  a  safe  position. 
The  circumstances  of  the  accident,  therefore,  are  at  least  as  consist- 
ent with  the  view  that  the  accident  was  caused  by  the  act  of  a  third 
person  as  by  the  defendant's  negligence.  In  such  circumstances  the 
rule  of  res  ipsa  loquitur  does  not  apply,  for  it  is  well  established  that : 

The  "rule  of  res  ipsa  loquitur  cannot  be  applied  where  no  negligence  on 
the  part  of  the  defendant  is  shown  by  direct  evidence,  and  it  is  apparent 
that  there  may  have  been  other  causes  than  the  defendant's  negligence  which 
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led  to  the  accident"    Keenan  t.  McAdams  ft  Cartwrlgbt  IBevator  Co.,  129 
App.  Dlv.  117,  113  N.  Y.  Supp.  343. 

It  follows  that  unless  the  plaintiff  can  fill  out  his  proof  by  evi- 
dence that,  even  though  the  automobile  was  left  as  the  defendant 
claims,  it  still  could  have  gone  down  hill  of  its  own  weight,  or  by  evi- 
dence that  actually  nobody  interfered  with  the  truck  while  standing  in 
the  position  in  which  it  was  left,  there  can  be  no  fair  inference  that 
the  accident  occurred  through  the  defendant's  negligence.  In  reach- 
ing this  conclusion,  I  have  not  overlooked  the  fact  that  there  is  some 
evidence  that  the  auto  truck  started  to  slide  down  hill  a  second  time 
after  the  accident ;  but  inasmuch  as  there  is  no  evidence  that  its  posi- 
tion at  that  time  was  analogous  to  its  original  position,  or  that  the 
brakes  were  then  applied,  this  evidence  is  quite  immaterial. 

[4]  It  has  been  urged  that,  even  if  the  plaintiff  has  made  out  no 
cause  of  action  in  negligence,  he  has  made  out  a  cause  of  action  in 
trespass  by  proving  an  invasion  of  his  premises,  even  though  without 
negligence  on  the  defendant's  part.  In  this  contention  I  cannot  agree. 
A  trespass  necessarily  involves  an  invasion  by  act  of  the  trespasser, 
and  there  can  certainly  be  no  trespass  on  the"  part  of  one  person  mere- 
ly because  his  property  is  precipitated  on  another's  land  by  act  of  a 
third  party.  Consequently,  evidence  which  is  insufficient  in  this  case 
to  hold  the  defendant  on  the  theory  of  negligence,  because  the  acci- 
dent may  well  have  been  caused  by  the  act  of  a  third  party,  is  a  for- 
tiori also  insufficient  to  establish  trespass. 

Judgment  should  be  reversed,  and  a  new  trial  ordered,  with  costs 
to  the  appellant  to  abide  the  event. 

DELANY,  J.,  concurs, 

WHITAKER,  J.  (dissenting).  This  is  an  appeal  from  a  judgment 
of  the  Municipal  Court  entered  in  favor  of  the  plaintiff  after  trial 
before  the  court  and  a  jury.  The  defendant's  auto  truck  was  left 
standing  on  the  roadway  by  defendant's  driver.  The  truck,  for  some 
unexplained  reason,  started  and  ran  upon  the  sidewalk  and  into  a 
stoop  of  the  plaintiff's  house  and  damaged  it.  The  recovery  is  for 
such  damages ;  i.  e.,  the  cost  to  the  plaintiff  of  making  the  repairs. 

The  action  was  brought,  tried,  defended,  and  is  now  argued,  solely 
■upon  the  theory  of  defendant's  negligence.  While  there  is  doubt  as 
to  the  right  of  the  plaintiff  to  maintain  the  action  upon  the  theory  of 
negligence,  I  think  he  would  have  been  entitled  to  recover,  had  he  laid 
his  action  in  trespass.  After  an  examination  of  the  record,  I  am  of  the 
opinion  that  the  evidence  was  ample  to  sustain  the  trespass,  and  a  re- 
covery would  have  been  sustained  as  for  a  trespass,  without  proof  of 
actual  negligence  of  the  defendant.  Hay  v.  Cohoes  Co.,  2  N.  Y.  159- 
162,  51  Am.  Dec.  279 ;  St.  Peter  v.  Denison,  58  N.  Y.  417,  17  Am. 
Rep.  258 ;  Turner  v.  Degnon  Cont.  Co.,  99  App.  Div.  135,  90  N.  Y. 
Supp.  948;  McCahill  v.  Parker  Co.,  49  Misc.  Rep.  258,  97  N.  Y. 
Supp.  398;  38  Cyc.  995,  B. 

Substantial  justice  has  been  done,  and  the  judgment  should  be  af- 
firmed. 
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MENOBS  V.  EDWARDS  MOTOR  CAR  GO. 
(Supreme  CJonrt,  Appellate  Dlvtelon,  Second  Department.    December  18,  1914.) 

1,  Masteb  awd  Sbbvani  (i  286*) — ^Injubies  to  Sebvant — Actions — Evidek-ce 

— JuBT  Question. 

The  question  whether  the  master  furnished  an  Injured  employ^  with 
a  reasonably  safe  place  to  work  held  for  the  jury. 

[Ed.  Note.— For  other  cases,  (<ee  Master  and  Servant,  Cent.  Dig.  {§ 
1001,  1006,  1008,  101(^1016,  1017-1083,  1036-1042,  1044,  1046-1050;  Dec. 
Dig.  i  286.*] 

2.  Mastbb  and  Sebtant  <{  107*) — ^Injubixs  to  Sebvant — Safe   Place  to 

WOBK. 

While  ordinarily  an  employer  Is  not  bound  to  change  the  structural  con- 
dition of  the  building  in  which  the  employ^  accepts  work,  he  is  bound 
to  protect  the  «mploye,  when  the  nature  of  the  work  makes  tiiat  structural 
condition  dangerous. 

[Ed.  Note. — For  other  cases,  see  Master  and  Servant,  Cent  Dig.  §§  199- 
202,  212,  254,  2£S5;   Dec.  Dlg.^§  107.*] 

Appeal  from  Trial  Term,  Kings  County. 

Action  by  Charles  A.  Menges,  Jr.,  against  the  Edwards  Motor  Car 
Company.  From  a  judgment  for  defendant,  plaintiff  appeals.  Re- 
versed and  remanded. 

Argued  before  JENKS.  P.  J.,  and  THOMAS,  CARR,  STAPLE- 
TON,  and  PUTNAM,  JJ. 

William  H.  Griffin,  of  New  York  City,  for  appellant. 
Edward  J.  Walsh,  of  New  York  City,  for  respondent 

STAPLETON,  J.  The  action  is  to  recover  damages  for  injuries 
sustained  by  plaintiff  while  in  the  defendant's  service,  and  alleged  to 
have  been  caused  by  defendant's  negligence.  There  was  a  notice 
served  under  the  employers'  liability  provision  of  the  Labor  Law. 
The  complaint  was  dismissed  at  the  close  of  the  plaintiff's  case,  and 
the  plaintiff  appeals. 

One  of  defendant's  foremen,  Norkett,  and  his  assistant,  Rash,  were 
working  overtime.  They  were  moving  in  defendant's  factory,  by 
means  of  a  portable  crane  weighing  1,000  pounds,  a  motor  engine 
weighing  500  pounds  from  the  testing  room  to  the  assembly  room. 
The  crane  sat  on  four  wheels,  the  front  two  of  which  were  but  9 
or  10  inches  apart  and  swung  on  a  swivel.  On  the  bed  of  the  truck, 
over  the  front  wheels,  there  was  a  jib  with  an  arched  neck  that 
spanned  over  towards  the  rear.  From  this  arched  neck  the  motor 
was  suspended  by  means  of  a  rope.  It  was  entirely  clear  of  the  bed 
of  the  crane.  There  were  no  guy  ropes  or  other  attachments  for 
holding  it  in  place  or  securing  it  to  the  crane  itself,  so  that  it  swung 
in  unison  wiUi  the  crane's  movements. 

The  motor  was  being  moved  from  one  room  to  the  other  through 
a  passageway  which  ran  in  front  of  both  rooms.  The  floor  of  the 
passageway  was  convex.  One  of  its  sides  sloped  down  to  the  door 
of  the  chassis  assembly  room,  the  floor  of  which  was  level  and  about 
6  inches  higher  than  the  floor  of  the  passageway  at  the  point  of  con- 

*For  oUier  cases  see  same  topic  &  {  mombbb  In  Dec.  A  Am.  Digs.  1907  to  date,  tt  Rep'r  Indexes 
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tiguity.  In  an  attempt  to  overcome  this  difference  in  floor  levels, 
a  piece  of  wood  4  inches  wide,  2  inches  deep,  and  of  a  length  sufficient 
to  span  the  width  of  the  rear  wheels,  was  there  laid.  With  this  piece 
of  wood  in  place,  there  remained  a  difference  of  4  inches  in  the  ad- 
joining floor  levels.  The  foreman  and  his  assistant  had  brought  the 
crane  down  the  passageway.  They  turned  it  at  right  angles  and  faced 
it  towards  the  door  leading  into  the  assembly  room.  The  front  wheels, 
plaintiff's  witness  thought,  were  over  the  sill.  When  the  front  wheels 
were  over  the  sill,  the  suspended  load  remained  perpendicular  while 
the  bed  of  the  crane  was  elevated  in  front.  Additional  help  was 
needed  in  order  to  pull  the  rear  wheels  over  the  sill.  The  foreman 
called  plaintiff,  who  responded.  The  accident  is  thus  described  by 
the  foreman,  who  was  plaintiff's  witness: 

The  plaintiff  "placed  bis  hand  on  the  crane  Jib.  To  get  this  over  the 
sill,  we  had  to  push  It  back  a  little  ways  In  order  to  get  It  running  again ; 
jnst  a  matter  of  a  few  inches.  On  the  rear  wheels  coming  up  over  the  sill 
to  the  higher  floor  level,  the  motor  In  assuming  a  perpendicular  position 
again  swung  the  opposite  way  towards  the^  crane  Jib,  •  *  •  toward  the 
front.  The  fan  pulley  on  the  engine  crank  shaft  has  a  sharp  edge  on  it, 
rather  sharp,  very  little  rounded.  This  fan  pulley  Jammed  Menges'  finger 
against  the  arm  of  the  crane  jib.  ♦  •  *  That  caused  the  injury  to  Ws 
hand.  *  *  •  Mr.  Rash"  (the  assistant)  "was  pulling  on  the  handle. 
*    *    *    I  was  endeavoring  to  steady  the  engine  to  counteract  the  sway." 

In  moving  the  motor  engines  by  means  of  this  crane,  never  less 
than  three  men,  and  more  often  four,  were  employed.  He  further 
testified  that  plaintiflF  was  a  toolroom  clerk.  He  had  seen  plaintiff  in 
various  occupations.  He  had  seen  him  assisting  in  the  stockroom. 
The  work  in  the  stockroom  consisted  of  assorting  materials  and  classi- 
fying them.  He  had  also  seen  plaintiff  assisting  the  pay  clerk.  That 
was  clerical  work.  As  far  as  he  knew,  plaintiff's  duty  was  to  give 
out  tools  to  the  men.  He  neither  hired  nor  discharged  the  plaintiff. 
He  did  not  tell  the  superintendent  or  the  assistant  superintendent  that 
he  was  going  to  use  the  plaintiff.  No  one  told  him  to  use  the  plain- 
tiff. The  plaintiff  testified  that  he  had  never  done  work  of  that  char- 
acter before.  He  took  such  orders  as  this  particular  foreman  gave 
him.  On  numerous  occasions  he  had  received  instructions  from  this 
foreman  as  to  his  work.  The  assistant  superintendent  told  him  to 
take  orders  from  the  different  foremen. 

[1,2]  The  plaintiff's  only  point  is  that  the  defendant's  negligence 
was  clearly  a  question  for  the  jury.  Under  this  point  he  states  nine 
different  specifications  of  actionable  negligence  alleged  in  the  com- 
plaint, to  wit:  That  defendant  furnished  an  unsafe  place;  that  it 
directed  the  removal  of  the  crane  with  an  unsafe  number  of  men; 
that  it  omitted  to  see  that  the  ways,  works,  machinery,  and  plant  were 
in  proper  condition;  that  it  omitted  to  take  any  steps  to  elevate  the 
crane  at  the  driveway,  so  that  it  could  be  moved  past  the  same  in 
safety ;  that  it  omitted  to  remedy  the  dangerous  condition  existing  at 
the  doorway;  that  it  omitted  to  warn  plaintiff  of  the  dangers  inci- 
dental to  the  removal  of  the  motor  and  crane ;  that  it  omitted  to  lake 
any  precaution  for  the  safety  of  the  plaintiff;  that  it  omitted  to  give 
plaintiff  any  instructions  in  the  doing  of  the  work;  that  it  failed  to 
provide  plaintiff  with  a  safe  place  to  work. 
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From  an  examination  of  the  evidence,  we  think  the  liability  or 
nonliability  of  the  defendant  depends  on  whether  or  not  there  was  a 
violation  of  its  duty  to  furnish  plaintiff  with  a  reasonably  safe  place 
to  work,  and  that  upon  this  assignment  of  negligence  a  question  of 
fact  arose.  While  ordinarily  an  'employer  is  under  no  duty  to  change 
the  structural  condition  of  tfie  building  in  which  the  employ^  accepts 
employment,  there  is  an  obligation  to  protect  the  employ6  when  the 
nature  of  the  work  makes  that  structural  condition  dangerous.  See 
Dzubak  v.  West  Side  Foundry  Co.,  163  App.  Div.  121,  148  N.  Y. 
Supp.  403. 

The  judgment  should  be  reversed,  and  a  new  trial  granted;  costs 
to  abide  the  event 

JENKS,  P.  J.,  and  THOMAS  and  PUTNAM,  JJ.,  concur.  CARR, 
J.,  not  voting. 


PEOPLE  v.  STRAUSS. 
(Sapreme  Cknirt,  AppeUate  Division,  Second  Department    December  18,  1914.) 

1.  Cbiminai.  Law  (S  027^*) — Insfeotion  of  Gbano  Jubt  Minittes — Right  to 

Inspect. 

Where  accused  delayed  nearly  a  year  after  Indictment  and  arraignment, 
before  moving  for  leave  to  Inspect  the  minutes  of  the  grand  Jury,  for  the 
pnrpose  of  moving  to  dismiss  the  Indictment  because  the  facts  before  that 
body  were  not  sufficient  to  warrant  It,  his  motion  must  be  denied  on  ac- 
count of  laches. 

[Ed.  Note.— For  other  cases,  see  Criminal  Law,  Gent  Dig.  fi  1431,  1434, 
1435;  Dec.  Dig.  i  627%.*] 

2.  Cbihihai.  Law  ({  1023*) — ^Appeal — Obdebs  Appealable. 

A  motion  for  leave  to  Inspect  the  minutes  of  the  grand  Jury,  so  as  to 
move  to  dismiss  on,  the  ground  the  evidence  did  not  warrant  the  indict- 
ment, Is  addressed  to  the  sound  discretion  of  the  trial  court  and  a  de- 
nial is  not  appealable.  • 

[Ed.  Note.— For  other  cases,  see  Criminal  Law,  Cent  Dig.  K  2583-2598; 
Dec.  Dig.  {  1023.*] 

Appeal  from  Nassau  County  Court 

Samuel  Strauss  was  indicted.  From  an  order  denying  his  motion 
for  leave  to  inspect  the  minutes  of  the  grand  jury,  for  the  purpose  of 
making  a  motion  to  dismiss  the  indictment  on  the  ground  the  facts  did 
not  warrant  it,  he  appeals.    Affirmed.  > 

Argued  before  JENKS,  P.  J.,  and  BURR,  THOMAS,  RICH,  and 
PUTNAM,  JJ. 

Charles  Pope  Caldwell,  of  New  York  City,  for  appellant. 

Charles  R.  Weeks,  Asst.  Dist.  Atty.,.of  Mineola,  for  the  People. 

RICH,  J.  This  appeal  is  from  an  order  of  the  County,  Court  of 
Nassau  County,  denying  defendant's  motion  for  leave  to  inspect  the 
minutes  of  the  grand  jury  for  the  purpose  of  making  a  motion  to  dis- 
miss such  indictment  upon  the  ground  that  the  facts  before  that  body 
were  not  sufficient  to  warrant  the  findings  of  the  indictment.    The  in- 
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dictment  is  for  seduction  under  promise  of  marriage ;  it  was  found  on 
October  24,  1913;  the  defendant  was  arraigned  on  the  29th  of  that 
month,  and  after  pleading  not  guilty  was  released,  pending  trial,  on 
bail. 

[1,  2]  The  motion  was  properly  denied  on  the  ground  of  laches,  and 
the  order  must  be  affirmed ;  but  there  is  another  reason  for  the  affirm- 
ance. The  motion  was  addressed  to  the  sound  discretion  of  the 
court,  the  order  is  not  appealable,  and  we  are  therefore  without  power 
to  review  it.  Matter  of  Montgomery,  126  App.  Div.  72,  110  N.  Y. 
Supp.  793;  People  v.  Wendel,  128  App.  Div.  437,  438,  112  N.  Y.  Supp. 
837;  People  v.  Zerillo,  140  App.  Div.  902,  125  N.  Y.  Supp.  1137. 

The  order  of  the  County  Court  of  Nassau  County  must  be  affirmed. 
All  concur. 


UCHTENSTBEN  v.  AUGUSTA-AIKEN  RT.  &  ELECTRIC  CORPORATION. 

(No.  6571.) 

(Supreme  Court,  Appellate  Division,  First  Department    December  31,  1914.) 

1.  Death  (§S  8,  11») — Wbonqful  Death — ^Nature  or  Action. 

.  A  cause  of  action  for  wrongful  death  does  not  exist  at  common  law,  Is 
wholly  statutory,  and  depends  on  the  statute  of  the  state  where  the  death 
was  caused. 

[Ed.  Note. — For  other  cases,  see  Death,  Cent  Dig.  U  10,  12,  15,  36,  52, 
121,  133;  Dec.  Dig.  S§  8, 11.*] 

2.  Death  (§  47*) — ^Action — Complaint — ^Nesuoence — "Homicide." 

Civ.  Code  Ga.  1895,  §  3828,  creates  an  action  for  wrongful  death,  and 
section  3829  provides  that  the  word  "homicide,"  as  used  in  the  preced- 
ing section,  shall  Include  all  cases  where  the  death  of  a  human  being  re- 
sults from  a  crime  or  from  criminal  or  other  negligence.  Eeld,  that 
where  a  complaint  for  death  of  a  strike  breaker  In  defendant's  employ 
merely  alleged  that  decedent  accepted  employment  on  defendant's  agree- 
ment to  protect  him,  but  that,  while  he  was  acting  In  the  course  of  his 
employment,  he  was  assaulted  and  Injured  by  strikers  by  reason  of  de- 
fendant's failure  to  supply  a  sufficient  number  of  guards  and  other  per- 
sons to  protect  decedent,  and  there  was  no  allegation  that  defendant 
failed  to  use  reasonable  care  to  protect  decedent,  the  complaint  merely 
alleged  defendant's  breach  of  a  contract  obligation,  and  not  that  dece- 
dent's death  was  brought  about  by  defendant's  negligence,  and  was  there- 
fore insufficient. 

[Ed.  Note.— For  other  cases,  see  Death,  Cent.  Dig.  i  61;  Dea  Dig. 
{  47.* 

For  other  definitions,  see  Words  and  Phrases,  First  and  Second  Series, 
Homicide.] 

Appeal  from  Special  Term,  New  York  County. 

Action  by  Carrie  A.  Lichtenstem  against  the  Augusta-Aiken  Rail- 
way &  Electric' Corporation,  from  an  order  granting  plaintiff's  mo- 
tion for  judgment  on  the  pleadings,  defendant  appeals.  Reversed,  and 
motion  denied,  with  leave  to  plaintiff  to  serve  an  amended  complaint. 

See,  also,  149  N.  Y.  Supp.  1093. 

Argued  before  CLARKE,  McLAUGHLIN,  LAUGHLIN,  SCOTT, 
and  HOTCHKISS,  JJ. 
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William  R.  Begg,  of  New  York  City,  for  appellant. 
Eugene  I.  Yuells,  of  New  York  City,  for  respondent 

McLaughlin,  J.  Tlie  complaint  alleges,  in  substance,  that  the 
defendant  is  a  corporation  organized  under  the  laws  of  the  state  of 
Georgia  and  engaged  in  the  operation  of  a  railroad  in  the  city  of 
Augusta  in  that  state;  that  in  September,  1912,  a  strike  existed  be- 
tween the  defendant  and  its  employes,  and  while  the  same  was  in 
progress  one  Irving  A.  Lichtenstem  was  employed  by  the  defendant 
as  a  motorman  on  one  of  its  cars ;  that  he ,  accepted  the  employment 
upon  the  assurance  and  undertaking  that  he  would  be  protected  and 
saved  harmless  by  the  defendant  from  all  loss,  injury,  damage,  and 
liability ;  that  he  was  assaulted  by  strikers  while  engaged  In  the  fur- 
therance of  the  business  of  the  defendant,  and  his  death  resulted  from 
the  injuries  received;  that  the  assault  occurred  "without  provocation 
or  negligence  on  the  part  of  the  decedent,  but  solely  by  reason  of 
the  omission  of  the  defendant  to  comply  with  the  assurances  herein- 
before described,  and  in  consequence  of  its  failure  and  omission  to 
supply  a  sufficient  number  of  guards  and  other  persons  to  protect  the 
decedent  while  he  was  engaged  in  the  performance  of  the  duties  of 
his  employment."  The  complaint  then  sets  out  the  Georgia  statute 
relative  to  the  recovery  of  damages  for  homicide,  and  alleges  that  the 
decedent  was  unmarried;  that  the  plaintiff  was  his  mother,  and  de- 
pendent in  part  upon  him  for  support.  Judgment  was  demanded  in 
the  sum  of  $50,000.  "Hie  defendant  demurred  to  the  complaint  upon 
the  ground  that  it  did  not  state  facts  sufficient  to  constitute  a  cause 
of  action.  After  the  demurrer  was  interposed,  plaintiff  moved  for 
judgment  on  the  pleadings,  which  was  granted,  with  leave  to  the  de- 
fendant to  withdraw  its  demurrer  and  answer  upon  payment  of  costs. 
From  this  order  defendant  appeals. 

[1]  A  cause  of  action  to  recover  damages  for  the  death  of  a  per- 
son does  not  exist  at  common  law.  It  is  wholly  statutory  (Debevoise 
V.  Railroad  Co.,  98  N.  Y.  377,  50  Am.  Rep.  683 ;  Duncan  v.  St.  Luke's 
Hospital,  113  App.  Div.  68,  98  N.  Y.  Supp.  867),  and  depends  upon 
the  statute  of  the  state  where  the  death  was  caused  (Debevoise  v. 
Railroad  Co.,  supra;  Gurofsky  v.  Railroad  Co.,  121  App.  Div.  126, 
105  N.  Y.  Supp.  514). 

[2]  It  is  fairly  to  be  inferred  from  the  allegations  of  the  complaint 
under  consideration  that  the  death  occurred  in  the  state  of  Georgia; 
and  whether  plaintiff  is  entitled  to  recover,  upon  the  facts  set  forth, 
depends  upon  the  construction  to  be  put  upon  the  statute  of  that  state, 
giving  a  right  of  action  in  case  of  death.  The  statute,  or  so  much 
of  it  as  is  material  to  the  subject  under  consideration,  provides  as  fol- 
lows : 

"Sec.  3828.  Recovery  for  Homicide,  When. — •  •  •  A  mother,  or,  If  no 
mother,  a  father,  may  recover  for  the  homicide  of  a  child  minor  or  sal  juris, 
upon  whom  she  or  be  Is  dependent,  or  who  contributes  to  his  or  her  sup- 
port, unless  said  child  leave  a  wife,  husband  or  child.    »    •    • 

"Sec.  3829.  Definition  of  Terms  In  Preceding  Section.— The  word  'Homi- 
cide,' used  in  the  preceding  section,  shall  be  held  to  Include  all  cases  where 
the  death  of  a  human  being  results  from  a  crime  or  from  criminal  or  other 
negligence.    *    *    •  •• 

160N.T.S.— 63 
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The  question  presented,  therefore,  is  whether  the  complaint  alleges 
that  the  deceased  came  to  his  death  through  the  negligence  of  the  de- 
fendant, within  the  meaning  of  the  statute  above  quoted.  In  the  ab- 
sence o,f  any  authority  to  the  contrary,  it  must  be  assumed  that  the 
statute  uses  the  word  "negligence"  in  its  ordinary  legal  sense.  Dun- 
can V.  St.  Luke's  Hospital,  supra;  Singleton  v.  Felton,  101  Fed.  526, 
42  C.  C.  A.  57.  Putting  this  construction  upon  the  statute,  I  am  of 
the  opinion  that  the  complaint  does  not  state  a  cause  of  action.  It 
contains  no  allegations  to  the  effect  that  the  defendant  failed  to  use 
reasonable  care  to  protect  the  deceased,  and  that  was,  of  course,  the 
extent  of  its  obligation.  There  is  no  conunon-law  duty  on  the  part 
of  an  employer  to  protect  his  employes  from  assault  by  strangers. 
It  is  true  that  the  defendant  is  alleged  to  have  agreed,  at  tfie  time  the 
deceased  was  employed,  that  he  "would  be  protected  and  saved  harm- 
less from  all  loss,  injury,  damage,  and  liability,"  but  defendant's  fail- 
ure to  perform  this  contract  obligation  does  not  in  itself  constitute 
negligence.  Nor  are  there  any  allegations  in  the  complaint  to  the  ef- 
fect that  the  defendant  was  negligent  in  the  performance  of  its  con- 
tract. From  all  that  there  appears,  defendant  may  have  exercised  a 
very  high  degree  of  care  in  the  protection  of  the  deceased.  In  this 
respect  the  case  at  bar  is  clearly  distinguishable  from  Duncan  v.  St. 
Luke's  Hospital,  supra,  affirmed  192  N.  Y.  580,-85  N.  E.  1109,  upon 
which  the  respondent  relies. 

The  mere  breach  by  defendant  of  its  contract  obligation,  assuming 
that  such  breach  existed,  cannot  be  made  the  basis  of  an  action  in  tort 
for  decedent's  death.  Rich  v.  Railroad  Co.,  87  N.  Y.  382;  Stelz  v. 
Van  Dusen,  93  App.  Div.  358,  87  N.  Y.  Supp.  716;  Lewis'  Adm'r  v. 
Coal  Co.,  112  Ky.  845,  66  S.  W.  1044,  57  L.  R.  A.  447.  In  the  Lewis 
Case  the  facts  were  quite  similar  to  those  set  out  in  this  complaint. 
There  a  large  number  of  employes  of  defendant,  who  were  union  men, 
were  on  a  strike,  and  nonunion  employes  were  frightened  from  con- 
tinuing in  defendant's  employ  by  threats  of  the  strikers.  Plaintiff's 
intestate,  a  nonunion  man,  was  threatened  and  communicated  that  fact 
to  defendant's  superintendent,  who  then  agreed,  in  consideration  ol 
plaintiff's  intestate  continuing  at  work,  that  the  defendant  would  hire 
a  sufficient  guard  to  protect  him  from  the  strikers.  The  intestate,  re- 
lying upon  this  agreement,  continued  at  work.  He  was  subsequently 
assaulted  by  the  strikers,  and  so  injured  that  he  died  shortly  there- 
after. It  was  held,  even  assuming  there  was  a  breach  of  contract,  that 
it  did  not  make  defendant  liable  on  the  ground  of  negligence  under 
the  Kentucky  statute,  which  is  quite  similar  to  the  Georgia  statute. 
See,  also,  Schick  v.  Fleischauer,  26  App,  Div.  210,  49  N.  Y.  Supp. 
962;  Tuttle  v.  Manufacturing  Co.,  145  Mass.  169,  13  N.  E.  465; 
Glenn  v.  Hill,  210  Mo.  291,  109  S.  W.  27,  16  L.  R.  A.  (N.  S.)  699. 

It  follows  that  the  order  appealed  from  should  be  reversed,  with 
$10  costs  and  disbursements,  and  the  motion  denied,  with  $10  costs, 
with  leave  to  plaintiff  to  serve  an  amended  complaint  upon  payment 
of  costs  in  this  court  and  in  the  court  below.    All  concur. 
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IltANKLIN  BLDQ.  CO.  ▼.  FINN.    (No.  6643.) 
(Supreme  Court,  Appellate  Division,  First  Department    December  31,  1914.) 

1.  IiARDLOBD    AND   TZNAITC    (i    190*) — POSSKSSION   OV   FBBIIISXS — ^DlBTUBBAHCX 

BT  City. 

Where  a  tenant  was  entitled  to  the  use  of  vaults  constructed  under  the 
street,  the  taking  of  such  vaults  by  the  city  for  a  subway  was  not  an 
eviction  of  the  tenant,  or  breach  of  the  ImpUed  covenant  for  quiet  enjoy- 
ment, but  at  most  entitled  tbe  tenant  to  a  reduction  of  the  rent;  and 
where  the  tenant  relies  upon  the  taking  of  the  vaults  as  a  counterclaim 
in  summary  proceedings  to  recover  the  premises  for  nonpayment  of  rent, 
be  must  show  that  the  amount  of  such  reduction  exceeds  the  rent  due. 

[Ed.  Note. — For  other  cases,  see  Landlord  and  Tenant,  Cent.  Dig.  {} 
765-768 ;   Dec.  Dig.  g  190.*] 

2.  Landlord  and  TIinant  (§  190*) — Possession  of  Pbemises — Dist0bbancb 

BY  Third  Persons — Iiiability  of  Landlobd. 

Where  tbe  landlord  himself  evicts  the  tenant  from  part  of  the  demised 
premises,  the  right  to  rent  is  suspended  until  i>ossesslon  Is  restored ;  but, 
If  the  partial  eviction  Is  by  a  third  party,  the  tenant  must  pay  propor- 
tionately the  rent  for  the  premises  of  which  he  remains  In  possession. 

[Ed.  Note. — For  other  cases,  see  Landlord  and  Tenant,  Cent  Dig.  {{ 
76&-769;    Dec  Dig.  f  190.*] 

3.  Landlobd  and  Tenant  (§  298*) — Recovery  of  Possession — Summary  Pbo- 

CBBDiNOB — Counterclaim — Negligence. 

In  summary  proceedings  to  recover  possession  of  leased  premises  for 
nonpayment  of  rent,  the  tenant  cannot  by  way  of  counterclaim  allege 
damages  caused  by  negligence  of  the  landlord  In  making  alterations  and 
repairs,  since  such  claims  arise  in  tort,  and  not  In  contract 

[Ed.  Note. — For  other  cases,  see  Landlord  and  Tenant,  Ont  Dig.  {§ 
1276-1280;   Dec.  Dig.  §  298.*] 

4.  Landlord  and  Tenant  (g  298*) — Recovery  of  Possession — Summary  Pbo- 

CEE  DINGS— Statute. 

The  amendment  to  Code  ClT.  Proe.  g  2244,  made  by  Laws  1893,  c,  705, 
by  adding  to  the  defenses  that  may  be  Interposed  in  summary  proceed- 
ings an  answer  setting  forth  new  matter  constituting  a  legal  or  equitable 
defense  or  counterclaim,  does  not  allow  any  matter  to  be  set  forth  in 
such  counterclaim  which  could  not  be  pleaded  as  a  counterclaim  in  an 
action  for  rent 

[Ed.  Note. — ^For  other  cases,  see  Landlord  and  Tenant,  Cient  Dig.  gg 
1276-1280;    Dec.  Dig.  g  298.*] 

Appeal  from  Appellate  Terra,  First  Department. 

Summary  proceeding  by  the  Franklin  Building  Company  against 
John  B.  Finn  to  recover  possession  of  leased  premises.  A  judgment 
of  the  Municipal  Court  for  the  defendant  was  reversed,  and  new  trial 
granted,  by  the  Appellate  Term  (86  Misc.  Rep.  20,  148  N.  Y.  Supp. 
90),  and  defendant  appeals.  Determination  of  Appellate  Term  af- 
firmed, and  final  order  directed  for  petitioner. 

Argued  before  INGRAHAM,  P.  J.,  and  LAUGHLIN,  SCOTT, 
DOWLING,  and  HOTCHKISS,  JJ. 

Ernest  Rhea  Early,  of  New  York  City,  for  appellant 
John  G.  Milbum,  Jr.,  of  New  York  City  (Thomas  S.  Doughty,  of 
New  York  City,  on  the  brief),  for  respondent. 

*For  other  cases  cee  same  topic  &  !  numbkb  in  Dec.  A  Am.  Digs.  1907  to  date,  &  Rep'r  Indexes 
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LAUGHLIN,  J.  This  is  a  summary  proceeding  to  recover  the  pos- 
session of  premises  in  the  borough  of  Manhattan,  New  York,  consist- 
ing of  the  store,  basement,  and  subbasement  of  the  building  extending 
from  Broadway  to  Franklin  and  Benson  streets,  and  known  as  No. 
358  Broadway,  as  Nos.  59  to  65  Franklin  street,  whidx,  with  the  ex- 
ception of  the  space  in  the  subbasement  on  the  Franklin  street  end  of 
the  building  occupied  by  engines  and  boilers  and  the  engine  room 
and  coal  vaults  connected  therewith,  and  the  right  of  access  to  the 
engines  and  boilers  for  the  purpose  of  operating  them,  and  to  the  ele- 
vators operated  by  them,  were  leased  by  the  petitioner  in  this  proceed- 
ing to  Finn  by  an  indenture  dated  February  19,  1907,  for  the  period 
ending  on  the  1st  day  of  March,  1912,  and  were  relet  by  the  same  land- 
lord to  the  same  tenant  by  an  indenture  bearing  date  the  27th  day  of 
January,  1912,  for  the  period  of  three  years  from  the  1st  day  of  Feb- 
ruary, 1912,  to  be  used  and  occupied  as  a  furniture  salesroom,  for 
which  the  tenant  agreed  to  pay  the  annual  rental  of  $7,000  in  equal 
monthly  installments  in  advance.  The  petitioner  shows  default  in  the 
payment  of  rent  for  the  months  of  Tune,  July,  August,  September,  and 
October,  1913,  aggregating  $2,916.70. 

The  tenant  ultimately  interposed  an  amended  answer  denying  that 
any  rent  was  due  or  owing,  and  alleged  as  a  first  defense  that  in  mak- 
ing the  lease  he  was  acting  for  the  copartnership  of  Finn  Bros.,  and 
that  the  possession  was  that  of  said  firm,  and  that  this  was  understood 
by  the  landlord.  He  then  pleaded  13  further  separate  defenses  and 
counterclaims;  the  same  facts  being  pleaded  in  each  instance  under 
the  heading  both  as  a  defense  and  counterclaim.  The  first  counter- 
claim is  designated  the  second  defense,  doubtless  owing  to  the  fact 
that  there  was  a  first  separate  defense  not  pleaded  as  a  counterclaim, 
and  that  form  was  followed  throughout.  The  trial  was  before  one 
of  the  judges  of  the  Municipal  Court  and  a  jury.  The  court  dismissed 
the  eighth  and  twelfth  counterclaims,  and  the  defenses  claimed  by  vir- 
tue of  the  facts  therein  pleaded,  but  left  all  of  the  other  defenses,  ex- 
cepting the  first,  which  was  without  merit  and  appears  to  have  been 
abandoned,  and  all  other  counterclaims  to  the  jury.  A  general  verdict 
was  rendered  in  favor  of  the  tenant,  and  from  the  final  order  entered 
thereon  the  landlord  appealed  to  the  Appellate  Term,  which,  by  a  ma- 
jority vote,  reversed  the  order,  on  the  ground  that  the  court  erred  in 
submitting  the  seventh  and  eighth  counterclaims  to  the  jury,  and  on 
the  further  ground  that  the  evidence  in  support  of  the  other  counter- 
claims was  "vague  and  inconclusive,  and  not  sufficient  to  support  the 
jury's  verdict." 

The  reason  assigned  by  the  majority  opinion  at  the  Appellate  Term 
lor  holding  that  the  seventh  and  eighth  counterclaims  should  not  have 
been  submitted  to  the,  jury  is  that  they  relate  to  work  ordered  by  the 
Public  Service  Commission  in  connection  with  the  construction  of 
the  subway,  and  that  the  work  was  performed  by  the  Degnon  Con- 
struction Company,  over  which  the  plaintiff  had  no  control.  It  is  con- 
ceded that  the  work  performed  by  the  Degnon  Construction  Company 
by  order  of  the  Public  Service  Commission  was  that  to  which  the 
seventh  defense  and  sixth  counterclaim  only  relates.    The  tenant  by 
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that  defense  and  counterclaim  claims  an  eviction.  The  answer  is 
somewhat  complicated,  and  the  form  of  the  pleading  is  liable  to  con- 
fuse one  attempting  to  analyze  the  evidence  in  the  light  of  the  nu- 
merous contentions  made  in  behalf  of  the  tenant,  and  the  learned  Ap- 
pellate Term  was  doubtless  thereby  inadvertently  led  into  erroneously 
stating  the  particular  counterclaim  and  defense,  and  the  nature  there- 
of, to  which  the  principle  of  law  upon  which  it  in  part  predicated  the 
reversal  applied ;  but  that  is  of  no  importance  and  does  not  affect  the 
decision. 

[1,  2]  The  tenant  pleaded  for  a  sixth  counterclaim,  and  as  a  de- 
fense, that  on  or  about  the  I5th  day  of  October,  1912,  the  landlord, 
in  violation  of  the  provisions  of  the  lease,  evidently  referring  to  the 
implied  covenant  for  quiet  enjoyment,  entered  upon  the  premises  and 
partially  evicted  the  tenant  therefrom  by  constructing  a  brick  wall 
along  the  Broadway  line  of  the  premises,  and  thereby  cut  off  the 
tenant's  access  to  the  vaults  in  Broadway,  which  were  appurtenant 
to  the  premises  demised,  and  cut  off  light,  air,  and  access,  and  has  ever 
since  neglected  and  refused  to  remove  the  wall  and  to  permit  the 
tenant  to  use  the  vaults.  The  material  facts  with  respect  thereto  are 
that  the  city  reclaimed  for  subway  purposes  the  space  in  Broadway 
occupied  by  the  vaults  appurtenant  to  the  premises  leased  to  the  ten- 
ant, and  the  contractor,  in  constructing  the  subway,  according  to  the 
plans  and  specifications  duly  adopted  therefor,  constructed  the  wall 
along  the  Broadway  line  of  the  premises,  and  cut  off  access  to  and 
use  of  the  vaults  in  connection  with  the  demised  premises ;  but  other- 
wise the  tenant  continued  in  possession.  The  learned  Appellate  Term 
was  right  in  holding  that  this  afforded  no  basis  for  a  counterclaim  in 
the  summary  proceeding. 

There  was  no  wrongful  eviction  or  breach  of  the  implied  covenant 
for  quiet  enjoyment,  for  while  it  may  have  been  expected  when  the 
lease  was  made,  and  even  that  is  doubtful  on  the  facts  of  this  case, 
that  the  municipal  authorities  would  continue  to  permit  the  use  of  the 
vaults,  yet  when,  in  the  exercise  of  a  paramount  title  and  superior 
right,  that  space  was  recalled  for  public  use,  the  tenant  could  not  re- 
main in  possession  of  the  remaining  part  of  the  demised  premises  and 
refuse  to  pay  rent,  and  at  most  his  only  right  was  to  claim  a  reduc- 
tion or  apportionment  of  the  rent,  and  it  would  have  been  inctunbent 
on  him  to  have  shown  that  his  claim  for  such  reduction  of  rent  ex- 
ceeded the  amount  of  rent  unpaid  as  shown  by  the  petition.  Duhain 
V.  Mermod,  Jaccard  &  King  J.  Co.,  211  N.  Y.  364.  105  N.  E.  657; 
Gallup  V.  Albany  Ry.  Co.,  65  N.  Y.  1.  See,  also,  Hett  v.  Lange,  139 
App.  Div.  743,  124  N.  Y.  Supp.  573.  Where  the  landlord  himself 
evicts  the  tenant  from  part  of  the  demised  premises,  and  the  tenant 
remains  in  possession  of  that  part  from  which  he  has  not  been  evict- 
ed, the  landlord's  right  to  rent  is  suspended  until  he  restores  posses- 
sion to  the  tenant ;  but  if  the  partial  eviction  be  by  a  third  party,  the 
tenant  must  pay  proportionately  the  rent  for  the  premises  of  which 
he  remains  in  possession.  Dyett  v.  Pendleton,  8  Cow.  727;  Liedtke 
V.  Meyer,  137  App.  Div.  74,  122  N.  Y.  Supp.  95 ;  Duhain  v.  Mermod, 
Jaccard  &  King  J.  Co.,  supra. 


Digitized  byVjOOQlC 


998  160  NBW  TOEK  8DPPLBMBNT  (Sup.  Ct 

[3]  The  first  counterclaim  is  for  damages  alleged  to  have  been  caus- 
ed by  the  removal  by  the  landlord  of  the  front  windows  on  the  Broad- 
way si3e  and  its  failure  to  replace  them  for  a  period  of  two  months, 
whereby  the  goods,  wares,  and  merchandise  of  the  tenant  are  alleged 
to  have  been  damaged  by  grit,  dust,  and  dirt  which  were  thereby  per- 
mitted to  enter  the  premises ;  and  the  second  counterclaim  is  for  dam- 
ages alleged  to  have  been  caused  by  negligence  of  the  landlord  in  re- 
moving iron  roll  curtains  on  the  Broadway  side  of  the  building,  where- 
by grit,  dust,  and  dirt  were  permitted  to  fall  upon  the  tenant's  furni- 
ture. The  removal  of  the  windows  and  the  removal  of  the  iron  cur- 
tains are  alleged  to  have  been  at  the  same  time,  and  it  appears  that 
this  work  was  done  in  compliance  with  a  resolution  of  the  board  of 
estimate  and  apportionment,  providing,  among  other  tbingSj  for  the  re- 
moval of  encroachments  on  Broadway  from  tlie  Battery  to  Columbus 
Circle,  owing  to  the  fact  that  parts  of  the  building  encroached  upon 
the  street,  and  by  order  of  the  borough  president.  The  notice  of  the 
borough  president  was  directed  to  the  owner  or  tenant  of  the  premi- 
ses; and  the  landlord  contracted  to  have  the  work  performed  under 
the  direction  of  its  architect,  and  it  was  performed  by  the  contractor. 
In  these  counterclaims  there  is  no  claim  that  the  space  rented  to  the 
tenant  was  lessened  by  the  acts  of  which  complaint  is  made,  and  the 
only  apparent  basis  for  the  counterclaims,  as  alleged  or  as  shown  by 
the  evidence,  is  with  respect  to  negligence  in  the  performance  of  the 
work,  consisting  in  acts  of  omission  in  failing  to  guard  the  openings, 
and  in  acts  of  commission  in  directly  precipitating  grit,  dust,  and  dut 
upc»i  the  tenant's  furniture. 

[4]  It  is  claimed  that  these  cotmterclaims  were  authorized  by  the 
amendment  of  section  2244  of  the  Code  of  Civil  Procedure  made  by 
chapter  70S  of  the  Laws  of  1893,  relating  to  the  answer  that  may  be 
interposed  in  a  summary  proceeding,  which  added  thereto  the  follow- 
ing: 

"Or  setting  forth  a  statement  of  any  new  matter  oonstltnting  a  legal  w 
equitable  defense  or  counterclaim.  Such  defense  or  coimter<daim  may  be 
set  up  and  established  In  like  manner  as  though  the  claim  for  rent  In  such 
proceeding  was  the  subject  of  an  action." 

It  is  manifest,  from  the  phraseology  of  this  amendment,  that  the 
Legislature  did  not  intend  to  authorize  in  a  summary  proceeding  any 
defense  or  counterclaim  which,  under  the  practice  as  r^;ulated  by  oth- 
er provisions  of  law,  could  not  be  pleaded  as  a  defense  or  counterclaim 
in  an  action  for  rent.  The  rule  of  law  on  this  point  is  not  in  harmony 
in  all  jurisdictions;  but  in  this  jurisdiction  it  was  well  settled  before 
the  enactment  of  that  amendment  that  a  counterclaim  for  damages 
caused  either  by  negligence  or  by  trespass  was  not  proper  in  an  action 
for  rent,  for  the  reason  that  sach  an  action  is  on  contract,  and  the 
counterclaim  would  be  for  tort,  not  arising  out  of  the  same  transac- 
tion, but  a  transaction  connected  with  the  same  subject  E^gerton  v. 
Page,  20  N.  Y.  281;  Gallup  v.  Albany  Ry.  Co.,  supra;  Bored  v. 
Lawton,  90  N.  Y.  293,  43  Am.  Rep.  170 ;  Walker  v.  Shoemaker,  4 
Hun,  579;  Drake  v.  Cockroft,  4  E.  D.  Smith,  34;  Cram  v.  Dresser, 
4  N.  Y.  Super.  Ct.  120;  Levy  v.  Bend,  1  E.  D.  Smith,  169;. Reiner 


Digitized  by 


Google 


Sup.  Ct)  FBAMKUH  BLDO.  OO.  V.  FUm  999 

V.  Jones,  38  App.  Div.  441,  56  N.  Y.  Supp.  423.  But  if  the  coun- 
terclaim arose  from  a  breach  of  contract  by  the  landlord  it  would 
be  authorized  (Cook  v.  Soule  et  al,  56  N.  Y.  420;  Walker  v.  Shoe- 
maker, supra;  Whitbeck  v.  Skinner,  7  Hill,  53),  and  it  might  be 
interposed  in  a  summary  proceeding,  not  to  recover  thereon,  but  to 
defeat  the  proceeding  (Hett  v.  Lange,  supra).  See,  also,  Woods  v. 
Gracewich,  67  App.  Div.  S3,  73  N.  Y.  Supp.  472;  Meyerhoffer  v. 
Baker,  121  App.  Div.  797,  106  N.  Y.  Supp.  718;  Houston  Mercantile 
Co.  v.  Powell  &  King,  72  Misc.  Rep.  358,  130  N.  Y.  Supp.  274;  Simon 
V.  Schmitt,  137  App.  Div.  625,  122  N.  Y.  Supp.  421. 

In  the  seventh  counterclaim  it  is  alleged  that  the  landlord  entered 
the  premises  to  repair  a  large  glass  in  the  ceiling  of  the  store,  and 
while  doing  so  negligently  caused  glass  to  fall  on  the  defendant's  fur- 
niturc^  This  is  clearly  a  counterclaim  for  n^ligence,  and  is  not  au- 
thorized, although,  if  it  were  alleged  that  the  landlord  contracted  with 
the  tenant  to  maice  the  repairs  in  a  particular  manner,  and  failed  so  to 
do,  the  counterclaim  would  be  good.    Walker  v.  Shoemaker,  supra. 

The  ninth,  tenth,  and  eleventh  counterclaims  are  for  damages  caus- 
ed to  defendant's  furniture  by  the  falling  of  plaster  from  the  ceiling, 
alleged  to  have  been  due  to  the  fact  that  the  plaster  was  in  a  rotten, 
defective,  and  unsafe  condition  when  the  premises  were  leased,  and 
that  this  condition  was  not  known  to  the  tenant,  but  was  known  to  the 
landlord,  who  failed  and  neglected  to  perform  the  duty  devolving  upon 
it  of  putting  the  ceiling  in  a  proper  state  of  repair,  either  before  or 
after  the  execution  of  the  lease.  The  tenant  was  permitted  to  amend 
these  three  counterclaims  to  conform  to  the  evidence,  by  alleging  in 
substance  that  the  damages  were  caused  by  the  negligence  of  the  land- 
lord, or  of  a  contractor  employed  by  it  to  repair  the  ceiling.  The 
tenant,  therefore,  has  predicated  those  damages  on  negligence,  and 
the  counterclaims  were  improper. 

The  third  counterclaim  is  for  damages  alleged  to  have  been  caused 
by  the  negligence  of  the  landlord  in  replacing,  with  rongh  boards, 
vault  lights — evidently  meaning  the  glass  covering  over  the  vaults — 
which  it  is  alleged  it  removed  on  the  Ist  of  August,  1912,  whereby  the 
goods,  wares,  and  merchandise  of  the  tenant  were  damaged  by  ex- 
posure to  wind,  rain,  and  dust  until  the  1st  of  October,  1912,  when 
the  vault  lights  were  properly  replaced,  and  whereby  the  entrance  to 
the  premises  from  the  Broadway  side  was  obstructed,  so  as  to  hinder 
and  prevent  the  ingress  and  egress  of  customers.  That  counterclaim 
is  expressly  pleaded  as  for  negligence;  and,  manifestly,  it  is  of  neg- 
ligence in  connection  with  the  removal  and  replacing  of  the  vault 
lights  that  complaint  is  made. 

The  fourth  counterclaim  is  also  pleaded  as  for  damages  for  negli- 
gence; and  the  facts  constituting  the  negligence  were  shown  to  be 
that  on  or  about  the  1st  day  of  November,  191 1,  the  landlord  entered 
the  premises  and  erected  a  brick  wall  in  "the  rear  part  thereof,"  and 
removed  a  large  part  of  the  wall  on  the  Franklin  street  side,  and 
"negligently  placed"  upon  the  basement  and  store  floors  large  quanti- 
ties of  bride,  mortar,  lime,  and  water,  "and  wrcmgfuUy  damaged  and 
changed  the  entrance  to  the  Franklin  street  side"  of  the  premises,  and 
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"negligently  performed  the  said  work,  so  that  large  quantities  of  lime, 
water,  mortar,  dust,  and  dirt  fell  upon  tlie  goods,  wares,  and  mer- 
chandise of  tenant  during  the  period  of  construction,"  and  that  the 
landlord  neglected  and  refused  to  replace  the  wall  on  the  Franklin 
street  side  until  on  or  about  the  1st  day  of  May,  1912.  This  counter- 
claim must  also  be  deemed  one  for  negligence;  and  we  might  add 
that  it  also  appears  that  the  landlord  was  but  carrying  out  a  lawful 
binding  order  of  the  superintendent  of  buildings  with  respect  to  the 
erection  of  fire  escapes  and  providing  proper  means  of  access  thereto, 
and  inclosing  of  the  elevator  shaft  in  fireproof  material. 

The  fifth  counterclaim  is  for  loss  and  damage  alleged  to  have  been 
sustained  by  a  partial  eviction  by  the  landlord  on  the  1st  of  November, 
1911,  by  depriving  the  tenant  of  the  use  of  approximately  300  square 
feet  of  space  "in  the  rear  part  thereof,"  and  it  is  alleged  that  the  land- 
lord has  ever  since  continued  in  possession  of  that  part  of  the  floor 
space.  The  facts  pleaded  would,  doubtless,  have  authorized  a  coun- 
terclaim, and  evidence  upon  which  the  tenant  would  have  been  entitled 
to  an  apportionment  of  the  rent,  owing  to  his  being  deprived  of  a 
substantial  part  of  the  entire  space  for  which  the  rental  was  agreed 
upon.  An  apportionment  of  rent,  of  course,  would  leave  some  rent 
due,  and  would  not  be  a  defense  to  the  proceeding,  unless  it  was  for 
a  sufficiently  long  period  to  equal  the  rent  for  the  failure  to  pay  which 
the  proceeding  was  instituted.  It  is  unnecessary  to  decide  whether  the 
evidence  was  sufficient  to  warrant  an  apportionment  of  the  rent,  for 
the  reason  that  there  is  a  stipulation  for  judgment  absolute  in  favor  of 
the  landlord  in  the  event  that  this  court  decides  to  affirm  the  determi- 
nation of  the  Appellate  Term. 

The  thirteenth  counterclaim  is  for  loss  of  business  and  profits  ow- 
ing to  the  acts  of  negligence  of  the  landlord  of  which  complaint  is 
made  in  the  other  counterclaims.  It  is  quite  clear,  for  the  reasons  al- 
ready assigned,  that  the  trial  court  erred  in  denying  the  motions  of 
counsel  for  the  landlord  to  dismiss  the  various  counterclaims  which 
did  not  involve  any  question  of  apportionment  of  rent,  and  therefore 
it  became  necessary  for  us  to  affirm  the  deferminaticm  of  the  Ap- 
pellate Term,  and,  in  view  of  the  stipulation,  we  affirm  the  order  of 
the  Appellate  Term  in  so  far  as  it  reverses  the  final  order,  and  we 
modify  it  by  eliminating  the  provision  awarding  a  new  trial,  and  we 
direct  a  final  order  in  favor  of  the  petitioner,  with  costs.    All  concur. 


LORDELKCTRIC  CO.  v.  BARBER  ASPHALT  PAVING  CO.    (No.  6625.) 

(Supreme  Court,  Appellate  Division,  First  Department.    December  81,  1914.) 

1.  Judgment  (S  699*) — Conclusiveness — Parties. 

Where  plaintiff's  contract  with  a  city  for  snrface  constmction  on  a 
bridge  required  that  plaintiff  take  ample  precautions  against  injury  by 
fire,  and  make  good  at  its  own  expense  any  parts  of  the  work  damaged 
through  its  failure  to  take  such  precautious,  and,  plaintiff  haying  sublet 
the  asphalt  paving  work  to  defendant  with  the  same  condition,  the  work 
was  damaged  by  failure  of  defendant's  employes  to  take  sufficient  pre- 

•For  other  cases  see  same  topic  &  i  numbeb  In  Dec.  ft  Am.  Digs.  1907  to  data,  ft  Rep'r  Indexes 
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caution,  and  In  a  suit  by  plalatiff  to  recover  a  balance  due  under  Its  con- 
tract the  city  was  found  entitled  to  deduct  from  the  amount  due  plaintiff 
for  the  repair  of  the  fire  damage,  such  Judgment  was  conclusive  on  de- 
fendant as  to  the  amount  the  city  was  entitled  to  deduct  and  the  right 
to  make  the  deduction  from  the  contract  price,  provided  defendant  was 
responsible  for  the  fire ;  it  having  been  notified  to  appear  and  defend  such 
issue  in  the  original  action. 

[Ed.  Note.— For  other  cases,  see  Judgment,  Cent  Dig.  §|  1223,  1224; 
Dec.  Dig.  §  699.*] 

2.  CoNTBACTs  (§  337*) — Action  Against  Subcontbactob — Bbkach  or  Con- 

TBACT. 

Plaintiff  sued  to  recover  for  money  claimed  to  have  been  paid  the  city 
of  New  Tork  because  of  defendant's  failure  to  properly  perform  a  sub- 
contract for  the  asphalt  surfacing  of  Manhattan  Bridge.  Plaintiff  al- 
leged that  both  its  contract  and  the  subcontract  required  the  taking  of 
ample  precautions  against  injury  by  fire,  and  required  the  contractor 
and  subcontractor  to  make  good  parts  'of  the  work  damaged  Uiropgh  fail- 
ure to  take  such  precautions,  and  that,  through  the  negligence  of  defend- 
ant's employes,  a  fire  was  started,  damaging  the  work  and  causing  the 
loss  specified.  Held,  that  such  allegation  stated  a  sufficient  cause  of  ac- 
tion for  defendant's  failure  to  perform  its  contract  and  to  repair  the 
work  damaged. 

[£d.  Note.— For  other  cases,  see  Contracts,  Cent  Dig.  {{  1682-1690; 
Dec.  Dig.  §  337.*] 

3.  Action  (§  45*) — Joinobb  or  Actions — "Injuby  to  Pbopbbtt." 

Where  plaintiff  brought  one  cause  of  action  for  damages  from  defend- 
ant's breach  of  a  subcontract,  consisting  of  a  failure  to  take  ample  pre- 
cautions to  protect  the  work  from  fire  and  to  repair  damages  resulting 
therefrom,  plaintiff  b^ng  required  to  suffer  a  deduction  by  reason  of  the 
fire  loss,  such  damage  was  not  an  injui^  to  plaintiff's  property,  witblu 
Code  Civ.  Proc.  §  3343,  subd.  10,  definmg  an  "Injury  to  property"  as  an  ac- 
tionable act  whereby  the  estate  of  another  is  lessened,  other  than  a  per- 
sonal Injury  or  the  breach  of  a  contract,  so  as  to  entitle  plaintiff  to  join 
such  action  with  another  action  for  injuries  to  plalntifl's  peisonal  prop- 
erty by  fire  alleged  to  have  been  negligently  set  by  defendant  under  sec- 
tion 484,  authorizing  joinder  of  actions  for  Injuries  to  property. 

[Ed.  Note.— For  other  cases,  see  Action,  Cent  Dig.  gi  378-383.  385-448 ; 
Dec.  Dig.  g  45.* 

For  other  definitions,  see  Words  and  Phrases,  First  and  Second  Series, 
Injury  to  Pr<H)erty.] 

4.  Action  (S  47*) — Joindbb  oi-  Actions — Contbact  and  Tobt. 

Plaintiff,  having  a  contract  with  New  York  City  for  certain  surface 
construction  on  Manhattan  Bridge,  requiring  it  to  take  ample  precau- 
tions to  protect  the  work  against  injury  by  fire  and  to  make  good  any 
parts  of  the  work  damaged  through  a  failure  so  to  do,  let  the  work  of 
asphalt  paving  to  defendant  by  a  subcontract  containing  the  same  pro- 
visions. A  fire  having  occurred  from  the  negUgmce  of  defendant's  em- 
ployes, plaintiff  was  found  liable  for  such  damages  In  its  suit  against  the 
city,  which  defendant  was  notified  to  defend,  after  which  plaintiff  sued 
defendant  to  recover  such  deduction,  and  sought  to  join  a  cause  of  ac- 
tion for  injuries  to  plaintiff's  own  property  by  a  fire  alleged  to  have 
been  negligently  set  out  by  defendant's  employes.  Held,  that  the  first 
cause  of  action  was  based  on  defendant's  contract  liability  to  Indemnify 
plaintiff  for  the  damage  sustained,  while  the  other  was  in  tort  for  neg- 
ligence, and  hence  they  could  not  be  properly  joined,  though  the  whole 
damage  resulted  from  the  same  fire. 

[Bd.  Note.— For  other  cases,  see  Action,  Cent  Dig.  H  469,  470,  472- 
489;   Dec.  Dig.  g  47.*] 

Ingrabam,  P.  J.,  and  Dowllng,  J.,  dissenting. 
*For  otber  cases  see  same  topic  A  S  ndubsb  In  Dec.  &  Am.  Digs.  1907  to  date,  ft  Rep'r  Indexes 
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Appeal  from  Special  Term,  New  York  County. 

Action  by  the  Lord  Electric  Company  against  the  Barber  Asphalt 
Paving  Company.  From  an  interlocutory  judgment  overruling  defend- 
ant's demurrer  to  the  complaint,  it  appeals.  Reversed,  with  leave  to 
plaintiff  to  sever. 

Argued  before  INGRAHAM,  P.  J.,  and  McLAUGHLIN,  LAUGH- 
UN,  DOWLING,  and  HOTCHKISS,  JJ. 

L.  Laflin  Kellogg,  of  New  York  City  (William  K.  Hartpence,  of  New 
York  City,  on  the  brief),  for  appellant. 
Frederick  Hulse,  of  New  York  City,  for  respondent. 

LAUGHLIN,  J.  The  complaint  contains  two  counts  or  causes  of 
action.  The  first  is  to  recover  the  sum  of  $27,488.56,  which  plaintiff 
alleges  it  has,  in  effect,  been  obliged  to  pay  to  the  city  of  New  York, 
owing  to  the  failure  of  the  defendant  to  properly  perform  a  subcontract 
for  part  of  the  contract  work  which  the  plaintiff  had  agreed  with  the 
city  of  New  York  to  perform,  together  with  the  sum  of  $530.76  costs 
recovered  against  it  by  the  city.  On  the  18th  day  of  June,  1909,  the 
plaintiff  entered  into  a  contract  with  the  city  of  New  York  for  cer- 
tain surface  construction  work  on  the  Manhattan  Bridge  over  the  East 
River,  which  the  city  was  then  constructing,  and  with  the  consent  of 
the  city  the  plaintiff  employed  the  defendant  to  do  the  asphalting  em- 
braced in  its  contract.  Through  the  negligence  of  the  employes  of  the 
defendant  in  overheating  a  kettle  of  tar,  or  tar  and  asphalt,  during  the 
performance  of  the  work,  a  fire  was  started,  damaging  ties  and  other 
work  to  an  extent  which  required  the  expenditure  by  the  city  for  re- 
placement and  repairs  of  the  amount,  less  the  item  of  costs,  for  which 
this  action  is  brought,  and  in  an  action  by  the  plaintiff  against  the  city 
to  recover  on  its  contract  for  said  work  the  city  pleaded  said  amount, 
and  another  item  relating  to  another  fire,  as  damages  caused  by  the 
failure  of  the  plaintiff  to  take  "ample  precaution"  to  protect  the  finished 
work  against  injury  by  fire,  as  required  by  the  express  provisions  of 
the  contract. 

The  plaintiff  pleads  the  material  provisions  of  its  contract  with  tiie 
city  and  alleges,  among  other  things,  that,  by  the  express  provisions  of 
its  contract  with  the  defendant,  the  defendant  undertook  and  agreed  to 
accept  all  the  conditions  and  perform  all  the  obligations  with  respect 
to  said  work  imposed  upon  the  plaintiff  by  its  contract  with  the  city, 
and  that  it  thereby  becjime  the  duty  of  the  defendant  to  take  ample 
precautions  to  protect  the  work  and  the  structure,  so  far  as  completed, 
against  injury  by  fire,  and  to  make  good  at  its  own  cost  and  expense, 
and  to  the  satisfaction  of  the  engineer  representing  the  city,  the  parts 
of  the  work  damaged  through  its  failure  to  take  such  precautions  as  the 
plaintiff  was  expressly  obligated  to  do  by  its  contract  with  the  city.  The 
plaintiff  alleges  that  after  the  city  interposed  its  answer  in  the  action 
by  the  plaintiff  to  recover  the  balance  of  the  contract  price  of  the  work, 
pleading  that  the  city  was  obliged  to  expend  said  amount  for  repairing 
and  replacing  the  damaged  parts  of  the  work,  the  plaintiff  duly  notified 
the  defendant  in  writing  of  the  commencement  and  pendency  of  said 
action  and  of  the  issues  therein  involved,  and  particularly  of  the  claim 
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made  by  the  city  for  an  offset  or  deduction  from  the  contract  price  of 
the  work  on  account  of  the  damages  caused  by  fire,  and  duly  demanded 
that  the  defendant  undertake  the  conduct  of  the  action  in  so  far  as  it 
affected  said  damages  claimed  on  account  of  the  fire,  and  that  it  de- 
fend the  plaintiff  against  said  claim  made  by  the  city,  and  that  the  plain- 
tiff would  look  to  it  for  indemnity. 

[1]  This  court  in  that  action  held  that  the  city  was  entitled  to  retain, 
and  deduct  from  the  amount  due  the  plaintiff  under  the  contract,  the 
cost  of  such  replacement  and  repairs  (Lord  Electric  Co.  v.  City  of  New 
York,  160  App.  Div.  344,  145  N.  Y.  Supp.  205),  and  the  judgment  in 
that  action  is  conclusive  on  defendant  with  respect  to  the  amount  the 
city  was  entitled  to  deduct  and  with  respect  to  its  right  to  make  the 
deduction  from  th^  contract  price,  provided  the  defendant  was  respon- 
sible for  the  fire  (City  of  New  York  v.  Com  et  al.,  133  App.  Div.  1, 
117  N.  Y.  Supp.  514;  City  of  New  York  v.  Lloyd,  148  App.  Div.  146, 
133  N.  Y.  Supp.  118). 

The  second  count  is  to  recover  $11,500  for  damages  alleged  to  have 
been  caused  to  property  of  the  plaintiff  by  fire,  owing  to  the  negligence 
and  carelessness  of  the  defendant  in  managing  furnaces  used  for  heat- 
ing asphalt,  and  in  failing  to  guard  and  control  the  fires  therein  during 
the  performance  of  said  work.  It  is  not  alleged  that  the  fire  which 
caused  the  damages  to  the  plaintiff's  property  was  the  same  fire  as  that 
which  damaged  ttie  property  of  the  city. 

The  grounds  of  the  demurrer  are  (1)  that  causes  of  action  have  been 
improperly  united,  in  that  a  cause  of  action  on  a  contract  of  indemnity, 
express  or  implied,  has  been  united  with  a  cause  of  action  for  tort,  not 
arising  out  of  the  same  transaction,  or  transactions  connected  with  the 
same  subject  of  action ;  and  (2)  that  it  appears  upon  the  face  of  the 
first  cause  of  action  that  the  facts  are  insufficient  to  constitute  a  cause 
of  action. 

[2]  There  is  no  merit  in  the  second  ground  of  demurrer.  It  is  quite 
clear  that  the  first  count  of  the  complaint  sufficiently  alleges  a  cause  of 
action,  which  may  briefly  be  stated  to  be  one  for  the  failure  of  the  de- 
fendant to  perform  its  contract  obligation  to  replace  and  repair  any 
work  damaged  by  defendant  during  the  construction,  and  to  take  prop- 
er precautions  to  protect  the  work  from  injury  by  fire,  and  that  the 
amount  of  the  liability  has  been  determined  in  the  action  by  the  plaintiff 
against  the  city,  of  which  the  defendant  had  due  notice  and  an  opportu- 
nity to  defend,  against  the  claim  made  by  the  city  therein. 

[3]  The  demurrer  for  misjoinder  of  causes  of  action  was  overruled 
by  the  Special  Term  on  the  theory  that,  regardless  of  whether  the  first 
cause  of  action  is  on  contract  or  in  tort,  it  is  for  an  injury  to  property, 
and  that  both  causes  of  action  are  for  injuries  to  property  within  the 
contemplation  of  the  provisions  of  section  3343,  subd.  10,  of  the  Code 
of  Civil  Procedure,  and  that  such  causes  of  action  may  be  joined  under 
section  484  of  the  Code  of  Civil  Procedure.  I  am  unable  to  agree  with 
that  theory.  The  first  cause  of  action  is  not  for  an  injury  to  the 
plaintiff's  property.  The  only  manner  in  which  the  plaintiff's  property 
has  been  injured  on  account  of  the  facts  therein  alleged  is  by  the  plain- 
tiffs being  unable  to  collect  the  amount  due  and  owing  to  it  from  the 
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city  on  account  of  the  defendant's  failure  to  perform  its  subcontract  in 
the  manner  agreed.  That,  I  think,  is  not  an  injury  to  property  within 
the  legislative  definition.  In  one  view  of  the  question  it  is  unnecessary 
to  decide  whether  the  first  cause  of  action  is  for  negligence,  or  is  for 
the  breach  of  a  contract,  express  or  implied,  because  in  either  event  the 
causes  of  action  as  pleaded  have  been  improperly  joined,  for  it  is  not 
alleged  that  they  arose  out  of  the  same  transaction,  or  transactions 
connected  with  the  same  subject  of  action,  and  therefore,  even  if  the 
cause  of  action  be  for  negligence,  it  could  not  be  joined  with  the  other 
tort  action.  It  may  be,  however,  that  the  damage  to  the  plaintiff's 
property  which  is  the  subject  of  the  second  cause  of  action  was  caused 
by  the  same  fire  which  damaged  the  property  of  the  city,  and  that  on 
that  theory  they  both  arose  from  the  same  cause,  and  therefore  it  is 
proper  that  we  should  decide  whether  the  objection  raised  by  the  de- 
murrer can  be  obviated  by  amendment,  or  whether  it  will  become  nec- 
essary to  sever  the  action. 

[4]  If  the  damages  to  which  the  plaintiff  was  subjected  as  alleged 
in  the  first  count  were  due  to  any  act  or  omission  on  the  part  of  the 
defendant,  without  the  existence  of  any  contract  obligation  or  duty  on 
its  part  to  the  plaintiff,  then  it  might  well  be  claimed  that  the  plaintiff 
is  merely  seeking  to  enforce  by  subrogation  a  cause  of  action  for 
negligence,  and  that  it  would  therefore  not  be  an  action  on  contract, 
but  one  sounding  in  tort.  City  of  Rochester  v.  Campbell,  123  N.  Y. 
405,  413,  25  N.  E.  937,  10  L.  R.  A.  393,  20  Am.  St.  Rep.  760;  O.  S. 
N.  Co.  V.  Co.  T.  E.,  134  N.  Y.  461,  31  N.  E.  987,  30  Am.  St.  Rep. 
685 ;  same  case,  144  N.  Y.  663,  39  N.  E.  360;  Conn.  Mut.  Life  Ins. 
Co.  V.  N.  Y.,  N.  H.  &  H.  R.  R.  Co.,  25  Conn.  265,  65  Am.  Dec.  571. 
But  where,  as  here,  the  action  proceeds  on  the  theory  that  the  defend- 
ant is  liable  as  an  indemnitor,  and  the  liability  is  predicated  upon  a  con- 
tract, express  or  implied,  and  upon  the  ground  that  as  between  the  par- 
ties the  primary  duty  or  obligation,  on  which  plaintiff  has  been  obliged 
to  respond  in  damages,  rested  upon  the  defendant,  then  the  action  is, 
I  think,  based  on  contract.  City  of  Brooklyn  v.  City  R.  R.  Co.,  47  N. 
Y.  475,  7  Am.  Rep.  469;  Dunn  v.  Uvalde  Paving  Co.,  175  N.  Y.  214, 
67  N.  E.  439;  Prescott  v.  Le  Conte,  83  App.  Div.  482,  82  N.  Y.  Supp. 
411,  affirmed  178  N.  Y.  585,  70  N.  E.  1108;  City  of  Rochester  v.  Mont- 
gomery, 72  N.  Y.  65;  Village  of  Port  Jervis  v.  First  Nat.  Bank,  96 
N.  Y.  550.  See,  also.  Phoenix  Bridge  Co.  v.  Creem,  102  App.  Div.  354, 
92  N.  Y.  Supp.  855,  affirmed  185  N.  Y.  580,  78  N.  E.  1110;  City  of 
Rochester  v.  Campbell,  supra,  123  N.  Y.  at  page  411, 25  N.  E.  937,  10 
L.  R.  A.  (N.  S.)  393,  20  Am.  St.  Rep.  76a 

In  the  action  by  the  plaintiff  against  the  city,  the  foundation  of  the 
city's  right  to  deduct  the  amount  for  part  of  which  the  plaintiff  is  now 
suing  was  a  breach  of  the  plaintiff's  contract,  which  was  evidenced  by 
the  negligence  resulting  in  the  fire  which  caused  the  damages ;  and  so 
here  the  action  is  predicated  upon  a  breach  of  the  defendant's  contract 
duty  to  the  plaintiff,  which  was  imposed  upon  defendant  in  the  same 
form  in  which  the  duty  was  imposed  upon  the  plaintiff  in  favor  of 
the  city,  and  to  the  same  extent;  and  as  was  held  by  this  court  in 
Prescott  V.  Le  Conte,  supra,  it  is  not  necessary  that  the  liability  shall 
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be  on  the  same  contract,  in  order  that  one  may  be  liable  over  to  anoth- 
er. The  liability  on  the  first  cause  of  action  being  upon  contract,  the 
cause  of  action  could  .not  be  joined  with  the  second  which  is  for  neg- 
ligence. 

It  follows,  tiierefore,  that  the  interlocutory  judgment  should  be  re- 
versed, with  leave  to  plaintiff  to  sever  the  action  (Code  Civ.  Proc.  § 
497),  upon  the  pa3mient  of  costs  of  the  a^>eal  and  of  the  demurrer. 

McLAUGHMN  and  HOTCHKISS,  JJ.,  concur. 

INGRAHAM,  P.  J.  (dissenting).  I  think  it  clear  that,  if  -the  com- 
plaint alleged  that  the  injury  both  to  the  property  belonging  to  the  city 
and  the  property  belonging  to  the  plaintiff  occurred  at  the  same  time 
£md  was  caused  by  the  same  fire  which  resulted  from  the  negligence 
of  the  defendant,  the  case  would  come  within  subdivision  9  of  section 
484  of  the  Code  of  Civil  Procedure,  which  authorizes  the  plaintiff  to 
unite  in  the  same  complaint  two  or  more  causes  of  action  "upon  claims 
arising  out  of  the  same  transaction  or  transactibas  connected  with  the 
same  subject  of  action."  The  failure  of  the  plaintiff,  however,  to  al- 
lege that  the  damages  for  which  it  seeks  to  recover  upon  these  two 
causes  of  action  were  caused  by  the  same  fire  would  require  us  to  sus- 
tain demurrer  to  the  complaint,  if  that  was  the  only  subdivision  of  sec- 
tion 4S4  of  the  Code  of  Civil  Procedure  which  was  applicable.  But  I 
think  that  these  two  causes  of  action  ma3r  fairly  be  said  to  come  within 
subdivision  6  of  that  section,  which  provides  that  causes  of  action  may 
be  united  where  they  are  brought  to  recover  "for  injuries  to  personal 
property." 

The  first  cause  of  action  is  based  upon  the  damage  that  was  sustain- 
ed by  the  city  in  consequence  of  the  fire,  which  was  caused  by  the  neg- 
ligence of  the  defendant  and  which  destroyed  property  of  the  city  to 
the  value  of  $27,488.  It  seems  to  me  that  this  was  clearly  a  cause  of 
action  based  upon  injury  to  personal  property.  The  question  as  to  the 
defendant's  liability  to  the  plaintiff  was  based  upon  the  fact  that  the 
plaintiff  had  a  contract  with  the  city  to  do  work  upon  this  bridge,  that 
the  plaintiff  sublet  a  portion  of  this  contract  to  the  defendant,  and  that 
the  defendant  in  the  performance  of  that  contract  negligently  allowed 
a  fire  to  start,  which  consumed  said  property  to  the  value  stated.  When 
the  city  sought  to  recover  the  damage  sustained  from  the  plaintiff,  the 
defendant  had  notice  of  that  suit,  with  an  opportunity  of  defending, 
and  therefore  the  proof  of  the  negligence  which  caused  the  fire  and  the 
amount  of  the  recovery  was  binding  upon  the  defendant.  The  allega- 
tions as  to  the  contract  and  the  city  were  necessary  to  make  the  de- 
fendant liable  to  the  plaintiff,  instead  of  to  the  city,  whose  property 
was  destroyed ;  but,  as  I  view  it,  that  does  not  constitute  an  action  on 
contract,  or  based  upon  the  violation  of  a  contract,  but  the  action  Is  still 
for  the  negligence  of  the  defendant,  which  caused  the  destruction  of 
the  city's  property,  for  which  the  plaintiff  has  been  held  liable,  and  for 
which,  under  its  contract,  the  defendant  asstuned  liability. 

The  cause  of  action  is  for  the  destruction  of  property  of  the  city, 
and  I  see  no  reason  why  the  city  could  not  have  sued  the  defendant 
to  recover  for  the  damage  it  sustained  in  consequence  of  the  defend- 
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ant's  negligence.  The  city,  instead  of  suing  the  defendant,  sued  the 
plaintiff,  and,  in  consequence  of  the  relation  of  the  plaintiff  to  the 
work  that  both  plaintiff  and  defendant  were  engaged  in,  plaintiff  was 
held  primarily  liable.  When  the  plaintiff  seeks  to  recover  on  that 
liability  against  the  defendant,  but  for  the  adjudication  in  the  action  by 
the  city  against  plaintiff,  plaintiff  would  have  to  prove  the  defendant's 
negligence  and  the  destruction  of  the  city's  property  in  consequence 
thereof.  There  is  no  reason  why  both  of  tJiese  causes  of  action  should 
not  be  tried  together,  and  the  liability  of  the  defendant  for  the  destruc- 
tion of  the  city's  property  and  the  destruction  of  the  plaintiff's  prop- 
erty disposed  of  at  the  same  time.  It  seems  to  me  that  to  hold  that  one 
cause  of  action  is  based  on  contract  and  that  the  other  is  for  an  injury 
to  personal  property,  thus  necessitating  two  trials,  where  the  whole 
claim  can  be  disposed  of  at  one  trial,  is  not  required  by  any  section  of 
the  Code  of  Civil  Procedure  or  any  of  the  cases  cited. 
I  therefore  dissent  from  the  reversal  of  this  judgment. 

DOWLING,  J.,  concurs. 


GOURD  V.  HEALY.     (No.  6563.) 
(Supreme  Court,  Appellate  Division,  Xlrat  Department    December  81,  1914.) 

1.  TBIA^L  (§  242*) — ^InSTBUCTIONS— MiSUSADINO  iNSTBUCnONS. 

Where,  In  an  action  on  an  executory  contract  of  sale  of  wine  for  ^ 
livery,  duty  paid,  on  the  dock  at  New  York,  the  Issue  was  whether  time 
for  the  buyer's  performance  had  been  postponed  to  a  specified  date,  or 
indefinitely,  so  that  he  had  a  reasonable  time  to  perform,  and  the  evi- 
dence showed  that  the  seller  did  not  own  the  wine  at  the  time  of  sale, 
but  sold  it  on  commission  as  agent  of  the  owner,  but  testified  that  he  was 
ready  and  willing  at  all  times  since  the  making  of  the  contract  to  deliver 
the  wine  at  place  of  delivery,  and  was  ready  and  willing  to  deliver  at 
the  time  of  trial  on  receiving  instructions  from  the  buyer,  an  instruction 
that  in  rendering  a  verdict  for  the  seller  the  Jury  would  merely  compel 
the  buyer  to  carry  out  a  contract,  and  that  the  obligatiou  of  the  seller 
to  deliver  would  continue  unchanged,  and  that  any  judgment  which  would 
be  entered  on  a  verdict  would  not  be  payable  until  the  seller  was  ready 
and  willing  to  turn  over  to  the  buyer  the  wine,  was  misleading,  as  lead- 
ing the  Jury  to  believe  that  it  was  not  very  important  how  liey  deter- 
mined the  issue. 

[Ed.  Note. — ^For  other  cases,  see  Trial,  Cent  Dig.  ({  669-676;  Dec:  Dig. 
!  242.»] 

2.  Sai,es  (§  366*) — OONTRACTS — PAfisiNO  01  TrTLB — JnoavKifT — ^Bnfobcbhbmt. 

Where  title  to  goods  sold  had  not  passed  to  the  buyer  at  the  time  of 
judgment  for  the  price,  it  would  pass  on  the  satisfaction  of  the  judgment, 
provided  the  goods  were  then  in  existence;  but  the  enforcement  of  the 
judgment  would  not  depend  on  delivery  or  tender,  nor  could  the  seller 
be  required  to  tender  delivery  before  enforcing  it 

'  [Ed.  Note.— For  other  cases,  see  Sales,  Gent  Dig,  f  10T8 ;  Dee.  Dig.  | 
366.*] 

3.  Sales  (|  358*) — ^Action  fob  Pbicx — Issuss — Evidknok. 

Where,  in  an  action  on  an  executory  contract  for  the  sale  of  wine  for 
delivery,  duty  paid,  on  the  dock  at  New  York,  the  issue  was  whether  the 
buyer's  time  for  performance  had  been  postponed  until  a  designated  date, 
or  Indefinitely,  and  the  seller  admitted  that  he  did  not  own  the  wine  at 

*For  other  cases  see  same  topic  A  i  ndubbb  In  Deo.  ft  Am.  Digs.  1907  to  date,  &  Rep'r  Indexes 
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the  time  of  sale,  but  sold  as  agent,  and  testlfled  that  he  was  ready  and 
-willing  at  all  times  since  the  making  of  the  contract  to  deliver  at  the 
place  apedfled,  and  was  still  ready  and  wllUng  to  deliver  it  on  instruc- 
tions from  the  buyer,  and  was  ready  so  to  deliver  Immediately  prior  to 
the  commencement  of  the  action,  tf  he  had  been  given  InstructionB,  it  was 
'  error  to  prevent  the  buyer  from  cross-examining  the  seller  as  to  the  own- 
ership of  the  wine  at  the  time  of  the  contract,  and  where  it  had  been 
since  the  making  of  the  contract,  and  was  at  the  time  of  trial,  and  both 
parties  should  be  permitted  to  show  what  each  had  done  toward  perform- 
ance of  the  contract 

[Ed.  Note.— For  Other  cases,  see  Sales,  Cent  Dig.  JS  1049-1056;   Dec 
Dig.  {  35&*] 

Appeal  from  Trial  Term,  New  York  County. 

Action  by  Henry  E.  Gourd  against  Thomas  Healy.  From  a  judg- 
ment for  plaintiff,  and  from  an  order  denying  a  new  trial,  defendant 
appeals.    Reversed,  and  new  trial  granted. 

See,  also,  206  N.  Y.  423,  99  N.  E.  1099. 

Argued  before  CLARKE,  McLAUGHLIN,  LAUGHLIN,  SCOTT, 
and  HOTCHKISS,  JJ. 

M.  E.  Kelley,  of  New  York  City  (C.  S.  Lorentzen,  of  New  York 
City,  on  the  brief),  for  appellant. 

*  Prank  D.  Wynn,  of  New  York  City  (Robert  Louis  Hoguet,  of  New 
York  City,  on  the  brief),  for  respondent 

LAUGHLIN,  J.  This  is  an  action  on  an  executory  contract  to  re- 
cover the  purchase  price  of  50  cases  of  wine,  which  the  plaintiff  alleges 
he  sold  to  the  defendant  on  the  21st  day  of  May,  1906,  at  the  agreed 
price  of  $740,  which  the  defendant  agreed  to  pay  on  the  1st  day  of 
March,  1907.  It  is  alleged  that  the  date  of  payment  was  by  mutual 
agreement  postponed  to  the  1st  day  of  October,  1907,  on  the  promise 
of  the  defendant  to  pay  interest  thereon  from  the  first  date  fixed  for 
payment.  The  plaintiff  also  alleges  that  he  was  at  all  times  since  the 
21st  day  of  May,  1906,  ready  and  willing  to  deliver  the  wine  to  the 
defendant,  and  "stands  ready  and  willing  now  or  in  the  future  to  de- 
liver the  same,  but  that  the  defendant  has  refused  to  receive  said  wine," 
and  after  the  1st  day  of  October,  1907,  duly  demanded  payment,  but 
that  the  entire  amount  remains  unpaid,  and  that  since  the  commence- 
ment of  the  action  plaintiff  "has  kept  good  and  repeated  said  tender 
of  due  delivery  of  said  wines,  but  defendant  has  at  all  times  refused 
to  accept  said  wines  or  pay  for  same." 

.  The  case  has  been  tried  three  times.  On  the  first  trial  a  verdict  was 
directed  for  the  plaintiff  for  the  full  amount  claimed,  but  the  judgment 
was  reversed  and  a  new  trial  granted  by  this  court  on  the  ground  that 
title  had  not  passed  and  that  plaintiff  could  not  make  a  valid  tender  of 
delivery,  for  the  reason  that  the  wine  had  not  been  imported  at  the 
time  of  the  commencement  of  the  action,  but  was  then  intermingled 
with  other  wine  in  certain  undisclosed  wine  cellars  in  Bordeaux, 
France,  and  had  never  been  identified  or  segregated  from  the  general 
stock  of  wine,  and  delivery  on  the  dock  in  New  York,  freight  and  duty 
paid,  was  required  by  the  agreement.  Gourd  v.  Healy,  137  App.  Div. 
323,  122  N.  Y.  Supp.  7.    On  the  second  trial,  the  complaint  was  dis- 

*For  other  cases  see  same  topic  &  i  mumbxb  Is  Deo,  ft  Am.  Digs.  1907  to  date,  &  Rep'r  Indexes 
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missed  at  the  close  of  the  plaihtiflF's  case,  and  the  judgment  was  af- 
firmed by  this  court  on  the  opinion  rendered  on  the  first  appeal  (Gourd 
V.  Healy,  143  App.  Div.  928,  128  N.  Y.  Supp.  1125);  but  the  Court  of 
Appeals  reversed,  and  granted  a  new  trial,  on  the  groiuid  that  there  was 
a  question  of  fact  which  should  have  been  submitted  to  the  jury  with 
respect  to  whether  the  time  for  defendant's  performance  had  been  defi- 
nitely postponed  until  October,  1907,  or  indefinitely  postponed,  so  that 
he  had  a  reasonable  time  within  which  to  perform  (Gourd  v.  Healy, 
206  N.  Y.  423,  99  N.  E.  1099).  On  the  third  trial  the  question  which 
was  the  basis  of  the  reversal  by  the  Court  of  Appeals  was  submitted 
to  the  jury,  under  instructions  to  the  effect  that  if  the  time  for  defend- 
ant's performance  was  definitely  postponed  until  October,  1907,  the 
plaintiff  was  entitled  to  recover,  and  if  the  postponement  was  indefinite, 
and  a  reasonable  time  for  performance  by  the  defendant  had  expired 
before  the  commencement  of  the  action,  the  plaintiff  was  entitled  to  re- 
cever.  A  general  verdict  was  rendered  in  favor  of  the  plaintiff  for  the 
amount  demanded. 

In  the  record  which  the  Court  of  Appeals  reviewed,  and  on  which 
this  court  held  that  the  plaintiff  was  not  entitled  to  recover,  there  was 
no  evidence  of  a  tender  of  delivery  of  the  wine.  The  Court  of  Ap-. 
peals  held,  in  effect,  that  the  evidence  tended  to  show  an  agreement  on 
the  part  of  the  defendant  to  pay  for  the  wine  without  delivery  and  de- 
lay the  delivery  until  such  time  as  the  defendant  required  it.  The 
record  before  the  Court  of  Appeals  contained  a  letter  from  the 
defendant  to  the  plaintiff  under  date  of  November  8,  1907,  purport- 
ing to  be  an  answer  to  a  letter  from  the  plaintiff  to  the  defendant 
of  November  7,  1907,  which  was  not  in  that  record.  That  court  in- 
ferred from  the  defendant's  reply  that  the  plaintiff's  letter  called 
upon  the  defendant  to  take  the  wine  and  that  the  defendant  re- 
quested further  time.  The  letter  of  November  7th  is  in  the  record  now, 
and  it  is  not  of  the  purport  which  the  Court  of  Appeals  inferred.  It 
merely  called  upon  the  defendant  to  pay  for  the  wine  in  accordance 
with  his  overdue  promise.  The  Court  of  Appeals,  however,  did  not, 
I  think,  intend  to  hold  that  it  was  not  incumbent  upon  the  plaintiff  to 
tender  a  delivery  of  the  wine  in  accordance  with  the  contract  unless 
the  defendant  waived  tender  of  delivery.  The  opinion  proceeds  on  the 
assumption  that  there  was  a  tender  of  delivery  of  the  wine  by  offers 
to  deliver  it,  notwithstanding  the  fact  that  it  was  in  France,  and  that 
the  defendant,  by  stating  that  he  was  not  ready  to  receive  and  pay  for 
it,  and  by  asking  for  delay,  waived  a  formal  tender  on  the  dock  in  New 
York  in  accordance  with  the  contract.  It  then  appeared  that  after  the 
commencement  of  the  action  the  wine  was  shipped  "to  this  country," 
and  evidence  offered  to  show  that  it  was  shipped  to  New  York  and  that 
it  was  consigned  to  the  defendant  was  excluded  and  exceptions  were 
taken  to  the  rulings.  Other  evidence  offered  to  show  where  the  wine 
was,  and  that  the  plaintiff  was  ready  and  willing  to  deliver  it  to  the 
defendant,  was  also  excluded  and  an  exception  taken.  These  rulings 
are  not  discussed  in  the  opinion  of  Court  of  Appeals,  but  that  court, 
in  deciding  the  appeal,  appears  to  have  assumed  that  the  wine  was  in 
the  possession  or  under  the  control  of  the  plaintiff,  for  it  is  stated  in 
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the  opinion  that  the  legal  effect  was  the  same  "as  though  it  [the  wine] 
had  been  in  the  cellars  of  the  plaintiff  from  the  beginning." 

[1]  The  learned  counsel  for  the  appellant  contends  that  the  Court 
of  Appeals  overlooked  the  fact  that  the  plaintiff  did  not  own  the  wine 
at  the  time  he  agreed  to  sell  it  to  the  defendant  and  that  he  was  merely 
acting  as  a  commission  agent,  and  also  overlooked  the  fact  that  the 
contract  provided  for  the  delivery  of  the  wine  on  the  dock  at  New 
York.  The  record  before  the  Court  of  Appeals  showed  that  the  wine 
was  in  the  wine  cellars  of  Schroeder  &  Schyler,  Bordeaux,  France,  at 
the  time  the  contract  was  made,  and  constituted  a  part  of  a  large  quan- 
tity of  wine,  and  that  they  were  owned  by  the  plaintiff.  "Hie  record 
now  before  the  court  differs  somewhat  from  that  presented  to  the 
Court  of  Appeals.  It  now  appears  that  the  plaintiff  did  not  own  the 
wine  at  the  time  he  sold  it  to  the  defendant,  and  that  he  was  selling  it  on 
commission  as  agent  of  the  owner.  The  court  permitted  the  plaintiff 
to  show  that  he  was  ready  and  willing  at  all  times  since  the  making 
of  the  contract  to  deliver  the  wine  on  the  dock  at  New  York,  and  was 
ready  and  willing  to  deliver  it  at  the  time  of  the  trial  on  receiving  in- 
structions from  the  defendant,  and  was  ready  so  to  deliver  it  immedi- 
ately prior  to  the  commencement  of  the  action,  if  he  had  been  given 
shipping  instructions.  The  defendant,  however,  was  precluded  from 
cross-examining  the  plaintiff  with  respect  to  these  matters,  to  show  who 
owned  the  wine  at  the  time  the  contract  was  made,  and  that  the  plain- 
tiff had  not  seen  the  wine  at  that  time,  and  that  it  was  then  in  a  ware- 
house in  Bordeaux,  France.  The  contract  required  the  plaintiff  to  de- 
liver the  wine,  with  freight  and  duty  paid,  on  the  dock  at  New  York. 
It  is  to  be  inferred  that  the  wine  was  shipped  to  some  port  in  this  coun- 
try, for  it  appears  that  the  duty  was  paid  by  the  plaintiff,  but  nothing 
further  appears  with  respect  thereto. 

Counsel  for  the  plaintiff,  notwithstanding  the  fact  that  by  objections 
interposed  he  precluded  counsel  for  the  defendant  from  ascertaining, 
on  the  cross-examination  of  the  plaintiff,  where  the  wine  was  at  the 
time  of  the  third  trial,  requested  the  court  to  instruct  the  jury  that  in 
rendering  a  verdict  for  the  plaintiff —    ' 

"you  merely  compel  the  defendant  to  carry  out  a  contract  which  you  have 
found  has  been  made  and  should  have  been  poi-formed.  The  obligation  of  the 
plalntlfC  to  deliver  to  the  defendant  the  good.s  in  question  in  New  York  will 
continue  unchanged  and  undiminished;  and  any  judgment  which  would  be 
entered  on  such  a  verdict  would  not  be  payable  until  the  plaintiff  were  ready, 
able,  and  \vIlUng  to  turn  over  to  the  defendant  the  goods  in  question." 

And  the  court  so  charged.  Counsel  for  the  defendant  duly  excepted, 
on  the  ground  that  there  was  no  evidence  to  justify  the  charge.  We 
are  of  opinion  that  that  instruction  constitutes  prejudicial  error  and 
requires  a  reversal.  There  was  no  occasion  for  giving  the  jury  any  in- 
struction with  respect  to  the  effect  of  their  verdict.  There  were  ques- 
tions of  fact  submitted  to  them,  and  it  is  quite  likely  that  this  instruc- 
tion led  them  to  believe  that  it  was  not  very  important  how  they  deter- 
mined such  questions,  and,  if  the  law  were  as  charged  by  the  court,  it 
would  not  have  been ;  but  such  is  not  the  law,  and  therefore  we  think 
the  defendant  was  prejudiced  by  the  instruction. 
150N.Y.S.— 64 
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[2]  If  the  title  to  the  wine  had  not  already  passed  to  the  defendant, 
it  doubtless  would  pass  on  the  satisfaction  of  the  recovery  in  this  ac- 
tion, provided  the  wine  is  in  existence;  but  the  enforcement  of  the 
judgment  herein  would  not  depend  upon  the  delivery  of  the  wine  or  the 
tender  of  delivery  thereof.  The  defendant,  after  satisfying  the  judg- 
ment, will  doubtless  have  a  legal  remedy  to  obtain  the  wine,  if  it  can 
be  found,  or  damages;  but  the  plaintiff  would  not  be  required,  as  a 
condition  of  enforcing  any  judgment  recovered  herein,  to  again  tender 
delivery  of  the  wine. 

[3]  We  think  that  on  the  new  trial  the  court  should  receive  all  evi- 
dence offered  with  respect  to  the  ownership  of  the  wine  at  the  time  the 
contract  was  made,  and  where  it  was  then,  and  where  it  has  been  since, 
and  is  at  the  time  of  the  trial,  and  what  has  been  done  with  it,  and  what 
either  party  has  done  toward  performance,  to  the  end  that  no  further 
trial  may  become  necessary. 

It  follows  that  the  judgment  and  order  should  be  reversed,  and  a  new 
trial  granted,  with  costs  to  appellant  to  abide  the  event.    All  concur. 


CHESTKIt  COtJNTY  GUAKAKTEB  A  SAFB  DEPOSIT  CO.  Ct  aL  ▼.  SE- 
CURITIES CO.  et  al.  (TOLAND  et  al.,  Interveners).    (No.  6370.) 

(Supreme  Court,  Appellate  Division,  First  Department    December  31,  1914.) 

1.  Bonds  (|  102*) — ^NEOoTiABn-rrr— Tbahsfbiw — ^Vauditt, 

An  owner  of  bonds  which  have  been  stolen,  and  transferred  by  tbe 
thief  by  means  of  a  forged  Indorsement,  may  reclaim  them  In  the  hands 
of  the  transferee,  though  new  securities  have  been  issued  to  him  In  his 
own  name  in  place  of  the  stolen  bonds. 

[Bd.  Note.— For  otber  cun,  n*  Bondi,  Cent  Dig.  I UO ;    Dec.  Dig.  I UB.*] 

2.  Bonds  (|  102*) — Neootiabiljty — Tbanbfsks — Vaudity. 

Where  bonds,  nonnegottable  and  transferable  only  by  indorsement,  duly 
authenticated,  on  surrender  to  the  corporation,  were  stolen  from  the  regis- 
tered owners,  designated  as  executors,  and  the  thief  forged  an  indorsement 
thereon,  which  the  corporation  accepted,  persons  deriving  title  through 
the  larceny  and  forgery  must  account  to  the  owners,  though  they  acted  in 
good  faith,  and  though  new  bonds  were  issued  in  place  of  the  stolen  ones. 

[Ed.  Note.— For  other  casee,  see  Bonds,  Cent.  Dig.  { 110 ;    Dec.  Dig.  i  102.*] 

3.  Bonds  (j  102*) — Negotiability — Tbansfebs — Vaudity. 

Where  bonds,  nonnegotlable  and  transferable  only  by  indorsement,  duly 
authenticated,  on  surrender  to  the  corporation,  were  owned  by  executors 
as  registered  owners,  and  the  bonds  were  stolen,  and  the  corporation 
transferred  them  on  a  forged  indorsement,  by  the  thief  indorsing  the 
name  of  one  of  the  executors  individually  by  means  of  a  rubber  stamp, 
the  corporation  was  negligent,  and  liable  to  persons  receiving  the  bonds 
in  good  faith,  and  required  to  account  to  the  executors  therefor. 

[Bd.  Note.— For  otber  cases,  see  Bonds,  Cent.  Dig.  i  110 ;    Dec.  Dig.  {  102.*] 

4.  GuABANiT  (§  36*) — ^Tbansfb  of  Bonds — Fobokd  Indobsbmbni — Ouabantt 

or  Genuineness — tiiABiMTY  of  Stockbbokebs. 

Where  a  corporation  negligently  Issued  bonds  in  lieu  of  bonds  stolen 
from  the  registered  owner,  on  which  the  thief  forged  indorsements,  and 
indorsements  were  also  forged  on  the  new  bonds,  stockbrokers,  ignorant 
of  either  forgery,  guaranteeing  In  good  faith  the  genuineness  of  the  in- 
dorsements on  the  new  bonds  were  not  liable  to  the  corporation,  or  to  sub- 
sequent holders  required  to  account  to  the  registered  owner  therefor. 

[EM.  Note.— For  other  cases,  see  Ouaranty,  Cent.  Dig.  {|  $8-45;    Dec.  Dig.  {  3«.*J 

Ingraham,  P.  J.,  and  Tiaughlin,  J.,  dissenting. 
•For  other  cases  see  same  topic  t  !  numbbb  in  Dec.  A  Am.  Digs.  U07  to  date,  A  Rep'r  Indexes 
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Appeal  from  Special  Term,  New  York  County. 

Action  by  the  Chester  County  Guarantee  &  Safe  Deposit  Company 
and  another,  as  executors  of  Ann  W.  Roberts,  deceased,  against  the 
Securities  Company  and  another,  in  •which  •  E'dward  D.  Toland  and 
others  intervene.  From  a  judgment  for  plaintiffs,  and  adjudging  the 
rights  of  defendants  as  between  themselves,  the  Securities  Company 
and  the  Equitable  Securities  Companv  appeal.    Modified  and  affirmed. 

Ai^ed  before  INGRAHAM,  P.  T.^  and  McLAUGHLIN,  LAUGH- 
UN,  CLARKE,  and  SCOTT,  JJ. 

Carl  M.  Owen,  of  New  York  City,  for  appellants. 
Marvin  W.  Wynne,  of  New  York  City,  for  respondents. 
Yorke  Allen,  of  New  York  City,  and  Reynolds  D.  Brown,  of  Phila- 
delphia, Pa.,  for  interveners. 

McLAUGHLIN,  J.  The  plaintiffs,  as  executors  of  the  estate  of 
Ann  W.  Roberts,  deceased,  were,  prior  to  March  28,  1908,  the  reg- 
istered owners  and  holders  of  $25,400  consols,  hereafter  called  bonds, 
of  the  defendant  Securities  Company.  These  bonds  were  nonnegotia- 
ble,  and  transferable  only  by  indorsement,  duly  authenticated,  upon 
surrender  to  the  company.  They  were  kept  by  the  plaintiffs  in  a  tin 
box  in  a  vault  of  the  First  National  Bank  of  West  Chester,  Pa.  On  or 
about  the  date  named.  Gibbons  G.  Cornwell,  a  son  of  the  plaintiff  R.  T. 
Cornwell,  in  some  way  not  clearly  explained  in  the  record,  gained  ac- 
cess to  the  vault,  broke  open  the  box,  and  stole  $23,000  of  the  bonds. 
He  then  forged  the  names  of  the  executors  to  the  blank  form  of  as- 
signment for  transfer  on  the  back  of  each  bond.  The  signature  of  his 
father  was  affixed  by  the  use  of  a  rubber  stamp,  and  that  of  the  Ches- 
ter County  Guarantee  &  Safe  Deposit  Company  by  a  rubber  stamp,  and 
forging  with  a  pen  the  name  of  B.  S.  Walton,  its  president.  The  cor- 
porate seal  of  the  company  was  affixed  to  the  assignment,  and  Gibbons 
G.  Cornwell  attached  to  each  his  false  certificate  of  acknowledgment  as 
notary  public,  certifying  that  R.  T.  Cornwell,  individually,  and  B.  S. 
Walton,  in  his  capacity  as  president,  had  personally  appeared  before 
him  and  duly  acknowledged  their  respective  signatures.  Thereafter  he 
obtained  and  attached  to  one  of  the  bonds  a  genuine  certificate  of  the 
county  prothonotary,  certifying  his  authority  to  take  acknowledgments. 
He  then  mailed  the  bonds  to  the  defendsmt  Securities  Company  with  a 
letter  written  by  him  on  the  stationery  of  Cornwell  &  Cornwell,  the 
law  firm  in  which  he  and  his  father  were  partners,  requesting  that  the 
bonds  be  transferred  to  the  name  of  his  father.  The  Securities  Com- 
pany, notwithstanding  the  fact  that  it  noticed  the  signature  of  R.  T. 
Cornwell  had  been  made  with  a  rubber  stamp,  and  that  the  transfer 
was  to  be  made  to  one  of  the  executors  individually,  made  no  investi- 
gation, but  did  as  requested,  and  mailed  the  23  new  bonds  in  a  letter 
addressed  to  Cornwell  &  Cornwell.  The  letter  was  opened  by  Gibbons 
G.  Cornwell,  who  forged  the  name  of  his  father  to  the  indorsement 
on  each  of  tiie  new  bonds  and  deposited  them  with  Jamison  Bros.  & 
Co.,  brokers,  as  security  for  a  speculative  account  carried  by  that  firm 
for  him.  On  the  same  day  Jamison  Bros.  &  Co.  indorsed  a  guaranty 
of  the  genuineness  of  the  signature  of  R.  T.  Cornwell  on  the  back  of 
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each  bond  and  repledged  them  with  Edward  D.  Toland,  one  of  the  in- 
terveners in  this  action.  The  bonds  subsequently  passed  through  the 
hands  of  other  brokers,  who  have  intervened  in  the  action,  each  time 
the  signature  being  guaranteed,  and  in  June,  1911,  were  purchased  by 
the  defendant  Equitable  Securities  Company.  The  transfer  of  the 
bonds  by  Jamison  Bros.  &  Co.,  and  all  subsequent  transfers,  were  made 
in  good  faith  and  without  any  knowledge  of  the  forgery  of  the  sig- 
nature of  R.  T,  Comwell.  The  Equitable  Securities  Company,  after 
it  obtained  the  bonds,  presented  them  to  the  Securities  Company  and 
had  them  transferred  and  new  bonds  issued  to  it  in  their  place. 

The  loss  of  the  original  bonds  was  not  discovered  by  the  plaintiffs 
until  the  early  part  of  August,  1912,  when  notice  was  at  once  given  to 
the  appellants,  and  a  demand  made  that  they  deliver  to  the  plaintiffs 
bonds  of  the'  same  kind  and  issue,  and  of  the  same  face  amount,  as 
originally  issued  to  them,  or  that  the  plaintiffs  be  paid  the  value  of  the 
same.  They  neglected  and  refused  to  comply  with  demand,  and  there- 
upon this  action  was  brought  to  procure  a  judgment  decreeing  that  the 
plaintiffs  were  the  owners  and  entitled  to  the  immediate  possession  of 
the  bonds  issued  by  the  Securities  Company  to  the  Equitable  Securities 
Company,  that  the  latter  company  be  directed  to  deliver  such  bonds  to 
the  plaintiffs,  properly  indorsed,  tfiat  the  Securities  Company  be  direct- 
ed to  transfer  the  same  to  the  plaintiffs,  and  that  an  accounting  be  had 
for  the  interest  paid  on  said  bonds  from  March  1,  1912.  The  appel- 
lants separately  answered^and  put  in  issue  the  material  allegations  of 
the  complaint  upon  which  a  recovery  was  asked.  The  Securities  Com- 
pany asked  that  the  complaint  be  dismissed,  and,  in  case  judgment  were 
recovered  by  the  plaintiffs  against  it,  that  it  have  judgment  against  the 
Equitable  Securities  Company,  indemnifying  it  against  any  damage  it 
might  sustain  by  reason  thereof,  and  against  the  interveners  to  the  ex- 
tent of  $18,000.  The  Equitable  Securities  Company  asked  that  the 
complaint  be  dismissed,  and,  in  the  event  that  the  plaintiffs  have  a 
judgment  against  it  for  the  cancellation  of  the  bonds  in  its  possession, 
that  it  have  judgment  against  the  Securities  Company  for  the  amount 
of  its  loss,  and  against  the  interveners  to  the  extent  of  $18,000 — ^that 
being  the  amount  of  bonds  received  from  them.  The  interveners 
jointly  answered,  and  asked  that  the  complaint  be  dismissed,  and  in 
case  judgment  were  rendered  in  favor  of  the  plaintiffs  against  the  Eq- 
uitable Securities  Company,  directing  the  surrender  and  cancellation  of 
the  bonds  held  by  it,  that  then  judgment  be  awarded  against  the  Secu- 
rities Company  in  favor  of  the  Equitable  Securities  Company  for  the 
amount  of  the  damages  which  it  might  sustain  by  reason  of  such  sur- 
■  render. 

At  the  conclusion  of  the  trial  the  court  rendered  a  judgment  to  the 
effect  that  the  plaintiffs,  as  executors  and  trustees  of  the  Roberts'  estate, 
were  entitled  to  the  possession  of  $23,000  of  bonds  issued  by  the  Se- 
curities Company ;  that  the  Equitable  Securities  Company  held  $23,000 
of  bonds  as  trustee  for  the  benefit  of  the  plaintiffs,  which  it  was  direct- 
ed to  deliver  to  them,  properly  indorsed,  for  immediate  transfer  on  the 
books  of  the  Securities  Company ;  that  the  Securities  Company  was  di- 
rected to  cancel  the  bonds  issued  to  the  Equitable  Securities  Company, 
and  in  place  thereof  issue  to  the  plaintiffs  23  new  bonds,  of  the  face  vai- 
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ue  of  $1,000  each,  registering  the  same  in  the  names  of  the  plaintiff; 
and  that  plaintiffs  have  judgment  against  both  the  Securities  and  Equi- 
table Companies  for  $1,840,  being  the  accrued  interest  on  the  $23,000  of 
bonds  from  March  1,  1912.  The  judgment  also  directed  that  the  claims 
of  the  appellants  against  the  interveners  be  dismissed  on  the  merits.  It 
is  from  this  judgment  that  the  appeal  is  taken. 

Three  questions  are  presented  by  the  appeal :  (a)  The  right  of  the 
plaintiffs  to  recover  the  bonds  from  the  Equitable  Securities  Com- 
pany ;  (b)  the  liability  of  the  Securities  Company ;  and  (c)  the  liability 
of  the  Equitable  Company  and  the  interveners. 

[1,  2]  I  am  of  the  opinion  that  the  judgment,  in  so  far  as  it  directs 
the  Equitable  Securities  Company  to  deliver  to  the  plaintiff  the  bonds 
held  by  it,  properly  indorsed,  and  to  pay  the  interest  thereon  from 
March,  1912,  is  right,  and  should  be  affirmed.  The  principal  relief 
sought  by  the  plaintiffs  is  the  recovery  of  the  bonds  themselves  from 
the  Equitable  Securities  Company  and  their  registration  by  the  Se- 
curities Company  in  the  names  of  the  plaintiffs. 

It  is  strenuously  ui^ed  by  the  interveners,  on  behalf  of  themselves 
and  the  Equitable  Securities  Company,  that  the  plaintiffs  have  no 
right  to  these  bonds,  that  their  rights  attached  only  to  the  bonds  orig- 
inally issued  to  them,  and  that  they  acquired  no  interest  whatever  in 
the  bonds  issued  in  their  place  in  the  name  of  R.  T.  Cornwell,  subse- 
quently transferred  in  the  name  of  the  Equitable  Securities  Com- 
pany. I  am  unable  to  find  any  authority  to  support  this  contention. 
As  I  understand  it,  the  owner  of  securities  which  have  been  stolen 
and  transferred  by  means  of  forged  indorsements  may  reclaim  them 
in  the  hands  of  the  transferee,  and  this  even  though  new  securities 
have  been  issued  to  the  transferee  in  his  own  name,  in  place  of  the 
stolen  ones.  Clarkson  Home  v.  Missouri,  Kansas  &  Texas  Ry.  Co., 
182  N.  Y.  47,  74  N.  E.  571;  Comstock  v.  Buchanan,  57  Barb.  146; 
Cottam  V.  Eastern  Counties  Ry.  Co.,  3  L.  T.  465 ;  Johnston  v.  Renton, 
L.  R.  9  Eq.  181 ;  26  Art.  S:  Ei^.  Enc.  of  Law  (2d  Ed.)  889;  Cook 
on  Corporations  (2d  Ed.)  §  366. 

.If  the  theft  and  forgery  had  been  discovered  while  the  bonds  were 
in  the  hands  of  Gibbons  G.  Com"well,  I  take  it  no  one  would  doubt 
but  what  they  could  be  recovered  from  him  hy  the  plaintiffs.  The 
Equitable  Securities  Company  and  the  interveners  derived  their  title 
through  his  theft  and  forgery,  and,  this  being  so,  they  took  the  bonds 
with  the  same  infirmities  in  title  to  which  they  were  subject  in  his 
hands.  The  subsequent  surrender  of  the  bonds  by  the  Equitable  Se- 
curities Company  and  the  registration  and  issue  of  new  bonds  in  its 
name  did  not  better  its  position.  The  trust  in  favor  of  the  plaintiffs 
was  impressed  upon  the  new  bonds,  as  it  had  been  upon  the  old,  be- 
cause the  new  bonds  simply  took  the  place  of  the  old.  The  right  of 
the  plaintiffs  to  secure  the  delivery  of  these  bonds  either  to  themselves 
or  to  the  Securities  Company  for  cancellation  is  sustained  by  the  au- 
thorities cited.  The  bonds  issued  to  the  plaintiffs  had  been  registered 
by  the  Securities  Company  in  their  name,  and  by  reason  thereof  the 
Securities  Company,  in  legal  effect,  agreed  not  to  transfer  them  or 
change  such  registration,  except  at  their  direction.     It  undertook  to 
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pay  the  interest  and  principal  only  to  such  registered  owners.  One 
of  the  purposes  of  registration  was  to  guard  the  owners  against  loss 
resulting  from  larceny.  Being  registered,  they  were  nonnegotiable, 
and  could  not  be  sold,  except  by  direction  of  the  registered  owners,  in 
whose  hands  alone  they  were  of  value.  The  bonds  having  been  stolen 
from  the  plaintiffs,  they  had  a  right  to  follow  them,  or  the  proceeds 
derived  therefrom,  and  recover  the  same,  wherever  found.  If  they 
could  not  be  found,  they  had  the  right  to  recover  their  value  from 
those  who  had  been  instrumental  in  changing  them  from  registered 
to  negotiable  bonds.  Pollock  v.  National  Bank,  7  N.  Y.  274,  57  Am. 
Dec.  520;  Clarkson  Home  v.  Missouri,  Kansas  &  Texas  Ry.  Co.,  su- 
pra; Knox  V.  Eden  Musee  Am.  Co.,  148  N.  Y,  441,  42  N.  E.  988, 
31  L.  R.  A.  -779,  51  Am.  St.  Rep.  700. 

The  Equitable  Company  having  received  the  interest  upon  the  bonds 
since  March  1,  1912,  judgment  was  also  properly  directed  against  it 
and  the  Securities  Company  for  that  amount. 

[3]  The  trial  court  found  that  the  Securities  Company  was  grossly 
negligent  in  making  a  transfer  from  the  plaintiffs  to  R.  T.  Comwell. 
His  name  was  indorsed  upon  each  bond  by  a  rubber  stamp.  This,  in 
and  of  itself,  was  so  unusual  that  every  precaution  ought  to  have 
been  taken  to  determine  that  the  use  of  such  stamp  was  authorized. 
But  no  precaution  whatever  seems  to  have  been  taken ;  the  Securities 
Company  relying  solely  upon  the  assurances  of  the  thief,  who  re- 
quested the  transfer  to  be  made,  that  R.  T.  Comwell  usually  signed 
his  name  in  that  way.  Not  only  this,  but  the  transfer  of  the  bonds 
from  the  plaintiffs  as  executors  of  the  Roberts'  estate  to  R.  T.  Corn- 
well  was  a  transfer  from  one  of  the  executors  to  himself  individually. 
This,  also,  should  have  been  sufficient  notice  to  require  the  Securities 
Company  to  ascertain,  before  making  the  transfer,  that  the  proper 
persons  had  directed  it.  Cooper  v.  Illinois  Central  R.  R.  Co.,  38  App. 
Div.  22,  57  N.  Y.  Supp.  925.  Had  the  Securities  Company  made 
the  slightest  investigation  at  this  time,  it  would  have  ascertained  that 
the  request  was  unauthorized  and  the  bonds  had  been  stolen.  Its 
failure  and  neglect  in  this  respect  was  the  primary  and  proximate 
cause  of  the  loss,  which  now  must  be  borne  by  the  Securities  Com- 
pany, the  Equitable  Company,  or  the  interveners.  Under  such  circum- 
stances, it  seems  to  me  the  loss  should  be  borne  by  the  Securities  Com- 
pany, and  this  under  the  well-recognized  rule  in  equity  that,  whenever 
one  of  two  innocent  persons  must  suffer  by  the  act  of  a  third,  he 
who  has  made  the  loss  possible  must  sustain  it.  Hertell  v.  Bogert,  9 
Paige,  52 ;  Follett  Wool  Co.  v.  Utica  Trust  &  Deposit  Co.,  84  Apo. 
Div.  151,  82  N.  Y.  Supp.  597;  Downey  v.  Finucane,  146  App.  Div. 
209,  130  N.  Y.  Supp.  988,  affirmed  205  N.  Y.  251,  98  N.  E.  391,  40 
L.  R.  A.  (N.  S.)  307;  Brown  v.  Howard  Fire  Ins.  Co.,  42  Md.  384, 
20  Am.  Rep.  90.  All  the  parties,  as  above  indicated,  acted  in  entire 
good  faith;  but  the  fact  cannot  be  overlooked  that  it  was  the  omi»- 
sion  on  the  part  of  the  Securities  Company  to  properly  perform  its 
duty  which  enabled  the  thief  to  make  any  use  whatever  of  the  bonds. 
Had  the  Securities  Company  made  the  proper  investigation,  it  would 
have  refused  to  transfer  the  bonds,  and  in  that  case  the  title  still  would 
be  in  the  plaintiffs,  and  a  loss  would  not  have  been  sustained. 
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[4]  I  think,  therefore,  that  the  court  was  right  in  holding  that  the  in- 
terveners were  not  liable  to  either  company;  but  I  think  it  erred  in 
not  giving  the  Equitable  Company  a  judgment  against  the  Securities 
Company  for  the  value  of  the  bonds  directed  to  be  surrendered  to  the 
plaintiffs. 

The  decision  and  judgment  appealed  from,  therefore,  should  be 
modified  to  this  extent,  and,  as  thus  modified,  the  judgment  should 
be  affirmed,  with  costs  to  the  plaintiffs. 

CLARKE  and  SCOTT,  JJ.,  concur. 

INGRAHAM,  P.  J.  (dissenting).  The  essential  facts  upon  which 
this  judgment  was  entered  are  as  follows:  The  defendant,  the  Se- 
curities Company,  a  domestic  corporation,  issued  in  the  year  1899 
certain  certificates  of  indebtedness,  known  as  consols,  and  such  obliga- 
tions, of  the  face  value  of  $23,800,  were  held  by  the  plaintiffs  as 
executors  under  the  will  of  one  Ann  W.  Roberts,  deceased.  These 
certificates  of  indebtedness  were  payable  to  the  order  of  the  plaintiffs 
as  such  executors  as  aforesaid,  and  were  transferable  only  by  indorse- 
ment and  on  surrender  thereof  to  the  said  Securities  Company,  at  its 
office  or  agency ;  that  on  or  about  March  28,  1908,  one  Gibbons  Gray 
Comwell  forged  the  name  of  the  plaintiffs  to  an  indorsement  upon 
said  certificates  for  transfer,  and  presented  the  same  to  the  Securities 
Company,  which  canceled  such  certificates  and  issued  new  certificates 
in  the  name  of  R.  T.  Comwell  individually,  who  was  one  of  the  plain- 
tiffs and  one  of  the  executors  and  trustees  of  the  Ann  W.  Roberts 
estate ;  that  thereafter  the  said  Gibbons  Gray  Comwell  obtained  pos- 
session of  the  said  certificates  issued  in  the  name  of  R.  T.  Cornwell, 
and  forged  the  signature  of  the  said  R.  T.  Comwell  to  the  form  of 
indorsement  on  the  back  of  each  of  said  certificates,  and  on  or  about 
April  7,  1908,  pledged  the  said  certificates  with  the  forged  indorse- 
ments with  a  firm  of  stockbrokers  in  the  city  of  Philadephia  as  col- 
lateral for  a  speculative  account  which  said  Gibbons  Gray  Cornwell 
had  with  the  said  brokers;  that  the  said  brokers  delivered  the  said 
certificates  of  indebtedness  to  one  Toland,  who  on  or  about  June  1, 
1911,  sold  $18,000  par  value  of  the  said  certificates  of  indebtedness, 
and  the  same  were  purchased  by  the  Eauitable  Securities  Company; 
that  the  remaining  $5,000  of  the  said  certificates  of  indebtedness  were 
subsequently  sold  by  the  brokers  with  whom  they  had  been  pledged, 
and  were  also  purchased  by  the  Equitable  Securities  Company,  who 
presented  the  same  to  the  defendant  the  Securities  Company,  which 
received  and  canceled  the  same  and  issued  new  certificates  of  indebt- 
edness for  the  full  amount  of  $23,000  to  the  defendant  the  Equitable 
Securities  Company,  which  company  at  the  time  of  the  trial  held  the 
same  as  its  property. 

There  is  no  substantial  question  as  to  the  forgery  of  the  name  of 
the  plaintiffs  as  executors,  etc.,  and  also  of  the  forgery  of  the  name 
of  R.  T.  Comwell  after  new  certificates  had  been  issued  and  regis- 
tered in  his  name,  and  there  can  be  no  doubt  but  that  the  plaintiffs 
were  entitled  to  a  judgment  against  the  Securities  Company,  canceling 
the  transfer  of  these  certificates  of  indebtedness  and  requiring  the 
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defendant  the  Securities  Company  to  issue  new  certificates  of  indebt- 
edness to  the  plaintiff  and  to  pay  to  the  plaintiffs  the  accrued  interest 
thereon.  The  court  also  found,  and  this  finding  was  amply  sustained 
by  the  evidence,  that  neither  of  the  plaintiffs  have  at  any  time  ratified, 
confirmed,  or  validated  the  transfer  of  the  said  consols,  so  negligently 
made  by  the  Securities  Company,  out  of  the  names  of  the  plaintiffs  as 
executors  as  aforesaid,  or  the  transfer  of  the  said  consols  out  of  the 
naine  of  R.  T.  Cornwell  and  into  the  name  of  the  Equitable  Securi- 
ties Company,  as  aforesaid,  or  the  sale  of  the  said  consols  to  the  said 
last-named  company. 

Upon  these  facts  the  court  below  directed  judgment  by  which  it 
was  adjudged  that  the  plaintiffs,  as  the  executors  of  Ann  W.  Roberts, 
deceased,  are  entitled  to  the  immediate  possession  of  $23,000,  face 
amount,  of  consols  issued  by  the  defendant  the  Securities  Company, 
and  registered  in  the  name  of  the  plaintiffs  as  such  executors  on  the 
books  of  the  said  company  on  March  27,  1900,  which  consols  are  in 
the  possession  of  the  defendant  the  Equitable  Securities  Company, 
and  requiring  the  defendant  the  Securities  Company,  to  issue  23  new 
consols,  of  the  face  value  of  $1,000  each,  respectively,  and  to  register 
said  consols  on  their  books  in  the  name  of  the  plaintiffs,  as  executors 
of  the  estate  of  Ann  W.  Roberts,  deceased,  and  to  deliver  said  23 
certificates,  so  registered,  to  the  plaintiffs  herein ;  and  that  the  plain- 
tiff have  judgment  for  $1,840,  being  the  accrued  interest  on  the  said 
$23,000,  face  amount,  of  the  consols  from  and  after  March  1,  1912. 
And  so  far  as  the  plaintiffs  are  concerned  that  is  all  the  relief  to  which 
they  are  entitled. 

The  transfers  of  these  certificates  on  the  books  of  the  defendant 
the  Securities  Company,  being  based  upon  the  foiled  indorsements 
of  the  plaintiffs'  name  as  trustees,  conveyed  no  title  to  the  transferees, 
including  the  Equitable  Securities  Company,  and  on  demand  the  plain- 
tiffs were  entitled  to  have  transferred  to  them  new  certificates  of  in- 
debtedness, certifying  that  they  were  the  holders  of  $23,000  of  these 
certificates  of  indebtedness.  The  Equitable  Securities  Company,  how- 
ever, fo  whom  had  been  transferred  these  certificates,  having  been 
made  a  party  defendant  to  the  action,  and,  subsequent  to  the  institu- 
tion of  the  action,  certain  persons,  by  and  through  whom  these  se- 
curities had  been  transferred  by  the  brokers  to  whom  the  forger  had 
pledged  these  securities  as  collateral  security  for  his  indebtdness,  had 
been  allowed  to  intervene  in  the  case  as  defendants,  had  interposed 
answers,  and  were  authorized  by  the  order  allowing  them  to  intervene 
to  answer  the  complaint,  and  raise  such  issues,  set  up  such  new  mat- 
ter, and  demand  such  judgment,  both  in  defense  against  the  complain- 
ants and  also  as  to  the  ultimate  liability,  if  any,  as  between  the  de- 
fendant the  Securities  Company,  and  the  defendant  the  Equitable  Se- 
curities Company  as  may  be  right  and  proper  in  the  premises.  The 
answer  interposed  by  these  interveners  asked  for  judgment,  either  dis- 
missing the  complamt,  or,  if  the  court  held  that  the  plaintiffs  were 
entitled  to  such  certificates  of  indebtedness,  that  the  act  of  issuing  new 
securities  on  the  part  of  the  defendant  the  Securities  Company  caused 
no  damage  whatever  either  to  the  plaintiffs  or  to  the  defendant  the 
Securities  Company;  that  if  the  judgment  of  the  court  should  be  that 
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because  of  any  invalidity  in  the  issue  of  said  consols  in  the  name  of 
R.  T.  Cornwell  the  consols  subsequently  issued  to  and  now  held  by 
the  defendant  Equitable  Securities  Company  should  be  surrendered 
or  canceled  for  the  benefit  of  the  plaintiffs,  or  that  defendant  Equita- 
ble Securities  Company  pay  to  the  plaintiffs  any  sum  of  money  by 
reason  of  such  invalidity,  that  then  a  cross-judgment  be  awarded  to 
the  defendant  Equitable  Securities  Company,  to  the  effect  that  the  de- 
fendant the  Securities  Company  should  reimburse  said  defendant  in 
full  therefor;  and  for  such  other  and  further  relief  as  may  be  just 
in  the  premises.  It  does  not  appear  by  the  record  that  the  answer  of 
these  interveners  was  served  upon  either  of  the  original  defendants; 
but  no  objection  was  taken  to  iJie  court's  granting  such  relief  to  each 
of  the  defendants  in  the  court  below,  and  it  was  therefore  waived. 

The  defendant  the  Equitable  Securities  Company  also  interposed  an 
anfiwer,  alleging  that  it  bought  the  $23,000  of  bonds  for  full  value  and 
without  notice  of  any  of  the  matters  alleged  in  the  complaint;  that 
this  defendant  the  Equitable  Securities  Company,  after  purchasing 
the  certificates  of  indebtedness,  surrendered  the  same  to  the  Securities 
Company,  which  issued  new  certificates  of  indebtedness  in  the  name 
of  the  Equitable  Securities  Company,  and  since  such  surrender  the 
Securities  Company  had  paid  to  the  Equitable  Securities  Company 
the  interest  due  on  said  certificates  of  indebtedness;  and  the  de>- 
fendant  the  Equitable  Securities  Com'i)any  demanded  judgment  dis- 
missing the  complaint,  and  that,  in  case  there  should  be  a  judg- 
ment resulting  in  the  cancellation  of  the  certificates  of  indebtedness 
issued  to  the  Equitable  Securities  Company  by  the  Securities  Com- 
pany, the  Equitable  Securities  Company  demanded  judgment  against 
its  codefendant  the  Securities  Company  for  the  amount  of  the  loss 
or  damage  that  it  may  have  suffered  thereby ;  and  the  defendant  Eq- 
uitable Securities  Company  further  demanded  judgment  against  the 
interveners  to  indemnify  and  hold  harmless  the  defendant  on  account 
of  any  judgment  that  may  be  obtained  against  it  by  reason  of  the 
acquisition  or  possession  of  $18,000,  the  principal  amount  of  the  cer- 
tificates of  indebtedness  of  the  Securities  Company,  acquired  by  them 
from  Taylor,  Smith  &  Evans. 

It  seems  to  me  that,  the  plaintiffs'  demand  having  been  satisfied  by 
the  judgment  requiring  the  Securities  Company  to  issue  to  them  cer- 
tificates of  indebtedness  to  the  amount  owned  by  them,  the  ownership 
of  which  the  fraudulent  transfer  had  never  divested,  and  the  plain- 
tiffs having  obtained  the  judgment  to  which  they  were  entitled,  the 
only  question  remaining  is  the  judgment  these  defendants  were  en- 
titled to  as  between  themselves  upon  the  facts  found  by  the  court  or 
proved  upon  the  trial.  The  parties  being  all  before  the  court,  the 
court  has  power  to  make  such  judp^ment  as  under  the  pleadings  either 
party  was  entitled  to.  The  Securities  Company  had  been  induced  to 
issue  to  the  Equitable  Securities  Company  certificates  of  indebtedness 
to  which  it  was  not  entitled,  and  I  think  the  court  had  power  to  ad- 
judge that  these  certificates  were  unlawfully  issued  and  that  they 
should  be  delivered  up  and  canceled.  There  being  no  estoppel,  the 
Securities  Company  was  not  bound  to  repay  to  the  Equitable  Securi- 
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ties  Company  the  amount  of  money  which  it  had  paid  to  purchase 
these  securities,  as  the  Equitable  Securities  Company  never  acquired 
any  title  thereto  or  right  to  have  the  same  transferred  to  it.  The 
whole  loss  of  these  parties  has  been  caused  by  the  illegal  transfer 
of  the  securities  by  the  Securities  Company,  and,  such  transfer  having 
been  at  the  request  of  and  for  the  benefit  of  the  Equitable  Securities 
Company,  it  seems  to  me  that  the  Equitable  Securities  Company 
cannot  require  repayment  from  the  Securities  Company  for  any  loss 
sustained  by  it  by  reason  of  its  purchasing  these  securities,  as  the 
indorsement  of  Cornwell  was  forged. 

There  is  no  question  of  estoppel  presented,  as  I  read  the  testimony, 
because  the  purchase  by  the  Equitable  Securities  Company  of  these 
securities  was  not  based  upon  any  representations  or  acts  of  the  de- 
fendant the  Securities  Company  as  to  the  validity  of  these  indorse- 
ments or  the  ri^ht  of  the  transferrors  of  the  certificates  of  indebted- 
ness to  the  Equitable  Securities  Company  to  make  such  transfer.  But 
as  between  the  Equitable  Securities  Company  and  the  interveners  I 
think  that  company  was  entitled  to  judgment  against  the  interveners 
to  recover  back  the  money  that  it  had  paid  to  them  for  the  securities 
that  it  had  purchased  from  them.  These  interveners  had  sold  to  the 
Equitable  Securities  Company  certificates  of  indebtedness,  which  upon 
their  face  bore  the  indorsement  of  the  person  in  whose  name  the 
securities  were  registered.  Of  course,  the  right  to  those  securities 
depended  upon  the  genuineness  of  the  signature  to  the  transfer  upon 
the  back  of  the  certificates  of  indebtedness.  I  think  that  if  R.  T, 
Cornwell,  in  whose  name  the  certificates  then  stood,  had  actually  signed 
the  transfer  of  these  certificates  of  indebtedness,  as  between  the  inter- 
veners and  the  Equitable  Securities  Company,  the  latter  would  have 
been  entitled  to  no  judgment  against  the  interveners.  But  the  signa- 
ture of  the  said  R.  T.  Cornwell  was  forged,  and  the  delivery  of  the 
original  certificates  with  this  forged  indorsement  transferred  nothing 
to  the  Equitable  Securities  Companv,  and,  the  Securities  Company 
being  entitled  to  have  those  securities  canceled,  I  think  the  Equitable 
Securities  Company  had  the  right  to  have  a  judgment  against  tfie 
persons  who  had  sold  and  delivered  the  said  certificates  of  indebted- 
ness, with  said  forged  indorsement,  for  the  amount  tJiat  it  had  paid 
to  them  therefor,  with  interest  from  the  date  of  such  payment 

Stress  is  laid  by  my  Brother  McLAUGHLIN  in  his  opinion  upon 
the  finding  of  the  trial  court  that  the  Securities  Company  had  been 
grossly  negligent  in  making  the  transfer  from  the  plaintiff  to  R.  T. 
Cornwell,  and  that  by  reason  of  this  negligence  the  Equitable  Securi- 
ties Company  is  entitled  to  a  judgment  against  the  Securities  Com- 
pany for  the  amount  that  it  paid  for  these  certificates  of  indebtedness. 
I  cannot  see,  however,  that  this  negligence  was  in  any  way  the  prox- 
imate cause  of  any  injury  that  was  sustained  by  the  Equitable  Se- 
curities Company.  A  different  question  would  be  presented  if  R.  T. 
Cornwell  had  actually  signed  the  transfer  of  the  certificates  standing 
in  his  name.  Undoubtedly  the  Securities  Company,  by  transferring 
the  certificates  from  the  name  of  the  plaintiffs,  as  executors,  to  R.  T. 
Cornwell  individually,  had  certified  that  R.  T.   Cornwell  was  the 
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owner  of  those  certificates,  and  if  R.  T.  Cornwell  had  sold  them  either 
to  the  Equitable  Securities  Company  or  to  the  Equitable  Securities 
Company's  transferrors,  undoubtedly,  as  between  the  Equitable  Se- 
curities Company  and  the  Securities  Company,  the  Securities  Company 
would  have  been  entitled  to  recover  the  amount  paid,  relying  upon 
the  certificates  standing  in  the  name  of  Cornwell.  But  R.  T.  Corn- 
well  never  signed  the  transfer,  and  assuming  that  the  Securities  Com- 
pany was  estopped  from  denying  to  a  bona  fide  purchaser  for  value 
that  these  certificates  of  indebtedness  did  stand  in  the  name  of  R. 
T.  Cornwell,  and  that  he  had  a  right  to  sell  or  transfer  them,  R.  T. 
Cornwell  has  never  attempted  to  sell  or  transfer  them.  Whether 
these  certificates  of  indebtedness  stood  in  the  name  of  the  plaintiffs, 
as  trustees,  or  of  R.  T.  Cornwell,  who.  was  one  of  the  trustees,  in- 
dividually, in  either  case  they  were  part  of  the  trust  estate,  and  the  mere 
fact  that  the  certificates  were  negligently  or  unlawfully  transferred 
from  the  name  of  the  trustees  as  trustees,  or  to  the  name  of  one  of 
the  trustees  individually,  made  no  difference  as  to  the  right  of  either 
the  defendants  or  the  interveners  in  transferring  the  certificates. 
Nothing  that  the  Securities  Company  did,  that  I  can  see,  estopped  from 
claiming,  as  against  the  Equitable  Securities  Company  or  the  inter- 
veners, the  fact  that  the  transfer  of  these  securities  from  R.  T.  Corn- 
well  was  a  forgery.  Neither  the  Equitable  Securities  Company  nor 
the  interveners  relied  upon  any  act  of  the  Securities  Company  as  to 
the  right  of  R.  T.  Cornwell  to  transfer  or  as  to  the  validity  of  the  con- 
sent to  transfer  which  purported  to  be  signed  by  R.  T.  Cornwell. 

As  between  these  parties,  their  rights  must  depend  upon  the  fact 
that  R.  T.  Comwell's  name  was  forged  to  that  instrument,  and  the 
Securities  Company  has  a  perfect  right  to  say  that  when  that  forgery 
was  discovered  the  purchase  of  the  certificates,  based  upon  the  con- 
sent to  transfer  which  purported  to  be  signed  by  R.  T.  Cornwell,  but 
which  was  a  forgery,  was  invalid  and  conferred  no  title  to  the  certifi- 
cates. And  it  is  this  distinction,  I  think,  which  differentiates  this  case 
from  the  cases  relied  upon  by  my  Brother  McLAUGHLIN,  especially 
the  case  of  Jennie  Clarkson  Home  v.  Missouri,  K.  &  T.  R.  Co.,  1^ 
N.  Y.  47,  74  N.  E.  571,  70  L.  R.  A.  787.  In  that  case  the  court,  in 
affirming  the  judgment,  said : 

"It  was  contended  on  behalf  of  the  defendant  Gibson  that  only  an  action 
for  conversion  could  be  maintained  as  arainst  htm.  The  bonds  were  traced 
into  his  bands,  and  he  knew  that  they  belonged  to  the  plaintiff.  If  they 
remained  in  his  bands,  or  if  Ue  had  sold  them  and  then  recoyered  them 
back,  the  plalntlft  had  the  right  to  maintain  an  action  against  him  to 
recover  them.  But  no  question  with  reference  to  the  form  of  the  action 
appears  to  have  been  raised  upon  the  trial.  The  defendants  evidently  tried 
all  of  the  questions  pertaining  to  their  liability  to  the  plaintiff  and  to  each 
other  without  question  as  to  form,  and  we  think,  therefore,  it  is  now  too 
late  to  raise  such  a  question." 

In  this  case  the  question  as  to  the  right  of  the  defendants  as  be- 
tween themselves  was  raised  upon  the  trial.  No  question  was  made 
as  to  the  failure  of  either  of  the  defendants  as  to  the  service  of  the 
answer  upon  their  codefendants,  but  the  obligation  of  the  interveners 
to  either  of  the  corporations,  and  the  question  as  to  the  rights  of  the 
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corporations  as  between  themselves,  were  distinctly  raised,  both  in 
the  answers  and  by  the  requests  to  find. 

I  think,  therefore,  the  judgment  should  be  modified,  as  above  in- 
dicated, and,  as  thus  modified,  affirmed. 

LAUGHLIN,  J.,  concurs. 


WEINBERG  V.  COMPAGNIB  GfiNfiRALB  TRANSATIiANTIQUE. 

(Supreme  Court,  Appellate  Term,  First  Department.    January  7,  1915.) 

Cabbiers  (§  405*) — "Baggage" — ^What  CoNSTrruxis. 

A  provision,  in  a  ticket  issued  by  a  steamship  company,  tbat  in  case  of 
total  loss  of  baggiige  the  passenger  should  not  be  entitled  to  more  tliuu 
$100  indemnity,  applies  only  to  articles  stored  in  the  hold  of  the  ship, 
and  not  to  clothing  in  the  stateroom. 

[Ed.  Note. — For  other  cases,  see  Carriers,  Cent  Dig.  S§  1544r-1549 ;  Dea 
Dig.  §  405.  ♦ 

For  other  definitions,  see  Words  and  Phrases,  First  and  Second  Series, 
Baggage.] 

Appeal  from  Municipal  Court,  Borough  of  Manhattan,  Sixth  Dis- 
trict. 

Action  by  Frieda  Weinberg  against  the  Compagnie  Generale  Trans- 
atlantique.  From  a  judgment  for  plaintiff,  limiting  recovery,  plaintiflf 
appeals.    Reversed,  and  new  trial  granted. 

Argued  December  term,  1914,  before  GUY,  BIJUR,  and  PAGE,  JJ. 

Roelker,  Bailey  &  Stiger,  of  New  York  City  (William  D.  Stiger  and 
Theodore  L.  Bailey,  both  of  New  York  City,  of  counsel),  for  appel- 
lant. 

Nolan  Bros.,  of  New  York  City  (John  M.  Nolan  and  Joseph  P.  No- 
lan, both  of  New  York  City,  of  counsel),  for  respondent. 

■  BIJUR,  J.  Plaintiff  sued  for  damage  to  articles  of  clothing  hanging 
in  her  cabin  on  one  of  defendant's  steamers,  the  result  of  negligence 
on  the  part  of  one  of  defendant's  servants.  The  transportation  ticket 
which  plaintiff  received  contained  the  limitation  that : 

"In  case  of  total  loss  of  baggage,  •  •  •  the  passenger  shall  not  be 
entitled  to  receive  more  than  $100    ♦    ♦    •    as  indenmlty." 

In  Holmes  v.  North-German  Lloyd  Co.,  184  N.  Y.  280,  77  N.  E.  21, 
5  L.  R.  A.  (N.  S.)  650,  a  similar  limitation  of  liability  "for  loss  of  lug- 
gage or  personal  effects"  was  held  to  apply  only  to  articles  stored  in 
the  hold  and  not  to  clothing  in  a  stateroom.  The  learned  judge  below 
was  of  opinion  that  the  Holmes  Case  did  not  indicate  "the  correct  in- 
terpretation of  the  contract  between  the  parties  to  this  action,"  on  the 
ground,  apparently,  that  the  term  "baggage"  was  sufficiently  broad  to 
cover  clothing  kept  by  the  passenger  in  his  stateroom.  In  this  view, 
however,  I  cannot  agree.  I  think,  on  the  contrary,  that,  if  there  is  any 
difference,  the  word  "baggage"  would  be  more  readily  construed  as 
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referring  to  other"  than  the  personal  effects  kept  by  the  passenger  for 
his  continued  use  during  the  voyage. 

Judgment  reversed,  and  new  trial  granted,  with  costs  to  appellant 
to  abide  the  event.    All  concur. 


JAMES  LIVINGSTON  CONST.  OO.  T.  REDMOND. 
(Sui>reme  Court,  Appellate  Term,  First  Department    January  7,  1915.) 

Al^PBAL   AND   EKBOB   (f   1133*) — BXVIBW — RBCOBD. 

Where  the  court,  on  appeal  from  an  order  setting  aside  a  Judgment  on 
the  pleadings  and  for  a  new  trial,  cannot  determine,  because  of  the  con- 
fusion In  the  record,  the  reasons  actuating  the  lower  court,  the  order 
will  be  affirmed,  and  the  cause  remitted  for  further  proceedings. 

[Ed.  Note. — For  other  cases,  see  Appeal  and  Error,  Cent.  Dig.  {{  4450- 
44S3;    Dec.  Dig.  |  1133.*] 

Appeal  from  Municipal  Gjurt,  Borough  of  Manhattan,  Seventh 
District. 

Action  by  the  James  Livingston  Construction  Gjmpany  against  Wil- 
liam H.  Redmond.  From  an  order  of  the  Municipal  Court,  setting 
aside  a  judgment  for  plamtiff  and  granting  a  new  trial,  plaintiff  ap- 
peals.   Affirmed,  and  cause  remitted. 

Argued  December  term,  1914,  before  GUY,  BIJUR,  and  PAGE,  JJ. 

George  H.  Abbott,  of  New  York  City,  for  appellant 
William  J.  Curtin,  of  Brooklyn,  for  respondent. 

BIJUR,  J.  Plaintiff  sues  for  rent.  It  appears  from  the  exceedingly 
brief  minutes  that  at  the  opening  of  the  trial  the  plaintiff  moved  For 
judgment  on  the  pleadings.  As  the  pleadings  then  stood,  no  issue  was 
raised  by  the  answer,  and  the  motion  should  have  been  granted ;  but, 
following  a  colloquy,  plaintiff  "offered  the  pleadings  in  evidence"  and 
rested,  whereupon  the  defendant  moved  to  dismiss.  The  court  then 
granted  plaintiff's  motion  for  judgment  Subsequently  it  set  aside 
this  judgment,  saying  that  the  minutes  showed  that  the  answer  had 
been  amended  so  as  to  deny  the  allegation  of  nonpayment  of  rent  As 
originally  transcribed,  the  minutes  do  show  a  denial  of  this  allegation ; 
but  as  amended  by  the  defendant's  attorney  in  longhand,  and  as  set- 
tled by  consent  of  the  parties,  they  admit  nonpayment  of  rent. 

We  assume  that,  at  the  time  the  judge  below  made  the  order  ap- 
pealed from,  the  minutes  in  their  amended  form  were  not  before  him ; 
but,  owing  to  the  confusion  in  the  record,  we  are  unable  to  determine 
what  reasons  may  have  actuated  the  court  in  reaching  this  decision. 
Under  the  circumstances,  we  think  that  the  interests  of  justice  will  be 
best  subserved  by  affirming  the  order,  without  costs,  and  remitting 
the  case  for  further  proceedings  upon  the  pleadings  or  otherwise,  as 
the  parties  may  be  advised.    All  concur. 
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GRISWOLD  V.  RIN6LINO  et  al, 
(Supreme  Court,  Appellate  Division,  Third  Department     January  6,  1915.) 

1.  Appeai,  and  Ebbob  (S  927*) — Questions  Reviewable — Evidence — Som- 

CIENCY. 

Plaintiff,  on  appeal  from  a  nonsuit,  Is  entitled  to  the  most  favorable  In- 
ferences which  can  be  drawn  from  the  evidence. 

[Ed.  Note. — For  other  cases,  see  Appeal  and  Error,  Cent.  Dig.  H  2912, 
2917,  3748,  3758,  4024;   Dec.  Dig.  f  927.»] 

2.  Theaters  and  Shows  (§  7*)— IdABiLiriEB  FOB  Ikjttbies  to  Pebsohs  At- 

tending— Nbgligenge. 

Whether  the  faUure  of  the  owner  and  operator  of  a  circus  to  carry  fire 
apparatus,  such  as  chemical  extinguishers  operated  by  hand,  Is  actionable 
negligence,  creating  liability  for  injury  to  a  person  attending  the  circus 
In  consequence  of  a  fire  in  the  canvas  top  of  the  tent,  held  for  tlie  Jury. 

[Ed.  Note. — For  other  cases,  see  Theaters  and  Shows,  Cent  Dig.  f  7; 
Dea  Dig.  {  7.*] 

Appeal  from  Trial  Term,  Schenectady  County. . 

Action  by  M.  Beulah  Griswold  against  Otto  Ringling  and  others,  in 
which  John  Ringling  was  served  with  process.  From  a  judgment  of 
dismissal,  and  from  an  order  granting  a  nonsuit,  plaintiff  appeals.  Re- 
versed, and  new  trial  granted. 

Argued  before  SMITH,  P.  J.,  and  KELLOGG,  LYON,  HOWARD, 
and  WOODWARD,  JJ. 

Fryer  &  Lewis,  of  Schenectady  (£dgar  T.  Brackett,  of  Saratoga 
Springs,  of  counsel),  for  appellant. 

Loucks  &  Alexander,  of  Schenectady  (Wm.  Dewey  L^ucks,  of 
Schenectady,  of  counsel),  for  respondents. 

HOWARD,  J.  The  defendants  herein  were  the  owners  and  oper- 
ators of  a  circus.  They  were  giving  a  show  at  Schenectady.  Just  be- 
fore the  performance  started  a  fire  broke  out  in  the  roof  or  canvas 
top  of  the  main  tent.  The  plaintiff  was  one  of  the  spectators.  She 
was  admitted  on  a  ticket  purchased  by  her  sister.  She  occupied  a  re- 
served seat.  When  she  first  discovered  the  fire  she  rose  up,  intending 
to  leave  the  tent,  but  ushers  went  along  telling  the  people  to  keep 
their  seats,  as  they  were  putting  out  the  fire.  Obeying  this  admonition, 
the  plaintiff  sat  down  and  waited  a  little  while;  but,  seeing  the  fire 
blazing  up,  instead  of  going  out,  she  got  up  again  to  go,  whereupon 
the  crowd  behind  her  rushed  down  upon  her,  pushed  her  over,  and  she 
was  injured.  The  circus  of  the  defendants  was  not  equipped  with  any 
chemical  apparatus  or  other  apparatus  or  contrivance  for  extinguishing 
fire.  Contrary  to  their  statements  to  the  audience,  neither  the  ushers, 
nor  any  other  persons  in  the  employ  of  the  defendants,  made  any  ef- 
fort to  put  out  the  fire.  Indeed,  there  was  nothing  that  they  could  do 
to  put  it  out,  for  the  fire  was  in  the  top  of  the  tent  beyond  their  reach, 
and  having  no  apparatus  for  the  purpose,  they  were  helpless. 

[1]  Where  a  nonsuit  has  been  granted,  the  plaintiff,  on  appeal,  is 
entitled  to  the  most  favorable  inferences  which  can  be  drawn  from  the 
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evidence.  Therefore  the  above  facts  may  be  said  to  have  been  fairly 
established. 

[2]  Under  these  circumstances,  and  in  view  of  this  evidence,  should 
a  nonsuit  have  been  granted?  The  question  of  negligence  is  always 
one  of  fact  for  the  jury.  The  plaintiff  alleged  and  proved  that  the 
defendants  had  no  fire  apparatus.  Ought  they  not  to  have  had  chemical 
extinguishers  to  be  operated  by  hand  ?  Devices  of  this  kind  are  very 
common  in  these  days.  They  hang  upon  the  walls  of  most  all  public 
buildings,  and  are  kept  in  many  factories  and  other  places,  where  there 
is  a  possibility  of  fire.  Was  it  negligence  on  the  part  of  this  circus 
management  not  to  have  them?  Tluit  was  a  question  for  the  jury. 
Had  the  defendants  been  put  to  their  defense,  perhaps  they  could  easi- 
ly have  proved  that  it  was  not  negligence,  and  that  it  would  have  been 
impracticable  to  have  carried  or  operated  such  apparatus.  The  defend- 
ants might,  in  this  way  and  in  other  ways,  have  shown  their  entire 
freedom  from  negligence ;  but  it  cannot,  we  think,  be  said  as  a  matter 
of  law  that  they  were  not  negligent  in  this  respect. 

The  proof  that  no  effort  to  extinguish  the  fire  was  made  by  defend- 
ants, and  that  they  allowed  the  fire  to  continue  to  bum,  is  only  an  am- 
plification of  the  proposition  concerning  the  lack  of  fire  apparatus.  We 
think  the  question  as  to  whether  the  defendants  were  negligent  in  the 
particular  pointed  out  above  should  have  been  submitted  to  the  jury. 

The  judgment  of  nonsuit  should  be  reversed,  and  a  new  trial  granted. 
All  concur. 


ROSCOB  CO.  v.  IiINDNEB  et  aL 
(Sapteme  Court,  Appellate  Division,  Second  Department    December  24, 1914.) 

Patmknt  (I  19*) — SuFFiciENCT — Obdkb  ON  Thibd  Pebsoit. 

Where  a  building  contractor  gave  bis  creditor  an  order  on  the  owner, 
vrhlcb  the  owner  accepted,  payable  when  the  bouse  was  flntehed,  and  the 
house  was  not  buUt,  there  was  no  fund  upon  which  Hie  order  could  oper- 
ate, and  it  did  not  discharge  the  debt. 

[Ed.  Note.— For  other  cases,  see  Payment,  Cent  Dig.  H  22,  28;  Dec; 
Dig.  i  19.*] 

Appeal  from  Queens  County  Court. 

Action  by  the  Roscoe  Company  against  Bertha  Helena  Lindner  and 
John  Lindner.  Judgment  for  plaintiff,  and  defendants  appeal.  Af- 
firmed. 

Argued  before  JENKS,  P.  J.,  and  BURR,  THOMAS,  CARR,  and 
RICH,  JJ. 

Winifred  Sullivan,  of  New  York  City,  for  appellants. 
Theo.  T.  Baylor,  of  New  York  City,  for  respondent 

THOMAS,  J.  An  order  was  given  by  a  building  contractor  on  the 
owner  for  material  furnished  by  plaintiff  therefor.  It  was  accepted 
by  the  owner,  payable  when  the  house  was  finished  and  delivered  at 
a  date  mentioned.  The  order  was  given  for  a  precedent  debt,  and  the 
presumption  is  that  it  was  not  given  in  payment  of  the  contractor's  in- 
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debtedness  to  the  materialman. '  Nod  v.  Murray,  13  N.  Y.  167.  There 
are  no  extrinsic  facts  tending  to  show  that  it  was  so  received.  The 
contract  was  not  performed,  as  defendants  would  show,  because  the 
specifications  required  construction  violative  of  the  building  code,  al- 
though Lindner  indicates  some  pecuniary  embarrassment  on  his  part. 
The  owner  ascribes  the  contractor's  failure  to  pecuniary  inabiHty.  In 
reality  there  could  be  no  fund,  but  only  a  debt  from  the  owner  to  the 
contractor,  on  which  the  order  could  and  would  operate,  if  it  existed, 
as  if  it  were  a  fund.  But  its  existence  could  always  be  a  subject  of 
controversy,  and  when,  as  here,  there  was  no  performance,  and  the 
debt  is  merely  one  for  breach  of  contract,  it  cannot  be  inferred  that  the 
parties  to  the  order  intended  it,  unless  paid,  to  discharge  the  original 
indebtedness. 

The  judgment  should  be  affirmed,  with  costs.    All  concur,  except 
CARR,  J.,  not  voting. 


SPRING  GARDEN  IXS.  CO.  V.  DOLAN  et  al.     (No.  341-62.) 
(Supreme  Court,  Appellate  Division,  Third  Department     January  6,  1916.) 
BviDENOx  (S  121*)  —  Aduibsibiutt  —  Dkclabationb  of  Pbikcifai.  —  Action 

AOAINST   SUKBTY. 

In  an  action  on  the  bond  of  an  insurance  agent,  conditioned  that  he 
keep  correct  records  and  make  true  reports  to  the  company,  the  records 
and  reports  of  the  agent,  which  were  incorrectly  kept,  so  as  to  show 
that  his  receipts  were  less  than  they  actually  were,  were  admissible 
against  the  sureties  as  declarations  or  admissions  of  the  principal  in 
the  transaction  of  tJie  particular  business  which  the  bond  was  given  to 
protect 

[Ed.  Note.— For  other  cases,  see  Evidence,  Cent  Dig.  H  803,  307-338, 
1117-1119;   Dec.  Dig.  {  121.*] 

Appeal  from  Trial  Term,  Greene  County. 

Action  by  the  Spring  Garden  Insurance  Company  against  Michael 
Dolan  and  another.  Judgment  for  plaintiff,  and  defendants  appeal. 
Affirmed. 

Argued  before  SMITH,  P.  J.,  and  KELLOGG,  LYON,  HOW- 
ARD, and  WOODWARD,  JJ. 

N.  A.  Calkins,  of  Coxsackie,  for  appellants. 

White,  Cheney,  Shinaman  &  O'Neill,  of  Syracuse  (Jerome  L.  Che- 
ney, of  Syracuse,  of  counsel),  for  respondent. 

WOODWARD,  J.  The  complaint  alleges  that  the  plaintiff  is  a 
foreign  corporation  authorized  to  do  business  in  this  state,  and  that 
on  or  about  the  2d  day  of  November,  1905,  one  Arthur  J.  Collier  made 
application  to  the  plaintiff  for  a  local  insurance  agency,  presenting 
therewith  a  bond  duly  executed,  conditioned  upon  his  faithful  dis- 
charge of  the  duties  and  obligations  of  the  agency;  that  such  bond 
was  duly  accepted  by  the  plaintiff,  and  that  said  Arthur  J.  Collier  en- 
tered upon  the  discharge  of  his  duties  as  such  agent;  that  the  said 
Arthur  J.  Collier  did  not  honestly  and  faithfully  discharge  the  duties 
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as  such  agent,  etc.,  but,  on  the  contrary,  the  said  Arthur  J.  Collier  sold 
as  agent  for  tiie  plaintiff  certain  policies  of  insurance  at  various  times 
during  the  continuance  of  the  said  agency,  receiving  thefefor  as  gross 
premiums  the  sum  of  $774.60,  of  which  sum  the  said  Arthur  J.  Col- 
lier failed  to  account,  except  the  sum  of  $322.22,  retaining  and  reserv- 
ing $452.28  of  the  property  of  this  plaintiff  wrongfully  and  unlawfully 
without  making  proper  accounts  and  statements  thereof,  and  without 
the  consent  of  the  plaintiff,  and  in  such  respects  failed  to  well,  faith- 
fully, and  honestly  perform  his  duties  as  such  agent,  and  the  said  Ar- 
thur J.  Collier  refused  and  neglected  to  pay  over  to  the  plaintiff  the 
said  amount,  or  any  part  thereof,  although  due  demands  have  been 
made.  The  complaint  alleged  that  notice  of  these  defaults  had  been 
given  to  the  defendants  in  this  action,  the  sureties  upon  the  bond  above 
mentioned,  and  claimed  damages  in  the  amount  of  $452.28.  The  de- 
fendants admitted  the  fact  of  the  plaintiff's  incorporation,  and  that  they 
had  been  notified  of  the  alleged  defaults  on  the  part  of  the  said  Arthur 
J.  Collier,  and  as  to  the  remaining  matters  it  is  alleged  that  the  defend- 
ants have  no  knowledge  or  information  sufficient  to  form  a  belief,  and 
several  matters,  by  way  of  alleged  defenses  and  counterclaims,  are 
set  forth ;  but  no  serious  effort  to  establish  the  same  was  made  upon 
the  trial,  and  the  learned  court  has  given  judgment  in  favor  of  the 
plaintiff  for  the  full  amount  of  the  damages  claimed,  with  costs.  The 
defendants  appeal  from  the  judgment. 

The  appellants  urge  upon  this  appeal  that  there  was  error  in  the  ad- 
mission in  evidence  of  certain  records  of  the  office  of  Arthur  J.  Col- 
lier, the  principal  in  the  bond  upon  which  this  action  is  brought,  and 
while  it  is  now  suggested  that  there  is  some  defect  in  the  proofs  as 
to  the  plaintiff's  loss  through  the  conduct  of  the  said  Arthur  J.  Col- 
lier, the  motion  of  the  defendants  to  dismiss  was  upon  the  ground  that 
"the  plaintiff  has  not  made  out  a  cause  of  action  by  any  competent  or 
legal  proof,  no  liability  of  the  defendant  as  surety  for  Arthur  J.  Col- 
lier," and  it  seems  to  have  been  assumed  that  if  the  evidence  was  com- 
petent it  established  the  necessary  facts.  Indeed,  it  is  practically 
admitted  on  this  appeal  that  there  is  evidence  by  implication  that  Ar- 
thur J.  Collier  did  receive  moneys  belonging  to  the  plaintiff,  and  his 
records  in  evidence  show  that  he  had  not  paid  the  same  over  at  the  time 
of  the  adjustment  of  the  sum  in  default.  This  bond  was  for  $500,  and 
it  was  conditioned  upon  Arthur  J.  Collier  properly  performing  the  du- 
ties of  his  position.  Among  these  conditions  specifically  were  the  re- 
quirements that : 

He  "shall  duly  and  properly  account  for,  pay  over,  and  apply  all  sums 
of  money  which  may  be  received  by  him  as  such  agent,  •  ♦  •  whether 
for  premliuna  of  Insurance,  or  with  which  to  pay  losses,  or  upon  salvages, 
collections,  or  otherwise,  and  shall  also  duly  and  properly  account  for  and 
apply  all  goods,  chattels,  or  other  property  which  may  come  Into  his  hands 
or  possession,  or  under  his  control,  for  and  In  behalf  of  the  said  Insurance 
company,  and  shall  keep  true  and  correct  register  of  all  policies  Issued  for 
the  company,  and  all  entries,  charges,  or  indorsements  thereon,  and  make 
regular  and  correct  reports  thereof  and  of  all  business  transacted  by  him 
to  the  said  company,  and  shall  in  all  other  respects  well  and  faithfully  dis- 
cbarge and  perform  his  duties  as  ag«it,  and  shall  upon  the  termination  of 
his  agency,  from  whatever  cause,  deliver  up  and  hand  over  all  of  the  money, 
150N.X.S.— 65 
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books,  policies,  blanks,  accounts,  property,  effects,  and  other  things  belonging 
to  the  said  Insurance  company,"  etc. 

Obviously  it  was  proper,  where  the  bond  guaranteed  that  the  princi- 
pal would  "keep  true  and  correct  register  of  all  policies  issued  for  the 
company,  and  all  entries,  charges,  or  indorsements  thereon,  and  make 
regular  and  correct  reports  thereof  and  of  all  business  transacted  by 
him  to  the  said  company,"  to  show  by  the  register  of  policies  and  the 
other  records  of  Arthur  J.  Collier's  office  that  he  had  failed  to  perform 
this  condition.  These  records  were,  in  general,  identified  by  Arthur 
J.  Collier,  the  principal,  and  the  evidence  all  showed  that  the  records, 
such  as  they  were,  were  either  sent  to  the  company  by  Collier  or  his 
representatives,  or  were  found  in  his  office,  and  there  is  no  reason 
which  suggests  itself  to  us  why  these  were  not  perfectly  competent  ev- 
idence as  against  the  defendants.  The  records  as  they  were  developed 
upon  the  trial  showed  conclusively  that  they  were  not  properly  and 
honestly  kept.  They  were  juggled  in  such  a  manner  as.  to  show  small- 
er receipts  on  the  part  of  Collier  than  were  due  upon  the  policies  is- 
sued, and  there  was,  therefore,  a  breach  of  the  condition  of  the  bond, 
which  entitled  the  plaintiff  to  recover.  We  are  of  the  opinion  that  the 
evidence  in  this  case  is  well  within  the  rule  that,  where  the  declarations 
and  admissions  of  the  principal  are  made  in  the  transaction  of  the  par- 
ticular business  which  the  bond  was  given  to  protect,  so  as  to  become  a 
part  of  the  res  gestae,  it  is  competent  and  proper.  See  Howe  Sewing 
Machine  Co.  v.  Farrington,  16  Hun,  591 ;  Lewison  v.  Hoffman,  8 
Misc.  Rep.  583,  29  N.  Y,  Supp.  1119;  Hatch  v.  Elkins,  65  N.  Y.  489, 
496,  citing  1  Greenleaf  on  Evidence,  §  187. 

The  judgment  appealed  from  should  be  affirmed,  with  costs.  All 
concur. 


MAYER  v.  METROPOLITAN  TRACTION  CO.  et  al.    (No.  6131.) 
(Supreme  Court,  Appellate  Division,  First  Department    December  31,  1914.) 

1.  OOBFOBATIOKB    (§   312*) — TBANSACTIONS— RiGHT    TO    OBJKCT. 

Where  a  subsidiary  corporation,  owned  and  controlled  by  the  persons 
owning  and  controlling  the  main  company,  purchased  property  from  -the 
main  company,  neither  the  subsidiary  nor  those  claiming  under  it  can 
complain  that  the  price  was  too  high,  for  the  two  corporations  were  sep- 
arate entities. 

[Ed.  Note. — For  other  cases,  see  Ck>rporatlons,  Cent.  Dig.  Jg  1376-1386, 
138&-1392;   Dec.  Dig.  §  312.»] 

2.  CoBPOEATiONS  (S  678*) — Ihbolvbnct — Effect. 

Where  the  franchises  and  property  of  an  insolvent  corporation  were 
bought  In  on  foreclosure,  the  purchaser  by  associating  others  with  him 
and  forming  a  new  corporation  to  carry  on  the  business,  did  not  vest  the 
property  or  the  franchises  of  the  old  corporation  in  the  new;  for  Stock 
Corporation  Law  (Laws  1890,  c.  564,  as  amended  by  Laws  1892,  c.  6S8) 
§  3,  providing  that,  when  the  property  and  franchises  of  a  corporation 
shall  be  sold  on  foreclosure,  the  purchaser  may  associate  with  him  any 
number  of  persons,  not  less  than  required  for  Incorporation,  and  they 
may  become  a  corporation  and  take  and  possess  the  prcqperty  and  fran- 
chises sold,  and  shall  be  vested  with  and  entitled  to  exercise  all  the  rights 
and  privileges  which  at  the  time  of  the  sale  belonged  to  the  original 

*For  other  cases  see  same  topic  &  i  nvmbeb  in  Dec.  ft  Am.  Digs.  1907  to  data,  ft  Rep'r  Indexes 
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corporation,  Is  merely  a  franchise  from  the  state  allowlus  the  new  cor- 
poration to  acquire  the  property  of  the  old. 

[Ed.  Note. — For  other  cases,  see  Corporations,  Cent  Dig.  §i  2310-2312 ; 
Dec.  Dig.  §  578.*] 

3.  Money  Beceived  (§  3*) — Right  of  Action. 

Where  a  corporation  Issued  obligations  to  defendant,  but  was  never 
called  upon  or  required  to  pay  them,  it  had  no  right  of  action  tor  money 
had  and  received,  though  fiiey  were  without  consideration,  and  defend- 
ant received  money  for  them. 

[Eid.  Note. — For  other  cases,  see  Money  Keceived,  Cent  Dig.  %  6;  Dec. 
Dig.  §  3.*J 

4.  CoBPOBATxoHS  (8  560*) — Receivkss — Rights  of. 

A  receiver  of  an  Insolvent  corporation  stands  in  place  of  the  corpora- 
tion, and  has  no  right  of  action  where  the  corporation  had  none. 

[Ed.  Note.— For  other  cases,  see  Corporations,  Cent.  Dig.  §S  2253-2260, 
2262;   Dec.  Dig.  $  560.*] 

Appeals  from  Special  Tenn,  New  York  County. 

Actions  by  Joseph  B.  Mayer,  as  receiver,  etc.,  against  the  Metropoli- 
tan Traction  Company  and  others.  From  judgments  for  defendants, 
plaintiff  appeals.    Affirmed. 

Argued  before  INGRAHAM,  P.  J.,  and  McLAUGHUN,  LAUGH- 
UN,  CLARKE,  and  SCOTT,  JJ. 

A.  S.  Gilbert,  of  New  York  City,  for  appellant. 
Paul  D.  Cravath  and  Samuel  F.  Moran,  both  of  New  York  City, 
for  respondents. 

SCOTT,  J.  The  two  judgments  appealed  from,  which  by  con- 
sent of  counsel  and  for  the  sake  of  convenience  have  been  heard  to- 
gether upon  a  single  record,  both  rest  upon  a  ruling  at  Special  Term 
that  the  complaint  is  insufficient,  in  that  it  fails  to  state  a  cause  of  ac- 
tion. In  one  case  the  judgment  overrules  plaintiff's  demurrer  to  the 
separate  defenses  contained  in  the  answer  of  the  defendant  Vreeland. 
In  the  other  case  the  judgment  follows  upon  an  order  granting  the  mo- 
tion of  the  defendant  Widener  for  judgment  on  the  pleadings. 

The  defendants,  other  than  the  Metropolitan  Traction  Company, 
were  directors  of  that  company  at  the  time  of  its  dissolution  in  1897, 
when,  as  such  directors,  they  distributed  the  assets  of  said  company 
among  its  shareholders,  and  they  are  sought  to  be  held  liable  as  liqui- 
dating trustees  of  that  company.  General  Corporation  Law  (Consol. 
Laws,  c.  23)  §  35. 

Plaintiff  is  a  temporary  receiver,  appointed  in  an  action  brought  by 
the  Attorney  General  of  the  state  of  New  York  to  dissolve  the  Twen- 
ty-Eighth &  Twenty-Ninth  Street  Crosstown  Railroad  Company,  a 
domestic  street  railroad  corporation.  The  purpose  of  the  action  is  to 
compel  the  defendants  to  account  for  the  proceeds  or  the  value  of 
mortgage  bonds  of  said  railroad  company  which  were  delivered  to  said 
traction  company  and  disposed  of  by  it. 

The  allegations  of  the  complaint,  reduced  to  narrative  form,  state 
the  facts  as  follows: 

'For  other  cases  see  same  topic  &  {  numbeb  In  Dec.  A  Am.  Digs.  1907  to  date,  (k  Rep'r  Indexes 
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Prior  to  April,  1896,  the  Metropolitan  Traction  Company  (hereaft- 
er for  brevity  called  the  Traction  Company)  and  the  individual  de- 
fendants, with  one  Elkins,  not  a  defendant,  as  directors,  officers,  and 
agents  of  said  Traction  Company,  caused  a  railraad  company  known 
as  the  Metropolitan  Street  Railway  Company  to  be  organized  under 
the  laws  of  the  state  of  New  York  for  the  purpose  of  consolidating 
into  a  single  uniform  system  of  railroads  various  of  the  street  sur- 
face railroads  in  the  city  of  New  York  and  caused  to  be  elected  as 
directors  of  said  Metropolitan  Street  Railway  Company  representa- 
tives and  employes  of  said  Traction  Company.  On  April  10,  1896, 
there  existed  a  duly  organized  corporation,  known  as  the  Twenty- 
Eighth  &  Twenty-Ninth  Street  Railroad  Company,  which  was  in- 
solvent, but  which  owned  franchises  to  operate  a  street  surface  rail- 
road over  certain  streets  in  the  city  of  New  York  and  the  tracks  laid 
by  it  in  said  streets.  It  is  alleged  at  some  length  that  the  Traction 
Company  and  its  directors  conceived  a  plan  to  acquire  possession  and 
control  of  the  franchises  and  property  of  said  Twenty-Eighth  & 
Twenty-Ninth  Street  Railroad  Company,  and  to  issue  or  cause  to  be 
issued  a  mortgage  upon  its  property  for  $1,500,000,  and  to  cause  the 
directors  of  the  new  or  reorganized  company  "to  deliver  $1,100,000  of 
the  bonds  of  such  new  or  reorganized  company  to  the  said  defendant 
Metropolitan  Traction  Company,  without  said  new  or  reorganized 
company  receiving  any  moneys  or  actual  consideration  therefor." 

At  the  date  mentioned  one  Edward  Lauterbach  represented  the 
owners  of  practically  all  of  the  outstanding  stock  and  bonds  of  the 
said  Twenty-Eighth  &  Twenty-Ninth  Street  Railroad  Company,  and 
said  Lauterbach  agreed  to  sell  to  one  Ralph  L.  Anderton,  Jr.,  said 
stock  and  bonds  for  $250,000,  in  addition  to  which  said  Anderton 
agreed  to  pay  to  said  Lauterbach  a  further  sum  of  $475,000,  of  which 
$75,000  was  to  be  paid  in  cash,  and  the  balance  in  first  mortgage  bonds 
of  a  new  corporation  to  be  formed,  which  said  bonds  were  to  be  guar- 
anteed by  the  Metropolitan  Street  Railway  Company  at  any  time  with- 
in two  years,  upon  the  accomplishment  of  certain  results  by  said  Lau- 
terbach, all  of  which  were  subsequently  accomplished.  As  a  part  of 
the  plan  conceived  by  the  defendants  and  above  referred  to,  an  out- 
standing mortgage  constituting  a  lien  upon  the  franchises  and  property 
of  the  Twenty-Eighth  &  Twenty-Ninth  Street  Railroad  Company  was 
foreclosed,  and  the  said  franchises  and  property  were  purchased  at  the 
foreclosure  by  one  Charles  W.  Truslow  for  the  sum  of  $25,000.  Hav- 
ing received  a  referee's  deed  of  said  franchises  and  property,  the  said 
Truslow  on  September  30,  1896,  executed  and  filed  a  certificate  pursu- 
ant to  section  3  of  the  then  Stock  Corporation  Law  of  the  state  of 
New  York,  and  also  caused  said  certificate  to  be  executed  by  other 
persons  acting  for  the  Traction  Company,  and  the  directors  thereof, 
certifying  that  said  Truslow  had  associated  himself  with  such  other 
persons  executing  the  said  certificate  as  a  company  for  the  purpose  of 
operating  the  franchises  and  other  property  of  the  Twenty-Eighth  & 
Twenty-Ninth  Street  Railroad  Company  purchased  by  Truslow.  The 
name  selected  for  the  new  corporation  thus  formed  was  the  Twenty- 


Digitized  by 


Google 


Sup.  Ct.)  HATEB  V.  METBOPOLITAN   TRACTION  CX>.  1029 

Eighth  &  Twenty-Ninth  Street  Crosstown  Railroad  Company  (here- 
after for  brevity  called  the  Crosstown  Company). 

It  is  alleged  in  the  complaint,  and  admitted  by  the  respondents,  that 
Anderton,  Truslow,  and  the  persons  who  executed  the  certificate  of 
incorporation  of  the  Crosstown  Company,  as  well  as  the  directors  of 
that  company,  acted  in  all  things  as  the  agents  and  representatives  of 
the  Traction  Company,  so  that  the  case  is  to  be  considered  precisely 
as  if  the  Traction  Company,  in  its  own  name,  had  agreed  with  Lauter- 
bach  for  the  purchase  of  the  stock  and  bonds  of  the  Twenty-Eighth  & 
Twenty-Ninth  Street  Railroad  Company,  had  purchased  the  franchises 
and  property  of  that  company  at  the  foreclosure  sale,  and  had  or- 
ganized a  corporation  to  operate  said  franchises  and  property.  By  an 
agreement  dated  September  29,  1896  (one  day  before  the  incorpora- 
tion of  the  Crosstown  Company),  but  not  acknowledged  until  December 
21,  1897,  the  said  Crosstown  Company  leased  to  the  Metropolitan 
Street  Railway  Company  the  right  to  use  the  railroad  tracks  of  said 
Crosstown  Company  to  operate  cars  thereon,  in  return  for  which  the 
Metropolitan  Street  Railway  Company  agreed  to  run  cars  over  said 
tracks,  to  pay  the  principal  and  interest  of  first  mortgage  5  per  cent, 
gold  bonds  to  be  issued  by  the  said  Crosstown  Company  to  the  amount 
of  $1,500,000,  to  pay  all  taxes  of  every  kind  and  nature  which  might 
become  due  and  payable  by  said  Crosstown  Company,  and  to  maintain 
the  railroad  in  good  condition  and  repair.  At  the  time  the  agreement 
was  made  the  stock  of  the  Twenty-Eighth  &  Twenty-Ninth  Street  Rail- 
road company,  purchased  through  Anderton  from  Lauterbacb,  and  the 
stock  of  the  Metropolitan  Street  Railway  Company,  were  owned  by 
the  Traction  Company,  the  said  stock  and  bonds  of  the  Twenty-Eighth 
&  Twenty-Ninth  Street  Company  having  been  assigned  by  Anderton 
to  said  Traction  Company,  and  an  agreement  had  been  made  for  the 
assignment  of  said  last-mentioned  stock  and  bonds  by  the  Traction 
Company  to  the  Metropolitan  Street  Railway  Company  for  shares  of 
the  capital  stock  of  the  said  last-mentioned  company. 

While  the  affairs  of  the  several  companies  were  in  this  somewhat 
complicated  situation,  and  after  Truslow  and  his  associates  had  or- 
ganized the  Crosstown  Company  by  the  filing  of  the  certificate  herein- 
before referred  to,  Truslow,  at  the  instigation  of  the  Traction  Com- 
pany and  the  defendants,  its  directors,  on  or  about  October  1,  1896, 
offered  to  sell  to  the  Crosstown  Company  the  franchises  and  property 
purchased  by  him  at  the  foreclosure  sale  aforesaid  for  the  sum  of 
$3,000,000,  to  be  paid  as  follows:  $1,492,000  in  capital  stock  of  the 
said  Crosstown  Company,  $8,000  in  cash,  and  $1,500,000  in  bonds  of 
said  Crosstown  Company  secured  by  a  mortgage  upon  its  franchises 
and  property,  ^aranteed  as  to  principal  and  interest  by  the  Metropol- 
itan Street  Railway  Company.  This  proposition  was  accepted  by  the 
Crosstown  Company,  which  accordingly  paid  the  stipulated  sum  in  cash, 
and  issued  the  stocJc  and  bonds  to  said  Truslow.  Of  the  bonds  thus 
issued  to  him,  Truslow,  at  the  instance  and  on  behalf  of  the  Traction 
Company,  delivered  to  the  Metropolitan  Street  Railway  Company  $1,- 
100,000;  the  remaining  $400,000  being  delivered  to  Lauterbach  in  ful- 
fillment of  the  contract  between  him  and  Anderton.  The  bonds  thus 
delivered  to  the  Metropolitan  Street  Railway  Company  were  disposed 
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of  by  that  company  for  upwards  of  $1,000,000,  and  no  part  of  the 
proceeds  thereof  was  paid  to  or  ever  came  into  possession  of  the  Cross- 
town  Company.  The  resolution  adopted  by  the  directors  of  the  Cross- 
town  Company  authorized  the  issue  and  disposition  of  the  aforesaid 
bonds  "for  certain  sums  of  money  necessarily  borrowed  for  acquirmg, 
completing,  equipping,  and  operating  its  railroad,  and  for  the  trans- 
action of  its  business,  and  for  the  exercise  of  its  corporate  rights,  priv- 
ileges, or  franchises,  and  for  other  lawful  purposes  of  its  incorpora- 
tion," and  provided  for  a  mortgage  upon  its  corporate  property  and 
franchises  to  secure  the  payment  of  the  debts  contracted  for  the  pur- 
pose aforesaid. 

It  is  alleged  that  no  part  of  the  proceeds  of  said  $1,100,000  of  bonds 
was  ever  used  for  the  purpose  of  acquiring,  equipping,  or  operating 
the  said  road,  and  that  it  had  never  been  intended  by  the  Traction  Com- 
pany, or  its  directors,  or  the  directors  of  the  Crosstown  Road,  that  any 
part  thereof  should  be  so  used.  Boiled  down  to  the  ultimate  facts,  the 
case  made  by  the  complaint  is  that  the  Traction  Company  (through 
Anderton)  agreed  with  Lauterbach  to  buy  the  outstanding  stock  and 
bonds  of  an  insolvent  street  railway  company  for  a  consideration  to  be 
paid  partly  in  cash  and  partly  in  bonds  of  a  new  company  to  be  formed ; 
that  it  purchased  at  a  foreclosure  sale  (in  the  name  of  Truslow)  the 
franchises  and  property  of  said  company;  that  it  caused  a  new  cor- 
poration to  be  organized,  which  acquired  the  franchise  and  property 
so  purchased  by  it ;  that  it  caused  the  new  corporation  to  issue  its  mort- 
gage bonds  to  the  amount  of  $1,100,000,  which  it  disposed  of  for  its 
own  purposes,  and  never  paid  over  or  accounted  to  the  new  company, 
which  issued  the  bonds,  for  any  part  of  the  proceeds  of  such  bonds, 
or  applied  the  same  for  the  benefit  of  said  new  company. 

The  plaintiff,  suing  in  the  right  of  the  Crosstown  Company,  of  which 
he  is  receiver,  seeks  an  accounting  from  the  individual  defendants,  indi- 
vidually and  as  trustees  in  liquidation  of  the  Traction  Company,  for 
the  proceeds  or  value  of  the  bonds  thus  delivered  to  it,  and  used  or  dis- 
posed of  by  it  for  its  own  profit  and  purposes. 

The  defendants,  conceding  that  everything  done  by  Anderton  and 
Truslow  was  done  for  and  in  behalf  of  the  Traction  Company,  and  that 
the  case  is  to  be  considered  precisely  as  if  the  Traction  Company  had 
done,  in  its  own  name,  everything  that  was  done  in  its  behalf  by  said 
Anderton  and  Truslow,  place  themselves  squarely  upon  the  proposition 
that  in  consequence  of  the  various  acts  as  above  recited  the  Traction 
Company  became  the  owner  of  the  franchises  and  property  which  were 
formerly  of  the  Twenty-Eighth  &  Twenty-Ninth  Street  Railroad  Com- 
pany ;  that  it  was  also  the  owner  of  the  Crosstown  Company,  which 
was  a  corporation  of  its  creation ;  that  so  far  as  concerned  the  transac- 
tion of  which  plaintiff  complains  the  said  Crosstown  Company  virtually 
occupied  the  dual  position  of  both  seller  and  purchaser ;  that  in  selling 
the  property  to  itself  it  had  the  absolute  right  to  place  any  valuation 
upon  the  property  sold  that  it  chose  to  do ;  and  that  as  purchaser  it 
had  an  absolute  right  to  issue  obligations  to  itself  as  seller  for  the 
amount  of  the  purchase  price  which  it  had  itself  fixed,  and  to  dispose 
of  such  obligations  for  its  own  advantage  or  purposes. 
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[1,  2]  The  fact  that  the  Traction  Company  and  the  Crosstown  Com- 
pany may  have  been  in  fact  owned  by  the  same  persons  and  controlled 
by  the  same  interests  does  not  change  their  legal  status  as  separate  and 
independent  corporations.  The  legal  situation  then  was  that,  in  the 
transfer  of  the  property  and  franchises  to  the  Crosstown  Company, 
that  company  was  the  purchaser  and  the  Traction  Company  was  the 
seller.  Even  so,  the  vendor  and  vendee  could  lawfully  put  any  price 
upon  the  property  which  they  chose,  and  if  the  price  was  agreed  upon 
by  all  persons  interested  as  directors  and  stockholders  in  the  vendee 
company,  as  it  appears  to  have  been  in  this  case,  neither  that  company 
nor  any  one  suing  in  its  right  can  question  the  transaction  on  the  ground 
that  the  price  was  too  high.  Indeed,  the  plaintiff  does  not  rest  his  case 
upon  any  such  claim,  but  insists  that  the  bond  issue  was  without  con- 
sideration, because  the  Crosstown  Company  had  already  become  vest- 
ed with  the  property  and  franchises  purchased  by  Truslow  at  the  fore- 
closure sale,  before  the  agreement  was  made  with  him  for  the  sale  of 
the  property  and  franchises  to  the  Crosstown  Company. 

This  contention  is  based  upon  the  provision  of  the  statute  in  force 
at  the  time  of  the  transaction  specified  in  the  complaint.  Section  3, 
Stock  Corporation  Law  (Laws  1890,  c.  564,  as  amended  by  Laws  1892, 
c.  688).    That  section  reads  as  follows: 

"Section  3.  ReoTganlzation  upon  Sale  of  Corporate  Property  and  Fran- 
chises.— When  the  proiwrty  and  franchises  of  any  domestic  stocit  corporation 
shall  be  sold  by  virtue  of  a  mortgage  or  deed  of  trust,  duly  executed  by  it,  or 
pursuant  to  the  judgment  or  decree  of  a  court  of  competent  Jurisdiction,  or 
by  virtue  of  any  execution  Issued  thereon,  and  the  purchaser  at  such  sale 
shall  acquire  title  to  the  same  In  the  manner  prescribed  by  law.  he  may 
associate  with  him  any  number  of  persons,  not  less  than  the  number  re- 
quired by  law  for  the  incorporation  of  such  corporation,  a  majority  of  whom 
shall  be  citizens  and  residents  of  this  state,  and  they  may  become  a  corpo- 
ration, and  take  and  poagega  the  property  and  franchiaea  thua  aold,  and  which 
were  at  the  time  of  the  sale  possessed  by  the  corporation  whose  property  shall 
have  been  so  sold,  upon  maldng,  acknowledging  and  filing  In  the  office  where 
certificates  of  incorporation  are  required  by  law  to  be  filed,  a  certificate  In 
which  they  shall  describe  by  name  and  reference  to  the  law  under  which  It 
was  organized,  the  corporation  whose  property  and  franchises  they  have 
acquired,  and  the  court  by  whose  authority  the  sale  had  been  made,  with  the 
date  of  the  judgment  or  decree  authorizing  or  directing  the  same,  and  a 
brief  description  of  the  property  sold,  and  also  the  following  particulars: 

"1.  The  name  of  the  new  corporation  intended  to  be  formed  by  the  filing 
of  such  certificate. 

"2.  The  maximum  amount  of  its  capital  stock  and  the  number  of  shares 
Into  which  It  is  to  be  divided,  specifying  the  classes  thereof,  whether  com- 
mon or  preferred,  and  the  amount  of  and  rights  pertaining  to  each  class. 

"8.  The  number  of  directors,  not  less  nor  more  than  the  number  required 
by  law  for  the  old  corporation,  who  shall  manage  the  affairs  of  the  new  cor- 
poration, and  the  names  and  post-ofilce  address  of  the  directors  for  the  first 
year. 

"4.  Any  plan  or  agreement  which  may  have  been  entered  into  at  or  previous 
to  the  time  of  sale,  in  anticipation  of  the  formation  of  the  new  corporation, 
and  pursqant  to  which  such  purchase  was  made.  Such  corporation  ahall  he 
vested  with  and  be  entitled  to  exercise  and  enjoy  all  the  rights,  privileges 
and  franchises,  which  at  the  time  of  such  sale  belonged  to,  or  were  vested 
In  the  corporation,  last  owning  the  property  sold,  or  its  receiver,  and  eliali 
be  subject  to  all  the  provisions,  duties  and  Uabllitles  imposed  by  law  on 
«Dcb  corporations."^ 
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The  plaintiffs  claim  is  that  under  the  provisions  of  this  section  the 
newly  formed  company,  by  the  filing  of  the  certificate,  became  ipso 
facto  vested  with  the  property  acquired  at  the  auction  sale,  as  well  as 
with  the  rights'  privileges,  and  franchises  owned  by  the  former  com- 
pany. To  so  hold,  however,  would  be  to  put  a  strained  construction 
upon  the  statute.  The  words  "may  become  a  corporation  and  take 
and  possess  the  property  and  franchises  thus  sold,"  as  used  in  the  ear- 
lier portions  of  the  section,  are  words  of  permission,  and  it  is  signifi- 
cant that  in  the  latter  portions,  where  the  imperative  word  "shall"  is 
used,  it  applies  only  to  the  rights,  privileges,  and  franchises,  or  in  oth- 
er words  to  those  things  which  the  state  alone  could  grant.  But,  even 
if  we  were  able  to  agree  with  plaintiff  that  Truslow  had  nothing  left 
to  sell  when  he  undertook  to  make  a  sale  to  the  Crosstown  Road,  and 
consequently  that  the  bonds  were  without  consideration,  still  we  should 
be  unable  to  find  any  legal  principle  upon  which  plaintiff  could  recover. 

[3,  4]  If  the  Traction  Company  had  received  money  or  property  of 
the  Crosstown  Company  without  consideration,  and,  if  property,  had 
disposed  of  it  for  value,  a  suit  in  the  nature  of  an  action  for  money 
had  and  received  might,  perhaps,  have  been  maintained.  But  what  the 
Traction  Company  received  was  not  a  part  of  the  assets  of  the  Cross- 
town  Company,  but  merely  that  company's  obligation  to  pay  a  sum  of 
money,  which  obligation,  so  far  as  the  complaint  shows,  the  obligor  had 
never  paid  or  has  been  called  upon  to  pay.  Under  these  circumstances 
the  company  itself  would  have  no  right  of  action,  and  the  plaintiff  can 
have  no  more  right  than  the  company  would  have  if  it  was  suing. 
Christensen  v.  Eno,  106  N.  Y.  97,  12  N.  E.  648,  60  Am.  Rep.  429. 

The  judgment  appealed  from  must  therefore  be  affirmed,  with  costs. 
All  concur. 


NBtJKIRCH  v.  McHUGH  et  al.     (No.  6504.) 
(Supreme  Court,  Appellate  Division,  First  Department    December  31,  1914.) 

1.  MoRTOAQEs  (§  283*) — Sale  of  Pbopeett — Liability  of  Mobtoaoob. 

A  mortgagor,  liable  as  a  principal  for  the  debt  secured,  becomes,  on 
conveying  the  equity  of  redemption,  a  surety,  the  land  being  the  primary 
fund,  so  that  if,  without  his  knowledge,  the  mortgagee  and  the  grantee 
execute  a  valid  agreement  for  an  extension  of  time  of  payment,  the  mort- 
gagor is  discharged  from  liability  on  the  bond  to  the  extent  of  the  value 
of  the  laud  at  that  time,  and  the  mortgagee  takes  the  risk  of  future  de- 
preciation. 

[Ed.  Note. — For  other  cases,  see  Mortgages,  Cent  Dig.  {{  736-758 ;  Dec. 
Dig.  §  283.»] 

2.  MoBTGAOEs  (I  283*) — Sale  bt  Mobtoaoob — Extension  of  Mobtoaoe. 

A  surety,  claiming  to  be  released  by  an  extension  of  time  between  the 
creditor  and  the  principal  debtor,  must  allege  and  prove  a  valid  agree- 
ment founded  on  a  good  consideration. 

[Ed.  Note.— For  other  cases,  see  Mortgages,  Cent  Dig.  {§  756-758;  Dec. 
Dig.  i  283.*] 

S.  MoBTOAOES   (S  283*) — Sale  bt  Mobtoaoob — Extension   op  Mobtoaoe — 

CONSIDEBATION. 

That  an  agreement  extending  the  time  for  payment  of  a  mortgage  debt 
between  the  mortgagee  and  the  mortgagor's  grantee  by  operation  of  law 

•For  otb^T  cwea  see  same  topic  &  9  numbbs  In  Dee.  A  Am.  Diss.  1907  tb  data,  A  Rap'r  Indexes 
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raised  the  rate  of  Interest  1  per  cent,  did  not  establish  a  good  considera- 
tion tor  the  extension  agreement,  so  as  to  operate  to  relieve  the  mort- 
gagor as  surety  tor  the  debt 

[Ed.  Note.— For  other  cases,  see  Mortgages,  Cent  Dig.  §§  756-758 ;  Dec. 
Dig.  i  283.*] 

4.  Pleading  (8  8*) — Conclusion  of  Law — Valuable  Consideration. 

An  allegation  that  an  extension  agreement  between  a  mortgage^  and 
the  mortgagor's  grantee,  claimed  to  discharge  the  mortgagor  from  his  lia- 
bility as  surety,  was  made  "for  a  valuable  consideration,"  was  a  mere 
conclusion  of  law,  and  not  an  allegation  of  fact 

[Ed.  Note.— For  other  cases,  see  Pleading,  Cent  Dig.  M  12-28V^,  6S; 
Dec.  Dig.  {  8.»] 

Ingraham,  P.  J.,  dissenting.  \ 

Appeal  from  Special  Term,  New  York  County. 

Action  by  Blanche  B.  Neukirch  against  William  J.  McHugh  and 
others.  From  an  order  overruling  plaintiff's  demurrer  to  the  separate 
defense  of  the  amended  answer  of  defendant  Mitchell  A.  C.  Levy,  the 
issues  arising  on  the  demurrer  havit^  been  brought  on  and  tried  as  a 
contested  motion,  plaintiff  appeals.  Reversed,  and  demurrer  sustained, 
with  leave  to  amend. 

Argued  before  INGRAHAM,  P.  J.,  and  LAUGHUN,  SCOTT, 
DOWLING,  and  HOTCHKISS,  JJ. 

Harold  Nathan,  of  New  York  City,  for  appellant 
Daniel  P.  Hays,  of  New  York  City,  for  respondent 

LAUGHLIN,  J.  This  is  an  action  for  the  foreclosure  of  a  mort- 
gage. A  deficiency  judgment  is  demanded  against  the  respondent  Levy, 
who  executed  the  mortgage  as  collateral  security  for  his  bond  given, 
on  the  31st  day  of  May,  1894,  to  one  Ranger,  for  the  payment  of  $35,- 
000,  and  interest  at  the  rate  of  4^/^  per  cent,  per  annum,  on  the  31st 
day  of  May,  1899.  The  bond  and  mortgage  were  duly  assigned  to  the 
plaintiff  on  the  5th  day  of  July,  1894.  The  indebtedness  was  reduced 
to  $20,000,  and  plaintiff  alleges  that  on  the  3d  day  of  December,  1902. 
the  respondent  and  one  Fitzpatrick,  who  claimed  to  be  the  owner  of 
the  mortgaged  premises,  entered  into  an  agreement  in  writing  with  her 
whereby,  for  a  valuable  consideration,  the  time  for  the  payment  of 
the  balance  remaining  unpaid  was  extended  to  the  30th  day  of  Novem- 
ber, 1905,  and  "whereby  the  said  mortgage  debt  was  to  bear  interest 
from  the  30th  day  of  November,  1902,  at  the  rate  of  5  per  cent,  per  an- 
num, payable  semiannually,  and  whereby  said  Mitchell  A.  C.  Levy 
agreed  that  he  would  pay  to  the  plaintiff  or  to  her  assigns  the  said 
sum  of  $20,000  and  the  mterest  thereon  at  the  time  and  in  the  man- 
ner aforesaid."  Judgment  was  demanded  for  the  unpaid  balance  of 
$20,000  and  interest  from  the  30th  day  of  November,  1911,  at  the  rate 
of  6  per  centum  per  annum. 

The  demurrer  to  the  separate  defense  is  on  the  ground  that  it  is  in- 
sufficient in  law  on  the  face  thereof.  The  answer  of  the  respondent 
denies  that  there  was  anything  due  "and  owing  from  him  on  the  bond 
and  mortgage.  The  separate  defense  repeats  the  dentals,  and  alleges 
that  after  executing  the  bond  and  mortgage  the  respondent  conveyed  the 

•For  otber  caMs  see  lame  topic  &  i  ndmbeb  Id  Dec.  A  Am.  Digs.  U07  to  date,  t  Rep'r  Indexes 
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premiiCa  to  Fitzpatrick;  that  thereafter  he  and  the  respondent  entered 
into  an  agreement  in  writing  with  plaintiff  extending  the  time  of  pay- 
ment of  the  unpaid  principal  until  the  30th  day  of  November,  1905,  and 
that  on  the  30th  day  of  November,  1906,  the  plaintiff  and  Fitzpatrick, 
who  still  owned  the  premises,  executed  an  agreement  "whereby  the 
plaintiff  duly  and  for  a  valuable  consideration  extended  the  time  for  the 
paynient  of  the  balance  of  twenty  thousand  dollars  secured  by  said  bond 
and  mortgage  for  a  further  period  of  one  year  from  the  date  of  said  in- 
strument" ;  and  "that  in  and  by  said  agreement,  and  as  part  of  the  con- 
sideration for  said  extension  of  time,  the  said  James  M.  Fitzpatrick 
therein  duly  promised  and  agreed  to  pay  to  said  plaintiff,  besides  said 
principal  sum,  interest  thereon  at  an  increased  rate,  namely,  at  the  rate 
.of  6  per  centum  per  annum  from  November  30,  1906,  until  said  princi- 
pal sum  should  be  fully  paid."  It  is  further  alleged  in  the  answer  that 
the  respondent  did  not  join  in  the  extension  agreement  between  the 
plaintiff  and  Fitzpatrick,  and  did  not  consent  thereto,  and  had  no  knowl- 
edge or  notice  thereof,  and  that  at  that  time  the  mortgaged  premises 
were  ample  security  for  the  payment  of  the  balance  due  upon  the  mort- 
gage, and  were  of  much  greater  value  than  the  then  existing  incum- 
brances, including  the  plamtiff's  mortgage. 

[1]  The  point  made  by  the  appellant  is  that  the  defense  is  insuffi- 
cient, for  the  reason  that  it  is  not  shown  that  there  was  a  good  and 
valid  consideration  for  the  extension  agreement  to  which  the  defendant 
was  not  a  party.  The  defense  is  predicated  upon  the  equitable  rule 
that  a  mortgagor,  who  is  liable  as  a  principal  for  the  debt  secured  by 
the  mortgage,  becomes,  on  conveying  the  equity  of  redemption,  a  sure- 
ty, the  land  being  then  primarily  liable,  and  that  where,  without  his 
knowledge  or  consent,  the  mortgagee  and  his  grantee  execute  a  valid 
agreement  for  the  extension  of  the  time  of  payment,  he  is  discharged 
from  liability  on  the  bond  to  the  extent  of  the  value  of  the  land  at  that 
time,  and  the  mortgagee  takes  the  risk  of  future  depreciation.  Mur- 
ray v.  Marshall,  94  N.  Y.  611 ;  Antisdel  v.  Williamson,  165  N.  Y.  372, 
59  N.  E.  207;  Calvo  v.  Davies,  73  N.  Y.  211,  29  Am.  Rep.  130;  How- 
ard V.  Robbins,  170  N.  Y.  498,  63  N.  E.  530;  Matter  of  Piza,  5  App. 
Div.  181,  38  N.  Y.  Supp.  540. 

[2]  It  is  incumbent  upon  a  surety,  claiming  to  be  released  by  an 
agreement  between  the  creditor  and  the  principal  debtor  for  an  ex- 
tension of  time,  to  allege  and  prove  a  valid  agreement  founded  upon 
a  good  consideration.  Olmstead  v.  Latimer,  158  N.  Y.  313,  53  N.  E.  5, 
43  L.  R.  A.  685 ;  National  Citizens'  Bank  v.  Toplitz,  178  N.  Y.  464,  71 
N.  E.  1. 

[3]  The  allegation  that  the  extension  provided  for  the  payment  of 
<6  per  cent,  interest  shows  no  consideration,  for  the  mortgage  was  due 
at  that  time,  and  although  by  contract  between  the  parties  the  rate  of 
interest  was  limited  to  5  per  cent,  until  it  became  due,  by  operation  of 
law,  as  damages  for  breach  of  the  contract,  the  rate  became  6  per  cent, 
after  due  date.  Sands  v.  Gilleran;  159  App.  Div.  37,  144  N.  Y.  Supp. 
337. 

[4]  The  authorities  in'  this  state  are  not  in  harmony  on  the  ques- 
iion  as  to  whether  an  allegation  that  a  contract — other  than  a  negotiable 
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instrument,  to  which  a  statutory  rule  applies — \yas  made  "for  a  valuable 
consideration,"  is  a  sufficient  allegation  of  the  fact  that  there  was  a 
good  and  valid  consideration.  It  has  recently  been  held  by  the  Appel- 
late Division  in  the  Third  Department,  in  St.  Lawrence  County  Nat. 
Bank  v.  Watkins,  153  App.  Div.  551,  138  N.  Y.  Supp.  116,  that  such 
an  allegation  is  an  allegation  of  fact ;  but  it  has  been  repeatedly  held 
in  this  department,  following  the  common-law^  rule  requiring  that  the 
particular  consideration  be  pleaded  (see  National  Citizens'  Bank  v, 
Toplitz,  178  N.  Y.  464-467,  71  N.  E.  1),  that  such  an  allegation  is  a 
mere  conclusion  of  law  and  insufficient  to  constitute  an  allegation  of 
the  fact  (Fulton  v.  Varney,  117  App.  Div.  572,  102  N.  Y.  Supp.  608; 
Czerney  v.  Haas,  144  App.  Div.  430,  129  N.  Y.  Supp.  537;  Browning, 
KiBg  &  Co.  v.  Terwilliger,  144  App.  Div.  Sl6,  129  N.  Y.  Supp.  431). 
See,  also,  Kinsella  v.  Lockwood,  79  Misc.  Rep.  619,  140  N.  Y..  Supp. 
513. 

In  view  of  the  former  decisions  of  this  court  on  the  precise  point 
now  presented,  which,  being  only  one  of  pleading,  is  not  vital,  and  with 
which  it  is  no  hardship  to  comply,  I  think  that  we  should  adhere  to 
the  rule  prescribed  by  the  decisions  in  this  department,  and  leave  it 
for  the  Court  of  Appeals  to  correct  us  if  we  are  in  error,  and  to  decide 
whether  the  rule  that  an  allegation  that  a  promise  to  pay,  or  that  a  note 
or  other  instrument,  was  duly  assigned  "for  value  received"  (Prindie 
V.  Caruthers,  15  N.  Y.  425 ;  Benedict  v.  Kress,  97  App.  Div.  65,  89  N. 
Y.  Supp.  607;  National  Citizens'  Bank  v.  Toplitz,  supra),  is  a  suffi- 
cient allegation  of  the  fact,  should  apply  where  the  allegation  is,  as 
here,  that  the  parties  "for  a  valuable  consideration"  made  and  entered 
into  a  certain  contract. 

If  this  view  prevail,  it  will  require  a  reversal  of  the  order ;  but  an- 
other point  has  been  presented  by  the  appellant,  which  is  likely  to  arise 
again,  and  it  is  advisable  that  it  should  be  discussed,  with  a  view  to 
avoiding  another  appeal.  The  learned  counsel  for  the  appellant  con- 
tends that  the  position  of  the  respondent  was  changed  by  the  extension 
agreement  to  which  he  was  a  party,  and  that  he  thereby,  by  promis- 
ing to  pay  the  debt,  again  became  primarily  liable  for  the  indebtedness, 
as  h*  was  originally.  That  contention  is  based  mainly  on  the  de- 
cision of  this  court  in  National  Citizens'  Bank  v.  Toplitz,  81  App.  Div. 
593,  81  N.  Y.  Supp.  422,  where  it  was  held  that  an  accommodation 
maker  of  a  note  was  not  discharged  by  an  extension  of  time  of  pajmient 
made  between  the  holder  and  the  payee  for  whose  accommodation  the 
plaintiff,  when  it  discounted  the  note,  knew  it  had  been  made.  The 
theory  of  that  decision  was  that  the  accommodation  maker  was  primar- 
ily liable  on  the  note,  and  had  voluntarily  become  the  principal  debtor, 
and  that,  owing  to  the  provisions  of  the  Negotiable  Instruments  Law 
(Consol.  Laws,  c.  38),  the  relation  of  principal  and  surety  did  not 
arise.  The  affirmance  by  the  Court  of  Appeals  was  on  another  ground, 
and  this  point  was  not  considered. 

Manifestly  that  decision  is  not  in  point  here,  for  this  case  depends 
upon  the  equitable  doctrine  applicable  to  the  relation  of  principal  and 
surety,  in  so  far  as  it  is  deemed  controlling  by  analogy,  and  there  is  no 
statute  limiting  or  affecting  its  application.    The  mortgagor  was  liable 
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ior  the  paym&it  of  the  mortgage  debt,  when  he  thus  renewed  his  lia- 
bility, and  it  is  therefore  argued  that  some  effect  must  be  given  to  his 
new  agreement.  It  is  alleged  that  the  new  agreement  was  made  by 
the  mortgagor  and  Fitzpatrick,  the  owner  of  the  equity  of  redemption. 
It  may  be  that  it  will  appear  when  the  agreement  is  presented  that  the 
purpose  of  incorporating  this  provision  was  to  make  Fitzpatrick  liable 
for  the  indebtedness,  and  that  the  only  purpose  of  having  the  mortga- 
gor execute  it  was  to  preclude  him  from  claiming  to  be  discharged  from 
liability  by  the  extension.  Although  we  are  to  construe  the  pleading  as 
it  stands,  I  think  the  agreement,  if  as  alleged,  should  not  be  construed 
as,  restoring  the  original  liability  of  the  mortgagor  as  a  principal.  The 
mortgagee  knew  that  he  was  not  the  owner,  and,  so  far  as  is  alleged, 
that  he  had  no  interest  in  the  premises  at  the  time.  She  knew  that  his 
liability  was  that  of  surety,  and  that  the  land  was  primarily  liable,  &nd 
r  think  that  there  was  no  intention  to  release  the  primary  liability  of 
the  premises.  In  Grow  v.  Garlock,  97  N.  Y.  81,  which  was  a  foreclo- 
sure action,  where  the  mortgagee  knew  that  the  mortgagor  executed 
the  mortgage  to  accommodate  his  son,  who  guaranteed  payment  of  the 
bond  and  mortgage,  it  was  held  that  the  mortgagee,  knowing  that  as 
between  father  and  son  the  father  was  the  surety,  was  obliged  to  re- 
spect that  relationship,  and  that  by  his  failure  to  do  so,  and  in  parting 
with  security  received  from  the  son,  the  father,  who  was  in  reality  a 
surety,  although  apparently  a  principal,  was  discharged.  This  rule 
was  stated  in  Dibble  v.  Richardson,  171  N.  Y.  131,  at  page  137,  63  N. 
E.  829,  at  page  830,  as  follows : 

"When  the  facts  show  that  two  debtors,  as  between  themselves,  are  prin- 
cipal and  surety,  and  this  Is  known  to  the  creditor,  he  is  bound  to  respect 
the  relation,  even  if,  by  the  terms  of  the  security  held  by  him,  the  real  surety 
occupies  the  position  of  principal." 

The  case  of  "Merriken  v.  Godwin,  2  Del.  Ch.  236,  is  quite  in  point  on 
the  facts.    The  court  there  said: 

"The  original  connection  of  the  complainant  (Merriken)  with  the  debt  for 
which  the  defendants  have  judgment  and  execution  was  that  of  an  Indorser 
and  surety  to  Chambers ;  and  I  do  not  think  this  character  changed  by  his 
subsequent  execution  of  a  bond,  in  connection  with  Chambers,  to  take  up 
the  note.  He  is  still  a  surety  merely,  and  entitled  to  all  the  benefits  of  that 
relation  in  a  court  of  equity,  though  the  form  of  his  obligation  be  changed 
from  indorser  of  a  note  to  co-obUgor  on  a  bond.  He  remains  bound  for  the 
same  debt,  and  one  in  which  he  had  no  other  Interest  or  participation  than 
as  surety  of  another." 

It  follows  that  the  order  should  be  reversed,  with  $10  costs  and  dis- 
bursements, and  the  demurrer  sustained,  with  $10  costs  to  appellant, 
but  with  leave  to  the  respondent  to  amend  on  payment  of  costs  in  this 
court  and  in  the  court  below. 

SCOTT  and  DOWUNG,  JJ.,  concur.  INGRAHAM,  P.  J.,  dis- 
sents. 

HOTCHKISS,  J.  I  concur  in  the  result,  because  I  feel  bound  by 
the  decisions  of  this  court  in  this  department  on  the  question  of  plead- 
ing, but  I  wish  at  the  same  time  to  record  the  fact  that  I  am  not  in 
sympathy  with  these  decisions. 
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In  re  HENEY  KTJPFBR  &  CO.  ' 

GOLDOWITZ  et  aL  v.  HENRY  KUPFEK  ft  CO. 
(No.  6670.) 
(Supreme  (3ourt,  Appellate  DlTlslon,  First  Department    December  31,  1914.) 

1.  Shebipfb  ahd  Constables  (§§  47,  61«) — PovrxnAQE  and  Fesbs — Wronofui, 

Execution — Liabilitt  of  Shebiff.  , 

It  was  Immaterial  to  the  liability  of  a  sheriff  to  refund  the  poundage 
and  keeper's  fees  paid  to  him  under  an  execution  that  the  Judgment 
creditor's  attorney  should  not  have  entered  judgment  and  issued  execu- 
tion when  be  did.  In  the  absence  of  any  complicity  between  the  sheriff 
and  the  attorney. 

[Ed.  Note. — For  other  cases,  see  Sheriffs  and  Constables,  Cent.  Dig.  St 
72-74,  76 ;   Dec.  Dig.  §§  47,  51.»] 

2.  Sheriffs  and  Constables  (g  51*) — Poundage — Cohpensation  of  Sheb- 

iff— Defective  Execution. 

A  sheriff's  right  to  poundage  under  an  execution,  depended  upon  the 
validity  of  the  execution  when  the  levy  was  made,  regardless  of  subse- 
quent corrections  therein. 

[Ed.  Note. — For  other  cases,  see  Sheriffs  and  Constables,  Cent  Dig.  $ 
76;  Dec.  Dig.  §  61.»] 

8.  CouBTs  (I  189*) — ^Municepai,  Coubts — Fobm  of  Execution — Testation. 

Under  Code  Clv.  Proc  $  1366,  providing  that  an  execution  must  Intel- 
ligibly describe  the  Judgment  stating  the  names  of  the  parties,  the  time 
when  and  the  court  in  which  the  Judgment  was  rendered,  and.  If  it  was 
rendered  in  the  Supreme  Court  the  county  In  which  the  judgment  roU 
was  filed,  and  must  require  the  sheriff  to  return  it  to  the  proper  clerk, 
within  60  days ;  section  1368,  providing  that  an  execution  on  a  Judgment 
for  a  sum  of  money  must  specify  the  sum  recovered  and  the  same  actually 
due ;  and  section  1369,  providing  that  an  execution  against  property  must, 
if  the  judgment  roll  is  not  hied  in  the  clerk's  office  of  the  county  to  which 
it  is  Issued,  specify  the  time  when  the  judgment  was  docketed  In  that 
county — an  execution  is  good  U  not  tested  at  all,  and  hence  an  execution 
on  a  City  Court  judgment  was  not  void  because  tested  In  the  name  of 
a  Justice  of  the  Supreme  Court 

[Ed.  Note.— For  other  cases,  see  Courts,  Cent  Dig.  §§  409,  412,  413,  429, 
458;   Dec.  Dig.  g  189.*] 

4.  CouETs  (J  189*) — Municipal  Coxwts — ^Dibections  as  to  Eetubn  of  Exe- 
cution. 

Where  an  execution  on  a  City  Court  judgment  contained  all  the  essen- 
tial recitals  required  by  Code  Civ.  Proc.  |$  1366,  1368,  1368,  It  was  good, 
notwithstanding  an  erroneous  direction  therein  to  the  sheriff  to  return 
it  to  the  county  clerk,  instead  of  the  clerk  of  the  City  Court,  as  the  law, 
and  not  the  direction  contained  in  the  execution,  is  controlling  upon  the 
sheriff. 

[Ed.  Note.— For  other  cases,  see  Courts,  Cent  Dig.  Jg  409,  412,  413,  429, 
458;   Dec.  Dig.  g  189.*] 

Appeal  from  Special  Term,  New  York  County. 

Application  by  Henry  Kupfer  &  Co.  for  an  order  quashing  an  exe- 
cution on  a  judgment  in  favor  of  Isaac  Goldowitz  and  others  against 
Henry  Kupfer  &  Co.  From  an  order  granting  a  motion  to  vacate  the 
execution,  and  directing  repayment  by  the  sheriff  of  poundage  col- 
lected by  him,  the  sheriff  appeals.    Reversed,  and  motion  denied. 

See,  also,  147  N.  Y.  Supp.  1113. 

* 

•For  other  cases  see  same  topic  &  9  numbeb  In  Dec.  A  Am.  Digs.  1907  to  datet  &  Bep'r  Indexes 
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,  Argued  before  INGRAHAM,  P.  J.,  and  McLAUGHLIN,  SCOTT, 
DOWLING,  and  HOTCHKISS,  JJ. 

Abraham  S.  Gilbert,  of  New  York  City,  for  appellant. 

Leo  G.  Rosenblatt,  of  New  York  City,  for  respondent. 

SCOTT,  J.  The  order  appealed  from  provides  that  a  certain  exe- 
cution and  the  levy  thereunder — 

"be  and  the  same  are  vacated,  set  aside,  and  quashed  as  Invalid,  illegal,  and 
irregular,  and  upon  the  grounds  set  forth  in  the  notice  of  motion."  It  was 
further  ordered  that  the  sheriff  repay  to  defendant  a  certain  sum  paid  for 
poundage  and  keeper's  fees,  and  that  the  plalntltT  reimburse  the  sheriff. 

[  1  ]  The  form  of  the  order  is  quite  unusual,  and  we  are  referred  to 
no  precedent  for  it ;  but  it  is  not  necessary  to  dwell  upon  the  form  in 
which  relief  has  been  afforded  to  the  plaintiff.  The  question  raised 
by  the  sheriff's  appeal  is  whether  or  not  the  plaintiff  is  entitled  to  any 
relief  as  against  him.  Plaintiff  entered  a  judgment  in  the  City  Court 
against  defendant  and  immediately  issued  an  execution  thereon  to  the 
sheriff.  Much  is  said  in  the  moving  papers  about  the  action  of  the 
plaintiff's  attorney,  from  which  we  are  asked  to  infer  that  he  should 
not  have  entered  judgment  and  issued  execution  when  he  did.  All  that 
is  immaterial  on  the  present  appeal,  which  is  prosecuted  by  the  sheriff 
alone,  and  he  is  not  charged  with  complicity  in  anything  which  plain- 
tiff's attorney  may  have  done  before  the  issue  of  the  execution.  The 
grounds  for  holding  the  sheriff  liable  to  refund  the  poundage  and 
keeper's  fees  paid  to  him  are  that  the  execution  itself  was  invalid  for 
defects  appearing  upon  its  face.  These  defects  are:  First,  that  the 
execution  appeared  to  be  issued  out  of  the  Supreme  Court,  and  was 
tested  in  the  name  of  a  justice  of  that  court,  whereas  the  judgment  was 
entered  in  the  City  Court ;  second,  that  the  sheriff  was  directed  to  return 
the  execution  to  the  county  clerk,  instead  of  to  the  clerk  of  the  City 
Court;  and,  third,  that  the  execution  was  indorsed  with  the  name  of 
the  Supreme  Court,  instead  of  the  City  Court. 

[2]  The  last  objection  is  of  no  moment,  because  the  indorsement 
of  the  title  of  the  action  on  the  back  of  the  paper  is  no  part  of  the 
execution,  which  would  be  valid  if  wholly  unindorsed.  The  execu- 
tion (the  original  being  produced  on  the  argument)  correctly  recites  that 
the  judgment  was  recorded  in  the  City  Court  and  the  judgment  roll 
filed  in  the  office  of  the  clerk  of  that  court.  As  received  by  the  sheriff, 
it  directed  him  to  return  the  execution  to  the  county  clerk,  and  was 
tested  in  the  name  of  a  justice  of  the  Supreme  Court.  Later  these  er- 
rors were  corrected  by  or  with  the  consent  of  the  plaintiff's  attorney, 
the  clerk  of  the  City  Court  being  substituted  for  the  county  clerk,  and 
the  name  of  a  judge  of  the  City  Court  being  substituted  for  that  of  the 
justice  of  the  Supreme  Court.  These  corrections  appear  to  have  been 
made  after  the  execution  was  levied,  and  we  therefore  disregard  them, 
as  the  sheriff's  right  to  poundage  depends  upon  the  validity  of  the  exe- 
cution as  it  was  when  the  levy  was  made. 

[3,  4]  The  essential  requisites  of  an  execution  against  property  are 
set  forth  in  sections  1366,  1368,  and  1369  of  the  Code  of  Civil  Proce- 
dure.   They  are  the  following: 
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It  "mnst  intelligibly  describe  tlie  judgment,  stating  tbe  names  of  the 
parties  in  whose  favor,  and  against  whom,  the  time  when,  and  the  court  iu 
which,  the  judgment  was  rendered ;  and,  if  it  was  rendered  in  the  Supreme 
Court,  the  county  in  which  the  judgment  roll  is  filed.  It  must  require  the 
sherlfC  to  return  it  to  the  proper  clerk,  within  sixty  days  after  the  receipt 
thereof."  It  must  specify  "the  sum  recovered,  or  directed  to  be  paid,  and 
the  sum  actually  due  when  it  is  issued."  It  mnst  state  "the  time  when 
the  judgtuent  [roll]  was  docketed  In  the  ofiBce  of  the  clerk  of  the  county." 

All  of  these  essential  recitals  were  correctly  made  in  the  execution 
complained  of.  Neither  of  the  remaining  defects  in  the  execution 
rendered  it  void  in  the  hands  of  the  sheriff.  It  would  have  been  per- 
fectly good  if  it  had  not  been  tested  at  all,  and  consequently  an  er- 
roneous testation  did  not  avoid  it.  Douglas  v.  Haberstro,  88  N.  Y. 
611.  Nor  was  the  erroneous  direction  as  to  its  return  of  any  conse- 
quence, because  the  law,  and  not  the  direction  contained  in  the  paper, 
was  controlling  upon  the  sheriff.  Wright  v.  Nostrand,  94  N.  Y.,  31-48. 
The  execution  as  it  was  delivered  to  the  sheriff  was  a  sufficient  warrant 
for  his  action,  and  he  might  have  subjected  himself  to  serious  respon- 
sibility if  he  had  refused  to  act  thereon. 

The  order  appealed  from  must  be  reversed,  with  $10  costs  and  dis- 
bursements, and  the  motion  denied,  with  $10  costs.    All  concur. 


SAHEIIBRUNN  v.  HARTFORD  LIFE  INS.  CO.     (No.  6490.) 
(Supreme  Court,  Appellate  Division,  First  Department.    December  31,  1914.) 

1.  Appeai.  and  Errob  (f  127*) — ^DxofSroRS  Appealablib — ^"Jtjdoment  by  Pe- 

FAITLT." 

Where,  In  an  action  for  an  injunction  as  to  future  assessments  on  a 
t>eneflt  certificate,  for  an  accounting  as  to  assessments  already  collected, 
and  to  recover  the  amount  found  due  on  such  accounting,  defendant's  de- 
murrer was  overruled,  in  a  judgment  providing  that,  if  defendant  did  not 
withdraw  its  demurrer  and  answer  over,  plaintiff  should  have  final  judg- 
ment for  the  relief  demanded  in  the  complaint,  a  judgment  rendered  on 
defendant's  refusal  to  answer,  which  did  not  merely  grant  an  Injunction 
and  direct  an  accounting,  but  determined  the  amount  due  from  defend- 
ant, was  not  a  judgment  entered  by  "default,"  within  Code  Civ.  Proc.  $ 
1294,  excepting  judgments  rendered  oa  default  from  those  judgments 
from  which  an  appeal  will  lie. 

[Ed.  Note. — For  other  cases,  see  Appeal  and  Error,  Cent  Dig.  g§  885- 
889,  801 ;    Dec.  Dig.  |  127.* 

For  other  definitions,  see  Words  and  Phrases,  First  and  Second  Series, 
Judgment  by  Default] 

2.  Appeai.  and  Ebbob  (J  1149*)— Decisions — Modification  or  Judoment. 

Where,  in  an  action  for  an  injunction  and  an  accounting  and  to  re- 
cover the  amount  found  due  on  such  accounting,  defendant  on  the  over- 
ruling of  its  demurrer,  refuses  to  answer,  and  the  court  thereafter,  in- 
stead of  merely  granting  an  Injunction  and  directing  an  accounting,  er- 
roneously proceeds  to  take  ex  parte  aflfidavlts  and  makes  findings  of  fact 
as  to  the  amounts  due  from  defendant,  the  appellate  court  will  reduce  the 
judgment  to  one  for  an  injunction  and  an  accounting,  and  afflnn  same  as 
modified. 

[Ed.  Note. — For  other  cases,  see  Appeal  and  Error,  Cent  Dig.  §§  4483- 
4496;    Dec.  Dig.  (  1149.*] 

Ingraham,  P.  J.,  dissenting. 

•For  other  cases  sae^sme  topic  ft  3  numbbb  In  Dec.  ft  Am.  Digs.  U07  to  date,  A  Rep'r  Indexe* 
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Appeal  from  Special  Term,  New  York  County. 

Action  by  Henry  J.  Sauerbrunn,  Jr.,  against  the  Hartford  Life  In- 
surance Company.  Judgment  for  plaintiff.  Defendant  appeals.  Mod- 
ified and  affirmed. 

See,  also,  159  App.  Div.  906,  144  N.  Y.  Supp.  1143. 

Argued  before  INGRAHAM,  P.  J.,  and  CLARKE,  SCOTT, 
DOWLING,  and  HOTCHKISS,  JJ. 

John  T.  McGovem,  of  New  York  City,  for  appellant. 

H.  IngersoU  Coggeshall,  of  New  York  City,  for  respondent 

SCOTT,  J.  I  concur  entirely  with  the  Presiding  Justice  that  the 
judgment  sought  to  be  appealed  from  is  erroneous,  and  that,  when- 
ever properly  brought  before  this  court,  it  must  be  reversed,  or  sub- 
stantially modified.  Clearly  the  defendant  is  aggrieved  by  it,  and  the 
only  question  is  whether  or  not  he  should  have  sought  redress  by  an 
appeal  from  the  judgment,  or  by  moving  at  Special  Term,  and,  if  his 
motion  for  relief  had  been  denied,  appealing  from  the  order  denying 
the  motion.    That  question  depends  upon  the  further  question  whether  | 

or  not  the  judgment  was  one  rendered  on  default,  within  the  meaning 
of  section  1294  of  the  Code  of  Civil  Procedure. 

The  history  of  the  case  may  be  briefly  stated  as  follows:  The  ac- 
tion called  in  question  the  amount  assessed  upon  plaintiff  as  a  member 
of  a  mutual  benefit  life  insurance  company.  It  charged,  not  only  that 
excessive  assessments  had  been  collected  in  the  past,  but  that  defend-  • 

ant,  unless  restrained,  would  continue  to  levy  such  excessive  assess-  I 

ments  in  the  future.    Judgment  was  demanded  (1)  for  an  injunction  | 

as  to  future  assessments ;  (2)  for  an  accounting  as  to  assessments  col- 
lected in  the  past ;  and  (3)  the  recovery  of  the  amount  found  due  upon 
such  accounting. 

[1,  2]  The  defendant  demurred  upon  several  grounds,  those  chief- 
ly relied  upon  being  lack  of  jurisdiction  of  the  defendant  and  of  the 
subject-matter  of  the  action.  The  issues  of  law  thus  raised  were 
brought  on  for  hearing  at  Special  Term,  and  an  interlocutory  judg- 
ment entered  overruling  the  demurrer ;  the  judgment  giving  leave  to 
defendant  to  withdraw  its  demurrer  and  answer  over,  and  providing 
that,  in  case  defendant  did  not  answer,  "then  that  plaintiff  have  final 
judgment  against  the  defendant  for  the  relief  demanded  in  the  com- 
plaint." This  judgment  was  affirmed  at  the  Appellate  Division.  De- 
fendant, being  refused  leave  to  appeal  to  the  Court  of  Appeals,  and 
being  unable  to  appeal  without  said  leave,  elected  to  stand  upon  its 
demurrer,  and  neglected  to  withdraw  it  and  answer  over.  Thereupon 
plaintiff  served  notice  of  an  application  to  Special  Term  for  a  judg- 
ment, as  by  default,  for  the  relief  demanded  in  the  complaint.  De- 
fendant did  not  appear  on  the  return  of  the  motion,  and  the  judgment 
complained  of  was  entered. 

Instead  of  granting  an  injunction  and  directing  an  accounting,  as 
prayed  for  in  the  complaint,  and  as  defendant  might  reasonably  have 
expected  would  have  been  the  judgment  granted,  the  court  proceeded 
to  take  ex  parte  affidavits,  and  thereupon  to  make  findings  of  fact 
as  to  the  amounts  which  defendant  had  been  overpaid.  "  This,  of  course. 
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was  wholly  irregular,  and  we  are  bound  to  assume  that,  if  defendant 
had  appeared  upon  the  motion  and  made  proper  representations  to 
the  court,  no  such  irregular  and  unauthorized  judgment  would  have 
been  entered. 

Was  this  judgment  one  entered  by  default,  within  the  meaning  of 
section  1294  of  the  Code  of  Civil  Procedure?  A  similar  question 
was  considered  by  the  General  Term  in  the  Fourth  Department  in 
Smith  V.  Barnum,  SO  Hun,  602,  3  N.  Y.  Supp.  476.  In  that  case,  as 
in  this,  the  defendants  had  demurred,  their  demurrer  was  overruled, 
they  served  no  answer,  and  thereupon  judgment  was  entered  for  plain- 
tiff. Defendants  appealed,  and  it  was  objected  that  the  judgment  was 
unappealable,  having  been  entered  on  default.    The  court  said: 

"In  the  order  orerruUng  the  demnrrers  leave  was  given  to  withdraw  the 
demurrers  and  to  serve  an  answer  within  20  days  after  service  of  a  copy 
of  such  Interlocutory  judgment  upon  them.  The  order  further  provided,  viz.: 
'If  they  shall  not  withdraw  their  demurrer  as  provided,  and  answer  the 
complaint,  then  the  plaintiff  shall  have  Judgment  against  them  for  the 
relief  demanded  in  the  plaintiff's  complaint'  Inasmuch  as  the  Judgment 
is  entered  in  pursuance  of  the  directions  contained  In  the  order,  we  are  of 
the  opinion  that  it  was  not  a  Judgment  by  default." 

The  court  thereupon  entertained  the  appeal  from  the  judgment. 
The  same  question  arose  under  like  circumstances  in  People  v.  Man- 
hattan Real  Estate  Co.,  74  App.  Div.  535,  77  N.  Y.  Supp.  837,  revers- 
ed on  other  grounds  175  N.  Y.  133,  67  N.  E.  219,  and  the  court  fol- 
lowed the  same  ruling. 

The  same  question  came  before  the  Appellate  Division  in  the  Sec- 
ond Department  in  Mathot  v.  Triebel,  102  App.  Div.  426,  92  N.  Y. 
Supp.  512.  That  was  an  action  to  establish  a  lien  and  the  complaint 
asked,  inter  alia,  that  "the  extent  of  plaintiff's  said  lien  and  claim  be 
ascertained  and  determined  and  the  defendant  adjudged  to  pay  the 
same."  The  defendant  demurred,  and,  upon  his  demurrer  being  over- 
ruled, failed  to  answer,  whereupon  plaintiff  moved  for  judgment.  The 
court  awarded  final  judgment  for  the  amount  claimed  in  the  com- 
plaint. The  defendemt  appealed  from  the  judgment,  and  it  was  ob- 
jected that  an  appeal  would  not  lie,  because  the  judgment  had  beeu 
entered  on  default.  The  court,  however,  entertained  the  appeal,  say- 
ing: 

"The  demurrer  was  equivalent  to  a  general  appearance  (Code  Civ.  Proc. 
\  421),  and  the  defendant  was  entitled  to  a  notice  of  assessment  by  the  clerk, 
as  well  aa  of  the  application  to  the  court  (Id.  %  1219),  and  to  'challenge  the 
amount  of  recovery,  even  by  affirmative  evidence,  in  dimluution  of  damages.' 
Bassett  v.  French.  10  Misc.  Rep.  672  [31  N.  Y.  Supp.  667],  appeal  dismissed 
155  N.  Y.  46  [49  N.  E.  325]." 

In  the  present  case  the  plaintiff  was  entitled  to  enter  judgment  for 
the  relief  demanded  in  the  complaint  by  virtue  of  the  interlocutory 
judgment  overruling  the  demurrer.  That  judgment,  so  far  as  it  could 
be  entered  in  advance  of  an  accounting,  was  only  for  an  injunction 
and  an  accounting.  To  that  .extent  the  defendant  could  not  have  suc- 
cessfully opposed  the  motion  for  judgment,  and  it  was  therefore  un- 
necessary for  it  to  appear  in  opposition.  It  was,  however,  not  called 
upon  to  anticipate  that  the  court  would  go  further  and  decree  the 
150  N.Y.S.— 66 
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amount  due  without  an  accounting  and  without  legal  evidence.  I  am 
therefore  of  the  opinion  that  the  judgment  was  not  one  entered  on  de- 
fault, within  the  meaning  of  section  1294,  Code  Civ.  Proc,  as  here- 
tofore construed,  and  that  it  is  therefore  appealable. 

The  proper  disposition  of  the  appeal,  as  I  think,  is  to  modify  the 
judgment,  so  as  to  reduce  it  to  the  form  that  it  should  have  taken  in 
the  first  instance;  that  is,  a  judgment  for  an  injunction  and  for  an 
accounting.  As  so  modified,  the  judgment  should  be  aflirmed,  without 
costs.  From  that  judgment  I  should  be  disposed  to  permit  an  appeal 
to  the  Court  of  Appeals,  so  that  the  fundamental  questicMi  braised  by 
defendant  may  be  speedily  determined. 

CLARKE,  DOWLING,  and  HOTCHKISS,  JJ.,  concur. 

INGRAHAM,  P.  J.  (dissenting).  This  record  presents  a  peculiar 
condition,  from  which  has  resulted  the  entry  of  a  final  equity  judgment, 
enjoining  the  defendant  and  for  a  sum  of  money,  on  affidavits,  without 
an  accounting  or  other  trial  or  investigation.  The  relief  demanded  in 
the  complaint  was: 

"  (1)  That  the  defendant  be  perpetually  enjoined  from  assessing  the  plain- 
tiff upon  his  aforesaid  contracts  at  a  rate  in  eseess  of  $2.68  per  $1,000,  on  a 
total  indemnity  of  $1,000,000;  (2)  that  the  defendant  account  to  the  plaintiff 
for  the  sums  of  money  received  from  the  plaintiff  in  excess  of  said  rate  of 
$2.68  since  the  15th  day  of  January,  1900,  with  interest  upon  each  successive 
payment  since  the  date  of  said  payment;  and  (3)  that  the  plaintiff  have 
Judgment  against  the  defendant  for  the  sum  so  found  to  be  due  the  plaintiff 
upon  such  accounting,  and  that  the  plaintiff  have  such  other  and  further 
relief  as  may  to  the  court  seem  Just  and  reasonable,  besides  the  costs  and 
disbursements  of  this  action." 

To  that  complaint  the  defendant  interposed  a  demurrer,  which  was 
overruled  at  Special  Term,  and  on  appeal  from  the  interlocutory  judg- 
ment was  affirmed  in  this  court.  159  App.  Div.  121,  143  N.  Y.  Supp. 
1009.  The  defendant  was  allowed  leave  to  withdraw  the  demurrer  and 
to  answer.  Failing  to  serve  an  answer  within  the  time  allowed,  defend- 
ant was  therefore  m  default,  and  plaintiff  was  entitled  to  judgment  for 
the  relief  prayed  for  in  the  complaint ;  i.  e.,  an  injunction  and  an  ac- 
counting. The  defendant  being  in  default,  the  plaintiff  moved  for  final 
judgment  at  Special  Term  on  notice  to  defendant.  The  defendant  did 
not  appear  on  that  motion,  and  the  court  therefore  entered  final  judg- 
ment in  favor  of  the  plaintiff.  But  instead  of  entering  the  judgment 
which  the  plaintiff  asked  for — i.  e.,  an  injunction  and  an  accounting — 
the  court,  upon  affidavits  and  without  the  examination  of  any  wit- 
nesses, seems  to  have  itself  taken  the  accounting  and  entered  a  final 
judgment  against  defendant  for  a  sum  of  money. 

This  was  clearly  irregular.  The  application  for  judgment  was  made 
under  the  Code  of  Civil  Procedure.  Section  1215  of  the  Code  pro- 
vides : 

"The  court,  or  a  Judge  or  Justice  thereof,  must  thereupon  render  the 
Judgment  to  which  the  plaintiff  is  entitled.  It,  or  they  may,  without  a 
jury,  or  with  a  jury  if  one  is  present  in  court,  make  a  computation  or  assess- 
ment, or  take  an  account,  or  proof  of  a  fact,  for  the  purpose  of  enabling 
it,  or  them,  to  render  the  Judgment,  or  to  carry  It  into  effect ;  or  it,  or  they. 
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may  In  its,  or  tbeir  discretion,  direct  a  reference,  or  a  writ  of  inquiry,  for 
eitber  purpose.    •    »    * " 

Section  1207  of  the  Code  provides : 

"Where  there  Is  no  answer,  the  Judgment  shall  not  be  more  favorable 
to  the  plaintiff,  than  that  demanded  in  the  coinplalut" 

Undoubtedly  the  court  could  have  taken  an  accounting  on  this  ap- 
plication by  the  plaintiff  for  judgment  for  the  relief  demanded  in  the 
complaiurt,  the  defendant  not  appearing  to  oppose  it,  or  could  have  ap- 
pointed a  referee  to  take  such  an  account.  But  receiving  affidavits  was 
not  taking  an  account  as  demanded,  knd  the  judgment  entered  thereon 
seems  to  be  clearly  irregular. 

The  judgment  was  entered  upon  the  defendant's  default.  It  re- 
cited : 

"This  ease  having  been  regularly  brought  before  the  court  on  the  plain- 
tiff's application  for  Judgment,  on  due  notice  to  the  defendant's  attorney, 
and  it  appearing  that  the  defendant  has  not  answered  the  complaint  herein 
within  the  time  allowed  therefor,  after  the  defendant's  demurrer  to  the 
complaint  had  been  overruled,  and  the  court  having  heard  the  evidence  pro- 
duced by  the  plaintiff  in  his  behalf,  and  no  one  appearing  in  opposition, 
and  the  court  having  made  its  findings  of  fact  and  conclusions  of  law,  now, 
on  motion  of  Hooker  I.  Oggeshall,  the  plaintifTs  attorney,  it  Is  ordered, 
adjudged  and  decreed,  first;  that  the  defendant,  Hartford  life  Insurance 
Company,  be  .and  hereby  Is  perpetually  enjoined  from  assessing  the  plaintift 
upon  its  contracts  of  insurance  in  said  company  *  •  *  at  any  rate  in 
excess  of  the  rate  of  $2.68  'for  every  $1,000.00  of  a  total  Indemnity  of  $1,000,- 
000.00,'  as  mentioned  and  provided  for  in  said  contracts;  second,  that  the 
plaintiff  recover  against  the  defendant  Hartford  life  Insurance  Company  the 
sum  of  sixteen  hundred  and  ninety-one  dollars  and  thirty-four  cents  ($1,691.- 
34),"  with  the  costs  of  the  action.   ■ 

From  that  judgment  the  defendant  appealed,  and  included  in  its  no- 
tice of  appeal : 

"And  the  appellant  Intends  to  bring  up  for  review  uptm  such  appeal  the 
interlocutory  Judgment  entered  herein  on  the  7th  day  of  February,  1913, 
whereby  It  was  adjudged  that  the  defendant's  demurrer  to  the  complaint 
herein  be  overruled,  with  costs." 

The  defendant  being  in  default,  the  plaintiff  was  entitled  to  judg- 
ment. The  defendant  having  appeared,  the  notice  of  application  for 
judgment  was  duly  served,  and  the  failure  of  the  defendant  to  appear 
on  that  application  made  the  judgment  thereupon  entered  a  judgment 
entered  on  default.    Section  1294  of  the  Code  provides  : 

"A  party  aggrieved  may  appeal,  in  a  case  prescrlt>ed  in  this  chapter,  except 
where  the  Judgment  or  order,  of  which  he  complains,  was  rendered  or  made 
upon  bis  default." 

This  is  the  only  authority  that  allows  an  appeal  from  a  judgment ; 
writ  of  error  having  been  abolished  by  section  1293  of  the  Code  of  Civ- 
il Procedure.  Therefore,  the  judgment  being  by  default,  no  appeal 
could  be  taken.  I  think,  if  the  defendant  had  appeared  in  the  court 
below  and  opposed  the  application  for  judgment,  it  then  could  have  ap- 
pealed from  that  judgment,  and  brought  up  for  review  the  interlocu- 
tory judgment  which  this  court  had  affirmed.  Section  1316  of  the 
Code  of  Civil  Procedure,  providing  for  the  review  of  interlocutory 


Digitized  by 


Google 


1044  160  NHW  TOBK  SUPPLEMENT  (Sup.  Ct. 

judgments  and  intermediate  orders,  authorizes  such  an  appeal.  Of 
course,  so  far  as  the  appeal  to  this  court  was  concerned,  this  court 
having  passed  upon  the  interlocutory  judgment  on  a  former  appeal,  it 
would  have  been  an  appeal  pro  forma;  but  the  defendant  had  the 
right  to  appeal  to  the  Court  of  Appeals  from  the  final  judgment,  and, 
as  the  interlocutory  judgment  had  not  been  reviewed  by  the  Court  of 
Appeals,  the  defendant  had  the  right  to  appeal  from  the  judgment  of 
this  court  to  the  Court  of  Appeals,  and  to  bring  up  for  review  in  the 
Court  of  Appeals  the  interlocutory  judgment  upon  which  the  final  judg- 
ment was  entered.  If  the  defendant  had  wished  to  review  the  final  or 
interlocutory  judgment,  it  should  have  appeared  in  the  application  for 
judgment,  and  not  suffered  a  default;  but,  inasniuch  as  it  did  not 
appear,  it  was  in  default.  If  it  had  wished  to  raise  the  question  that 
the  default  final  judgment  for  the  plaintiff  was  more  favorable  than 
that  demanded  by  the  complaint,  and  therefore  in  violation  of  section 
1207  of  the  Code,  it  should  have  moved  to  vacate  the  judgment,  or  to 
modify  it,  to  make  it  conform  to  the  relief  demanded  in  the  complaint. 
On  appeal  from  the  order  on  such  an  application,  this  court  could  re- 
view the  action  of  the  Special  Term ;  but,  as  it  stands,  there  can  be  no 
appeal  from  the  judgment  enteried  on  default,  and  the  appeal  must  be 
dismissed. 
The  appeal  should  therefore  be  dismissed.* 


ADOIiF  PHILIPP  CO.  V.  NEW  YORKER  STAATS-ZBITUNG.     (No.  6634.) 
(Supreme  Court,  Appellate  Division,  i'irst  Department    December  31,  1914.) 

1.  IJBEL  AND    SLANDEB   (|  89*) — PLEADINO — SPECIAL  DAKAGES. 

Where,  In  an  action  for  libel  by  a  theater  corporation,  the  complaint 
alleged  that  by  reason  of  the  libel  It  had  austalaed  loss  of  patronage,  and 
lost  a  favorable  sale  of  the  English  rights  to  a  production,  but  did  not 
charge  the  amount  plalntifC  had  been  offered  for  such  rights,  nor  make 
any  allegation  of  any  particular  loss  of  box  receipts,  there  was  no  suf- 
ficient allegation  of  special  damages,  within  the  rule  that,  if  special  dam- 
ages are  claimed,  they  must  be  expressly  alleged  and  with  such  particu- 
larity as  to  enable  defendant  to  meet  the  charge. 

[Ed.  Note. — For  other  cases,  see  Libel  and  Slander,  Cent  Dig.  §§  213, 
214 ;   Dec  Dig.  §  89.»] 

2.  Libel  and  Slandeb  (§  89*) — Cause  of  Action — Natube  or  Libel. 

A  cause  of  action  for  libel,  in  the  absence  of  allegation  of  special  dam- 
ages, is  not  stated,  unless  the  words  are  libelous  per  se  with  respect  to 
plaintiff. 

[Ed.  Note. — For  other  cases,  see  Libel  and  Slander,  Cent  Dig.  {f  213, 
214 ;   Dec.  Dig.  |  89.*] 

3.  Libel  and  Slandeb  (|  82*) — Apflication  to  Plaintiff — Innttendobs — 

Pleading. 

Where  plaintiff  corporation  was  organized  to  operate  a  German  theater 
by  P.,  who  was  an  actor,  playwright,  and  theatrical  manager,  and  sued 
defendant  for  libel  concerning  a  play  produced  at  such  theater,  a  com- 
plaint alleging  that  plaintiff  was  lessee  of  the  theater  and  was  producing 
the  play  there  was  sutllcient  to  show  that  the  libel  was  published  of  and 

*For  otber  cues  see  same  topic  &  I  numbeb  in  Dec.  &  Am.  Digs.  1907  to  date,  &  Rep'r  Indexes 


Digitized  by 


Google 


Sup.  Ct.)      ADOLF  PHILIPP  OO.  V.  NEW  TOBSEB  flTAATS-ZEITUNG      1045 

concerning  plaintiff,  and  hence  innuendoes,  to  sbow  such  application,  be- 
ing superflnous,  were  harmleea. 

[Ed.  Note.— For  other  cases,  see  Libel  and  Slander,  Cent  Dig.  H  18T- 
107 ;  Dec.  Dig.  I  82.*] 

4.  LlBBL  AND  SLAND^B  (§  6*) — ^RlGHT  OF  ACTION — LiBEL  AOAINST  PERSON   OB 

Thing. 

Mbelona  words,  written  of  a  theater  or  play,  as  distinguished  from  the 
person  or  corporation  predating  It,  or  their  business,  and  the  nature  and 
~     management  thereof,  are  not  actionable. 

[Ed.  Note. — For  other  cases,  see  Libel  and  Slander,  Cent  Dig.  H  3-16; 
Dec.  Dig.  S  6.*] 

5.  Libel  and  Slandeb  (|  73*) — Wobds  Libelous  Pes  Se — Cobpobationb. 

An  article  may  be  libelous  per  se  against  a  corporation,  if  It  is  mali- 
cious and  false,  and  will  injuriously  affect  the  corporation's  business  or 
credit 

[Ed.  Note. — For  other  cases,  see  Libel  and  Slander,  Cent  Dig.  i  174; 
Dec.  Dig.  I  73.  •] 

&  Libei.  and  Slandeb  (f  9*) — Cobporations— Elements. 

Injury  to  a  corporation's  business  reputation  and  credit  as  dlstin- 
gulBhed  from  character  and  reputation,  are  the  essential  elements  of  a 
libel  against  the  corporation. 

[Ed.  Note.— For  other  cases,  see  Libel  and  Slander,  Cent  Dig.  |{  80-90 ; 
Dec.  Dig.  S  9.*] 

7.  Libel  and  Slandeb  ({  97*) — Couplaint — Demubbbb. 

A  demurrer  to  a  complaint  for  libel  admits  the  facts  alleged,  including 
the  application  of  the  words  published,  as  charged  in  the  innuendo,  In  so 
far  as  they  are  susceptible  of  the  meaning  so  ascribed  to  them ;  but  a^ 
Innuendo  can  neither  extend  nor  enlarge  the  publication,  and  if  the  ar- 
ticle Is  not  libelous  on  Its  face,  with  appropriate  Innuendoes,  and  becomes 
so  only  by  reference  to  extrinsic  facts,  such  facts  must  be  alleged  in 
traversable  form ;  but  if  the  article  is  libelous  per  se,  or  may  be  on  the 
facts  as  found,  it  is  immaterial  whether  it  is  susceptible  of  another  mean- 
ing, ascribed  In  the  Innuendo. 

[Ed.  Note.— For  other  cases,  see  Libel  and  Slander,  Cent  Dig.  §g  234- 
236;    Dec.  Dig.  i  97.*] 

8.  LiHEL  AND  Slandeb  (§  41*) — Freedom  of  Pbess — Qualified  Pbitilece — 

Theatrical  Productions — Discussion. 

The  press  has  a  qualified  privilege  to  discuss  and  criticise  the  manage- 
ment of  and  productions  at  a  theater,  which  privilege,  in  the  absence  of 
actual  malice,  extends  to  ridicule  and  Is  without  limitation;  but  If  the 
discussion  or  criticism  exceeds  fair  and  honest  criticism,  and  becomes  nn 
intemperate,  asperslve  attack  on  the  motive  of  the  management  of  the 
theater  or  the  character  of  the  production,  a  malicious  motive  may  be  in- 
ferred, and,  if  found,  the  publication  Is  beyond  the  privilege,  and  will  lie 
actionable,  unless  justified  by  absence  of  malice,  or  by  pleading  and  proof 
of  the  truth. 

[Ed.  Note.— For  other  cases,  see  Libel  and  Slander,  Cent  Dig.  g|  127- 
129;  Dec.  Dig.  g  41.*] 

Dowling  and  Scott,  JJ.,  dissenting. 

Appeal  from  Special  Term,  New  York  County. 

Action  by  the  Adolf  Philipp  Company  against  the  New  Yorker 
Staats-Zeitung.  From  an  order  overruling  defendant's  demurrer  to 
plaintiff's  amended  complaint,  and  granting  plaintiff's  motion  for  judg- 
ment on  the  pleadings,  but  with  leave  to  defendant  to  withdraw  the  de- 
murrer and  answer,  it  appeals.    Order  reversed,  in  so  far  as  it  over- 

*Por  other  cases  sea  same  topic  &  I  ndmbbr  In  Dec.  ft  Am.  Digs.  1907  to  dkte,  ft  Rap'r  Indextti 
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ruled  the  demurrer  to  the  first,  second,  and  ninth  causes  of  action,  and 
otherwise  affirmed,  with  leave. 

This  Is  an  action  for  libel.  The  plaintiff  pleaded  nine  separate  causes 
of  action.  The  defendant  demurred  to  each  on  the  ground  that  it  fails  to 
state  facts  sufficient  to  constitute  a  cause  of  action. 

It  Is  alleged  in  each  count  of  the  complaint  that  the  plaintiff  is  a  domestic 
corporation  and  the  lessee  of  a  theater  at  205-207  East  Fifty-Seventh  street. 
In  the  borough  of  Manhattan,  New  York,  known  as  the  "Adolf  Phlllpp  57th 
Street  Theater,"  and  that  Its  business  consists  In  maintaining  and  conducting 
that  theater  as  a  German  theater,  and  in  producing  therein  plays  exclusively 
in  the  German  language  for  profit,  and  that  it  depends  for  Its  patrons  and 
income  entirely  upon  the  German-speaking  people ;  that  Adolpb  Phlllpp  is 
a  well-known  author  of  German  plays  and  a  composer  of  music  and  a  German 
actor  and  singer,  and  for  upwards  of  20  years  last  past  has  been  connected 
with  and  has  acted  in  German  plays  In  the  city  of  New  York  and  elsewhere. 
and  has  achieved  a  great  reputation  and  high  esteem  among  the  German 
people  and  German  theater  goers  In  particular,  for  which  reason  the  plain- 
tiff was  Incorporated  under  his  name  and  he  was  elected  its  president, 
treasurer  and  manager,  and  the  plaintiff  has  secured  his  services  as  an 
author,  producer,  composer,  and  singer,  and  procured  said  theater  to  be 
erected  and  took  possession  thereof  under  a  binding  lease  for  21  years  from 
October  1,  1912,  and  named  the  theater  with  a  view  to  obtaining  the  benefits 
and  advantages  of  the  good  name  of  Phlllpp,  and  has  made  large  expenditures 
in  the  establishment  of  Its  business ;  that  it  opened  the  theater  for  the  pur- 
pose of  rendering  performances  therein  In  the  German  language  on  or  about 
the  24th  day  of  November,  1912,  and  successfully  produced  therein  In  the 
German  language  several  plays  adapted  and  staged  by  said  Adolf  Phlllpp, 
and  that  thereby  said  theater  became  widely  known  and  highly  reputed  and 
esteemed  by  the  public  at  large  and  German  theater  goers  as  a  German 
theater  of  high  class  and  wholesome  entertainment  and  amusement  in  the 
German  language;  that  the  theater  was  successful  and  became  a  source 
of  large  Income,  revenue,  and  profit  to  the  plaintiff;  that  owing  to  these 
facts  the  managers  of  English  productions  became  accustomed  to  visit  said 
theater  whenever  a  new  production  was  presented  and  to  buy  the  English 
rights  therefor  on  the  basis  of  a  royalty  to  plaintiff,  and  that  royalties  re- 
ceived from  such  source  afforded  plaintiff  additional  income  and  profit,  all 
of  which  was  known  to  the  defendant ;  that  prior  to  the  month  of  January, 
1914,  the  plaintiff,  ot  a  great  expenditure  of  money,  procured  a  certain  play 
in  the  German  language  based  upon  the  controversy  shortly  theretofore  re- 
ported in  the  defendant's  and  other  newspapers  between  several  of  the  oflB- 
cera  of  the  German  army  and  some  of  the  civilian  residents  of  Zat»eru,  in 
one  of  the  provinces  of  the  German  Empire,  which  play  was  revised  and 
adapted  for  the  plaintiff  by  said  Phlllpp,  and  was  produced  by  the  plaintiff 
at  said  theater  under  the  title  of  "JCabern"  on  the  28th  of  January,  1914,  at 
an  outlay  of  over  $5,000,  and  proved  to  be  a  great  success,  and  was  attended 
by  many  Germans  residing  in  the  city  of  Greater  New  Tork  and  viclnlt.v. 
all  of  whom  expressed  their  appreciation  of  the  play  and  of  the  production 
and  performance  thereof,  and  that  by  reason  thereof  the  production  of  the 
play  at  the  plaintiff's  theater  became  widely  known,  well  liked,  and  frequent- 
ly visited  by  many  of  the  German  theater  goers  until  shortly  after  the  first 
publication  of  which  the  plaintiff  complains;  that  after  several  perform- 
ances of  the  play  a  well-known  manager  and  producer  of  English  plays 
negotiated  with  plaintiff  and  offered  to  buy  the  rights  for  the  English  pro- 
duction of  the  play,  "which  the  plaintiff  was  about  to  sell  to  him  upon  terms 
and  conditions  greatly  advantageous  and  remunerative  to  this  plaintiff": 
that  by  reason  of  the  publication  by  defendant  of  the  article,  of  which  com- 
plaint is  made,  and  the  Impression  it  was  calculated  and  Intended  to  make 
w^n  the  German  theater  goers  and  the  public  at  large,  known  as  "German- 
Americans,"  the  offer  theretofore  made  to  the  plaintiff  by  the  prospective 
purchaser  of  the  English  rights  of  the  production  was  withdrawn,  specifically 
on  the  ground  that  the  prospective  purchaser  feared  to  undertake  the  pro- 
duction of  the  play  In  English  lest  he  incur  the  enmity  and  hatred  of  the 
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public,  who  bad  been  enraged  against  the  play  by  said  publication,  and  that 
thereby  "this  plaintiff  was  deprived  of  the  benefits  of  the  English  rights  of 
production  of  the  said  play  'Zabern,'  to  the  damage  of  this  plaintiff  in  royal- 
ties and  compensation  to  the  extent  of  many  thousands  of  dollars" ;  that  the 
defendant  is  a  domestic  corporation,  and  owns  and  publishes  in  the  city  of 
New  York  three  newspapers  In  tlie  German  language,  namely,  a  morning  edi- 
tion known  as  the  "New  Yorker  Staats-Zeltung,"  an  evening  edition  known 
as  the  "Abendblatt  der  New  Y6rker  Staats-Zeltung,"  and  a  Sunday  edition 
known  as  the  "Sonntagsblatt  der  New  Yorker  Staats-Zeltung,"  which  have  a 
very  large  circulation  and  were  and  are  issued  in  several  editions  daily,  and 
are  daily  read  by  several  thousand  German-speaking  people  throughout  the 
United  States,  and  particularly  and  mainly  within  the  city  of  New  York. 

It  is  then  alleged  in  each  count  that  the  alleged  libel  of  which  complaint 
is  therein  made  was  falsely,  wickedly,  and  maliciously  composed,  printed, 
and  published  in  the  German  language  and  circulated  broadcast  "of,  and  con- 
cerning the  plaintiff,  its  theater,  its  officers,  Its  business,  and  its  prop- 
erty," and  that  the  defendant  at  the  time  of  the  publication  was  well 
aware  of  the  facts  hereinbefore  stated,  and  composed  and  published  the 
articles  toith  maHciou-s  and  u>tcked  intent  to  injure  the  plaintiff  "in  its 
business?'  and  "in  the  good  name  and  reputation  of  its  said  theater  and  of 
said  play,  and  "to  bring  the  plaintiff's  theater  and  its  business  and  the  said 
play  Zabern'  into  public  scandal,  infamy,  and  disgrace,  and  to  hold  this 
plaintiff,  its  officers,  its  business,  and"  said  play,  which  it  owned,  "up  as  an 
object  of  hatred,  ridicule,  contempt,  and  obloquy."  Following  the  quotation 
of  the  alleged  libelous  article.  It  Is  alleged  in  each  count,  in  substance,  that 
the  publication  was  widely  circulated  In  the  city  of  New  York,  and  in  other 
cities  and  states  of  the  Union,  and  was  read  and  understood  by  hundreds 
of  thousands  of  German-speaking  people,  which  caused  "the  plaintiff,  its 
theater,  and  the  said  play  'Zabern'  to  be  condemned,  shunned,  and  boycotted 
by  all  German  theater  goers,  Including  those  who,  prior  to  the  said  publica- 
tion, visited,  appreciated,  and  lauded  the  plaintifTs  theater  and  Its  produc- 
tions, and,  as  a  result  thereof,  the  German  public  ceased  to  patronize  the 
plaintiff's  theater  and  the  said  performance  of  'Zabern,'  causing  this  plaintiff 
great  damage  and  injury  in  its  good  name  and  reputatiou  with  the  German 
theater  goers  and  great  financial  loss  in  its  said  business" ;  that  the  publica- 
tion caused  and  provoked  the  "German  theater  goers  In  the  city  of  New  York 
and  vicinity  to  shun  and  avoid  the  plaintiff's  theater  and  to  withhold  their 
patronage  from  the  plaintiff  and  Its  said  business,"  and  caused  and  Incited 
each  of  several  German  societies  and  associations  "to  adopt  and  promulgate 
among  its  members  resolutions  censuring  the  plaintiff  and  its  production  of 
said  play  'Zabern,'  and  calling  upon  Its  members  and  other  German  societies 
to  boycott  and  withhold  their  patroniage  and  support  from  the  plaintiff's 
said  theater,"  to  its  great  damage. 

The  first  article  is  alleged  to  have  been  published  in  the  New  Yorker 
Staats-Zeltung  on  the  29th  day  of  January,  1914,  and  tlie  English  translation 
thereof,  with  the  innuendoes  in  parentheses,  is  as  follows: 

"Zabern. 

"Well,  last  night  there  was  given  by  Adolf  PhlUpp  (meaning  the  president 
and  treasurer  of  the  plaintiff),  in  the  57th  Street  Theater  (meaning  the  said 
plaintiff's  theater),  'Zabern,'  a  military  drama,  in  three  acts,  by  F.  Schu- 
macher, the  great  bait,  stUl  more,  German-baiting  (meaning  and  charging 
that  the  said  play  'Zabern'  has  for  Its  ob.lect  baiting  or  harassing  or  annoy- 
ing of  the  Germans).  *  •  *  After  the  second  act  (meaning  the  second 
act  of  the  play  'Zabern')  the  first  night  claque  had  hardly  begun  (meaning 
,and  intending  to  convey  that  the  public  applause  was  not  genuine,  but  per- 
sons were  hired  to  applaud),  there  was  Manager  PhiUpp  (meaning  the  pres- 
ident and  treasurer  of  the  plaintiff)  already  on  the  stage.  He  declared  it 
to  be  a  true  pleasure  to  prove  how  unpartisan  the  play  was  maintained. 
This  downright  insult  (meaning  that  the  statement  attributed'  to  Mr.  Phlllpp 
was  an  insult  to  the  intelligence  of  the  audience)  was  superfluous.  Who- 
ever of  those  present  yesterday  (meaning  the  audience  who  witnessed  the 
performance)  had  the  German  feeling — and  that  Is,  indeed,  thank  God,  the 
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Strong  point  of  the  Gernian-Aiuerlcan — had  It  clearly  before  him  already 
that  'Zabern'  (meaning  the  play  produced  by  the  plaintiff)  Is  a  jjoint-blank. 
malevolent,  biased  play  (meaning  that  the  play  was  maliciously  biased 
against  (iermans),  not  as  Mr.  Phllipp  (meaning  the  plaintiff's  president  and 
treasurer)  expressed  it,  'a  free  word  in  a  free  land.'  To  characterize  that 
thing  in  short  (meaning  the  play  'Zabern')  one  can,  Indeed,  say  an  anti- 
German  play  (meaning  that  the  play  'Zabern'  is  principally  anti-German), 
which  ostensibly  plays  In  Alsace  in  front  of  a  scenic  design  that  comes  from 
'Auction  Pinochle,'  and  depicts  Russian  conditions  (meaning  thereby  to 
ridicule  the  said  play  by  referring  to  it  as  a  'thing'  and  the  production  there- 
of, by  imputing  to  the  plaintiff  an  Intent  to  make  the  audience  believe  that 
a  scene  from  an  old  play,  'Auction  Pinochle,'  represents  a  scene  tn  Alsace, 
and  to  Incite  ill-feeling  and  hatred  on  the  part  of  the  German-American 
population  against  the  plaintiff  and  its  said  business,  by  asserting  and  con- 
veying the  belief  that  cruel  and  barbaric  methods,  usually  attributed  to  the 
Itussian  government,  are  depicted  in  the  play  'Zabern'  as  being  practised  by 
the  German  government).  •  •  •  Only  that  at  the  end  (meaning  at  the 
end  of  the  play  'Zabern')  the  one  recruit,  the  grandsoi;  of  an  Alsace-French 
veteran  of  war,  is  especially  shot  to  death  before  his  grandfather  and  his 
sweetheart,  is  back-stairs  romance  fiction,  and  affects,  even  without  mention- 
ing that  in  this  act  (meaning  the  last  act  of  'Zabern')  the  tricolor  (meaning 
the  French  flag)  ia  glorified  and  the  black-whlte-red  flag  (meaning  the  German 
flag)  Is  figuratively  trampled  under  foot,  like  the  typical  stlr-mush  (meanin.? 
and  intending  thereby  to  ridicule  the  said  play  'Zabern'  as  a  composition  of 
fiction  called  the  back-stairs  romance  variety,  which  appeals  to  the  lower 
classes,  and  that  the  whole  play  Is  a  senseless  and  uninteresting  conglomera- 
tion referred  to  as  a  'stir-mush,'  and  meaning  and  intending  "to  incite  hatred 
In  the  hearts  and  minds  of  the  patriotic  German  population  in  this  country 
against  the  plaintiff  and  Its  business,  by  asserting  that  in  the  play  'Zabern' 
the  German  flag  is  being  insulted  and  derided  to  an  extent  equal  to  that  of 
trampling  nnder  foot)." 

The  second  article  is  alleged  to  have  been  published  in  the  Sonntagsblatt 
der  New  Yorker  Staats-Zeitung  on  the  1st  day  of  February,  1914,  and  the 
English  translation,  with  the  Innuendoes,  is  as  follows: 

"If  after  my  thorough  utterance  on  Thursday  (meaning  and  referring  to 
the  utterance  hereinbefore  quoted  in  paragraph  fifth  of  this  complaint)  con- 
cerning 'Zabern,'  the  so-called  military  play  by  F.  Schumacher,  for  which 
(meaning  the  play  'Zabern')  Mr.  Ad.  Phllipp  (ineaning  the  president  and 
treasurer  of  the  plaintiff)  has  taken  out  an  American  copyright  and  which 
(meaning  the  play  'Zabern')  he  (meaning  the  said  president  and  treasurer 
of  the  plaintiff)  has  presented  to  the  German  theater  goers,  I  still  find  space 
here  for  a  supplemental  remark,  it  is  this:    ♦    •    • 

"We  leave  as  undecided  what  a  German  theater  manager  (meaning  and 
referring  to  the  plaintiff)  actually  has  in  view  by  the  production  of  'Zabern' 
(meaning  the  Dlay  'Zabern'),  whether  he  too  (meaning  the  plaintiff's  president 
as  producer  of  the  said  play  'Zabern')  has  only  an  eye  for  mammon  or  if  he 
(meaning  plaintiff's  prei?ident  and  treasurer)  even  gazed  toward  Paris  with 
button-hole  ache  (meaning  a  craving  for  honors  from  France),  he  has  at 
least  earned  the  red  ribbon,  if  not.  Indeed,  the  rosette  (meaning  and  Intending 
to  ridicule  the  plaintiff  and  its  officers,  and  provoke  and  excite  the  German 
population  in  this  country  against  the  plaintiff  and  its  president,  Adolf 
Phllipp,  who  produced  the  play  'Zabern,'  by  charging  and  Intending  to  con- 
vey that  the  plaintiff  and  its  said  officer  in  producing  the  said  play  'Zabern' 
followed  two  selfish  motives,  greed  for  money  and  desire  for  honors  from 
Paris,  France,  for  ridiculing  and  abusing  Germany  by  the  production  of  the. 
play  'Zabern*).  No  French,  German-hating  'shoemaker'  could  have  so  quickly 
cobbled  together  so  biased  a  play  (meaning  the  play  'Zabern"),  in  which 
(meaning  the  play  'Zabern')  a  still  quivering,  bleeding  wound  of  Germany 
Is  made  a  show  of  (meaning  and  intending  to  convey  that  the  play  'Zabern' 
produced  by  the  plaintiff  is  worse  and  more  biased  against  Germany  than 
any  such  as  might  have  been  composed  by  any  'shoemaker'  who  hates 
Germany,  the  word  'shoeniaker*  in  quotation  marks  being  used  to  impute  to 
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a  person  roughness  and  Ignorance).  ■  And  in  New  York  (meaning  In  the  adapta- 
tion of  the  play  'Zabern'  by  the  plaintiff)  there  was  then  evidently  stirred 
Into  the  thick  sticky  mush  of  the  play  (meaning  the  play  'Zabern')  all  sorts 
of  so-called  'spice,'  all  sorts  of  worn-out  burlesque,  which  already  served 
in  various  PhiUpp-kind  popular  plays  (meaning  that  Indecent,  commonly 
known  as  spicy,  matter  from  other  plays  formerly  produced  by  Adolf 
Phlllpp  was  used  in  the  play  'Zabern').  This  (meaning  the  matter  alleged 
to  have  been  stirred  into  the  play  'Zabern)  Is  worse  than  the  Schumacher- 
kind  caricature  (meaning  the  original  play  'Zabern')  of  the  evil  'Zabern' 
chapter  (meaning  the  occurrences  at  Zabern  on  which  the  play  was  f6unde'l). 

"  'Zabern'  (meaning  the  play  'Zabern').  as  one  sees  it  in  57th  street  (mean- 
ing the  plaintiff's  theater),  with  the  scenery  of  an  upper  Italian  mountain 
lake,  with  its  North  German,  Bavarian,  and  Austrian  'Alsatians,'  its  carica- 
tures in  uniform  (meaning  and  intending  to  ridicule  and  incite  hostile  feeling 
of  the  German- Americans  against  the  plain  tiffs  production  of  the  play 
'Zabern'  by  asserting  that  caricatures  In  uniforms  are  therein  repiesented 
as  German  officers),  is  no  play;  it  is  a  lampoon.  One  .could  crack  as  miser- 
able Jokes  about  it  (meaning  the  play  'Zabern'),  were  not  the  whole  matter, 
and  even  more,  the  production  of  this  play  (meaning  the  play  'Zabern')  in 
New  York  (meaning  at  the  plaintiff's  theater)  so  lamentable  a  matter  to 
the  perceptive  German-Americans  (meaning  the  German  residents  In  America 
who  uphold  the  dignity  of  their  national  lty).l' 

The  third  article  is  Alleged  to  have  been  published  in  the  New  Yorker 
Staats-Zeitung  on  the  3d  day  of  February,  1914,  and  the  English  translation, 
with  the  innuendoes.  Is  as  follows: 

"Against  'Zabern'  (meaning  the  play  'Zabern'  produced  by  the  plaintiff). 

"The  German  Kriegerbund  protests  against  'Insults  to  German  officers' 
(meaning  that  the  production  of  the  play  'Zabern'  by  the  plaintiff  was  an 
insult  to  German  officers). 

'"That  the  Zabern  affair  (meaning  the  occurrence  at  Zabern)  is  also  playing 
over  here  to  us  was  noticed  last  week,  when  the  comedy  'Zabern'  attained  its 
first  American  production  at  Phillpp's  Theater  (meaning  the  plaintiff's  the- 
ater). The  board  of  managers  of  the  German  Kriegerbund  (a  certain  German 
society  entitled  Kriegerbund,  which  means  in  English  'Warriors'  League'), 
♦  •  *  presided  over  by  Pres.  Chr.  Rebban,  yesterday  unanimously  adopted 
the  following  resolution,  after  the  gentlemen  had  rendered  their  report  of 
their  visit  to  the  theater  (meaning  the  plaintiff's  theater)  and  the  tilings 
which  they  have  there  seen  and  heard  (meaning  at  the  performance  of  the 
plaintiff's  production  of  'Zabern'): 

"  'Whereas,  the  military  play  entitled  "Zabern,"  which  is  being  produced 
every  evening  in  the  German  theater  managed  by  Adolf  Phlllpp  (meaning  and 
referring  to  the  president  and  treasurer  of  the  plaintiff  corporation),  at 
57th  street,  near  Third  avenue  (meaning  and  referring  to  the  plaintiff's  the- 
ater, which  (meaning  the  plaintiff's  play  'Zabern'),  because  of  the  frivolous, 
shameless,  and  impure  representations  of  the  German  military  scandal,  must 
excite  public  vexation  In  all  well-thinking  German-Americans  (meaning  the 
German  population  In  this  country  and  intending  to  excite  and  provoke 
hostile  sentiment  among  such  German-Americans  against  the  plaintUTs  busi- 
ness for  its  alleged  unpatriotic  tendency,  and  to  incite  and  create  hatred 
of  the  German  public  against  the  plaintiff  and  its  officers,  the  adapter  of 
the  play  'Zabern,'  by  asserting  and  seeking  to  create  an  impression  that  the 
play  'Zabern,'  produced  by  the  plaintiff.  Intentionally  and  brazenly,  by 
Impure  and  Immoral  motives,  so  misrepresents  and  derides  the  German 
military,  to  its  discredit,  disparagement,  and  detriment,  as  to  hurt  the  feel- 
ings of  every  well-thinking  German  living  in  America) ;   and 

"  'Whereas,  in  this  play  (meaning  the  play  'Zabern'  produced  by  the  plain- 
tiff) the  German  army,  and  especially  the  position  of  its  officers,  is  being 
derided,  ridiculed,  and  slandered  in  the  nnworthiest  manner,  the  German 
flag  having  been  trampled  under  foot  In  the  mud  (meaning  to  provoke  the 
German  public  against  the  plaintiff's  production  by  charging  that  in  the  play 
'Zabern*  the  German  flag  is  being  publicly  and  Intentionally  abused),  that 
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even  the  German  Imperial  family  (Kalserhaus)  was  through  a  falsely  com- 
posed telegram  of  the  Kronprinz  (meaning  the  Crown  Prince  of  the  Empire 
of  Germany)  drawn  Into  Uils  scandalous  performance  (meaning  the  per- 
formance of  the  play  'Zabern,'  and  intending  to  create  111  feeling  and  hostility 
against  the  plaintiff's  theater  and  the  performance  rendered  therein,  by 
intimating  and  giving  the  Impression  that  in  said  play  'Zabern'  the  Crown 
Prince  of  the  Empire  of  Germany  Is  falsely  represented  as  having  sent  a 
certain  telegram,  the  contents  of  which  were  falsely  composed,  for  the  pur- 
pose of' casting  reflection  upon  and  discrediting  the  German  Crown  Prince 
and  the  German  Imperial  famjlly  on  a  public  stage  before  an  audience  of 
German  people) ;    and 

"  'Whereas,  on  account  of  this  nightly  repeated  play,  our  entire  popula- 
tion (meaning  the  German  population)  is  damaged  in  its  esteem  of  other 
nations  in  this  country  (meaning  the  United  States  of  America,  and  charging 
that  th^  play  'Zabern,'  produced  by  the  plaintiff,  depicts  and  represents  the 
Germans  in  such  an  offensive  and  disparaging  light  as  to  incite  and  cause 
disrespect  and  hatred 'of  the  German  population  in  this  country  by  people  of 
other  nationalities) ;   so 

"  'Be  It  resolved,  that  the  German  "Krlegerbund"  (Soldiers'  or  Warriers" 
liCague)  quite  energetically  rise  In  protest  against  further  performance  of 
this  scandalous  play  (meaning;  the  play  'Zabern'  produced  by  the  plaintiff), 
°  and  all  German  societies  be  requested  to  adopt  similar  energetic  resolutions, 
and  that  every  German,  who  still  has  some  national  pride  in  blm,  must  stay 
away  from  such  scandalous  play  (meaning  and  intending  to  convey  to  the 
public  that  the  play  'Zabern,'  produced  by  the  plaintiff  herein,  is  so  scan- 
dalous and  abusive  to  the  Germans,  and  is  Intended  to  so  hurt  the  feelings 
and  .the  national  pride  of  every  German,  as  to-  make  said  play  unfit  to  be 
seen  by  any  German,  and  meaning  to  urge  and  urging  all  German  societies 
to  adopt  resolutions  whereby  their  members  will  be  pledged  not  to  visit  the 
performance  of  the  said  play  'Zabern'  at  the  plaintiff's  theater,  and  meaning 
to  Intimidate  and  intimidating  every  German  that,  if  be  visited  the  said 
nlay  'Zabern'  at  the  plaintUTs  theater,  he  would  be  deemed  by  bis  country- 
men to  be  void  of  national  pride).' " 

The  fourth  article  is  alleged  to  have  been  published  in  the  Abendblatt  der 
New  Yorker  Staats-Zeitung  on  the  same  day,  and  it  is  precisely  the  same  as 
the  third  article. 

The  fifth  article  is  alleged  to  have  been  published  in  the  Abendblatt  der 
New  Torker  Staats-Zeltung  on  the  61  h  day  of  February,  1914,  and  tbe  English 
translation,  with  the  Innuendoes,  Is  as  follows: 

"New  York  German  Druggists'  Society. 

"At  the  meeting  of  the  New  York  German  Druggists'  Society  beld  on 
February  5th,  1914,  ez-Pres.  Schleussner  proposed  the  following  resolution, 
which  was  unanimously  adopted: 

"With  indignation  the  members  of  the  New  York  Druggists'  Society  have 
taken  cognizance  of  the  fact  that  a  local  German  theater  manager  (meaning 
the  plaintiff)  has  made  use  of  the  Zabern  occurrence  (meaning  the  occurrence 
at  Zabern  reported  iu  the  newspapers  as  aforesaid)  in  the  most  disgusting 
manner  as  an  object  of  sensation,  solely  for  the  sake  of  the  beloved  dollar, 
to  make  profit  out  of  the  same.  It  is  this  lamentable  occurrence  (meaning 
the  production  of  the  play  'Zabern'  at  tbe  plaintiffs  theater),  a  direct  blow 
in  the  face  to  all  those  who  have  guarded  their  pride  in  their  German 
parentage  (meaning  and  intending  to  provoke  ill  feeling  of  the  German- 
Americans  against  the  plaintiff  and  its  said  theater  and  its  production  by 
charging  that  the  production  of  the  play  'Zabern'  by  the  plaintiff  was  In- 
tended as  a  gross  insult  to  the  pride  of  tbe  German  population  here).  Our 
society,  which  has  always  upheld  its  Grermau  spirit,  cannot  refrain  from  con- 
demning, in  the  severest  manner,  this  conduct,  devoid  of  every  feeling  of 
decency  (meaning  the  plaintiff's  act  in  producing  the  said  play  'Zabern'). 

"The  Druggists'  Association  hopes  that  other  German  societies  also  will 
Join  in  this  protest,  and  that  the  Germans  of  New  York  will  teach  the  gentle- 
man in  question  (meaning  the  plaintiff  and  producer  of  the  play  'Zabern') 
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a  lesRon  by  not  vlsitlDg  the  theater  (meaninc;  tbe  theater  conducted  by  this 
plaintiff)- 

"The  German  press  of  New  Tork  Is  most  courteously  requested  to  take 
notice  of  this  resolution  and  to  publish  the  same  in  its  columns." 

The  sixth  article  Is  alleged  to  have  been  imbllshed  In  the  New  Yorker 
Staats-Zeitung  on  the  7th  day  of  February,  1914,  and  is  the  same  as  the 
fifth,  excepting  that  the  last  paragraph  was  not  repeated  therein. 

The  seventh  article  Is  alleged  to  have  been  published  in  the  New  Yorker 
Staats-Zeitung  on  the  17th  day  of  February,  1914,  and  the  English  transla- 
tion, with  Innuendoes,  Is  as  follows: 

"Against  'Zabera.' 

"The  German  National  Merchants  al.so  protest  against  the  performance  of 
the  play  (meaning  plaintiff's  production  of  the  play  'Zabem'). 

"Also  the  local  group  of  the  'Oeutschnattonaler  Handlunga-Gehilfen  Ver- 
band'  (German  National  Commercial  Clerks'  Association,  Headquarters, 
Hamburg),  District  North  America,  which,  with  its  1S0,(XX)  members,  the 
largest  mercantile  society,  which  maintains  10  local  groups  in  tbe  Union, 
Canada,  and  Mexico,  and  Is  spread  orer  the  entire  world  with  a  total  of 
1,400  local  groups,  takes  a  position  against  the  production  of  the  bungling 
piece  'Zabem'  (meaning  the  said  play  'Zabern')  in  the  Adolf  PhiUpp  Theater 
here  (meaning  the  plaintiff's  said  theater).  The  writing  of  the  society  to 
tbe  manager  of  the  theater  (meaning  tbe  plalntUf)  reads: 

-"To  the  management  of  tbe  AdoU  Pblllpp  Theater,  57tb  St.  and  3d  Aye., 
New  York: 

"True  to  our  German  National  principles  and  in  the  spirit  of  the  aims 
of  our  largest  mercantile  association,  nnmberlag  IjO.OOO  mem^jcrs.  we  hereby 
also  protest  against  the  production  of  that  miserable,  buDL'liiig  piece  of  work 
"Zabem'  (meaning  the  play  'Zabem'  produced  by  tbe  plaintiff).  AlthrniKh 
we  do  not  expect  a  practical  success,  as  the  management  (meaning  tbe  piaio- 
tiff)  apparently  cares  more  for  a  box  office  success  than  for  the  reputation  of 
German  stage  art  in  a  foreign  country,  we  regret  nerertheleas  that  this 
practice  should  be  made  use  of  to  injure  tbe  esteem,  honor,  and  reputation  of 
the  Germans.  Our  pity  is  for  the  German  actors  fmeaning  the  actors  in  the 
employ  of  tbe  plaintiff  connected  with  tbe  performance  of  'Zabem';,  who. 
perhaps,  'obeying  compulinoa  not  their  own  liidng,'  miKt  offer  nightly  that 
spurions  (or  bsi^est)  art  (meaning  tbe  performance  of  *Za>.em'i  to  a  sensation- 
seeking  au'JipDce  i meaning  and  Intending  to  injure  ttie  plaii.riff  in  its  buxiricrSK 
and  destroy  tbe  ralue  of  Its  projierty.  by  inciting  and  provoking  the  ''iennan 
pnliUe  to  hatred  of  and  prejudice  azainst  tbe  plaintiff  and  its  bosiiK'M  and 
property,  by  ctiargiEg  and  a<«erting  that  the  pnxJuction  of  'Zabem'  in  tbe 
plaintiff's  theater  is  not  only  luartLstic  and  deserring  of  no  prar;l)'!al  suc- 
cess. Init  tbat  said  prrxjijcrion  was  n^de  use  of  by  the  piaii^tiff  to  li-j'jre  the 
Germans  In  their  estwm.  honor,  and  reputationi.  A  manaKer  wou'i  n<?rer 
dare  to  bring  tfefnre  an  Irish.  Frcrx-h.  or  Jewl&b  audience  a  rllitK;ation  of 
Its  country  or  of  its  national  characteristics,  such  as  ife  offered  to  the  (i*rnuaf> 
element  to  New  York  in  'Zatem'   imeai.it.g  the  piaictiirs  vr'A-v^xi'^i. 

'*  "Calling  herewith  al-o  ui^^n  tbe  other  mercantile  a^fy^^iatioui  to  join 
in  our  protest  imwrning  in  llie  pro'»-5t  agaiXLSt  the  plair,t:JT"s  pro-iaction  of 
'Zalera'i.  we  would  like,  at  the  san/r*  tiitje.  to  express  oar  r«K^ogBl*ion  t«  tbe 
niaL..ize!i:<«t  of  the  Irriijg  Place  Theater  (iijeanicg  the  comf^titom  of  tL* 
plaji.nff  in  New  York*  for  its  eaniest  csdeaTor-^  ro  again  bring  est<«m  xui 
toiK-r  to  tte  CJenun  <aze  in  New  York  (cear.iiig  at.4  lii»«L4:ag  ttseret.y 
to  nree  tbe  i^^'  !ic  ter-T.;.!?"  to  c.'i.le:Tm  tbe  j-ia5r.t:.*'«  ti*a?er  aid  to  tjree  V»: 
Gernian  th*-ter  &>-rfc  t-  r^r^fer  the  j''.altt:ff"«  co::.i<f*i*.->r«  f'js  ^Tj-tsA  *C')njii 
to  r»-<T<.'re  tb>e  b-.:ac<r  of  the  Germaxis.  wti>:Ji,  It  aJie-^es.  the  ytintiyjS.  has 
offccde^i.' " 

The  efrbth  *T^'r.f  1«  »">r»4  to  h»T»  bwo  r^*:i'L*id  In  the  .tVtC''»t  4«r 
New  Yorker  S'Ta.i-— Z>^:*r:ij  on  Mtt  ITti  of  Fetmair,  1:^11,  ai.d  »  t-x^^ascy 

the  saiu«r  as  tLe  ac-c^'Ui, 
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The  ninth  article  Is  allegetl  to  have  been  published  In  the  Sonntagsblatt 
der  New  Yorker  Staats-Zeitung  on  the  22d  day  of  February,  1914,  and  the' 
English  translation,  with  the  Innuendoes,  Is  as  follows: 

"Later  In  the  course  of  the  evening  (referring  to  an  alleged  meeting  held 
by  a  certain  Cierman  society)  a  resolution  of  protest  in  the  form  of  an  open 
letter  against  the  production  in  the  Adolf  Philipp  Theater  (meaning  the  plain- 
tiff's theater)  of  the  scandalous  play  'Zabem,'  which  vlllfles  German  patri- 
otism, was  passed  by  the  meeting." 

Argued  before  INGRAHAM,  P.  J.,  and  LAUGHLIN,  SCOTT, 
DOWLING,  and  HOTCHKISS,  JJ. 

John  E.  Donnelly,  of  New  York  City  (Alfred  J.  Amend,  of  New 
York  City,  on  the  brief),  for  appellant. 
Rudolph  Marks,  of  New  York  City,  for  respondent 

LAUGHLIN,  J.  All  facts  alleged,  which  are  material  to  a  dis- 
cussion of  the  appeal,  are  stated  in  the  statement  of  facts. 

[1,  2]  The  first  point  to  be  decided  is  whether  there  is  a  sufficient 
allegation  of  special  damages,  for,  if  so,  all  counts  of  the  complaint  are 
good,  and  the  demurrer  was  properly  overruled.  There  is  no  allega- 
tion with  respect  to  the  amount  that  plaintiff  was  offered  for  the  Eng- 
lish rights  for  the  production  of  the  play,  or  with  respect  to  the  dam- 
ages sustained  by  the  withdrawal  thereof.  There  is  no  allegation  that 
any  particular  patron  or  patrons  of  the  theater,  who  otherwise  would 
have  attended,  remained  away  on  account  of  the  publication;  nor  is 
there  any  allegation  of  any  particular  loss  of  box  receipts  on  account 
of  any  of  the  publications.  The  allegations  with  respect  to  the  with- 
drawal of  the  offer  for  the  English  rights,  and  instigating  a  boycott 
against  the  plaintiff's  theater,  are  the  only  ones  which  it  is  or  could  be 
claimed  constitute  allegations  of  special  damage.  The  general  rule 
applicable  to  actions  for  libel  and  slander  is  that,  if  special  damages 
are  claimed,  they  must  be  expressly  alleged,  and  with  such  particu- 
larity as  to  enable  defendant  to  meet  the  charge,  and  in  this  respect 
such  actions  are  unlike  those  in  which  the  defendant's  remedy  is  for 
a  bill  of  particulars,  if  the  damages  are  not  alleged  with  sufficient  def- 
initeness.  Reporters'  Association  v.  Sun  Printing  &  Pub.  Ass'n,  186 
N.  Y.  437,  79  N.  E.  710.  I  am  therefore  of  opinion  that  such  special 
damages  are  not  alleged,  and  that  the  sufficiency  of  each  cause  of  ac- 
tion depends  upon  whether  the  article  therein  qpoted  was  published 
of  and  concerning  the  plaintiff  and  was  libelous  per  se  with  respect  to 
the  plaintiff. 

[3]  It  is  to  be  borne  in  mind  that  the  articles  were  all  published  in 
German.  They  are  alleged  in  the  complaint  as  published  in  the  Ger- 
man language,  and  this  is  followed  by  the  English  translation  thereof, 
with  the  innuendoes  in  parentheses.  Each  of  the  articles  relates  to 
the  production  of  this  play  at  the  plaintiff's  theater;  but  neither  the 
corporate  name  of  the  plaintiff  nor  of  the  theater  is  given,  and  it  is 
charged  that  the  production  was  given  by  Adolf  Philipp  at  the  Philipp 
Theater,  or  the  Fifty-Seventh  Street  Theater.  The  plaintiff  claims 
that  each  of  the  articles  libeled  it  in  its  business.  The  defendant 
claims  that  it  is  not  shown,  and  cannot  be  made  to  appear  by  innuendo. 
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that  the  articles  were  in  any  respect  published  of  or  concerning  the 
plaintiff,  for  the  reason  that  they  relate  principally  to  the  authorship 
of  the  play  and  to  Philipp  individually  as  an  actor,  playwright,  and 
theatrical  manager.  I  am  of  opinion  that  there  is  no  force  in  this 
contention.  We  are  not  now  concerned  with  those  parts  of  the  ar- 
ticles relating  to  Philipp  individually,  or  with  the  motive  of  the  author 
of  the  play ;  but  in  so  far  as  they  reflect  upon  the  management  of  the 
theater,  and  the  character  of  the  play  it  was  producing,  and  the  mo- 
tive underlying  its  production  by  the  plaintiff,  they  are  sufficiently 
shown  to  have  been  published  of  and  concerning  the  plaintiff  by  the 
mere  allegation  that  the  plaintiff  is  the  lessee  of  the  theater  and  pro- 
ducing the  play  thereat,  and  no  innuendo  was  necessary,  and,  being 
superfluous,  they  are  harmless.  Soper  v.  Associated  Press,  115  App. 
Div.  815,  101  N.  Y.  Supp.  342,  affirmed  188  N.  Y.  550,  80  N.  E.  1120; 
Nunnally  v.  New  York,  etc..  Ill  App.  Div.  482,  97  N.  Y.  Supp.  911 : 
Weston  v.  Commercial  Adv.  Association,  184  N.  Y.  479,  77  N.  E.  660. 
See,  also,  Parker  v.  Bennett,  68  App.  Div.  148,  74  N.  Y.  Supp.  214. 

[4-S]  If  the  articles  merely  constitute  a  libel  or  slander  on  the 
theater  or  the  play,  as  distinguished  from  the  plaintiff  and  its  business, 
and  the  nature  and  management  thereof,  then  they  would  fall  within 
the  rule  that  an  action  for  libeling  a  "place  or  thing"  will  not  lie  with- 
out allegation  and  proof  of  special  damages.  See  Marlin  Firearms  Co. 
v.  Shields,  171  N.  Y.  384-390,  64  N.  E.  163,  59  L.  R.  A.  310;  Maglio 
v.  New  York  Herald  Co.,  83  App.  Div.  44.  82  N.  Y.  Supp.  509,  and 
93  App.  Div.  546.  87  N.  Y.  Supp.  927 ;  Kennedy  v.  Press  Pub.  Co., 
41  Hun,  422;  Le  Massena  v.  Storm,  62  App.  Div.  150,  70  N.  Y.  Supp. 
882;  Bosi  v.  N.  Y.  Herald  Co..  33  Misc.  Rep.  622,  68  N.  Y.  Supp. 
898,  affirmed  58  App.  Div.  619,  68  N.  Y.  Supp.  1134;  Felt  v.  Germania 
Ins.  Co.,  149  App.  Div.  14,  133  N.  Y.  Supp.  519.  I  am  of  opinion 
that  the  articles  relate  to  the  theatrical  business  conducted  by  the 
plaintiff,  and  to  the  plaintiff's  production  of  the  play  "Zabern,"  and 
therefore  they  relate  to  the  plaintiff's  business.  It  is  now  well  set- 
tled that  an  article  may  be  libelous  per  se  against  a  corporation.  There 
is,  however,  a  marked  difference  between  an  action  by  an  individual 
for  libel  and  one  by  a  corporation,  inasmuch  as  the  basis  of  an  action 
by  an  individual  is  usually  the  injury  to  his  moral  character  and  repu- 
tation, whereas,  those  elements  are  necessarily  eliminated  in  an  ac- 
tion by  a  corporation,  which  can  only  be  damaged  by  an  attack  upon 
its  business  methods  of  a  nature  calculated  and  tending  to  injuriously 
affect  it  pecuniarily  in  its  business  reputation  and  credit ;  but  when  it 
may  fairly  be  inferred  from  a  malicious  and  false  publication  that  it 
will  injuriously  affect  the  corporation  in  its  business  and  credit,  then 
the  article  is  libelous  per  se  and  damages  are  presumed.  Reporters' 
Ass'n  v.  Sun  Printing  &  Pub.  Co.,  186  N.  Y.  437,  79  N.  E.  710;  Ar- 
row Steamship  Co.  v.  Bennett,  73  Hun,  81,  25  N.  Y.  Supp.  1029; 
Town  Topics  Pub.  Co.  v.  Collier,  114  App.  Div.  191,  99  N.  Y.  Supp. 
575;  Kemble  &  Mills  Co.  v.  Kaighn,  131  App.  Div.  63,  115  N.  Y. 
Supp.  809;  Mut.  Reserve  Life  Ass'n  v.  Spectator,  50  N.  Y.  Super. 
Ct.  460 ;  Union  Associated  Press  v.  Heath.  49  App.  Div.  247,  63  N.  Y. 
Supp.  9(5;  New  York  Bureau  of  Information  v.  Ridgway-Thayer  Co., 
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dissenting  opinion  of  Ingraham,  J.,  119  App.  Div.  339,  104  N.  Y. 
Supp.  202,  on  which  the  judgment  was  reversed,  193  N.  Y.  666,  87 
N.  E.  1124.  See,  also,  Moore  v.  Francis,  121  N.  Y.  199,  23  N.  E. 
1127,  8  L.  R.  A.  214,  18  Am.  St.  Rep.  810,  and  Davey  v.  Davey,  22 
Misc.  Rep.  668,  50  N.  Y.  Supp.  161. 

[7]  The  demurrer  admits  the  facts  alleged,  including  the  applica- 
tion of  the  words  published  as  charged  in  the  innuendoes,  in  so  far 
as  they  are  susceptible  of  the  meaning  ascribed  to  them  by  the  innuen- 
does ;  but  an  innuendo  can  neither  extend  nor  enlarge  the  publication, 
and  where  the  article  is  not  libelous  on  its  face  with  appropriate  in- 
nuendoes showing  its  application,  and  becomes  so  only  by  reference  to 
extrinsic  facts,  such  facts  must  be  alleged  in  traversable  form,  for 
they  relate  to  the  substance  and  not  to  the  application  of  the  charge, 
and  if  the  article  be  libelous  per  se,  or  may  be  on  the  facts  as  found 
by  the  jury,  it  is  immaterial  whether  or  not  it  is  susceptible  of  an- 
other meaning  ascribed  in  the  innuendo.  Van  Heusen  v.  Argenteau, 
194  N.  Y.  309,  87  N.  E.  437 ;  Parker  v.  Bennett,  supra ;  Morrison  v. 
Smith,  177  N.  Y.  366,  69  N.  E.  725 ;  Fleischmann  v.  Bennett,  87  N. 
Y.  231 ;  Hoey  v.  N.  Y.  Times  Co.,  138  App.  Div.  149,  122  N.  Y.  Supp. 
978. 

[8]  The  press  is  accorded,  for  the  public  interests,  a  qualified 
privilege  to  discuss  and  criticize  the  management  of  and  productions 
at  a  theater  to  which  the  public  are  invited,  and  this  privilege,  in  the 
absence  of  actual  malice,  extends  even  to  ridicule  and  is  without  lim- 
itation ;  but  since  it  is  accorded  for  the  benefit  of  the  public  only,  and 
the  guidance  of  public  opinion  and  taste,  when  the  discussion  or  criti- 
cism exceeds  the  bounds  of  fair  and  honest  criticism,  and  becomes  an 
intemperate,  aspersive  attack  upon  the  motive  of  the  management  of 
the  theater,  or  the  character  of  the  production  thereat,  an  evil  and 
malicious  motive  for  the  publication  may  be  inferred,  and,  if  found 
to  exist,  the  publication  is  not  protected  by  the  qualified  privilege,  but 
may,  of  course,  be  justified  by  absence  of  malice,  or  by  pleading  and 
proving  that  it  was  true.  Triggs  v.  Sun  Printing  &  Pub.  Co.,  179  N. 
Y.  144,  71  N.  E.  739,  66  L.  R.  A.  612,  103  Am.  St.  Rep.  841,  1  Ann. 
Cas.  326;  Hamilton  v.  Eno,  81  N.  Y.  116;  Hoey  v.  N.  Y.  Times  Co., 
supra.  See,  also,  Klinck  v.  Colby,  46  N.  Y.  427,  7  Am.  Rep.  360; 
Ashcroft  v.  Hammond,  197  N.  Y.  488,  90  N.  E.  1117;  Laughton  v. 
Bishops  of  Sodor  and  Man  (1871-1873)  L.  R.  4  P.  C.  495-505. 

It  only  remains  to  apply  these  general  principles  to  the  alleged 
libelous  articles,  and  to  decide  whether,  in  the  light  thereof,  they  are 
libelous  per  se.  I  do  not  deem  it  necessary,  and  it  would  unduly 
lengthen  this  opinion,  to  separately  analyze  and  discuss  the  different 
articles.  It  is  evident  to  me,  on  reading  them  in  the  light  of  these 
rules  of  law,  that  some  of  them  do  not  exceed  the  bounds  of  fair  and 
honest  criticism,  and  do  not  necessarily  tend  to  injure  the  plaintiff  in 
its  business  and  credit,  and  although  the  line  of  demarcation  is  not 
so  well  defined  that  the  task  is  easy,  I  am  of  opinion  that  the  alleged 
libelous  articles  set  forth  in  the  first,  second,  and  ninth  counts  fall  in 
this  category.  On  the  other  hand,  it  is  quite  clear  that  the  articles 
which  are  the  bases  of  the  other  causes  of  action  alleged  are  not  pro- 
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tected  by  the  qualified  privilege,  for  they  are  not  confined  to  criticism 
of  the  play,  and  to  informing  the  public  with  respect  to  the  nature 
thereof,  or  of  defendant's  views  concerning  it,  but  constitute  aspersive 
attacks  in  violent  and  intemperate  language  upon  the  plaintiff's  busi- 
ness, and  upon  its  motive  in  producing  the  play  by  what  are  conceded 
by  the  demurrer  to  be  false  charges  with  respect  to  the  character  of 
the  play,  that  are  calculated  and  expressly  stated  to  be  intended  to 
induce  the  German-speaking  public  to  refrain  from  patronizing  the 
theater,  and  thereby  to  inflict  damages  upon  the  plaintiff. 

It  follows,  therefore,  that  the  order,  in  so  far  as  it  overrules  the 
demurrer  to  the  first,  second,  and  ninth  causes  of  action,  should  be 
reversed,  with  $10  costs  and  disbursements,  and  in  all  other  respects 
affirmed,  without  costs,  but  with  leave  to  defendant  to  withdraw  its 
demurrer  to  the  other  causes  of  action  and  to  answer. 

INGRAHAM,  P.  J.,  and  HOTCHKISS,  J.,  concur. 

DOWLING,  J.  (dissenting).  Where  the  proprietor  of  a  theater, 
for  the  sake  of  profit,  deliberately  places  upon  the  stage  a  production 
which  is  bound  to  arouse  controversy  by  the  nature  of  its  subject,  or 
the  manner  of  its  treatment,  and  particularly  where  he  offers  for 
popular  patronage  a  play  which  is  offensive  to  the  racial  or  religious 
sentiments  of  such  public,  or  any  considerable  portion  thereof,  he 
must  accept  not  only  criticism  of  his  offering  but  of  his  motives  in 
voluntarily  challenging  the  open  hostility  of  the  community  at  large, 
or  of  such  section  of  it  as  he  has  chosen  to  attack.  Instances  are  not 
wanting  where  such  attack  has  been  deliberately  made,  with  the  hope 
of  consequent  profit  from  the  section  of  the  community  holding  differ- 
ent views  from  the  one  attacked.  In  so  far  as  the  articles  complain- 
ed of  referred  to  the  business  conducted  by  the  plaintiff,  they  were 
,  criticisms  directed  against  an  enterprise  which,  while  posing  as  a 
German  theater,  and  appealing  for  support  solely  to  the  German  ele- 
ment in  this  city,  for  reasons  of  its  own  chose  to  present  a  play  which 
was  repugnant  to  the  ideas  of  Germans  who  still  entertained  an  affec- 
tion for  the  country  of  their  birth.  The  feeling  of  hostility  which 
might  reasonably  be  supposed  to  be  aroused  by  such  a  course  of  con- 
duct was  aggravated  by  the  presentation  of  this  play,  having  to  do 
with  the  German  military  system,  at  a  time  when  Germany's  relations 
with  at  least  one  other  nation  referred  to  were  strained.  For  the  propri- 
etors of  a  German  theater  to  present  a  play  involving  issues  vital  to  Ger- 
many and  lying  at  the  very  root  of  the  controversial  issues  then  be- 
ing vigorously  debated,  it  seems  to  me  was  an  open  invitation  to  a  dis- 
cussion by  Germans  of  its  methods  and  motives,  which  was  bound  to 
be  severe,  and  perhaps  could  not  escape  being  abusive.  So  far  as  the 
English  translation  of  these  articles  discloses,  they  contain  such  crit- 
icism as  might  be  expected  to  be  called  for  in  response  to  the  plaintiff's 
production  of  the  play ;  and,  having  in  view  all  the  conditions  under 
which  the  play  was  produced  and  the  articles  published,  I  do  not  think 
that  they  are  libelous,  or  that  they  go  further  than  might  naturally  be 
expected  under  such  circumstances. 
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There  being  no  appropriate  allegation  of  special  damage,  and  the 
articles  in  my  opinion  not  being  libelous  per  se,  I  believe  the  demur- 
rers to  all  the  causes  of  action  should  have  been  sustained. 

SCOTT,  J.,  concurs. 


JACOBUS  V.  COLGATE. 

(Supreme  Court,  Appellate  Division,  Second  Department    December  24,  19140 

Statutes  (8  267*) — Kbtboaotiti  Ofebation — Remedial  Statute — JubibdIc- 
HON. 

Code  Civ.  Proc.  $  982a,  enacted  In  1913,  providing  that  an  action  may  be 
maintained  In  this  state  to  recover  damages  for  injuries  to  real  estate 
without  the  state,  is  a  remedUiI  statute,  and  applies  to  all  actions  com- 
menced after  It  became  operatiTe,  iTrespectlye  of  when  the  cause  of  ac- 
tion arose. 

[Ed.  Note.— For  other  cases,  see  Statutes,  Cent  Dig.  gj  360-369;  Dec 
Dig.  §  267.»] 

Appeal  from  Special  Term,  Kings  County. 

Action  by  Clement  S.  Jacobus  against  William  H.  Colgate.  Interloc- 
utory judgment  for  plaintiff  on  demurrer  to  the  complaint.  Defendant 
appeals.    Affirmed. 

Argued  before  JENKS,  P.  J.,  and  BURR,  THOMAS,  CARR,  and 
RICH,  JJ. 

Theodore  F.  Humphrey,  of  New  York  City  (Charles  C.  Hoge,  on 
the  brief),  for  appellant. 
Albert  Aston,  of  New  York  City,  for  respondent. 

RICH,  J.  This  appeal  is  from  an  interlocutory  judgment  overruling 
the  demurrer  to  the  complaint,  in  an  action  to  recover  damages  al- 
leged to  have  been  sustained  by  the  assignors  of  plaintiff  in  the  destruc- , 
tion  of  their  property  by  the  wanton  act  of  the  defendant  in  setting 
fire  to  the  same,  and  from  the  order  on  which  the  judgment  was  en- 
tered. It  is  contended  that  the  court  has  no  jurisdiction  of  the  subject- 
matter  of  the  action,  because  it  is  claimed  that  the  property  injured 
was  real  property  in  the  state  of  Kansas,  and  that  the  complaint  does 
not  state  facts  sufficient  to  constitute  a  cause  of  action,  because  of  the 
contention  that  the  complaint  alleges  but  one  cause  of  action,  in  the  in- 
jury to  real  property  and  personal  property  stored  therein,  and  the 
action,  not  being  maintainable  in  part,  must  fall  as  a  whole. 

The  allegations  of  the  complaint  are  that  Bliss  &  Wood,  who  are 
the  plaintiff's  assignors,  were  copartners  carrying  on  a  milling  business 
in  the  town  of  Winfield,  state  of  Kansas,  and  upon  August  13,  1882, 

"were  the  owners  and  in  possession  of  a  certain  milling  plant  situated 
•  ♦  *  in  said  town,  *  ♦  »  consisting  of  a  main  mill  building  of  two 
stories  and  basement,  and  engine  room  of  one  story,  and  an  office  of  one  story, 
and  of  the  boilers,  milling  machinery,  and  other  machinery,  fixtures,  and  appur- 
tenances contained  in  or  about  said  buildings,  or  on  the  premises  of  said 
milling  plant,  and  that  said  Bliss  &  Wood  were  on  said  18th  day  of  August 
1882,  the  owners  and  in  possession  of  a  stock  of  flour,  wheat  flour  sacks,  bran 
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sacks,  and  of  certain  ioffice  fnrnltnrb,  stfttionerjr,  books  of  account,  a&d  of 
certain  other  personal  property,  all  contained  In  or  about  said  buildings  or  on 
the  premises  of  said  milling  plant.  •  *  *  That  on  the  said  IStb  day 
of  August,  1882,  ttte  defendant  unlawfully,  wUlfally,  and  wantonly  set  flre  to 
the  said  milling  plant  and,  to  the  damage  of  the  said  Bliss  &  Wood,  wholly 
destroyed  said  milling  plant,  and  the  buildings,  macbinecy,  ai^urtenances, 
and  personal  property  hereinbefore  more  fully  described  in  the  paragraph 
numbered  2  of  this  complaint" 

Prior  to  the  enactment  of  section  982a  of  the  Code  o{  Civil  Proce- 
dure in  1913,  the  settled  law  of  this  state  was  that  an  action  could  not 
be  maintained  in  its  courts  for  injuries  to  real  property  situate  without 
the  state,  where  the  question  of  jurisdiction  was  seasonably  raised. 
The  last  expression  of  the  Court  of  Appeals  upon  this  subject,  prior 
to  the  enactment  of  said  Code  section,  is  in  Brisbane  v.  Pennsylvania 
R.  R.  Co.,  205  N.  Y.  431,  98  N.  E.  752,  44  L.  R.  A.  (N.  S.)  274,  Ann. 
Cas.  1913E,  593,  in  which  Chief  Judge  CuUen  says : 

"Were  the  question  an  open  one,  I  would  favor  the  doctrine  that  our 
courts  hare  Jurisdiction  of  actions  to  recover  damages  for  injuries  to  foreign 
real  estate.  Chief  Justice  Marshall  In  Livingston  v.  Jefferson  [1  Brock.  203], 
expressed  bis  personal  disapproval  of  the  rule  to  which  he  felt  bound  to  give 
effect  onder  the  authorities.  In  the  century  that  has  elapsed  since  Qilef 
Justice  Marshall's  decision,  all  the  decisions  in  this  state  which  I  have  dted 
have  been  rendered.  At  this  late  day  I  think  we  would  not  be  Justified  In 
overruling  these  cases,  but  aboold  leave  it  to  the  Legialatnre  to  change  the 
rule  by  statute." 

This  decision  was  in  May,  1912.  At  the  next  session  of  the  Legis- 
lature, section  982a  was  enacted,  which  reads : 

"An  action  may  be  maintained  in  the  courts  of  this  state  to  recover  dam- 
ages for  injuries  to  real  estate  situate  without  the  state,  «  •  *  whenever 
such  an  action  could  be  maintained  In  relation  to  personal  property  with- 
out the  state.  The  action  must  be  tried  In  the  county  in  which  the  parties 
or  some  one  thereof  resides." 

The  case  at  bar  is  under  the  provisions  of  this  section,  and  it  fol- 
lows that  the  Supreme  Court  has  jurisdiction  of  the  subject-matter, 
providing  the  section  applies  to  actions  bi'ought  after  it  became  opera- 
tive, irrespective  of  the  time  when  the  cause  of  action  accrued.  The 
statute  is  a  remedial  one,  affecting  the  remedy  and  mode  of  procedure 
only.  Before  its  enactment  the  Supreme -Court  was  held  to  have  juris- 
diction of  such  an  action  where  the  defendant  was  personally  served 
with  its  process,  or  by  his  voluntary  appearance  and  submission  to 
jurisdiction  without  objecting  to  the  authority  of  the  court  to  hear 
and  determine  the  action,  and  a  judgment  rendered  therein  was  neither 
void  nor  voidable,  but  was  binding  and  conclusive  upon  the  parties. 
Sentenis  et  al.  v.  Ladew  et  al.,  140  N.  Y.  463,  35  N.  E.  650,  37  Am.  St. 
Rep.  569.  I  think  the  section  was  purely  remedial,  and  was  intended 
by  the  L^slature  to  apply  to  all  actions  commenced  after  it  became 
operative,  irrespective  of  the  time  when  the  cause  of  action  arose. 
People  v.  Green,  201  N.  Y.  172,  94  N.  E.  658,  Ann.  Cas.  1912A,  884; 
Jimeson  v.  Pierce,  78  App.  Div.  9,  79  N.  Y.  Supp.  3 ;  Hallock  v.  United 
States,  185  Fed.  417,  107  C.  C.  A.  487;  Larkin  v.  Saffarans  (C.  C.)  IS 
Fed.  147;  People  v.  City  of  Syracuse,  128  App.  Div.  702,  113  N.  Y. 
Supp.  707;  Myers  v.  Moran,  113  App.  Div.  427,  99  N.  Y.  Supp.  269; 
160  N.Y.S.— 67 
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Uird  V.  Carton,  196  N.  Y.  169,  89  N.  E.  822,  25  L.  R.  A.  (N.  S.)  189; 
Brearley  School,  Limited,  v.  Ward,  138  App.  Div.  833,  123  N.  Y. 
Supp.  614;  Matter  of  Davis,  149  N.  Y.  539,  44  N.  E.  185;  Sturges 
V.  Carter,  114  U.  S.  511,  5  Sup.  Ct.  1014,  29  L.  Ed.  240;  Moore  v. 
Moore,  143  App.  Div.  428,  128  N.  Y.  Supp.  259,  affirmed  206  N. 
Y.  97,  101  N.  E.  711;  Lyman  v.  Rochester  Title  Insurance  Co.,  37 
App.  Div.  234,  55  N.  Y.  Supp.  770. 

This  conclusion  disposes  of  all  questions  arising  under  the  demurrer, 
and  requires  an  affirmance  of  the  interlocutory  judgment  and  order. 
The  privilege  to  answer  on  the  merits,  if  so  advised,  is  secured  to  the 
appellant  by  the  order  staying  proceedings. 

Interlocutory  judgment  and  order  affirmed,  with  costs. 

JE'J^KS,  P,  J.,  and  BURR  and  THOMAS,  JJ.,  concur.    CARR, 
J.,  not  voting. 


KRASTJTZKT  v.  CLARA  DE  HIRSCH  HOMB  FOB  WORKING  GIRLS. 
(Supreme  Court,  Appellate  Term,  First  Department    January  7,  1915.) 

1.  PUBADINO  (I  129*) — Dbniai. — Effect  of. 

Defendant,  by  failing  to  deny  paragrapba  of  the  complaint,  admits  tlie 
allegations  contained  therein. 

[Ed.  Note.— For  other  cases,  aee  Pleading,  Cent.  Dig.  fg  270-276;  Dea 
Dig.  I  129.*] 

2.  MUNICIPAI,  COBPOBATIONB  (8  757*) — SiDBWALKS— DUTT  TO   RePAIB. 

Where  defendant  controlled  and  bad  charge  of  the  sidewallc  adjoining 
Its  premises,  it  was  bound  to  keep  the  walk  In  repair. 

[Ed.  Note. — For  other  cases,  see  Municipal  Corporations,  Cent.  Dig.  H 
1691-1594;   Dec.  Dig.  |  767.*] 

3.  Evidence  (J  10*) — Judicial  Notice. 

The  court  will  take  Judicial  notice  that  nnmbers  on  East  Sixty-Third 
street  in  New  Tork  City  run  from  west  to  east,  and  that  property  west 
of  223  would  be  221,  Instead  of  225. 

[Ed.  Note. — For  other  cases,  see  Evidence,  Cent  Dig.  (i  9-14;  Dec. 
Dig.  §  10.*] 

4.  Pleading  (|  129*) — Admissions — CoNsrarcTiow. 

Where  defendant,  the  Clara  De  Hirsch  Home  for  Working  Girls,  by 
falling  to  deny  allegations  that  it  was  the  owner  of  the  premises  knowo 
as  225  East  Sixty-Third  street  and  that  it  had  control  and  charge  of 
the  sidewalk  adjoining  the  premises,  admitted  its  liability  to  keep  the 
walk  in  front  of  the  premises  In  repair,  the  admission  Is  not  broad  enough 
to  permit  recovery,  upon  proof  that  the  bole  into  which  plalntlll  fell  was 
in  front  of  a  house  bearing  a  sign  "Clara  De  Hirsch  Home." 

[Ed.  Note.— For  other  cases,  see  Pleading,  Cent  Dig.  ii  270~275 ;  Dec. 
Dig.  g  129.*] 

5.  MuNicirAL  CoBPOKATioim  (I  819*) — Sxbbbxs — Ihjusies  to  Pbbsons  Upon 

— ^Evidence. 

Evidence  in  an  action  by  plaintiff,  who  fell  into  a  hole  in  a  sidewalk, 
held  not  to  show  that  defendant  made  or  maintained  the  hole,  or  that 
the  hole  was  appurtenant  to  its  property. 

[Ed.  Note. — For  other  cases,  see  Municipal  Corporations,  Cent  Dig.  gj 
1739-1743 ;    Dec.  Dig.  g  819.*] 
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Appeal  from  Municipal  Court,  Borough  of  Manhatt&n,  Third  Dis- 
trict. 

Action  by  Kamey  Krasutzky  against  the  Glara  De  Hirsch  Home 
for  Working  Girls.  From  a  judgment  for  plaintiif,  defendant  appeals. 
Reversed  and  remanded. 

Argued  December  term,  1914,  before  GUY,  BIJUR,  and  PAGE,  JJ. 

Amos  H.  Stephens,  of  New  York  City  (Samuel  L.  Sargent,  of  New 
York  City,  of  counsel),  for  appellant. 

Samuel  Lewittes,  of  New  York  City,  for  respondent 

PAGE,  J.  [1,  2]  This  is  an  action  to  recover  damages  for  injuries 
sustained  by  the  plaintiff  by  falling  into  a  hole  about  one  foot  long  and 
live  inches  deep  in  the  sidewalk  in  front  of  premises  owned  by  the  de- 
fendant in  the  city  of  New  York.    The  complaint  states : 

"Second.  That,  upon  Information  and  belief,  the  defendant  was  the  owner 
of  premises  known  as  225  East  Sixty-Third  street,  Ifanhattan  borough,  New 
York  aty. 

"Third.  Upon  information  and  belief,  the  defendant  at  all  times  herein 
mentioned  had  control  and  charge  of  the  sidewalk  adjoining  the  above- 
mentioned  premises." 

These  paragraphs  of  the  complaint  are  admitted  by  reason  of  the  de- 
fendant's failure  (probably  through  inadvertence)  to  deny  them  in  its 
answer,  and  the  facts  thus  admitted  are  sufficient  to  give  rise  to  a  duty 
on  the  part  of  the  defendant  to  keep  the  said  sidewalk  in  repair  and  to 
charge  it  with  liability  for  the  injury,  provided  it  be  proven  that  the 
hole  into  which  the  plaintiff  fell  was  in  front  of  No.  225  East  Sixty- 
Third  street. 

[3-5]  Upon  the  trial  the  plaintiff  and  the  men  who  accompanied  him 
at  the  time  of  the  accident  testified  that  it  was  in  front  of  No.  225  or 
229 ;  but  upon  cross-examination  they  admitted  that  they  did  not  know 
what  number  it  was  in  front  of,  except  what  somebody  had  told  them, 
and  on  motion  their  testimony  on  that  matter  was  stricken  from  the 
record.  The  only  evidence  as  to  where  the  hole  was  is  contained  in 
the  testimony  of  the  plaintiff's  attorney,  who  stated  that  the  plaintiff 
took  him  to  the  place  of  the  accident  about  a  week  after  it  occurred, 
and  showed  him  the  hole  in  which  he  fell,  and  that  the  building  in 
front  of  the  hole  has  no  house  number  and  occupies  about  3  ordinary 
city  lots,  "and  the  house  adjoining  this  building,  east  of  it,  is  225."  In 
his  next  breath  he  stated : 

"East  of  the  hole  is  228 ;  the  tuUding  adjoining  this  house  is  223,  and  the 
name  of  the  building  adjoining  the  -hole  where  this  plaintiff  fell  reads,  'Clara 
De  Hirsch  Home  for  Working  Girls.' " 

Upon  cross-examination  the  plaintiff's  attorney  said  that  the  house 
east  of  the  hole  was  223.  This  court  will  take  judicial  notice  of  the 
fact  that  the  numbers  of  East  Sixty-Third  street  in  New  York  City 
run  from  west  to  east,  and  that  the  property  west  of  No.  223  would  be 
No.  221.  There  is  no  evidence  that  the  hole  in  which  the  plaintiff  was 
injured  was  in  front  of  No.  225  East  Sixty-Third  street.  As  the  im- 
plied admission  in  the  pleading  only  relates  to  the  sidewalk  adjoining 
that  number,  it  is  not  broad  enough  to  permit  a  recovery  upon  mer< 
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proof  that  the  hole  was  in  front  of  the  Oara  De  Hirsdi  HonK.  There 
was  no  evidence  given  at  the  trial  tending  to  show  that  the  defendant 
made  or  maintained  the  hole  in  the  sidewalk,  or  that  the  hole  was  ap- 
purtenant to  its  property,  and  no  evidence  connecting  the  defendant 
with  the  injury.  The  defendant's  motion  at  the  close  of  the  entire  case 
to  dismiss  the  action  on  that  ground  should  have  been  granted.  City 
of  Rochester  v.  Campbell,  123  N.  Y.  405,  25  N.  E.  937,  10  L.  R.  A. 
393,  20  Am.  St.  Rep.  760;  English  v.  Kwint,  140  App.  Div.  509,  125 
N,  Y.  Supp.  807. 

The  judgment  should  be  reversed,  and  a  new  trial  granted,  with  costs 
to  the  appellant  to  abide  the  event    All  concur. 


AMANNA  V,  CITT  OP  NEW  YOHK  et  al.  (two  cases).    (Nos.  6466,  6467.) 
(Sapreme  Conrt,  Appellate  Dlrlsion,  First  Department.    December  31,  1914.) 

(JONTBACTS    (I    360*)— CORSTBTJCTION     CONTRACT — ReCOVEBY — SUFtICIINCT     OF 
BVIDENCE. 

Evidence,  in  actions  to  recover  a  balance  on  a  construction  contract 
and  tor  extra  vrotk,  held  to  sustain  a  Judgment  for  plaintill  in  one  ac- 
'    tion,  but  not  sufficient  to  sustain  Judgment  tor  plaintiff  In  tbe  other  ac- 
tion. 

[Ed.  Note.— For  other  cases,  see  Contracts,  Cent  Dig.  ||  1819-1823; 
Dec.  Dig.  8  850.*] 

Appeals  from  Special  Term,  New  York  County. 

Action  by  Fiore  Amanna  against  the  City  of  New  York,  Jerome 
Pagano,  Louis  Koenig,  and  the  United  States  Fidelity  &  Guaranty  Com- 
pany, and  against  the  same  defendants  and  the  National  Surety  Com- 
pany. From  judgments  upon  decisions  after  trial  at  Special  Term, 
Louis  Koenig  and  the  defendant  companies  appeal.  Judgment  in  the 
first  action  affirmed,  judgment  in  the  second  action  reversed,  and  judg- 
ment directed  therein  for  appellants. 

Argued  before  INGRAHAM,  P.  J.,  and  McLAUGHLIN,  CLARKE, 
DOWLING,  and  HOTCHKISS,  JJ. 

Lawrence  N.  Martin,  of  New  York  City,  for  appellants. 
J.  Power  Donellan,  of  New  York  City,  for  respondent 

PER  CURIAM.  The  trial  court  has  found  upon  sufficient  evidence 
that  the  plaintiff  substantially  performed  .his  contract  with  the  defend- 
ant Koenig,  and  that  his  failure  to  completely  perform  was  due  to  the 
said  defendant's  failure  to  furnish  <5ertain  settingfs,  to  deliver  caps, 
and  to  make  payments  in  accordance  with  the  terms  of  the  contract 
between  the  parties,  whereby  50  per  cent,  of  the  amount  of  work  done 
was  to  be  paid  for  at  the  expiraticm  of  each  two  weeks.  Defendant 
Koenig  failed  to  establish  his  claim  that  he  had  given  the  three  days' 
notice,  required  under  his  contract,  that  plaintiff  was  failing  to  keep 
a  sufficient  number  of  men  upon  the  work,  and  that  he  would  proceed 
to  complete  the  same  at  plaintiff's  expense.  He  produced  no  copy  of 
the  alleged  notice,  and  his  uncertainty  as  to  its  date  .(he  being  unable  to 
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state  at  first  whether  it  was  sent  in  December  or  4»  JanuaiTjr),  cotipled 
with  his  failure  to  produce  the  records  of  the  Post  Office  Department 
to  show  that  such  a  registered  letter  as  he  described  had  been  Sent, 
rendered  ineffective  his  testimony  in  that  regard. 

Nor  do  we  think  that  the  mere  fact  that  plaintiff  could  use  ^uch  rock 
taken  from  the  excavations  as  was  found  fit  with  vyhich  to  build  the 
wall,  furnished  any  answer  to  the  plaintiff's  claim  for  extra  work,  due 
ito  the  increase  in  the  width  of  the  Wall  which,  as  shown  hy  the  plans, 
was  to  be  18  inches,  but  which  it  is  well  established  was  m  places  as 
wide  as  4  to  5  feet.  It  appears  that  part,  at  least,  of  this  increased 
width,  wa?  due  to  the.  instructions  givoi  by  the  engineer  representing 
the  park  department,  in  charge  of  the  work,  that  the  excavation  should 
be  made  5  feet  wider  than  was  shown  on  the  plans  at  certain  parts 
thereof.  It  does  not  appear  that  the  plaintiff  did  any  unnecessary  blast- 
ing, or  took  out  any  more  of  the  rock,  than  he  was  required  to  do  in 
order  to  perform  his  work  under  the  contract.  We  do  not  think  that 
the  plans  and  specifications,  so  ^ar  as  they  are  in  evidence  before  us, 
negative  the  plaintiff's  right  to  recover  for  this  additional  width  of  the 
wall. 

We  think,  therefore,  that  plaintiff's  recoveries  in  action  No.  1,  for 
$1,326.06,  balance  on  the  contract  after  allowing  for  the  payments  made 
and  for  the  conceded  unfinished  work,  and  for  the  balance  of  $838  due 
for  extra  work,  after  allowing  payments  of  $600  on  account  thereof, ' 
were  justified  by  the  evidence,  and  the  findings  in  those  particulars 
should  be  affirmed.  We  think,  however,  that  the  evidence  in  action 
No.  2  fails  to  justify  the  plaintiff's  recovery  of  the  amount  which'. he 
has  been  awarded  therein  ($360.10),  as  the  proof  does  not  satisfactorily 
establish  the  doing  of  that  work,  or,  in  fact,  the  doing  of  any  other 
work,  t^  the  plaintiff  between  the  dates  when  it  is  claimed  to  have 
been  done,  namely,  January  7,  1913,  to  January  15,  1913;  nor  is  the 
work  shown  to  have  been  additional  to,  and  independent  of,  the  work 
done  to  substantially  perform  the  contract. 

The  judgment  appealed  from  in  action  No.  1  will  therefore  be  affirm- 
ed, witfi  costs  to  the  respondent.  The  judgment  appealed  from  in  ac- 
tion No.  2  virill  be  reversed,  with  costs  to  the  appellants;  and  judgment 
directed  therein  in  favor  of  the  defendants  appell^ts,  witli  costs. 


(87  Misc.  Rep.  464) 

PEOPLE  V.  PBAT  et  at 

(Court  of  General  Sessions,  New  York  County.    November,  1914.) 

1.  QONBTITOTIONAI.  LaW  d  46*) — DVTY  Of  OOTTBTS  TO  DBTKBMIMX. 

It  Is  as  mucb  the  duty  of  a  court  of  tlie  first  instance  to  declare  in- 
valid a  statute  whicb  is  in  clear  yiolation  of  the  Constitution  as  it  is  the 
duty  of  the  court  of  last  resort  on  appeal. 

[Ed.  Note.— For  other  cases,  see  Constitutloiial  Law,  Coit  Dig.  {  42; 
Dee.  Dig;  |  46.»1 

Z  JUET  (§  22*) — JUBT  TbiAI; — PbOSEOUTIONS. 

Inferior  Criminal  Courts  Act  (Laws  1910,  c.  659)  S  95,  contravenes 
Const,  art  1,  §  2,  providing  that  the  right  of  trial  by  Jury  shall  remain 
inviolate,  in  so  far  as  it  confers  Jurisdiction  on  dty  magistrates  to  sum- 
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marilj  try  aod  convict  in  misdemeanor  cases  la  uaconatltutlonal ;  and  a 
Judgment  by  a  Justice  of  the  Court  of  Special  Sessions  of  the  City  of 
New  YorK,  sitting  as  a  magistrate,  convicting  defendants  of  Illegal  sale 
of' heroin,  in  violation  of  Sanitary  Code,  §  182,  was  unauthorized. 

[Ed.  Note. — For  other  cases,  see  Jury,  Cent.  Dig.  (f  145-161;  Dea  Dig. 
§  22.'] 

Appeal  from  Court  of  Special  Sessions,  New  York  County. 

Charles  P.  Pray  and  another  were  co^ivicted  of  selling  heroiii,  in 
violation  of  Sanitary  Code,  §  182,  and  appeal.  Reversed,  and  defend- 
ants discharged. 

Frederick  B.  McNish,  of.  New  York  City  (W.  Henry  Hoyt,  of  New 
York  City,  of  counsel),  for  appellants. 

Floyd  H.  Wilmot,  Deputy  Asst.  Dist.  Atty.,  of  New  York  City,  for 
the  People. 

NOTT,  J.  These  defendants  were  convicted  of  making  an  illegal 
sale  of  heroin,  in  violation  of  section  182  of  the  Sanitary  Code.  They 
were  tried  by  a  justice  of  the  Court  of  Special  Sessions,  sitting  as  a 
city  magistrate,  who  tried  the  case  summarily  under  the  provisions 
of  section  95  of  chapter  659  of  the  Laws  of  1910,  commonly  known 
as  the  Inferior  Criminal  Courts  Act.  Section  1172  of  the  Greater 
New  York  Charter  (Laws  1901,  c.  466),  provides  as  follows: 

"Any  violation  of  said  Sanitary  Code  shall  he  treated  and  pauished  as  a 
misdemeanor." 

Appellants  contend  that  section  95  of  the  Inferior  Criminal  Courts 
Act  is  unconstitutional,  for  the  reason  that  it  confers  power  upon  a 
city  magistrate  to  summarily  try  and  convict  a  defendant  for  a  vio- 
lation of  the  Sanitary  Code,  which  violation  has  been  declared  to  be 
a  misdemeanor  by  the  section  of  the  Charter  above  mentioned ;  and 
that  such  a  provision,  bestowing  such  powers  upon  the  city  magistrate, 
is  in  contravention  of  article  1,  §  2,  of  the  Constitution,  which  pro- 
vides that  the  right  of  trial  by  jury  shall  remain  inviolate. 

[1,  2]  The  learned  justice,  before  whom  the  case  was  tried,  declined 
to  pass  upon  this  point,  saying  that  in  his  opinion  an  act  of  the  Leg- 
islature should  be  declared  unconstitutional  only  by  an  appellate  tri- 
bunal. While  the  Court  of  General  Sessions  has  appellate  jurisdic- 
tion in  cases  of  convictions  by  city  magistrates,  I  entertain  the  feeling 
that  a  single  judge  should  be  reluctant,  even  though  sitting  in  an 
appellate  capacity,  to  declare  an  act  unconstitutional,  especially  where 
there  is  no  right  of  aooeal  from  his  decision.  But,  where  such  a 
judge  entertains  no  doubt  of  the  unconstitutionality  of  an  act,  it  is 
his  duty  to  render  his  decision  and  not  evade  responsibility.  As  was 
well  said  by  Judge  Benedict  in  People  ex  rel.  Wogan  v.  RafFerty,  77 
Misc.  Rep.  258,  136  N.  Y.  Supp.  4: 

"It  is  just  as  much  the  duty  of  the  court  of  first  instance  to  declare  in- 
valid and  prevent  clear  violations  of  the  Constitution  by  legislative  enact- 
ment as  it  Is  the  like  duty  of  the  court  of  last  resort  upon  appeal,  and  VcSa 
duty  should  not  be  evaded  by  the  trial  Judge  by  casting  responsibility  upon 
appellate  tribunals." 
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As  section  95  of  thei  Inferior  Criminal  Courts  Act  ap|>ears  to  tne 
clearly  to  be  unconstitutional,  in  so  far  as  it  attempts  to  confer  juris- 
diction upon  city  magistrates  to  try  acts  declared  by  law  to  be  misde- 
meanors, I  am  constrained  to  reverse  the  judgment. 

The  only  exception  made  by  the  Constitution  to  the  provision  of 
article  1,  §  2,  thereof,  is  found  in  the  subsequent  amendment  of  the 
Constitution,  which  in  article  6,  §  23,  confers  upon  the  Legislature 
the  right  to  give  the  Court  of  Special  Sessions  jurisdiction  of  offenses 
of  the  grade  of  misdemeanors.  It  cannot  be  seriously  contended  that 
the  City  Magistrates'  Court  is  a  branch  or  part  of  the  Court  of  Spe- 
cial Sessions.  The  Inferior  Criminal  Courts  Act  provides  (section  2) 
that: 

"The  Inferior  courts  of  criminal  Jurisdlctioa  of  tlie  city  of  New  York  shall 
consist  of  (1)  the  Court  of  Special  Sessions ;  (2)  the  City  Magistiatea'  Courts." 

And  in  section  10: 

"There  shall  be  only  one  Court  of  Special  Sessions  for  the  dty  of  New 
York." 

It  is  true  that  section  95  of  the  Inferior  Criminal  Courts  Act  con- 
tains the  provision  that: 

"The  light  of  any  person  to  elect  .to  be  tried  before  a  Jury,  as  it  note 
exitts,  is  not  affected  by  anything  herein  contained." 

That  provision  of  the  section  was  contained  in  the  prior  statutes 
from  which  the  section  was  derived,  and  prior  to  1895  had  some 
force  and  effect,  because  before  that  date  a  defendant  in  a  misde- 
meanor case  had  the  right  to  elect  to  be  tried  by  a  jury ;  but  the  Leg- 
islature, by  chapter  601  of  the  Laws  of  1895,  exercising  the  power 
conferred  upon  it  by  section  23  of  article  6  of  the  Constitution,  vested 
the  Court  of  Special  Sessions  with  jurisdiction  to  try  persons  charged 
with  misdemeanors,  and  deprived  such  persons  of  their  right  to  elect 
a  jxiry  trial.  This  right  of  election,  therefore,  in  1910,  when  the  In- 
ferior Criminal  Courts  Act  was  passed,  was  simply  nil. 

In  People  ex  rel.  Comaford  v.  Dutdier,  83  N.  Y.  240,  the  court 
said  (referring  to  the  amendment  of  section  23  of  article  6  of  the  Con- 
stitution, which  declares  tliat  "Courts  of  Special  Sessions  shall  have 
such  jurisdiction  of  offenses  of  the  grade  of  misdemeanor  as  may  be 
provided  by  law") : 

"Prior  to  this  amendment  the  statute  cited,  bo  far  as  it  confers  exclusive 
Jurisdiction,  would  be  a  violation  of  section  2  of  article  1  of  the  Constitution, 
and  the  amendment  of  section  26  of  article  6  was  no  doubt  designed  tb 
invest  the  Legislature  with  authority  to  confer  upon  courts  of  Special  Ses- 
sions full  and  exclusive  Jurisdiction  in  this  class  of  cases,  which  it  was  held 
not  to  iKwsess  under  the  decision  of  the  courts." 

It  follows,  therefore,  that  by  reason  of  the  constitutional  provisions 
above  referred  to  a  defendant  accused  of  crime  must  be  tried  by  a 
jury,  unless  the  crime  committed  by  hiin  is  a  misdemeanor,  when  he 
may  be  tried  by  a  Court  of  Special  Sessions.  The  attempt,  therefore, 
of  the  Legislature  to  confer  jurisdiction  upon  a  city  magistrate  to  try 
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a  defendant  for  an  offense  declared  by  law  to  be  a  misdemeanor  is 
a  violation  of  such  defendant's  constitutional  rights. 

For  these  reasons  the  judgment  of  conviction  is  reversed,  and  the 
defendants  must  be  discharged. 

Judgment  reversed,  and  defendants  discharged. 


(87  Uisc  Rep.  459) 

PEOPLE  V.  DB  BELLIS. 

(Court  of  General  Sessions,  New  York  County.    November,  1914.) 

OBiHtNAL  Law  (S  940*)— New  Tmal — Heabirs  on  Motion — Scope  or  Ih- 

QUIBY. 

Where  defendant  was  convicted  as  a  second  offender,  under  Penal 
Law  (Consol.  Laws,  c.  40)  9  1041,  of  feloniously  carrying  a  pistol,  lie 
could  not,  on  a  motion  for  new  trial,  made  on  tbe  ground  of  newly  dis- 
covered evidence  which  would  establish  that  at  the  time  of  his  prior  con- 
viction he  was  not  16  years  of  age,  and  therefore  under  section  2186, 
guilty  of  no  crime,  attack  the  validity  of  such  conviction;  the  only  ques- 
tion on  his  trial  as  second  offender  being  whether  there  was  such  pnor 
conviction. 

[Ed.  Note.— For  other  cases,  see  Criminal  Law,  Cent  Dig.  U  2324- 
2327;   Dea  Dig.  {  940.»] 

John  De  Bellis  was  convicted  of  feloniously  carrying  a  pistol  as  a 
second  offender,  and  moves  for  new  trial.    Motion  denied. 

Charles  S.  Whitman,  Dist.  Atty.,  of  New  York  City,  for  the  People. 
.A.  Mitchell  Leslie,  of  New  York  City,  for  defendant. 

WADHAMS,  J.  Motion  is  made  for  a  new  trial.  The  defendant 
was  convicted  of  feloniously  carrying  a  pistol,  as  a  second  offender. 

The  indictment  alleged  that  the  defendant  had  on  the  11th  day  of 
May,  1911,  been  convicted  in  the  Court  of  General  Sessions,  of  bur- 
glary in  the  third  degree.  Upon  this  trial  the  prior  conviction  was 
admitted  by  stipulation  upon  the  record.  The  ground  upon  which  the 
defendant  now  makes  motion  for  a  new  trial  is  that  he  has  newly 
discovered  evidence  which  will  establish  that  the  defendant  at  the 
time  of  his  prior  conviction  in  the  Court  of  General  Sessions  was  not 
16  years  of  age^  The  validity  of  the  prior  conviction  was  not  ques- 
tioned at  the  trial  before  me.  The  question  of  his  age  at  the  time  of 
the  prior  conviction  was  not  discussed. 

In  the  affidavits  made  by  counsel  for  the  defendant  upon  this  ap- 
plication, he  alleges  that  the  evidence  as  to  the  age  of  the  defendant 
has  been  discovered  by  the  deponent  since  the  trial,  and  the  failtu-e 
to  produce  it  at  the  trial  was  not  owing  to  wanton  negligence.  Coun- 
sel making  this  application  is  not  the  attorney  who  appeared  for  the 
defendant  either  at  the  first  or  second  trial. 

The  sentence  imposed  on  May  18,  1911,  upon  the  defendant's  prior 
conviction,  was  one  year  in  the  penitentiary  and  a  fine  of  $500,  and 
on  May  7,  1912,  the  fine  was  remitted.  At  the  time  of  the  applica- 
tion for  the  remission  of  the  fine,  an  affidavit  was  submitted  to  this 
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court,  verified  the  6th  day  of  April,  .1912,  by  the  father  of  the  de- 
fendant, in  which  he  alleges : 

"Althongb  my  son  gave  his  age  as  16  at  the  time  when  be  was  sentenced, 
be  Is  bnt  16  years  and  2  months  at  the  present  time." 

It  clearly  appears,  therefore,  that  the  evidence  which  the  defendant 
desires  to  introduce  upon  a  new  trial  is  not  newly  discovered  evidence. 

It  is  urged,  however,  that  by  reason  of  the  age  of  the  defendant 
the  Court  of  General  Sessions  had  no  jurisdiction  to  pass  judgment 
or  impose  sentence  upon  the  defendant  in  May,  191 1 ;  that  the  prior 
conviction  was  void,  and  therefore  the  defendant  was  not  hereto- 
fore convicted  of  a  felony;  and  that,  as  the  defendant  was  under 
16  years  of  age  at  the  time  of  his  prior  conviction,  at  most  he  could 
have  been  found  guilty  only  of  juvenile  delinquency. 

Section  2186  of  the  Penal  Law  provides : 

"A  child  of  more  than  seven  and  less  than  sixteen  years  of  age,  who  shall 
commit  any  act  or  omission  which,  if  committed  by  an  adult,  would  be  a 
crime  not  punishable  by  death  or  life  imprisonment,  shall  not  be  deemed 
guilty  of  any  crime,  but  of  Jurenlle  delinquency  only." 

Section  1941  provides: 

"A  person,  who,  after  having  been  convicted  within  this  state,  of  a  felony, 

or  an  attempt  to  commit  a  felony,  or  of  petit  larceny,  or,  under  the  laws  of 

any  other  state,  government,  or  country,  of  a  crime  which,  if  committed 

'  within  this  state,  would  be  a  felony,  commits  any  crime  within  this  state, 

is  punishable  upon  conviction  of  such  second  offense,  as  follows:    •    ♦    • 

"2.  If  the  subsequent  crime  is  such  that,  upon  a  first  conviction,  the 
offender  would  be  punishable  by  Imprisonment  for  any  term  less  than  his 
natural  life,  then  such  person  must  be  sentenced  to  imprisonment  for  a  term 
not  lees  than  the  longest  term,  nor  more  than  twice  the  longest  term,  pre- 
scribed npon  a  first  conrietlon." 

The  fact  alleged  in  the  indictment  and  which  was  traversed  by  the 
plea  of  hot  guilty  was  that  the  defendant  had  theretofore  been  con- 
victed within  this  state  of  a  felony.  The  issue,  therefore,  before  me 
was  whether  there  was  or  was  not  such  prior  conviction. 

The  defendant,  as  admitted  by  stipulation  and  as  shown  by  the  rec- 
ords of  this  court,  was,  on  the  11th  day  of  May  convicted  of  a  felony, 
namely,  burglary  in  the  third  degree.  This  court  had  jurisdiction  of 
the  subject-matter  and  of  the  person  of  the  defendant.  The  point 
now  raised  by  counsel  for  the  defendant  does  not  assail  the  jurisdic- 
tion of  the  court  to  convict  the  defendant,  but  merely  assails  the  cor- 
rectness of  that  conviction.  Had  the  defendant  desired  to  do  so,  he 
could  undoubtedly,  upon  the  trial  upon  his  former  conviction,  have 
put  in  issue  the  question  of  his  age.  Instead  of  raising  that  issue,  how- 
ever, he  pleaded  guilty.  When  the  defendant  pleaded  guilty  in  1911, 
he  stated  that  he  was  over  16  years  of  age  and  sentence  was  thereupon 
imposed. 

Even  were  a  new  trial  granted,  evidence  as  to  the  age  of  the  defend- 
ant at  the  time  of  his  prior  conviction  would  not  be  admissible  upon 
this  trial,  even  if  It  were  a  fact  material  to  the  jurisdiction.  In  the 
case  of  People  ex  rel.  Kuhn  v.  Protestant  Episcopal  House  of  Mercy, 
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133  N  Y.  207,  al  page  210,  30  N.  E.  853,  m  reversing  an  order  over- 
ruling a  demurrer  interposed  by  the  defendant  to  the  traverse  of  the 
return  of  the  writ  of  habeas  corpus  by  which  it  was  sought  to  obtain 
the  release  of  the  defendant,  who  had  been  committed  as  a  minor, 
upon  the  ground  that  she  was  in  fact  an  adult,  the  court  said: 

"The  age  of  the  daughter  was  a  fact  material  to  the  jurisdiction  of  the 
police  Justice,  which  he  was  expressly  authorized  by  statute  to  ascertain, 
and  which  he  did  determine  upon  proofs  submitted  to.  him,  and  his  adjudica- 
tion iu  this  respect  cannot  be  questioned  in  this  proceeding." 

The  validity  of  prior  judgment  cannot  be  attacked  collaterally.  The 
defendant  was  convicted.  He  was  convicted  by  a  court  of  competent 
jurisdiction,  and  the  only  question  upon  his  trial  as  a  second  offender 
before  me  was  whether  or  not  there  was  such  prior  conviction.  The 
former  case  could  not  be  reviewed  by  me  for  the  purpose  of  ascer- 
taining whether  or  not  an  error  was  committed  upon  the  prior  trial. 
The  procedure  for  such  a  review  is  by  appeal.  As  was  stated  by  Mr. 
Justice  Thomas  in  People  ex  rel.  Goldstein  v.  Clancy,  163  App.  Div. 
614,  at  page  616,  148  N.  Y.  Supp.  977,  at  page  978: 

"There  is  not  a  combination  of  the  two  offenses,  nor  is  the  first  offense  in 
any  sense  retried,  or  further  punishment  therefor  imposed.  The  defendant 
is  tried  to  discover  whether  he  has  committed  another  crime,  and  for  the 
purpose  of  sentence  the  question  whether  he  has  been  earlier  convicted  is 
ascertained." 

In  Kelly  v.  People,  115  111.  583,  4  N.  E.  644,  56  Am.  Rep.  184,  the 
court  says: 

"There  is  a  distinction  between  void  and  erroneous;  and  the  general  rule 
is  undoubted  that,  where  the  court  has  Jurisdiction  of  the  snbject-matter  and 
of  the  person,  its  Judgment  in  the  case  will  not  be  void,  although  It  may  be 
erroneous,  and  that  in  a  collateral  proceeding  the  validity  of  tbe  Judgment 
cannot  be  called  in  question." 

In  People  v.  Adams,  95  Mich.  541,  55  N.  W.  461,  where  it  was  con- 
tended that  an  improper  sentence  had  been  imposed  upon  the  prior 
conviction,  the  court  said: 

"Conceding  the  invalidity  of  the  sentence,  and  that  under  this  statute  a 
conviction  of  the  first  offense  must  be  shown,  tbe  former  conviction  stands 
unreversed.    The  conviction  is  the  finding  of  guilt" 

In  Wilde  v.  Commonwealth,  2  Mete.  (Mass.)  406,  Shaw,  C.  J.,  says : 

"Some  objections  were  taken  to  the  validity  of  this  Judgment  on  the  in- 
formation, arising  from  alleged  errors  and  defects  In  the  Judgments  therein 
set  forth  as  the  basis  of  a  Judgment  for  additional  punishment.  *  *  • 
Such  Judgments  must  be  taken  to  be  valid,  until  reversed  for  error." 

In  the  case  at  bar  the  jury  found  the  defendant  guilty  as  a  second 
offender.  Section  1941  of  tlie  Penal  Law  provides  the  punishment 
which  must  be  imposed  upon  conviction  of  a  person  who  has  been 
heretofore  convicted  within  this  state  of  a  felony,  and  the  defendant 
has  been  sentenced  in  accordance  with  the  provisions  of  that  section. 

Motion  denied. 
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(87  Mlsa  Rep.  471) 

In  re  HUiDENBRAND'S  WILL. 

(Surrogate's  Court,  Bronx  County.    November,  1914.) 

1.  Wilis  (8  174*) — Bbtooation — Validity. 

An  attempted  revocation  of  a  portion  of  a  {wragraph  of  a  will,  by 
dravvlng  diagonal  lines  across  It  and  writing  the  -word  "Canceled"  upon 
It  in  Ink,  not  being  a  method  of  revocation  prescribed  by  Decedent  Estate 
Law  (Consol.  Laws,  c.  IS)  {  84,  was  IneSectlTe;  a  will  being  subject  to 
Tevocatiom,  In  part  or  as  an  entiTety,  only  as  provided  by  statute. 

[Ed.  Note.— For  other  cases,  see  Wills,  Cent,  Dig.  $  463;  Dec  Dig.  { 
174.*] 

2.  Wills  (|  125*) — ^Addition — ^SlxxcrrnoN — Vaumtt. 

An  attempted  addition  to  a  will  by  writing  tn  ink  a  cross  within  a 
circle  at  the  end  of  the  fifth  paragraph,  and  writing  after  the  attesta- 
tion clause  and  the  witnesses*  signatures  a  statement  that  testator  added 
certain  words  to  the  fifth  paragraph  where  the  cross  appeared,  not  being 
executed  in  the  manner  prescribed  by  Decedent  Estate  Law  (Consol.  Laws, 
c.  IS)  g  21,  relative  to  the  execution  at  wills,  was  ineffective  to  alter  the 
will. 

[Ed.  Note.— For  other  cases,  see  WiUa,  Cent  Dig.  {  260 ;  Dec.  Dig.  § 
125.*] 

Proceedings  on  the  probate  of  the  will  of  Otto  Hildenbrand,  de- 
ceased.   Decreed  according,  to  opinion. 

Mann,  Buxbaum  &  Schoenberr,  of.  Brooklyn,  for  petitioner. 

SCHULZ,  S.  The  document  offered  for  probate  as  the  last  will 
and  testament  of  the  decedent  is  dated  July  28,  1910.  Except  as  here- 
inafter noted,  it  is  typewritten  and  consists  of  eight  numbered  para- 
graphs. The  paragraph  designated  "Fourth"  has  diagonal  lines  drawn 
across  it  and  the  word  "Canceled"  written  upon  it,  in  ink.  At  the 
end  of  the  fifth  paragraph  there  is  a  cross  within  a  circle,  also  in  ink, 
and  after  the  attestation  clause  and  the  signatures  of  the  witnesses 
beneath  the  same,  there  appears  the  following  written  in  longhand: 

"July  8,  1914,  I,  Otto  Hildenbrand,  hereby  cancel  the  entire  fourth  para- 
graph and  add  the  following  to  the  fifth  paragraph,  where  marked." 

And  then  there  appears  a  cross  within  a  circle,  the  design  being  sim- 
ilar to  the  one  at  the  end  of  the  fifth  paragraph  above  referred  to, 
followed  by  a  direction  that  a  certain  sum  shall  be  paid  to  each  of 
his  four  daughters  out  of  the  earnings  of  shares  of  stock  given  to  his 
two  sons,  in  ten  yearly  installments.  The  daughters  named  are  the 
same  persons  who  had  theretofore  been  named  in  paragraph  "Fourth" 
of  the  will,  but  who,  by  the  provisions  of  that  paragraph,  were  given 
legacies  differing  substantially  from  those  in  the  writing  referred  to. 
The  latter  attempted  alteration  of  the  will  is  signed  by  the  testator  and 
by  one  witness. 

The  questions  presented  are:  (1)  Can  effect  be  given  to  the  at- 
tempted cancellation  of  the  fourth  paragraph  of  this  will,  assuming 
that  the  lines  were  drawn  across  it  and  the  word  written  upon  it  by 

*For  other  cases  see  same  topic  £  S  ndmbeb  In  Dec.  &  Am.  Digs.  1907  to  date,  &  Rep'r  IndezeB 
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the  testator  animo  revocandi?  and  (2)  can  any  effect  be.  given  to  the 
dispositive  writing  following  the  attestation  diiuse? 

[1]  The  evidence  shows  conclusively  that  the  will  was  executed 
in  its  typewritten  form;  that  at  the  time  of  execution  no  lines  had 
been  drawn  across  the  fourth  paragraph,  nor  had  anyttung  been  writ- 
ten upon  the  same;  that  there  was  no  mark  at  the  end  of  the  fifth 
paragraph ;  and  that  nothing  but  the  signatures  and  addresses  of  the 
subscribing  witnesses  was  written  after  the  attestation  clause.  No 
evidence  has  been  submitted  to  prove  that  the  alterations  upon  the 
face  of  the  will  were  made  before  its.  execution. 

There  is  no  proof  before  me  as  to  the  handwriting  in  which  the 
changes  and  additions  to  the  will  were  made ;  but  I  will  assume  that 
they  were  made  in  the  handwriting  of  the  testator,  and  also  that  they 
were  made  by  him  with  the  deliberate  intent  and  purpose  of  cancel- 
ing the  fourtii  paragraph  of  the  will.  I  am  considering  the  matter, 
therefore,  with  premises  most  favorable  to  effectuating  the  attempted 
cancellation  and  the  attempted  change  in  the  provisions  of  the  will. 

The  law  prescribes  certain  formalities  which  must  be  observed  in 
the  execution  of  so  important  a  document  as  a  feat  will  and  testament. 
Decedent  Estate  Law  (Consol.  Laws,  c.  13)  §  21 ;  Laws  1909,  c.  18. 
The  reason  for  requiring  the  observance  of  these  formalities  is  to 
throw  around  the  important  and  solemn  act  of  testation  safeguards 
calculated  to  minimize  the  possibility  of  the  perpetration  of  fraud  at 
a  time  when  the  victim  can  no  longer  defend  himself.  But  what  would 
become  of  them  if  it  were  permissible  to  change  the  provisions  of  a 
will  after  all  the  legal  requirements  have  been  observed  in  its  execu- 
tion, without  observing  the  same  precautions  and  complying  with  the 
same  formalities.  It  is  evident  that  the  purpose  of  the  statute  would 
be  entirely  nullified,  and  the  safeguards  no  longer  be  a  protection 
against  fraud,  or  a  guaranty  of  the  genuineness  of  the  offered  docu- 
ment. 

For  this  reason  the  manner  of  revoking  and  canceling  a  will  is  pro- 
vided for  by  statute  with  the  same  care  as  is  that  for  its  execution. 
Section  34  of  the  Decedent  Estate  Law,  supra,  provides,  in  so  far  as 
material : 

"No  will  In  writing,    •    •    •    nor  any  part  thereof,  shall  be  revoked,  or 

altered,  otherwise  than  by  some  other  will  in  writing,  or  some  other  writing 
of  the  testator,  declaring  such  revocation  or  Wteratlon,  and  executed  with 
the  same  formalities  with  which  the  will  Itself  was  required  by  law  to  be 
executed;  or  unless  such  will  be  burnt,  torn,  cancelled,  obliterated  or  de- 
stroyed, with  the  intent  and  for  the  purpose  of  revoking  the  same  by  the 
testator  himself,  or  by  another  person  In  his  presence,  by  his  direction  and 
consent" 

It  will  be  noted  that  the  methods  of  revocation  provided  for  by  this 
statute  may  be  roughly  divided  into  two  general  classes : 

First.  Where  the  revocation  is  accomplished  by  some  written  in- 
strument not  necessarily  attached  to  the  will,  such  as  (a)  some  other 
will  in  writing;  (b)  some  other  writing  of  the  testator  declaring  revo- 
cation or  alteration  and  executed  as  indicated;    and 

Second,  Where  the  revocation  results  from  some  act  done  tq  the 
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•will,  such  as  burning,  tearing,  canceling,  etc.,  With  the  intent  to  revoke 
the  same  and  performed  (a)  by  the  testator  hinqself ;  or  (b)  by  an- 
other person  at  the  direction  of  the  testator. 

It  will  also  be  noted  that  the  statute,  in  referring  to  revocation  or 
alteration  by  a  written  instrument,  uses  the  words  "no  wiU  *  *  * 
nor  any  part  thereof,  shall  be  revoked,  or  altered"  whereas,  in  that  part 
of  the  statute  referring  to  revocation  by  act  done  to  the  will  itself,  the 
provision  is  that  there  shall  be  no  revocation  unless  "such  will  be  burnt, 

*  *    *    with  the  intent  and  for  the  purpose  of  revoking  the  same. 

♦  *  *  "  I  think  the  conclusion  is  irresistible  that  where  a  writing 
is  resorted  to  the  whole  will or  atiy  fart  ther-eof  may  be  revoked  or  al- 
tered, but  where  the  second  method  is  invoked  the  wiU  must  be  burnt, 
torn,  etc.,  and  the  intent  and  purpose  must  be  to  revoke  the  will,  not  to 
alter  it  or  to  revoke  a  part  of  the  same.  That  a  will  can  only  be  re- 
voked as  provided  by  statute  seems  to  be  well  settled.  Lovell  v.  Quit- 
man, 88  N.  V.  377,  42  Am.  Rep.  254 ;  Burnham  v.  Comfort,  108  N.  Y. 
535, 15  N.  E.  710,  2  Am.  St.  Rep.  462;  Matter  of  Davis,  105  App.  Div. 
221, 93  N.  Y.  Supp.  1004 ;  Delafield  v.  Parish,  25  N.  Y.  9. 

[2]  The  addition  made  to  the  will  is  not  an  instrument  such  as  is 
referred  to  in  sections  39  and  40  of  the  Decedent  Estate  Law,  and  it  is 
therefore  unnecessary  to  discuss  here  the  provisions  of  those  sections. 
It  was  not  executed  in  the  manner  provided  by  law,  and  hence  cannot 
be  admitted  either  as  a  will  or  as  a  codicil  to  the  will  of  July  28,  1910. 
For  the  same  reason  its  provisions  did  not  effectuate  either  a  revocation 
or  an  alteration  of  the  will. 

It  follows,  then,  that  the  will  was  not  revoked  or  altered  by  the  first 
method,  to  wit,  by  some  written  instrument.  Was  it,  then,  revoked  by 
the  other  method  prescribed  by  the  statute?  It  was  not  burnt,  torn, 
obliterated,  or  destroyed,  and  it  was  not  canceled,  because  no  part  of 
the  instrument  was  defaced  but  the  fourth  paragraph.  Black,  Law 
Diet. ;  Matter  of  Akers,  74  App.  Div.  461,  77  N.  Y.  Supp.  643.  It  is 
evident  that  it  was  only  the  "rourth"  paragraph  of  the  will,  and  not 
the  whole  will,  which  the  testator  desired  to  cancel.  Such  being  the 
case,  and  he  having  canceled  and  intended  to  cancel  only  a  part  of  the 
will,  his  act  was  without  effect.  This  conclusion,  I  think,  clearly  fol- 
lows from  the  language  of  the  statute,  and  has  the  support  of  the  de- 
cisions of  the  appellate  courts  in  this  state.  The  doubt  e^dsting  prior  to 
1882  and  due  to  the  conflicting  decisions  such  as  McPherson  v.  Clark, 
3  Bradf .  Sur.  92,  on  one  side,  and  Quinn  v.  Quinn,  1  Thomp.  &  C. 
437;  Matter  of  Prescott,  4  Redf.  Sur.  178,  on  tiie  other,  was  then  put 
at  rest  when  the  question  came  before  the  Court  of  Appeals  in  Lovell  v. 
Quitman,  88  N.  Y.  377.  Since  that  decision  the  law  as  then  settled  by 
the  Court  of  Appeals  has  been  uniformly  followed.  Gugel  v.  Vollmer, 
1  Dem.  Sur.  484;  Matter  of  Van  Woert,  147  App.  Div.  483,  131  N.  Y. 
Supp.  748;  Matter  of  Akers,  74  App.  Div.  461,  77  N.  Y,  Supp.  643; 
Burnham  v.  Comfort*  108  N.  Y,  535,  540,  15  N.  E.  710, 2  Am.  St.  Rep. 
462 ;  Matter  of  Curtis,  135  App.  Div.  745,  119  N.  Y.  Supp.  1004. 

The  execution  of  the  will  in  the  form  in  which  it  was  on  July  28, 
1910,  has  been  duly  proved,  and,  the  will  not  having  been  revoked  or 
altered  in  the  manner  provided  for  by  the  statute,  it  follows  that  it 
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must  be  admitted  to  probate  in  the  form  in  which  it  was  on  the  date  of 
execution. 

The  dispositive  writing  after  the  attestation  clause,  not  having  been 
executed  as  prescribed  by  law,  cannot  be  admitted  to  probate  either  as  a 
will  or  as  a  codicil. 

Decreed  accordingly. 


In  re  SCOVILL  et  al.    In  re  HTLAND'S  WILL.    CLARK  v,  HXI^AND'S 

ESTATE. 

(Surrogate's  Cknirt,  JAvingi^baa  Oonnty.    Deoegiber  4, 1914.) 

1.  J0RT  (J  10*) — Contested  Claims— Mode  of  Tbial — Stattjtohy  Pnovisroifs 

— Hetroactivb  Efteot. 

By  stipulation  between  the  ezecntors  and  claimant  It  was  agreed  that 
a  contested  claim  should  be  heard  before  the  surrogate  on  settlement  of 
the  executors'  accounts.  The  claim  was  so  heard,  and  after  the  reversal 
of  a  finding  adverse  to  the  claimant  It  was  adjudicated  In  a  suit  on  the 
claim  that  the  claimant  was  not  entitled  to  a  hearing,  except  before  the 
surrogate.  Thereafter  the  Surrogate's  Code  was  amended  (Iaws  1014, 
c.  443),  so  that  section  2638  proYldes  for  trial  by  Jury  In  the  Surrogate's 
Court  Held,  that  In  view  of  section  2771,  which  provides  that  nothing 
in  the  Surrogate's  Code  shall  affect  any  pending  proceeding,  the  claim- 
ant was  not  entitled  to  a  Jury  trial  upon  the  subsequent  hearing  of  her 
claim  before  the  surrogate. 

[Ed.  Note. — For  other  cases,  see  Jury,  C^it.  Dig.  H  U>  1^  27)4 !  I>ec. 
Dig.  i  10.*] 

2.  JUBT  (S  25*) — Demand  fob  Jubt  Triai< — Entbt  or  Obdkb. 

Where  claimant  did  not  demand  a  Jury  trial  until  the  bearing  of  her 
claim  before  the  surrogate,  she  cannot,  her  request  having  been  denied, 
require  the  surrogate  to  enter  a  formal  order  of  denial. 

[Ed.  Note. — For  other  cases,  see  Jury,  Cent  Dig.  gf  154-173;  Dec.  Dig. 
§  25.*] 

Judicial  settlement  of  the  accounts  of  Edward  Tracy  Scovill  and 
another,  as  executors  of  John  Hyland,  deceased,  in  which  Margaret 
E.  Clark  asserted  a  claim.  Claimant's  demand  for  a  jury  trial  being 
denied,  claimant  requested  the  signing  of  a  formal  order  denying  the 
request.    Order  denied. 

Peck  &  Whitbeck,  of  Rochester,  for  executors. 

Charles  D.  Newton  and  E.  P.  Ward,  both  of  Geneseo,  for  claimant 

ABBOTT,  S.  This  is  a  special  proceeding,  instituted  by  the  filing  of 
a  petition  for  the  judicial  settlement  of  the  accounts  of  the  executors 
of  John  Hyland,  deceased,  filed  December  29,  1905.  Prior  to  that 
time  Margaret  E.  Clark  had  presented  a  claim  to  the  executors  of  said 
estate  upon  a  note  of  $10,000,  dated  February  1,  1900,  which  she 
claimed  was  executed  and  delivered  to  her  by  John  Hyland  on  or  about 
that  date.  By  stipulation  between  the  executors  of  the  estate  and  the 
claimant — stipulation  of  the  executors  dated  May  14,  1901,  and  of  the 
claimant  May  20,  1901 — it  was  stipulated  that  this  claim  be  heard  be- 
fore the  surrogate  on  the  judicial  settlement  of  the  accounts  of  the 

*For  oUier  coset  bm  same  topic  a  i  mombxb  In  Dee.  &  Am.  Digs..  1907  to  date,  It  Rep'r  Indezu 
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executors  of  said  estate.  Thereafter  the  claim  was  heard  by  Hon.  E^ 
P.  Coyne,  surrogate  of  Livingston  county,  and  a  decision  rendered  ad- 
verse to  the  claimant.  The  matter  was  then  appealed  to  the  Appellate 
Division,  and  said  decision  of  the  surrogate  was  reversed,  and  the  case 
sent  back  to  this  court  for  a  new  trial. 

Thereafter  an  action  was  commenced  in  the  Supreme  Court  of  Steu- 
ben county  for  the  collection  of  this  claim,  to  which  the  executors  in- 
terposed an  answer,  which  was  demurred  to  by  claimant.  That  de- 
murrer was  argued  at  Special  Term,  and  sustained.  An  appeal  was 
thereafter  taken  to  the  Appellate  Division,  and  the  demurrer  was  re- 
versed, and  an  appeal  was  thereafter  taken  to  the  Court  of  Appeals,  and 
the  decision  of  the  Appellate  Division  was  sustained,  and  the  case  was 
ended.  In  that  decision  of  the  Court  of  Appeals  the  court  held  that, 
the  claimant  having  elected  to  try  this  claim  before  the  surrogate  of 
Livingston  county,  she  could  not  thereafter  try  it  before  any  other 
court  or  in  any  other  manner.  Thereafter  the  case  came  on  for  an- 
other hearing  before  Surrogate  Reynolds,  of  Allegany  county,  on  an 
order  from  the  surrogate  of  this  county  designating  him  to  try  the 
claim,  on  the  ground  that  the  surrogate  of  Livingston  county  was  dis- 
qualified, and  the  decision  of  Surrogate  Reynolds  was  in  favor  of  the 
claimant.  Thereafter  an  appeal  was  taken  to  the  Appellate  Division, 
and  the  decision  of  Surrogate  Reynolds  was  reversed,  and  the  case 
sent  back  to  this  court  for  a  new  trial,  which  is  the  situation  of  the 
case  to-day. 

The  claimant,  as  an  incident  on  the  retrial  of  the  case  before  the 
surrogate  of  this  county,  demands  a  trial  by  jury,  under  the  new 
amended  Surrogate's  Court  Code,  §  2538.  On  neither  of  the  former 
trials  of  this  proceeding  was  any  demand  made  for  a  trial  by  jury,  as 
far  as  this  court  is  informed.  Prior  to  the  1st  of  September,  1914, 
since  which  time  a  trial  by  jury  was  possible  in  such  a  proceeding  in 
Surrogate's  Court,  or  even  of  any  portion  of  a  trial  sent  to  a  jury  for 
that  purpose,  under  the  decision  of  the  Court  of  Appeals  in  Clark  v. 
Hyland,  191  N.  Y.  14,  83  N.  E.  659,  the  status  of  the  proceeding  and 
the  manner  of  the  trial  of  this  claim  as  the  law  stood  prior  to  the  1st 
of  September,  1914,  was  settled  and  determined,  and  that  it  could  only 
be  had  before  the  surrogate  of  this  court  upon  the  judicial  settlement 
of  the  accounts  of  the  executors. 

[1]  Under  the  new  Surrogate's  Code  (chapter  443  of  the  Laws  of 
1914),  which  in  many  respects  altered  the  procedure  of  this  court,  a 
trial  by  jury  is  given  in  certain  cases  where  it  is  seasonably  demanded 
under  section  2538.  It  is  under  that  section  that  the  claimant  now  asks 
for  a  jury  trial  in  this  case,  and  the  court  must  hold  that  it  is  not  sea- 
sonably demanded  in  this  case,  for  the  reason  that  it  never  was  before 
asked  on  the  former  trials  of  the  case,  and,  so  far  as  the  court  is  in- 
formed, it  never  has  been  the  practice  in  any  action.  Furthermore, 
under  section  2771  of  the  new  Code,  it  is  expressly  provided  that : 

"Nothing  in  this  chapter  shall  repeal,  amend  or  modify  any  existing  law 
•  •  •  which  is  Inconsistent  with  any  section  of  this  chapter,  nor  in  any 
manner  affect  any  litigation,  action  or  special  proceeding  pending  at  the 
time  when  this  act  takes  effect,  and  such  pending  action  or  special  proceed- 
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iDg  shall  proceed  under  the  practice  established,  tile  saibe  as  though  not 
affected  by  this  act." 

This  court  has  repeatedly  held,  in  other  proceedings,  that  this  section 
is  general  in  its  application,  and  that  all  proceedings  which  were  insti- 
tuted by  the  filing  of  a  petition  prior  to  the  1st  of  September,  1914,  are 
governed  and  controlled  solely  by  the  practice  as  it  existed  prior  to  the 
1st  of  September,  1914,  which  is  the  case  in  this  proceeding  now  be- 
fore us,  so  that  this  court  must  hold  that  in  the  trial  of  this  case  the 
proceedings  must  be  the  same  in  practice  as  they  were  prior  to  the  1st 
of  September,  1914,  and  that  it  has  been  already  adjudicated,  and  is  res 
adjudicata  in  this  matter,  that  the  proceeding  must  be  tried  before  the 
surrogate  of  Livingston  county  on  the  judicial  settlement  of  this  es- 
tate. 

The  request  for  a  jury  trial  in  this  matter  is  therefore  denied. 

Counsel  thereafter  requested  the  surrogate  to  sign  a  formal  order 
denying  claimant's  demand  for  a  jury  trial. 

ABBOTT,  S.  [2]  The  court  is  of  the  opinion  that  this  applica- 
tion, made  at  the  time  it  was  and  in  the  maimer  it  was,  is  but  an  inci- 
dent in  the  trial  of  this  proceeding  in  this  court,  and  that  neither  side 
is  entitled  to  any  specific  special  order  denying  or  granting  such  a  de- 
mand. If  counsel  had  wished  to  institute  a  separate  proceeding  upon 
which  an  order  should  be  made  and  entered,  my  opinion  is  it  should 
have  been  done  prior  to  moving  for  trial,  and,  had  it  been  done  in  that 
way,  I  think  they  might  have  been  entitled  to  an  order,  which  could 
have  been  reviewed  later,  but  not  where  the  matter  comes  up  on  the 
trial  of  the  case,  and  the  court  declines  to  sign  any  order  in  the  prem- 
ises. 
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AARON,  Respondent,  t.  BLACK,  Appellant, 
et  al.  (Supreme  Court,  Appellate  Division, 
First  Department.  November  27,  1914.)  Ac- 
tion by  Vannle  Aaron  against  Henry  M.  Black, 
impleaded  with  others.  E.  J.  Blair,  of  New 
Xork  City,  for  appellant  R.  J.  Donovan,  of 
New  York  City,  for  respondent  No  opinion. 
Judgment  affirmed,  with  costs.    Order  filed. 

ABBOTT  v.  S.  T.  W.  SANFORD  &  SONS. 
(Supreme  Court,  Appellate  Division,  First  De- 

tartment  December  11,  1914.)  Action  by 
Imil  B.  Abbott  against  S.  T.  W.  iSanford  & 
Sons.  No  opinion.  Motion  granted,  unless  ap- 
pellant complies  with  terms  stated  in  order.  Or- 
der  filed. 

A.  C.  LESLIE  &  CO.,  Respondents,  v.  WEST- 
ERN TRANSIT  GO.,  AppeUant  (Supreme 
Court,  Appellate  Division,  Fourth  Department 
November  11,  1914.)  Action  by  A.  C.  Leslie  & 
Co.  against  the  Western  Transit  Company.  No 
opinion.    Judgment  affirmed,  with  costs. 

ADAM,  Respondent  v.  POWER  CITY 
BANK,  Appellant.  (Supreme  Court,  Appellate 
Division,  Fourth  Department.  November  18, 
1914.)  Action  by  Alwin  Adam  against  the 
Power  City  Bank.  No  opinion.  Order  affirm- 
ed, with  $10  costs  and  disbursements. 


ADZERYEHA,  Respondent,  t.  HOLBROOK, 
CABOT  &  ROLLINS  CO.,  Appellant.  (Su- 
preme Court,  Appellate  Division,  First  Depart- 
ment. December  24,  1914.)  Action  by  Anisim 
Adzei^eha  against  uie  Holbrook,  Cabot  &  Rol- 
lins Company.  B.  Patterson,  of  New  York 
City,  for  appellant  F.  X.  Wazeter,  of  New 
York  City,  tor  respondent  No  opinion.  Order 
affirmed,  with  $10  costs  and  disbursements.  Or- 
der filed. 


AINSWORTH,  Appellant,  y.  CLARK  et  al.. 
Respondents.  (Supreme  Court,  Appellate  Divi- 
sion, Fourth  Department.  November  11^914.) 
Action  by  Henry  F.  Ainsworth  against  Harvey 
B.  Clark  and  another.  No  opinion.  Appeal 
dismissed,  without  costs,  upon  stipulation  filed. 

ALBRO  J.  NEWTON  CO.,  Appellant  v. 
BRICKSON  et  al..  Respondents.  (Supreme 
Court,  Appellate  Division,  Second  Department 
November  27,  1914.)  Action  by  the  Albro  J. 
Newton  Compan^r  against  Henry  Erickson  and 
others.  No  opinion.  Order  appealed  from  by 
plaintiff  affirmed,  with  $10  costs  and  disburse- 
ments. 


ALSXANDER  y.  WRIGHT  et  al.  (Su- 
preme Court,  Appellate  Division,  Fourth  De- 
partment December  4,  1914.)  Action  by 
Dayid  A.  Alexander  against  Albert  N.  Wright 
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and  others.    No  opinion.    Plaintiff's  ezcepUoas 

overruled,  motion  for  new  trial  denied,  with 
C0|8t8,  and  judgment  directed  for  the  defend- 
ants, dismissing  the  complaint,  with  costs. 


ALLGAIER,  Respondent.  y.  COHEN, 
FRANK  &  CO.  et  al..  Appellant.  (Supreme 
Court,  Appellate  Divi^on,  Second  Department 
November  27,  1914.)  Action  by  William  J. 
AUgoier  against-  Cohen,  Frank  &  Co.  and  oth- 
ers. 

PER  CURIAM.  Order  modified,  and,  as 
modified,  affirmed,  with  $10  costs  and  disburse- 
ments. The  bill  of  particulars  served  was  a  sub- 
stantial compliance  with  the  order  requiring 
the  same,  except  that  there  is  no  statement  as 
to  the  dates  upon  which  defendant  Simon  Cohen 
received  commissions  upon  sales  of  merchandise 
made  by  the  defendant  corpontion,  or  the 
amounts  thereof.  As  to  this  tne  motion  should 
have  been  granted.  If  plaintiff  desires  to  of- 
fer evidence  with  respect  to  the  matters  refer- 
red to  in  subdivision  "c"  of  paragraph  2  of  dhe 
bill  of  particulars,  upon  the  trial  of  this  action, 
he  may  do  so  upon  serving  a  further  bin  of 
particulars  within  one  mont£  prior  to  the  trial 
of  the  said  action.  Settle  order  on  notice  be- 
fore Mr.  Justice  BURR.  See,  also,  163  App. 
Div.  863,  147  N.  Y.  Supp.  1096. 


ALPHA  PORTLAND  CEMENT  CO.,  Re- 
spondent V.  GABRIEL  BROS.  CONST.  CO., 
Appellant  (Supireme  Court,  Appellate  Divi- 
sion, First  Department  December  4,  1914.) 
Action  by  the  Alpha  Portland  Cement  Company 
against  the  Gabriel  Bros.  Constmction  Com- 
pany. E.  Herrmann,  of  New  York  City,  for  ap- 
pellant Lu  H.  Porter,  of  New  York  City,  for 
respondent  No  opinion.  Judgment  affirmed, 
with  costs.    Order  filed. 


ALSBNS  AMERICAN  PORTLAND  CE- 
MENT WORKS.  Respondent,  v.  NEW  JBRr 
SEY  DOCK  &  BRIDGE  BLDG.  CO.,  Appel- 
lant (Supreme  Court,  Appellate  Division:  First 
Department  December  24,  1014.)  Action  by 
the  Alsens  American  Portland  Cement  Works 
against  the  New  Jers^  Dock  &  Bridge  Build- 
ing Company.  C.  D.  Van  Name,  of  New  York 
City,  for  appellant.  A.  A.  Mitchell,  for  re- 
spondent No  opinion.  Judgment  affirmed, 
with  costs.  Order  filed.  See,  also,  164  App. 
Diy.  933,  139  N.  Y.  Supp.  1115. 


AMERICAN  BILL  POSTING  CO.  y.  JOHN 
H.  SPI^INOER  REALTY  CO.  et  al.  (two 
cases).  (Supreme  Court,  Appellate  Division, 
First  Department  November  27,  1914.)  Ac- 
tions by  the  American  Bill  Posting  Company 
against  the  John  H.  Springer  Realty  Company, 
impleaded  with  others,  in  which  Philip  Car- 
penter appeals.  F.  P.  Ufford,  of  New  York 
City,  for  appellant  -  H..0.  Loew,  of  New  York 
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City,  for  respondent  ■  No  opinion.  Order  af- 
firmed, with  |lO  costs  and  disbarsements.  Or- 
der filed. 

ANDREWS,  Bespondent,  ▼.  COHEN,  Appel- 
lant. (Supreme  Court,  Appellate  Division,  Sec- 
ond Department  November  20,  1914.)  Ac- 
tion by  James  E.  Andrews  against  George 
Cohen.  No  opinion.  Motion  for  reargiiment 
(103  App.  Div.  580,  148  N.  Y.  Supp.  1028)  de- 
nied, with  $10  coats.  Motion  to  resettle  or- 
der denied,  without  costs.  See,  also,  149  N. 
Y.  Supp.  1069. 


ANTHONX,  Appellant,  v.  KOEHLEB  et  aL, 
Respondents.  (Supreme  *Court^  AppeUate  Divi- 
sion, First  Department  November  27,  1914.) 
Action  by  Harold  B.  Anthony  against  Max 
Koehler  and  others.  H.  N.  Selvage,  of  New 
Tork  City,  for  appellant  C.  J.  Earley,  of  New 
Tork  City,  for  respondents.  No  opinion.  Order 
reversed,  with  costs,  verdict  reinstated,  and 
jndgment  directed  for  plaintiff  on  the  verdict; 
with  costs.    Settle  order  on  notice. 


A.  SCHWOBRER  &  SONS,  Respondents,  t. 
BOSS,  Appellant  (Supreme  Court,  Appellate 
Division,  First  Department  December  24, 
1914.)  Action  by  A.  Schwoerer  &  Sons  against 
Sylvester  Ross,  Jr.  H.  A.  Ingraham,  of  Brook- 
lyn, for  appellant  P.  Cohen,  of  ^few  York 
City,  for  respondents.  No  opinion.  Order  af- 
firmed, with  $10  costs  and  disbursements.  Or- 
der filed.  See,  also,  154  App.  Div.  937,  139  N. 
y.  Supp.  1115. 


ASTLETT  et  al..  Respondents,  t.  SANCHEZ, 
Sheriff,  Appellant.  (Supreme  Court,  Appellate 
Division,  First  Department.  December  24, 
1914.)  Action  by  Harry  A.  Aatlett  and  others 
against  Ponciano  Sanchez,  Sheriff  of  the  Coun- 
ty of  New  York.  A.  S.  Gilbert,  of  New  York 
City,  for  appellant  H.  O.  Pierson,  of  New 
York  City,  for  respondents.  No  opinion.  Or- 
der afflrmed,  with  $10  costs  and  disbursements. 
Order  filed. 

ATLANTA  MACH.  WORKS,  AppelUnt  v. 
FELTHOUSEN,  Respondent.  (Supreme  Court 
Appellate  Division,  Fourth  Department  De- 
cember 2,  1914.)  Action  by  the  Atlanta  Ma- 
chine Works  against  Edward  G.  Felthousen. 
No  opinion.  Motion  to  dismiss  appeal  denied, 
without  costs.  See,  also,  157  App.  Div.  903, 
142  N.  Y.  Supp.  1107^ 

A.  &  M.  ROBBINS,  Inc.,  t.  HILIi  et  al. 
(Supreme  Court,  Appellate  Division,  Second  De- 
partment. December  18,  1914.)  Action  by  A. 
&  M.  Bobbins,  Incorporated,  against  John  Hill 
and  others. 

PER  CURIAM.  Judgm«nt  (81  Misc.  Rep. 
441,  142  N.  Y.  Supp.  937)  affirmed,  with  costs. 
See,  also,  155  App.  Div.  916,  140  N.  Y.  Supp. 
il09. 

CARR,  J.,  not  voting. 

BACH,  Appellant,  v.  WESTERN  TRANSIT 
CO.,  Respondent     (Supreme  Court,  Appellate 


Division,  Fourth  Department  November  25, 
1914.)  Action  by  Alexander  Bach  against  tbe 
Western  Transit  Company. 

PER  CURIAM.  Jndgment  affirmed,  with 
cosU.  Held,  that  the  plaintiff's  right  of  com- 
pensation is  furnished  by  the  maritime  law  only, 
and  therefore  all  remedies  nnder  the  state  law 
are  excluded. 

BACHARACH  v.  AMERICAN  UNION 
REALTY  CO.  (Supreme  Court,  Appellate  Di- 
vision, First  Department  December  11,  1914.) 
Action  by  Sam  Kacharach  against  the  American 
Union  Realty  Company.  No  opinion.  Motion 
denied,  with  $10  costs.  Order  filed.  See,  also, 
163  App.  Div.  940,  148  N.  Y.  Supp.  1104. 


BACHMAN  et  al..  Appellants,  v.  PENDL& 
TON,  Respondent  (Supreme  Coart,  AppeUate 
Division,  Second  Department  December  11, 
1914.)  Action  by  Frank  H.  Bachman  and  oth- 
ers against  Adelaide  Elisabeth  Pendleton,  «a  ad- 
ministratrix, etc 

PER  CURIAM.  Order  reversed,  with  $10 
costs  and  disbursements,  and  motion  denied,  un- 
less within  10  dajrs  defendant  stipulate,  as  a 
condition  of  gra&tmg  the  amendment,  that  she 
will  at  the  trial  file  a  written  waiver  of  the 
provisions  of  section  829  of  the  Code  of  Civil 
Procedure,  so  that  the  plaintiffs,  or  either  of 
them,  shall  be  permitted  to  testify  in  like  man- 
ner as  if  Nathaniel  G.  Pendleton  were  then 
living,  and,  if  defendant  so  stipulate,  then  the 
order   is   aarmed,   without   costs. 

JENKS,  P.  J.,  takes  no  part 


BACON  V.  BACON.  (Supreme  Conrt  Appel- 
late Division,  First  Department  December  11, 
1914.)  Action  by  Dora  B.  Bacon  agtunst  Sam- 
uel M.  Bacon.  No  opinion.  Motion  granted, 
with  $10  costs.    Order  filed. 


BAKER  et  al..  Appellants,  v.  NEW  YORK 
CENT.  &  H.  R.  R.  CO.,  Reqxmdent  (Supreme 
Court,  Appellate  Division,  Fourth  Department 
November  11,  1914.)  Action  by  Charles  G. 
Baker  and  others,  as  administrators,  etc,  of  the 
estate  of  Lucy  R.  Baker,  deceased,  against  tlie 
New  York  Central  A  Hudson  River  Railroad 
Company.  No  opinion.  Judgment  and  order 
afiirmed,  with  costs. 

BALKE,  Bespondent,  v.  OTIS  ELEVATOR 
CO.,  Appellant.  (Supreme  Court,  Appellate 
Division,  First  Department.  December  24, 
1914.)  Action  by  Joseph  A.  Balke  against  the 
Otis  Elevator  Company.  B.  L.  Pettigrew,  of 
New  York  City,  for  appellant  A.  Steckler,  of 
New  York  City,  for  respondent.  No  opinion. 
Judgment  affirmed,  with  costs.     Order  filed. 


In  re  BALL.  (Supreme  Court,  Appellate  Di- 
vision, Second  Department.  November  20, 
1914.)  In  the  matter  of  the  accounting  of  John 
Oscar  Ball,  as  trustee  under  the  last  will  and 
testament  of  Mary  Caulfleld,  deceased,  as  to 
the  trusts  for  John  A.  CaulSeld,  for  Thomas 
J.  Caulfield,  and  for  Annie  M.  Caulfield. 

PER  CURIAM.  The  decrees  of  the  Surro- 
gate's Court  of  Kings  County  are  affirmed,  with 
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costs.  We  are  constrained  to  hold  that  the  8tlp- 
ulaiion,  which  shows  that  the  'appellant  has  re- 
cL\ered  and  tetumed  to  the  estate  the  amount 
of  tue  second  mortgage  investments,  cannot  be 
couiiidercd  upon  this  appeal,  because  it  appears 
luat  such  recovery  and  restoration  occurred 
atter  the  accounting  and  after  the  decrees  of  the 
jiurrugate  were  entered.  See,  also,  lUl  App. 
I>iv.  nm,  140  N.  Y.  Supp.  1063. 


BALTIMORE  DAIRY  LUNCH  CO.,  Appel- 
lant, T.  BJfiLMORU  LUNCU  CO.  et  al.,  Re- 
spondents. (Supreme  Court,  Appellate  Divi- 
sion, Appellate  Division,  First  Department. 
December  18,  1914.)  Action  by  the  Baltimore 
Dairy  Lunch  Company  against  the  Belmore 
Lunch  Company  and  others.  J.  M.  Gazzam,  of 
New  York  City,  for  appellant.  A.  Lipton,  of 
New  York  City,  for  respondents.  No  opinion. 
Judgment  and  order  affirmed,  with  costs.  Or- 
der filed. 


BANK  OF  METROPOLIS,  Respondent,  y. 
McLEISH,  Appellant.  (Supreme  Court,  Appel- 
late Division,  First  Department.  December 
24,  1014.)  Action  by  the  Bank  of  the  Metrop- 
olis against  George  McLeish.  S.  Fleischman, 
of  New  York  Ci^,  for  appellant  J.  Oelabunty, 
of  New  York  City,  for  respondent.  No  opin- 
ion. Judgment  and  order  affirmed,  with  costs. 
Order  filed. 

BARBER     ASPHALT     PAVING     CO.     t. 

GRIFFIN  ROOFING  CO.  (Supreme  Court, 
Apppllate  Term,  First  Department.  December 
17,  1014.)  Appeal  from  City  Court  of  New 
York,  Special  Term.  Action  by  the  Barber  As- 
phalt Paving  Company  against  the  Griffin  Roof- 
ing Company,  From  an  order  denying  its  mo- 
tion for  a  new  trial  after  Judgment  had  been 
directed  against  it  on  a  trial  before  court  and 
jury,  defendant  appeals.  Affirmed.  Anthony 
J.  (Sriffin,  of  New  York  City  (H.  Louis  Jacob- 
son,  of  >ew  York  City,  of  counsel),  for  appel- 
lant Edward  J.  Dowling,  of  New  York  City 
(.Jacob  J.  Alexander,  of  New  York  City,  of  coun- 
sel), for  respondent 

WHITAKER,  J.  The  plaintiff  is  a  foreign 
corporation  duly  authorized  to  transact  business 
in  the  state  of  New  York.  Defendant  is  a  do- 
mestic corporation  with  its  main  office  in  Man- 
hattan, New  York  City.  On  September  20, 
1907,  defendant  was  indebted  to  plaintiff  in  the 
sum  of  $70*9.91  for  goods  sold  and  delivered. 
In  October,  1907,  the  Rhode  Island  Contract 
Engineering  Company  (a  Rhode  Island  corpora- 
tion) was  indebted  to  the  defendant  in  the  sum 
of  $619.61.  In  the  month  of  October,  1907, 
the  plaintiff  instituted  a  suit  against  this  de- 
fendant in  the  superior  court  of  Rhode  Island, 
which  is  a  court  of  general  jurisdiction,  to  col- 
lect the  sum  of  $709.61,  and  in  that  suit  at- 
tached the  sum  of  $619.61,  which  was  owing 
by  the  Rhode  Island  Contract  Engineering 
Company  to  defendant.  Defendant  had  notice 
of  this  suit  and  attachment,  and  on  November 
9,  1007,  in  order  to  facilitate  the  plaintiff  in' 
collecting  said  sum  of  $619.61  from  the  Rhode 
Island  Contract  Engineering  Company,  drew 
its  draft  on  said  company  for  said  amount  in 


ftivor  of  the  plaintiff  and  delivered  it  to  plain- 
tiff, and  at  about  the  same  time  paid  to  it 
the  balance  of  said  sum  owing  to  it  by  defend- 
ant, to  wit,  the  sum  of  $43.57.  On  the  <!4th 
day  of  February,  1808,  the  defendant  volun- 
tarily appeared  in  the  suit  brought  by  the  plain- 
tiff against  it  in  Rhode  Island,  and  consented 
to  the  entry  of  judgment  against  it  for  said 
sum  of  $619.61,  without  costs;  and  $175  of 
this  amount  was  paid  to  plaintiff  by  said  Rhode 
Island  Contract  Engineering  Company.  It  is 
upon  this  judgment  that  the  present  action 
is  brought.  The  complaint  also  contains  a 
second  separate  catise  of  action  for  goods  sold 
and  delivered,  which  goods  were  those  for  which 
the  action  was  brought  in  Rhode  Island.  The 
balance  claimed  by  the  plaintiff  is  the  sum  of 
$440.16.  Defendant  bases  its  defense  upon 
the  ground  that  there  was  a  distinct  under- 
standing between  plaintiff  and  defendant  that 
the  judgment  should  not  be  used  against  the  de- 
fendant in  this  state;  that  the  draft  given  to 
plaintiff  on  the  Rhode  Island  Contract  lOngi- 
neering  Company  above  mentioned,  was  in  pay- 
ment of  the  claim  of  plaintiff  against  defend- 
ant; and,  as  to  the  second  cause  of  action, 
defendant  sets  up  the  statute  of  frauds.  De- 
fendant also  claims  error  by  the  court  in  refus- 
ing to  let  defendant  go  to  the  jury  on  the  ques- 
tion as  to  whether  the  draft  on  the  Rhode  Is- 
land Contract  Engineering  Company  was  given 
by  defendant  and  accepted  by  plaintiff  in  full 
paj-ment  of  plaintiff's  claim  against  defend- 
ant; also  that  the  judgment  in  Rhode  Island, 
having  been  given  for  a  special  purpose  and 
by  confession,  tonld  not  b«  sued  upon  in  this 
state;  that  the  court  also  erred  in  the  exclu- 
sion of  testimony.  Taking  the  evidence  and  the 
inconsistent  allegations  in  the  answer  together 
with  the  claim  that  the  draft  was  given  and 
accepted  in  payment,  it  was  not  sufficiently  es- 
tablished to  warrant  an  affirmative  verdict  of 
the  jnry.  The  attempt  to  establish  such  a  fact 
would  be  contradicting  the  judgment,  which  was 
recovered  subsequent  to  the  time  the  draft  was 
given.  There  is  no  legal  force  in  the  claim 
that  the  judgment  conld  not  be  sued  upon  in 
this  state,  because  of  the  alleged  prior  agree- 
ment or  understanding.  In  the  absence  of 
fraud,  the  judgment  is  conclusive.  Greene  t. 
Uallenbeck,  32  Hun,  469 ;  Dunston  v.  Higgins, 
1.38  N.  Y.  70,  83  N.  E.  729,  20  L.  R.  A.  66S. 
34  Am.  St.  Rep.  431;  Schwabe  v.  Herzog,  161 
App.  Div.  712,  146  N.  X.  Snpp.  644.  O^e  nego- 
tiations for  this  confession  of  judgment  were 
made  through  defendant's  counsel.  He  was 
presumably  informed  of  the  elementary  rule 
laid  down  in  the  cases  above  cited  as  to  the 
conclusiveness  of  judgments.  There  is  no  evi- 
dence to  support  the  defense  of  the  statute  of 
frauds,  or  to  defeat  the  second  cause  of  action. 
Had  the  court  admitted  the  testimony,  which 
defendant  claims  it  was  error  to  exclude,  the  re- 
sult would  probably  have  been  the  same.  The 
case  discloses  that  defendant  has  received  mer- 
chandise, for  which  it  has  not  fully  paid;  that 
the  proceedings  in  the  state  of  Rhode  Island, 
instituted  by  plaintiff  against  the  Rhode  Island 
Contract  Engineering  Company,  were  for  the 
eqnal  benefit  of  the  defendant  and  plaintiff; 
that  defendant  consented  thereto,  and  virtually 
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made  the  plaintiff  ita  agent  in  an  attempt  to 
collect  a  debt  due  the  defendant  Even  ahoald 
the  judgment  be  revereed,  it  is  apparent  that  a 
new  trial  would  inevitably  result  in  favor  of 
the  plaintiff,  which  has  never  been  paid  for  the 
merchandise,  of  which  the  defendant  has  bad  the 
benefit.  Substantial  justice  has  been  done.  Or- 
der affirmed,  with  costs. 

LEHMAN  and  DELANY,  JJ.,  concur,  on  the 
ground  that  no  competent  evidence  has  been 
produced  which  can  negative  or  limit  the  bind- 
ing effect  of  the  judgment  pleaded. 

BARNES.  Respondent,  v.  ANDERSON,,  Ap- 
pellant. (Supreme.  Court,  Appellate  Division, 
Third  Department.  November  25,  1014.)  Ac- 
tion by  William  Barnes  against  William  H. 
Anderson.  No  opinion.  Interlocutory  jadg- 
ment  affirmed,  with  costs,  vitb  nsnal  leave  to 
defendant  to  withdraw  demurrer  and  answer 
upon  payment  of  costs  in  this  court  and  at  Spe- 
cial Term. 

BARNETT,  Respondent,  t.  HOLBROOK, 
CABOT  ft  ROLLINS  CORPORATION,  Appel- 
lant (Supreme  Court,  Appellate  Division,  First 
Department  December  18,  1914.)  Action  by 
Enoch  Barnett  against  the  Holbrook,  Cabot  & 
Rollins  Cori>oration.  B.  Patterson,  of  New 
York  City,  for  appellant.  No  opinion.  Order 
reversed,  with  flO  costs  and  disbursements, 
and  motion  denied,  on  Kuloschik  v.  Holbrook, 
Cabot  &  RolUns  Corp.,  147  N.  Y.  Supp.  1121. 
Order  filed.    See,  also,  149  N.  Y.  Supp.  1070. 


BARNEY,  Respondent  ▼.  CHEESIN,  Ap- 
pellant (Supreme  Court,  Appellate  Division, 
First  Department.  December  24,  1914.)  Ac- 
tion by  Marshall  A.  Barney  against  Alexander 
S.  Cheesin.  J.  S.  Wise,  Jr.,  of  New  York  City, 
for  appellant  J.  McLaren,  of  New  York  City, 
for  respondent  No  opinion.  Order  reversed 
with  $10  costs  and  disbursements,  and  motion 
granted,  with  $10  costs.    Order  filed. 


BARRETT,  Respondent  ▼.  BUFFALO 
GENERAL  ELEOTRIO  CO.,  Appellant  (Su- 
preme Court,  Appellate  Division,  Fourth  De- 
partment December  4,  1914.)  Action  by  Hugh 
Barrett  against  the  Buffalo  General  Electric 
Company.  No  opinion.  Judgment  and  order 
affirmed,  with  costs. 


BARROW.  Appellant,  v.  BARROW,  Re- 
spondent. (Supreme  Court  Appellate  Division, 
Second  Department  November  27,  1914.)  Ac- 
tion by  Robert  McMillan  Barrow  against  Con- 
stance Barrow.  No  opinion.  Order  affirmed, 
with  costs. 


BARTHOLOMAY  BREWERY  CO.,  Re- 
spondent V.  MANNING,  Appellant  et  al.  (Su- 
preme Court,  Appellate  Division,  Third  De- 
partment November  25,  1014.)  Action  by  the 
Bartholomay  Brewery  Company  against  Han- 
na  M.  Manning,  impleaded  with  others.  No 
opinion.  Motion  denied.  See,  also,  149  N.  Y. 
Supp.   1070.  

BARTLBTT  T.  STEWART.  (Supreme 
Court,   Appellate  Division,   First  Department 


December  11,  1014.)  Action  by  Charlotte  E. 
Bartlett  against  James  C.  Stewart  No  opin- 
ion. Application  denied,  with  $10  costs.  Or- 
der signed. 


BATTER  SON,  Respondent  t.  RAYMOND  et 
al..  Appellants.  (No.  6660.)  (Supreme  Court, 
Appellate  Division,  First  Department.  Decem- 
ber 24,  1914.)  Appeal  from  Special  Term,  New- 
York  County.  Action  by  James  G.  Batterson 
against  Harry  Raymond  and  others.  From  an 
order  granting  an  injunction,  pendente  lite  (87 
Misc.  Rep.  220,  140  N.  Y.  Supp.  706),  defend- 
ants appeal.  Modified  and  affirmed.  Daniel 
P.  Hnys,  of  New  York  City,  for  appellants. 
William  P.  Maloney,  of  New  York  City,  for  re- 
spondent. 

PER  CURIAM.  The  order  appealed  from 
should  be  modified,  by  requiring  the  plaintiff 
to  give  a  bond,  approved  by  a  Justice  of  the 
Supreme  Court,  in  the  penalty  of  $50,000,  con- 
ditioned upon  his  paying  the  amount  found 
due  by  the  final  judgment  in  this  action,  not 
exceeding  $50,000,  and,  .as  so  modified,  affirmed, 
without  costs  to  either  party. 


BEATTY  ▼.  IRELAND  et  al.  (Supreme 
(3ourt,  Appellate  Division,  Third  Department 
November  25,  1914.)  Action  by  Robert  A. 
Beatty  against  John  B.  Ireland  and  others. 
No  opinion.  Motion  granted.  See,  also,  152 
App.  Div.  588,  137  N.  Y.  Supp.  450;  149  N. 
Y.  Supp.  107a         

In  re  BENSON  AVE.  IN  CITY  OF  NEW 
YORK.  (Supreme  CJourt,  Appellate  Division, 
First  Department  December  18,  1914.)  In 
the  matter  of  the  application  of  the  City  of 
New  York  relative  to  acquiring  title  to  Benson 
Avenue,  etc.,-  in  which  Charles  Van  Riper  ap- 
peals. No  opinion.  Order  affirmed,  with  $10 
costs  and  disbursements.    Order  filed. 


BERO,  Respondent,  t.  TIDE  WATER  OIT^ 
CO.,  Appellant  ^upreme  Court,  Appellate  Di- 
vision, Second  Department  November  27, 
1914.)  Action  by  John  Berg  against  the  Tide 
Water  Oil  Company.  No  opinion.  Judgment 
and  order  unanimously  affirmed,  with  costs. 


BERGMAN,  Respondent,  v.  INTERNA- 
TIONAL FERRY  (50.,  Appellant.  (Supreme 
(Tourt,  Appellate  Division,  Fourth  Department. 
November  11,  1914.)  Action  by  Phillip  Berg- 
man, an  infant,  etc^  against  the  International 
Ferry  Company.  No  opinion.  Judgment  and 
order  affirmed,  with  costs. 


BERNSTEIN,  Respondent  ▼.  FRIEND,  Ap- 
pellant (Supreme  Court,  Appellate  Division, 
Second  Department.  December  11,  1914J  Ac- 
tion by  Esther  Bernstein  against  Isaac  Friend. 

PER  CURIAM.  Order  affirmed,  with  $10 
costs  and  disbursements.  We  cannot  say  that 
the  amendment  is  beyond  the  power  or  without 
the  discretion  of  the  Special  Term.  Zimmer- 
man V.  Dieckerhoff,  14  N.  Y.  St  Rep.  695; 
Deyo  V.  Morss,  144  N.  Y.  216,  SO  N.  E.  81. 
See.  also.  158  App.  Div.  902,  142  N.  Y.  Supp. 
1109. 


Digitized  byVjOOQlC 


UBMORANDUU  DBCISIONB 


1077 


BISSEL,  Bespondent,  t.  CORNWBLI/,  Ap- 
pellant, et  al.  (Supreme  Court,  Appellate  Divi- 
sion, Fourth  Department.  November  25^1914.) 
Action  by  Thomas  A.  Bissell  against  William. 
C  Gornwell,  impleaded  with  otberB. 

PER  CURIAM.  Order  affirmed,  with  $10 
costs  and  disbursements. 

FOOTE  and  LAMBERT,  JJ.,  dissent  upon 
the  ground  that  the  delay  of  over  11  years  by 
the  executors  in  moving  to  be  substituted  for 
the  deceased  plaintiff  is  gross  laches,  for  which 
no  sufficient  excuse  is  shown. 


BLACK,  Respondent,  v.  FONDA  et  al.,  Ap- 
pellants. (Supreme  Court,  Appellate  Division, 
First  Department  November  20,  1914.)  Ac- 
tion by  William  H.  Black  against  Bayard  Fon- 
da and  others.  A.  A.  Wray,  of  New  York  City, 
for  appellants.  3.  T.  S.  Wade,  Jr.,  of  New 
York  City,  for  respondent  No  opinion.  Judg- 
ment affirmed,  with  costs.  Order  filed.  See, 
also,  162  App.  Div.  907,  146  N.  Y.  Snpp.  1084. 


BUEFERNICH,  Respondent,  v.  LIVER- 
POOL &  LONDON  &  GLOBE  INS.  CO.,  Ap- 
pellant. (Supreme  Court,  Appellate  Division, 
Second  Department.  November  13,  1914.)  Ac- 
tion by  Efenry  Bliefernich  against  the  Liver- 
pool &  London  &   Globe   Insurance  Company. 

PER  CURIAM.  Judgment  and  order  re- 
versed, and  new  trial  granted,  costs  to  abide 
the  event,  unless  within  10  days  plaintilt  stipu- 
late to  reduce  the  verdict  by  the  sum  of  $400, 
together  with  proportionate  interest,  in  which 
event  the  judgment,  as  so  modified,  and  the  or- 
der, are   affirmed,   without  costs; 

BLINDERMAN  v.  GELB.  (Supreme  Court, 
Appellate  Division,  First  Department.  Decem- 
ber 81,  1914.)  Action  by  Jacob  Blinderman 
against  Samuel  Gelb.  No  opinion.  Application 
denied,  with  $10  costs.  Order  signed.  See, 
also,  150  N.  1.  Supp.  1077. 

BLINDERMAN  vTgELB.  (Supreme  Court, 
Appellate  Division,  First  Department.  Decem- 
ber 31,  1914.)  Action  by  Jacob  Blinderman 
against  Samuel  Gelb.  No  opinion.  Motion  de- 
nied with  $10  costs.  Order  filed.  See,  also, 
150  N.  Y.  Supp.  1077. 


BODE,   Respondent,   v.   PANAMA   R.   CO., 

Appellant.  (No.  6454.)  (Supreme  Court,  Ap- 
pellate Division,  First  Department.  November 
27,  1914.)  Appeal  from  Trial  Term,  New  York 
County.  Action  by  Carl  Bode  against  the 
Panama  Railroad  Company.  Judgment  for 
plaintiff,  and  defendant  appeals.  Reversed,  and 
new  trial  ordered.  Richard  R.  Rogers,  of  New 
York  City,  for  appellant.  John  H.  Jackson,  of 
New  York  City,  for  respondent 

PER  CURIAM.  The  verdict  as  to  defend- 
ant's negligence  was  clearly  against  the  weight 
of  evidence.  The  judgment  and  order  appealed 
from  are  therefore  reversed,  and  a  new  trial 
ordered,  with  costs  to  appellant  to  abide  event. 


December  4,  1914.)  Action  by  Carolina  Bosia, 
as  administratrix,  against  the  Pittsburgh  Con- 
tracting Company.  J.  A.  Goodwin,  of  White 
Plains,  for  appellant  S.  Wechsler,  of  New 
York  City,  for  respondent.  No  opinion.  Judg- 
ment and  order  affirmed,  with  costs.  Order  fil- 
ed.   See,  also,  150  N.  Y.  Supp.  1077. 


BOSIA  V.  PITTSBURGH  CONTRACTING 
CO.  (Supreme  Court,  Appellate  Division,  First 
Department.  December  24,  1914.)  Action  by 
Carolina  Bosia,  as  administratrix,  against  the 
Pittsburgh  Contracting  Company.  No  opinion. 
Motion  denied,  with  SIO  costs.  Order  filed. 
See,  also,  150  N.  Y.  Supp.  1077. 

BOVANZIBR,  Respondent,  ▼.  BABCOCK, 
Appellant  (Supreme  Court  Appellate  Divi- 
sion, Fourth  Department.  November  11,  1914.) 
Action  by  Paul  Bovanzier  against  Rnfus  A. 
Babcock. 

PER  CURIAM.  Order  reversed,  with  $10 
costs  and  disbursements,  and  motion  denied, 
with  $10  costs.  Held  that,  the  complaint  not 
being  subdivided  into  separately  numbered  para- 
graphs, the  denials  of  the  answer  are  to  be  deem- 
ed to  apply  to  ail  the  material  allegations  of 
the  complaint,  and,  even  if  considered  as  denials 
of  knowledge  or  information  sufficient  to  form 
a  belief,  are  sufficient  to  raise  an  issue  as  to  the 
allegations  of  transfer  to  and  ownership  by 
plaintiff.  See  Rochkind  v.  Perlman,  123  App. 
Div.  808.  108  N.  Y.  Supp.  224,  1151:  Curran 
v.  Art,  141  App.  Div.  659.  125  N.  Y.  Supp.  993. 

BRADLEY  et  al..  Respondents,  v.  DEGNON 
CONTRACTING  CO.  et  al..  Appellants.  (Su- 
preme Court,  Appellate  Division,  Second  De- 
partment. December  11,  1914.)  Action  by  Har- 
ry L.  Bradley  and  others  against  the  Degnon 
Contracting  Company  and  others.  Nfo  opinion. 
Interlocutory  judgment  affirmed,  with  costs. 
See,  also,  163  App.  Div.  961,  148  N.  Y.  Supp. 
1107. 


BRADY  V.  ERLANOEH.  (Supreme  Court, 
Appellate  Division,  First  Department  Decem- 
ber 11,  1914.)  Action  by  William  A.  Brady 
against  Abraham  L.  Erlanger.  No  opinion. 
Motion  denied,  with  $10  costs.  Order  filed. 
See,  also,  149  N.  Y.  Snpp.  929. 


BOSIA,  Respondent,  v.  PITTSBURGH 
CONTRACTING  CO.,  Appellant  (Supreme 
Court,  •  Appellate  Division,   First   Department. 


BRADY  V.  INTERBORO  RAPID  TRANS- 
IT CO.  (Supreme  Court,  Appellate  Division, 
First  Department.  December  31,  1914.)  Ac- 
tion by  John  Brady  against  the  Interboro  Rap- 
id Transit  Company.  No  opinion.  Motion  de- 
nied, with  $10  costs.  Order  filed.  See,  also, 
150  !n.  Y.  Supp.  1077. 

BRADY  V.  INTERBORO  RAPID  TRANS- 
IT CO.  (Supreme  Court  Appellate  Division, 
First  Department.  December  31,  1914.)  Ac- 
tion by  John  Brady  against  the  Interboro  Rap- 
id Transit  Company.  No  opinion.  Application 
denied  with  $10  costs.  Order  signed.  See, 
also,  150  N.  Y.  Supp.  1077. 

BRENNAN.  Respondent,  v.  NEW  YORK  & 
OTIEENS  ELECTRIC  LIGHT  ft  POWER 
CO.,  Appellant.    (Supreme  Court,  Appellate  Di- 


Digitized  by 


Google 


1078 


160  NEW  YORK  SDPfliBUaHT 


vision.  Second  I>epartnient  December  18, 
1014.)  Action  by  Thomas  Brennan  against  the 
Kew  Tork  &  Queens  Electric  Light  &  Power 
Company.  No  opinion.  Judgment  and  order 
unanimously  affirmed,  with  costs. 

BREWSTER,  Respondent,  v.  BASTIAN 
BROS.  CO.,  Appellant.  (Supreme  Court,  Ap- 
pellate Division,  Fourth  Department.  Novem- 
ber 11,  1914.)  Action  by  George  Brewster 
against  the  Bastian  Bros.  Company. 

PER  CURIAM.  JudKment  and  order  affirm- 
ed, with  costs.  Held,  assuming  error  to  have 
been  committed  in  receiving  in  evidence  the 
opinion  of  plaintiff's  expert  witnesses,  to  the 
effect  that  the  machine  was  not  prooerly  guard- 
ed, still  we  think  the  error  was  not  so  prejudi- 
cial to  the  defendant  as  to  require  a  reversal 
of  the  judnnent.  See,  also,  149  N,  1.  Snpp. 
1072;   1507*.  Y.  Supp.  1078. 

BREWSTER,  Respondent,  v.  BASTIAN 
BROS.  CO.,  Appellant.  (Supreme  Court,  Ap- 
pellate Division,  Fourth  Department.  Decem- 
ber %  1014.)  Action  by  George  Brewster 
against  the  Bastian  Bros.  Company.  No  opin- 
ion. Motion  for  reareument  (150  N.  Y.  Supp. 
l078)  denied,  with  $10  costs.  Motion  for  leave 
to  appeal  to  Court  of  Appeals  denied. 

BRIDGMAN  v.  bFsCh'*  PERCIVAL  CO. 

et  al.  (Supreme  Court.  Appellate  Division, 
Fourth  Department.  November  25,  1914.)  Ac- 
tion by  Edwin  Bridgman  against  the  Buscb  & 
Percival  Company  and  Rutherford  D.  Rickett- 
son.  No  opinion.  Judgment  and  order  affirm- 
ed, with  costs,  on  appeal  of  defendant  Basch 
&  Percival  Company.  Judement  and  order  en- 
tered upon  nonsuit  aa  to  defendant  Bickettson 
affirmed,  with  costs. 


BROWN  Respondent,  v.  DALY  et  al.,  Ap- 
pellants. (Supreme  Court,  Appellate  Division, 
First  Department.  December  18,  1914.)  Ac- 
tion by  Henry  C.  Brown  against  Marcus  Daly, 
impleaded  with  Margaret  P.  Brown  and  anoth- 
er. V.  Hewitt,  of  New  York  City,  for  appel- 
lants. H.  de  F.  Baldwin,  of  New  York  City, 
for  respondent.  No  opinion.  Judgment,  and 
order  affirmed,  with  costs  to  plaintiff,  respond- 
ent, and  to  the  guardian  ad  litem  of  the  de- 
fendants, appellants,  payable  out  of  the  estate. 
Order  filed. 


BROWN,  Respondent,  ▼.  PITTSBURG 
BLDG.  CO.,  Appellant,  et  al.  (Supreme  Court, 
Appellate  Division,  Second  Department.  No- 
vember 27,  1914.)  Action  by  Alice  Brown,  as 
administratrix,  etc..  of  William  Brown,  deceas- 
ed, against  the  Pittsburg  Building  Company, 
impleaded  with  another.  No  opinion.  Judg- 
ment and  order  affirmed,  with  C06t8. 

BURR,  J.,  dissents^ 

BROWN,  Appellant,  v.  TOWN  OF  EVANS, 
et  aU  Respondents.  (Supreme  Court,  Appel- 
late Division,  Fourth  Department.  November 
11,  1914.)  Action  by  M.  Fillmore  Brown,  as 
administrator,  etc.,  against  the  Town  of  Evans 
and  others.  No  opinion.  Motion  for  reareu- 
ment (149  N.  Y.  Supp.  1073)  denied,  with  $10 
costs. 


In  re  BROWNING.  (Sapreme  Court,  Appel- 
late Division,  First  Department  November  27, 
1914.)  In  the  matter  of  Anna  M.  Browning, 
deceased.  No  opinion.  Decree  (80  Misc.  Kep. 
eiO,  142  N.  Y.  Supp.  683)  afBrmed,  with  costs. 
Order  filed. 


BUCHBINDER  et  al,  v.  SILVERSTEIN  et 

al.  (Supreme  Court,  Appellate  Division,  Fourth 
Department  November  18,  1914.)  Action  by 
Hyman  Buchbinder  and  another  against  Isaac 
Silverstein  and  others.  No  opinion.  Judgment 
affirmed,  with  separate  bills  of  costs  to  each  of 
the  respondents  appearing  upon  this  appeal  by 
separate  attorneys. 


BUGHMAN  et  al.,  AppeUants,  v.  JALLOW- 
SKY,  Respondent.  (Supreme  Court,  Appellate 
Division,  Jb^irst  Department  December  11, 
1914.)  Action  by  Liber  Buchman  and  others 
against  Sholiem  Jallowsky.  C.  U.  Broas,  of 
New  York  City,  for  appellants.  J.  C.  Brand, 
of  New  York  City,  for  respondent  No  opinion. 
Order  affirmed,  with  $10  costs  and  disburse- 
ments.   Order  filed. 

BUFFALO  FORGE  CO.,  Appellant,  v. 
FRANKLIN  BOILER  WORKS  CO.,  Respond- 
ent (Supreme  Court,  Appellate  Divi^on, 
Fourth  Department  Novemt>er  18,  1914.)  Ac- 
tion by  the  Buffalo  Forge  Company  against  the 
Franklin  Boiler  Works  Company. 

PER  CURIAM.  Order  reversed,  and  motion 
denied,  without  costs  of  this  appeal  to  either 
party,  upon  condition  that  plaintiff  stipulate 
in  writing,  within  five  days  after  service  of  a 
copy  of  this  order  with  notice  of  entry  thereof, 
that  it  will  admit  as  proven  upon  the  trial  the 
facts  stated  in  the  written  stipulation  alreadj- 
made  and  the  additional  facts  covered  by  the 
verbal  stipulation  referred  to  in  the  order.  If 
such  stipulation  be  not  given  the  order  is  af- 
firmed with  $10  costs  and  disbursements. 

BURGER  V.  A6NEY.  (Supreme  Court,  Ap- 
pellate Division,  First  Department  December 
24,  1914.)  Action  by  Clarence  L.  Burger 
against  George  B.  Agney.  No  opinion.  Appli- 
cation granted.  Order  signed.  See,  also,  l50 
N,  Y.  Supp.  1078.    

BURGER  V.  AGNEY.  (Supreme  Court.  Ap- 
pellate Division,  First  Department  December 
24,  1914.)  Action  by  Clarence  I/.  Buraer 
against  George  B.  Agney.  No  opinion.  Mouon 
granted.      Order   filed.      See,    also,   150    N.  Y. 

Supp.  107a 


BURKE  V.  NEW  YORK  CENT.  &  H.  B. 
R.  CO.  (Sapreme  Court,  Appellate  Division, 
Fourth  Department  November  11,  1914.)  Ac- 
tion by  David  E.  Burke,  an  infant,  etc 
against  the  New  York  Central  &  Hodson  Biver 
Railroad  Company. 

PER  CURIAM.  Defendant's  exceptions  sns- 
tained,  order  denying  motion  to  set  aside  the 
verdict  reversed,  verdict  set  aside,  and  verdict 
directed  for  the  defendant,  with  costs  in  this 
court  and  the  trial  court.  Held,  defendant 
owed  no  duty  to  the  plaintiff  to  mark  the  rear 
end  of  its  train  with  lights,  and  wax  nob  gnilty 
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of  negligence  as  to  the  plaintiff  if  it  failed  to 
do  so.  Plaintiff  was  guilty  of  contributory 
negligence  as  matter  of  law. 

KRUSE,  P.  J.,  dissents,  upon  the  ground  that 
the  defendant's  negligence,  as  well  as  the  plain- 
tiff's contributory  negligence,  were  questions  of 
fact  under  the  evidence. 


BURMESTKR,  Respondent,  ▼.  O'BRIEN, 
Appellant  ^upreme  Court,  Appellate  Divi- 
sion, Second  Department.  December  18,  1014.) 
Action  by  Anna  Frances  Burmester,  individu- 
ally and  as  executrix,  etc.,  against  Charles  T. 
M.  O'Brien.  No  opinion.  Order  affirmed,  with- 
out costs.     See,  also,  149  N.  Y.  Supp.  1074. 


BUBRELL  V.  CITY  OF  NEW  YORK.  (Su- 
preme Court,  Appellate  Division,  First  Depart- 
ment. December  11,  1914.)  Action  by  Fenella 
Burrell  against  the  City  of  New  York.  No  opin- 
ion. Motion  denied,  with  $10  costs.  Order 
filed.  See,  also,  164  App.  Div.  245,  149  N.  Y. 
Supp.  812. 

BURTNETT,  Respondent,  v.  ERIE  R.  CO., 
Appellant.  (Supreme  Court,  Appellate  Divi- 
sion, First  Department.  December  18,  1014.) 
Action  by  Torrence  M.  Burtnett  against  the  Erie 
Railroad  Company.  W.  C.  Cannon,  of  New 
York  City,  for  appellant  T.  J.  O'Neill,  of  New 
York  City,  for  respondent. 

PER  CURIAM.  Judgment  and  order  affirm- 
ed, with  costs.     Order  filed. 

CLARKE,  J.,  dissents.  See,  also,  169  App. 
Div.  712,  144  N.  Y.  Snpp.  969. 

BUSH,  Appellant,  v.  BUSH  et  al.,  Respond- 
ents. (Supreme  Court,  Appellate  Division, 
First  Department  November  20,  1914.)  Ac- 
tion by  Pine  E.  Bush  against  Marion  Bush  and 
another.  J.  W.  Brainsby,  of  New  York  City, 
for  appellant  T.  B.  Chancellor,  of  New  York 
City,  for  respondents.  No  opinion.  Judgment 
affirmed,  with  costs.  Order  filed.  See,  also, 
163  App.  Div.  945,  148  N.  Y.  Supp.  1108;  150 
N.  Y.  Supp.  1079.    

BUSH  v.  BUSH.  (Supreme  Court,  Appellate 
Division,  First  Department.  December  11, 
1914.)  Action  by  Pine  E.  Bush  against  Marion 
Bush.  No  opinion.  Motion  granted.  Order 
filed.     See,  also,  150  N.  Y.  Supp.  1079. 

BUSHBY,  Respondent  v.  BERKELEY,  Ap- 
pellant. (No.  6548.)  (Supreme  Court,  Appel- 
late Division,  First  Department.  December  31, 
1914.)  Appeal  from  Judgment  on  Report  of 
Referee.  Action  by  James  C.  Busbby  against 
Lancelot  M.  Berkeley.  From  a  final  judgment 
for  the  plaintiff,  confirming  the  report  of  a  ref- 
eree, defendant  appeals.  Modified  and  affirmed. 
See,  also,  149  N.  Y.  Supp.  1073.  L.  M.  Berk- 
eley, of  New  York  City,  for  appellant.  Max 
D.  Steuer,  of  New  York  City,  for  respondent 

PER  CURIAM.  An  examination  of  the  rec- 
ord clearly  shows  that  the  defendant  is  not 
entitled  to  an  offset  in  what  is  termed  the 
Pnckhafer  item.  He  refused  to  recognize  the 
authority  of  the  plaintiff  to  satisfy  that  claim, 
and  proceeded  to  enforce  it  against  the  rail- 
road company,  recovering   a  judgment,   which 


was  subsequently  affirmed  by  the  Court  of  Ap- 
peals. 'Nor  is  there  any  basis  for  an  offset  in 
what  is  known  as  the  Foster  No.  2  item.  The 
referee  so  found,  and  there  is  an  abundance  of 
evidence  to  sustain  his  finding.  On  an  appeal 
by  the  plaintiff  this  court  modified  the  judg- 
ment, by  allowing  him  interest  on  the  amount 
found  due  from  the  defendant  Bushby  v.  Berk- 
eley, 100  App.  Div.  916,  145  N.  Y.  Supp.  1115. 
The  same  rule  should  be  applied  to  the  de- 
fendant, and  he  should  be  aUowed  interest  on 
$529.09,  given  to  him  as  an  offset  in  the  final 
judgment.  The  interest  on  this  sum  amounts 
to  $214.28.  The  judgment  appealed  from,  there- 
fore, should  be  modified  accordingly,  and,  as  so 
modified,  affirmed,  without  costs  to  either  party 
in  this  court 

BUTLER,  Respondent,  t.  CITY  OF  NEW 
YORK,  Appellant  (Supreme  Court,  Appellate 
Division,  Second  Department  December  11, 
1914.)  Action  by  Michael  Butler  against  the 
City  of  New  York.  No  opinion.  Judgment  and 
order  unanimously  affirmed,  with  costs. 


BUTLEai  v.  McGOVERN  et  aL  (Supreme 
Court,  Appellate  Division,  Third  Department 
November  25,  1914.)  Action  by  George  H. 
Butler  against  Patrick  McGovem  and  another. 
No  opinion.  Motion  denied.  See,  also,  149 
N.  Y.  Supp.  1073. 


CAGNEY  T.  DALY.  (Supreme  Court,  Ap- 
pellate Division,  First  Department  December 
24,  1914.)  Action  by  William  B.  Cagney 
against  William  C.  Daly.  No  opinion.  Appli- 
cation denied,  with  $10  costs.  Order  signed. 
See,  also,  149  N.  Y.  Supp.  985. 


CALIBRISOTTO,  Respondent,  v.  POSTAL 
TatANSFfiR  SERVICE,  Inc.,  Appellant  (Su- 
preme Court,  Appellate  Ddvision,  F'irst  Depart- 
ment November  20,  1914.)  Action  by  Ldcia 
A.  Calibrisotto,  as  adsunistratrix,  against 
the  Postal  Transfer  Service,  Incorporated. 
J.  V.  Bouvier,  Jr.,  of  New  York  City,  for 
appellant  M.  Schneiderman,  of  New  York 
City,  for  respondent.  No  opinion.  Judgment 
and  order  affirmed,  with  costs.     Order  filed. 

OANDEE,  AppeliantTv^  PENNSYLVANIA 
R.  CO..  Respondent  (Supreme  Court,  Appel- 
late Division,  Fourth  Department  December 
4,  1914.)  Action  by  Frank  Candee  against  the 
Pennsylvania  Railroad  Company. 

PER  CURIAM.  Order  (84  Misc.  Rep.  606, 
147  N.  Y.  Supp.  529)  reversed,  with  costs,  and 
verdict  of  jury  reiikstated. 

FOOTE  and  ROBSON,  JJ..  dissent 

CANNON,  Respondent,  ▼.  FARGO.  Appel- 
lant (Supreme  Court,  Appellate  Division, 
Second  Department.  November  27,  1914.)  Ac- 
tion by  Jonn  Cannon  against  James  C.  Fargo, 
as  President  of  the  American  Express  Company. 

PER  CURIAM.  Under  the  principle  declared 
in  previous  reversals  (138  App.  Div.  20,  122 
N.  Y.  Supp.  576;  147  App.  Div.  51,  131  N.  Y. 
Supp.  643;  158  App.  l5iv.  290,  142  N.  Y. 
Supp.  1056),  the  present  verdict  for  plaintiff 
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cannot  stand.  In  helping  anload  this  express 
box,  plaintiff  was  not  aware  that  such  assist- 
ance was  any  part  of  his  duties,  as  he  had  sworn 
himself.  Without  exception  on  cither  side, 
the  court  on  this  trial  charged  "that  unless  he 
[plaintiff]  did  it  as  a  part  of,  his  duty,  Isnowing 
that  it  was  a  part  of  his  duty,  he  cannot  re- 
cover." But  iSaintlfPs  own  testimony  as  to 
his  knowledge  and  purpose  required  the  court 
to  reject  a  verdict  for  him  on  this  issue.  The 
judgment  and  order  are  therefore  reversed  on 
the  law  and  on  the  facts,  and  as  further  trials 
cannot  overcome  plaintiff's  original  testimony 
as  to  his  own  knowledge  and  purpose,  final 
judgment  is  directed  dismissing  the  complaint, 
with  costs. 

CANTWELK  Respondent,  v.  NEW  YORK 
CENT.  &  H.  R.  R.  Co.,  Appellant.  (Supreme 
Court,  Appellate  Division,  First  Department 
December  18,  1914.)  Action  by  Michael  Cant- 
weU,  as  administrator,  against  the  New  York 
Central  &  Hudson  River  Railroad  Company. 
M.  Gilligan,  for  appellant.  G.  F.  Hickey,  of 
New  York  City,  for  respondent.  No  opinion. 
Judgment  and  order  affirmed,  with  costs.  Order 
filed.  ___^ 

CARPBNTE3R  MOTOR  VEHICLE  CO., 
Respondent,  v.  MARSHALL,  Appellant.  (Su- 
preme Court,  Appellate  Division,  Second  De- 
partment. December  11,  1914.)  Action  by  the 
Carpenter  Motor  Vehicle  Company  against 
Raymond  W.  Marshall.  No  opinion.  Motion 
granted,  on  condition  that  appellant  perfect  his 
appeal,  place  the  case  on  the  January  calendar, 
and  be  ready  for  argument  when  reached; 
otherwise,  motion  denied,  with  costs. 

CARRIZZO,  Respondent,  v.  NEW  YORK,  8. 
ft  W.  R.  Co.,  Appellant.  (Supreme  Court,  Ap- 
pellate Division,  Second  Department.  Novem- 
ber 20,  1914.)  Action  by  George  Carrizw) 
against  the  New  York,  Susquehanna  &  Western 
Railroad  Company.  No  opinion.  Judgment 
and   order   unanimously  affirmed,  with  costs. 

CASEY,  Appellant,  v.  GANNON  et  al..  Re- 
spondents (four  cases).  (Supreme  Court,  Appel- 
late Division,  Second  Department.  December 
4,  1914.)  Appeal  from  Special  Term,  Kings 
Gonnty.  Action  by  James  J.  Casey  against 
B^nk  S.  Gannon  and  another.  From  judg- 
ments denying  plaintiff's  motion  to  discontinue 
the  cause,  to  retax  costs  and  to  modify  the  judg- 
ment, to  open  plaintiff's  default,  and  for  a 
commission,  he  appeals.  Order  denying  mo- 
tion to  discontinue  reversed  and  motion  granted, 
order  denying  motion  to  retax  costs  and  modify 
judgment  reversed,  order  denying  motion  to 
open  default  reversed,  and  order  denying  motion 
for  a  commission  affirmed.  John  S.  Wise,  Jr., 
for  appellant.  Frank  S.  Gannon,  Jr.,  of  New 
York  City,  for  respondent  executors.  W.  Ben- 
ton Crisp,  of  New  York  City,  for  respondents 
Wagener  and  Cotter.  Parker  K.  Deane.  of  New 
York  City,  for  respondents  Ganes  and  others. 

PER  CURIAM.  The  court  was  justified  in 
refusing  to  issue  a  commission  to  take  the  tes- 
timony of  Hughes  and  to  delay  the  trial  there- 


for, or  by  reason  of  the  sickness  of  Downing, 
and  even  in  refusing  to  open  the  default  if  the 
denial  of  the  motion  to  discontinue  on  payment 
of  costs  was  warranted.  But  the  motion  to 
discontinue  should  have  been  granted,  as  the 
plaintiff  by  the  pleadings  alone  moved  affirma- 
tively under  the  statute  to  test  the  validity  of 
the  will.  The  principal  defendants  even  denied 
that  the  necessary  persons  had  been  brought 
in  as  parties.  The  order  denying  the  motion 
to  discontinue  should  be  reversed,  with  $10  costs 
and  disbursements  against  the  respondents,  and 
the  motion  to  discontinue  upon  payment  of  tax- 
able costs  to  each  group  of  respondents  granted. 
The  order  denying  the  motion  to  retax  the 
costs  and  to  modi&  the  judgment  is  reversed, 
without  costs.  The  order  denying  the  mo- 
tion to  open  the  default  should  be  reversed,  with 
$10  costs  and  disbursements  against  all  re- 
spondents, and  the  motion  granted.  The  order 
denying  the  motion  for  a  commission  is  affirmed, 
with  $10  costs  and  disbursements  to  each  group 
of  respondents. 


CASEY,  Respondent,  r.  MORSE  DRY 
DOCK  &  REPAIR  CO.,  Appellant.  (Supreme 
Court,  Appellate  Division,  Second  Department. 
December  4,  1914.)  Action  by  Martin  Casey 
against  the  Morse  Dry  Dock  &  Repair  Com- 
pany.   • 

PER  CURIAM.  Judgment  and  order  af- 
firmed, with  costs. 

CARR,  J.,  not  voting. 

CAVANAU6H,  Respondent,  v.  MURPHY  et 
al..  Appellants.  (Supreme  Court,  Appellate 
Division,  First  Department.  December  24, 
1914.)  Action  by  Frances  M.  Cavanaugh,  in- 
dividually, etc.,  against  Josephine  A.  Murphy 
and  others.  A.  G.  McLaughlin,  of  New  York 
City,  for  appellants.  T.  M.  Rowlette,  of  New 
York  CSty,  tor  respondent.  No  opinion.  Judg- 
ment and  order  affirmed,  with  costs.  Order  fil- 
ed.    See,  also,  149  N.  Y.  Supp.  1074. 

CAWSTON  CONST.  CO.,  Appellant,  t. 
PROSPECT  INVESTING  CO.  et  al..  Respond- 
ents. (Supreme  Court,  Appellate  Division, 
First  Department.  December  18,  1914.)  Ac- 
tion by  the  Cawston  Construction  Company 
against  the  Prospect  Investing  Company  and 
others.     B.  Locker,  of  New  York  City,  for  ap- 

?iellant.     B.  B.  Stringham,  of  New  York.  City, 
or  respondents.    No  opinion.    Judgment  affirm- 
ed, with  costs.    Order  filed. 

CERF,  Appellant,  v.  UNITED  STATES 
TITLE  GUARANTY  CO.,  Respondent.  (Su- 
preme Court,  Appellate  Division,  Krst  De- 
partment. November  27,  1914.)  Action  by 
Gustave  Cerf  against  the  United  States  Title 
Guaranty  Company.  A.  Knox,  of  New  York 
City,  for  appellant.  M.  Jjeff,  of  New  York  City, 
for  respondent.  No  opinion.  Order  affirmed, 
with  $10  costs  and  disbursements.    Order  filed. 

CHAPMAN,  Respondent,  v.  FARGCX  Appel- 
lant. (Supreme  CJourt,  Appellate  Division, 
Fourth  Department.  November  25,  1914.)  Ac- 
tion by  Louis  H.  Chapman  against  James  O. 
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Fargo,  as  President  of  the  American  Express 
Company. 

I'KR  CDRIAM.  Judgment  and  order  affirm- 
ed, with  costs.  Sec,  also,  160  App.  0iv.  913, 
1«  N.  Y.  Supp.  1117. 

MERRBLIi.  J.,  dissents,  upon  the  ground  that 
the  verdict  is  entirely  speculative,  and  not 
based  upon  sufficient  competent  evidence  of 
damages. 

In  re  CHEBRA  BIKOR  CHOLEM  B'NAI 
ISRAEL.  ■  (Supreme  Court,  Appellate  Division, 
First  Department  December  11, 1914.)  In  the 
matter  oi  the  application  of  the  Cbebra  Bikor 
Cbolem  B'nai  IsraeL  No  opinion.  Motion 
granted.    Order  filed. 

CHURCH  EXTENSION  COMMITTEE  OP 
PRESBYTERY  OF  NEW  YORK,  Reroondent, 
V.  CITY  OF  NEW  YORK,  Appellant.  (Supreme 
Court,  Appellate  Division,  First  Department. 
November  27,  1914.)  Action  by  the  Church  In- 
tension Committee  of  the  Presbytery  of  New 
York  against  the  City  of  New  York.  O.  A. 
Peters,  of  New  York  City,  for  appellant  J.  C. 
Prizer,  of  New  York  City,  for  respondent.  No 
opinion.  Judgments  and  order  affirmed,  with 
costs.    Order  filed. 


CITRON,  Appellant,  v.  NESI,  Respondent  et 
al.  (Supreme  Court,  Appellate  Division,  First 
Department.  December  18,  1914.)  Action  by 
I-ena  Citron  against  Michele  Nesi,  impleaded 
with  others.  M.  Schleimer.  of  New  York  City, 
for  appellant.  H.  C.  Rickaby,  of  New  York 
City,  for  respondent.  No  opinion.  Order  af- 
firmed, with  $10  costs  and  disbursements.  Or- 
der filed. 


CITY  OF  BUFFALO,  Appellant,  v.  GRA- 
HAM et  al.,  Respondents.  (Supreme  Court, 
Appellate  Division,  Fourth  Department.  No- 
vember 25,  1914.)  Action  by  the  City  of  Buf- 
falo against  Clara  Qrabam  and  others. 

PER  CURIAM.  Judgment  affirmed,  with 
costs.  It  is  stated  in  the  record  that  the  facts 
are  not  in  dispute,  but  the  evidence  is  not  con- 
tained in  the  record,  and  the  answer  denies  the 
allegations  of  the  complaint  respecting  the  vio- 
lation of  the  ordinance.  It  cannot,  therefore,  be 
held  that  the  dismissal  of  the  complaint  was 
improper,  even  assuming  that  the  ordinance  was 
effective. 


CITY  OF  NEW  YORK,  Respondent,  v. 
FIDELITY  ft  DEPOSIT  CO.,  Appellant. 
(Supreme  Court,  Appellate  Division,  First  De- 
partment December  4,.  1914.)  Action  by  the 
City  of  New  York  against  the  Fidelity  &  De- 
posit Company.  J.  C.  Townsend,  of  New  York 
City,  for  appellant.  B.  C.  Kindleber^er,  of  New 
York  City,  for  respondent  No  opinion.  Judg- 
ment affirmed,  with  costs.    Order  filed. 

CITY  OP  NBfW  YORK  v.  HEARST.  (Su- 
preme Court,  Appellate  Division,  Krst  Depart- 
ment. November  27,  1914.)  Action  by  the 
City  of  New  York  against  William  R.  Hearst, 


as  president,  etc.  W.  E.  O.  Mayer,  of  New  York 
City,  for  plaintiff.  S.  Untennyer,  of  New 
York  City,  tor  defendant 

PER  CURIAM.  Exceptions  overruled,  and 
motion  for  new  trial  denied,  with  costs,  and 
judgment  ordered  to  be  entered  on  the  ver- 
dict, with  costs,  on  authority  of  prevailing 
opinion  in  City  of  New  York  v.  Hearst,  142 
App.  Div.  343,  126  N.  Y.  Supp.  917.  Settle 
order  on  notice.  See,  also,  149  App.  Div.  948, 
134  N.  Y.  Supp.  1128. 

DOWLIXG,  J.,  dissents,  on  former  dissent- 
ing opinion  in  same  case. 

CITY  OP  NEW  YORK  v.  LINSON  et  al. 
(Supreme  Court,  Appellate  Division,  First  De- 
partment November  27,  1914.)  Action  by 
the  City  of  New  York  against  John  Linson  and 
others.  No  opinion.  Alotion  to  dismiss  appeal 
granted,  with  $10  costs,  unless  appellant  com- 
ply with  terms  stated  in  order.  Order  filed. 
See,  also,  ISO  N.  Y.  Sapp.  1081. 


CITY  OF  NEW  YORK,  Appellant,  v.  LIN- 
SON et  al..  Respondents.  (Supreme  Court,  Ap- 
pellate Division,  First  Department.  December 
11,  1914.)  Action  by  the  City  of  New  York 
against  John  J.  Linson  and  others.  W.  McM. 
Speer,  of  New  York  City,  for  appellant.  A. 
Van  Etten,  of  Kingston,  for  respondents.  No 
opinion.  Order  affirmed  on  consent,  as  stated 
in  order.  Older  filed.  See,  •also,  l&O  N.  Y. 
Supp.  1081. 


CI^ARBCB,  Respondent,  v.  CITY  OP  SYRA- 
CUSE, Appellant.  (Supreme  Court,  Appellate 
Division,  Fonrth  Department  December  2, 
1914.)  Action  by  Jotui  J.  Clarke,  as  adminis- 
trator, etc,  against  the  City  of  Syracuse.  No 
opinion.  Judgment  and  order  affirmed,  with 
costs. 


C.  LUDWIO  BAUMANN  &  CO.,  BROOK- 
LYN, Respondent,  v.  BAUMANN  et  aL,  Ap- 
pellants. (Supreme  Court,  Appellate  Division, 
Second  Department.  November  20,  1914.)  Ac- 
tion by  C.  Ludwig  Banmann  &  Co.,  Brooklyn, 
against  Amelia  Baumann  and  others.  No  opin- 
ion. Order  affirmed,  with  $10  costs  and  dis- 
bursements.    See,  also,  149  N.  Y.  Supp.  1075. 


COHEJN,  Respondent,  v.  EAGLE  PENCIL 
CO.  et  al.,  Appellants.  (Supreme  Court,  Appel- 
late Division,  Second  Department  November 
13,  1914.)  Action  by  Max  Cohen  against  the 
Eagle  Pencil  Company  and  others.  No  opinion. 
Motion  for  stay  denied,  with  $10  costs,  and 
temporary  stay  contained  in  the  order  to  show 
cause  vacated. 

COLLINS,  Respondent,  v.  SWEENEY,  Aij- 
pellant,  et  al.  (Supreme  Court,  Appellate  Divi- 
sion, Second  Department.  December  4,  1914.) 
Action  by  Alva  Collins  against  Mar^  C. 
Sweeney  and  HSdward  J.  Sweeney.  No  opinion. 
Order  affirmed,  with  $10  costs  and  disburse- 
ments, upon  the  ground  that  the  sufficiency  of 
the  complaint  cannot  be  raised  upon  a  motion 
to  vacate  a  judgment  entered  by  default 
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COI/T,  Appellant,  t.  COLT,  Bespondent 
(Supreme  Court,  Appellate  Division,  Elrst  De- 
partment. December  18,  1914.)  Action  by 
Klizabetb  B.  Colt  against  Harris  D.  Colt.  A. 
Uruber,  of  New  York  City,  for  appellant.  G.  F. 
Lewis,  of  New  York  City,  for  respondent. 

PEH  CURIAM.  Order  affirmed,  with  flO 
costs  and  disbursements,  with  leare  to  plaintiff 
to  amend  on  payment  of  costs.    Order  filed. 

CLARKE  and  SCOTT,  JJ.,  dissent,  on  De 
Brauwere  v.  De  Brauwere,  203  N.  Y.  463,  9tJ 
N.  B.  722,  38  L.  R.  A.  (N.  S.)  508. 


COMMONWEALTH  OF  KENTUCKY,  Ap- 
pellant, V.  CHARLES  E.  MERRILL  CO.,  Re- 
spondent. (Supreme  Court,  Appellate  Division, 
lirst  Department.  November  27,  1914.)  Ac- 
tion by  the  Commonwealth  of  Kentucky  against 
the  Charles  B.  Merrill  CSompany.  A.  T.  Sapin- 
sky,  of  New  York  City,  for  appellant  P.  Mer- 
rill, of  New  York  City,  for  respondent.  No 
opinion.  Judgment  affirmed,  with  costs.  Order 
filed. 


CONWAY,  Respondent,  v.  NAYLOB  et  al., 
Appellants,  (Supreme  Court,  Appellate  Divi- 
sion, Second  Department  December  4,  1914.) 
Action  by  Evander  Conway  against  George  Nay- 
lor,  Jr.,  and  John  Naylor,  copartners,  etc. 

PER  CURIAM.  Judgment  and  order  re- 
versed, and  new  trial  granted,  costs  to  abide  the 
event  The  evidence  clearly  shows  plaintiff 
to  have  been  negligent  He  himself  set  up  the 
collar  with  the  projecting  set  screws,  and  con- 
nected the  shafting,  erected  the  platform  on 
which  he  stood,  and  decided  how  high  he  would 
build  it  He  was  fully  aware  of  the  dangers 
from  these  revolving  screws  catching  his  cloth- 
ing. He  was  not  relieved  from  taking  care  be- 
cause told  to  have  the  job  finished  that  day.  In 
order  to  measure  the  space  above  this  collar, 
plaintiff  admits  standing  about  a  foot  from  this 
shafting.  He  was  free  to  determine  for  him- 
self his  position.  Bourdon  v.  Plaza  Operating 
Co.,  160  App.  Div.  768,  144  N.  Y.  Supp.  921. 
Apparently  an  inadvertent  step  brought  his 
clothing  into  contact,  an  act  for  which  he  has 
only  himself  to  blame. 

CROW,  Appellant,  v.  WARNER,  Bespondent 
(Supreme  Court,  Appellate  Division,  First  De- 
partment. November  27,  1914.)  Action  by  Da- 
vid Crow  against  H.  Dudley  Warner.  W.  G. 
Phlippeau,  of  New  York  City,  for  appellant. 
M.  S.  Guiterman,  of  New  York  City,  for  re- 
spondent No  opinion.  Judgment  affirmed, 
with  costs.    Order  filed. 


D'AMATO  et  aj.  v.  ELKEMA  et  al.  Su- 
preme Court,  Appellate  Division,  Second  De- 
partment. November  13,  1914.)  Action  by 
Gaetano  lyAmato  and  others  against  Annie  V. 
Elkema  and  another,  as  substituted  trustees, 
etc.,  of  Mary  A.  Buskirk,  deceased,  and  others. 

PER  CURIAM.  Judgment  reversed,  and  new 
trial  granted,  costs  to  abide  the  final  award  of 
costs,  unless  plaintiffs  stipulate  within  10  days 
after  entry  of  the  order  herein  to  reduce  the 
amount  fonnd  doe  to  them  by,  the  decision  and 
the  judgment  to  the  sum  of  $5,402.02.    If  such 


stipulation  is  given,  then  the  said  judgment  is 
affirmed,  without  costs,  and  the  thirty-second 
finding  of  fact  is  modified,  by  crediting  defend- 
ants with  the  expenses  or  the  loan,  $335,  and 
one-half  of  the  architect's  fees,  $125,  and  reduc- 
ing the  amount  of  the  interest  accordingly.  A 
new  finding  may  be  presented  containing  these 
modifications. 


DAVIS,  Respondent,  v.  FAOUR  et  al.,  Ap- 
pellants. (Supreme  Court,  Appellate  Division, 
First  Department.  December  11,  1914.)  Ac- 
tion by  Hyman  Davis  against  George  J.  Faonr 
and  others.  A.  Sutherland,  for  appellants.  No 
opinion.  Order  reversed,  with  $10  costs  sjod 
disbursements,  and  motion  to  dismiss  complaint 
for  want  of  prosecution  granted,  with  $10  costs. 
Order  filed. 


DAZEY  T.  NEW  YORK  CENT.  &  H.  B.  R. 

CO.  (Supreme  Court,  Appellate  Division,  First 
Department  December  24,  1914.)  Action  by 
Lucy  H.  Dazey  against  the  New  York  Central 
&  Hudson  River  Railroad  Company.  No  opin- 
ion. Application  denied,  with  $10  coets.  Order 
signed.    See,  also,  150  N.  Y.  Snpp.  58. 


DEARDEN,  Respondent,  v.  BLUHDOBN  et 
aL,  Appellants.  (Supreme  Court,  Appellate  Di- 
vision, Second  Department.  December  4, 1914.) 
Action  by  Charles  C.  Dearden- against  Chandler 
W.  Bluhdorn  and  others,  as  trustees,  etc.,  of 
Margaret  M.  Bluhdorn,  deceased:  No  opinion. 
Judgment  affirmed,  with  costs. 


DE  CALATRAVA,  Respondent,  ▼.  REYN- 
OLDS et  al.,  Appellants.  (Supreme  Court,  Ap- 
pellate Division,  Second  Department  December 
18,  1914.)  Action  by  Ella  De  Calatrava  against 
Eleanora  F.  C.  Reynolds  and  others.  No  opin- 
ion. Interlocutory  judgment  affirmed  by  default 
with  costs. 


DEMAREST,  Respondent,  v.  CABR,  Appel- 
lant, et  al.  (Supreme  Court,  Appellate  Division, 
First  Department  December  11,  1914.)  Ac- 
tion by  Horace  A.  Demaren  against  Frank  A. 
Carr,  impleaded.  G.  H.  Taylor,  Jr.,  of  Xew 
York  City,  for  appellant.  L.  O.  Van  Doreu,  of 
New  York  City,  for  respondent  No  opinion. 
Order  reversed,  with  $10  costs  and  disburse- 
ments, and  motion  granted,  with  $10  costs.  Or- 
der filed.    See,  also,  150  N.  Y.  Supp.  1082. 

DEMAREST  v.  CARR.  (Supreme  Court,  Ap- 
pellate Division,  First  Department.  December 
24,  1914.)  Action  by  Horace  A.  Demarest 
against  Frank  A.  Carr.  No  opinion.  Motion 
denied,  with  $10  costs.  Order  filed.  See,  also, 
150  N.  Y.  Supp.  1082. 

DB  MITRY,  AppeUant,  v.  OLIN  J.  STE- 
PHENS, Inc.,  Respondent  (two  cases).  (Su- 
preme Court,  Appellate  Division,  First  Depart- 
ment. November  20,  1914.)  Actions  by  Ce- 
celia De  Mitry  and  by  Ulisse  De  Mi  try  against 
Olin  J.  Stej^ens,  Incorporated.  E.  Potter,  of 
New  7ork  City,  for  appellants,    h.  A.  Simldiiig, 
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of  New  Tork  City,  for  respondent  No  oplnira. 
Judsments  and  orders  affirmed,  with  costs.  Or- 
ders filed.    See,  also,  150  N.  Y.  Supp.  1083. 


DE  MITRT  V.  OLIN  J.  STEPHENS,  Inc. 
(two  cases).  (Supreme  Conrt,  Appellate  Divi- 
sion, First  Department.  December  24,  1914.) 
Actions  by  Cecelia  De  Mitry  and  by  Ulisse  De 
Mitry  against  Olin  J.  Stephens,  Incorporated. 
No  opinion.  Motions  denied,  with  $10  costs. 
Order  filed.    See,  also,  150  N.  7.  Supp.  1082. 

DB  NTIRI,  AppeUant,  v.  LAKE  SHORE  & 
M .  S.  RY.  CO.,  Respondent.  (Supreme  Court, 
Appellate  Diyision,-  Fourth  Department  De- 
cember 2,  1914.)  Action  by  John  De  Nylri,  as 
administrator,  etc.,  against  the  Lake  Shore  & 
Michigan  Southern  Railway  Company. 

PER  CURIAM.     Order  affirmed,  with  costs. 

KRUSB,  P.  J.,  and  LAMBERT,  J.,  dis- 
sent, and  vote  for  reversal,  on  the  ground  that 
the  case  was  properly  submitted  to  the  jury. 

DICKINSON,  Respondent,  ▼.  TYSEN,  Appel- 
lant et  al.  (Supreme  Court  Appellate  Division, 
First  Department.  December  31,  1014.)  Ac- 
tion by  John  J.  Dickinson  against  David  J.  Ty- 
sen,  impleaded  with  others.  O.  M.  Pinney,  of 
New  York  City,  for  appellant  L.  J.  Vorhaus, 
of  New  York  CHty,  for  respondent 

PER  CURIAM.  Judgment  and  order  revers- 
ed, and  new  trial  ordered,  with  costs  to  appel- 
lant to  abide  event  unless  plaintiff  stipulates  to 
reduce  verdict  to  an  amount  equivalent  to  a 
commission  of  2^  per  cent.,  in  which  event  the 
judgment  as  so  modified,  and  the  order  appeal- 
ed from,  are  affirmed,  without  costs.  Settle  or- 
der on  notice.  See,  also,  154  App.  Div.  896, 
138  N.  Y.  Supp.  1114. 

LAUGHLIN  and  DOWLINQ,  JJ,  dissent 
and  vote  to  affirm. 


DI  PRETO  et  al..  Respondents,  ▼.  OANA- 
VAN  BROS.  CO.,  Appellant  (Supreme  Court 
Appellate  Division,  IMrst  Department  Decem- 
ber 18, 1914.)  Action  by  Carlina  Di  Preto  and 
another  against  the  Canavan  Bros.  Company. 
C.  E.  Sutherland,  of  New  York  City,  for  appel- 
lant M.  Feltenstein,  of  New  York  City,  for 
respondents.  No  opinion.  Judgment  and  order 
affirmed,  with  costs.    Order  filed. 

DOLPHIN,  Respondent,  v.  PENDLBTTON, 
AppeUant.  (Supreme  Court,  Appellate  Diyision, 
First  Department.  November  27,  1914.)  Ac- 
tion by  M.  Martin  Dolphin  against  Fields  S. 
Pendleton,  individually  and  as  president  etc. 
A.  F.  Cushman,  of  New  York  City,  for  appel- 
lant M.  W.  Wood,  of  New  York  City,  for  re- 
spondent No  opinion.  Judgment  and  order 
affirmed,  with  costs.  Order  filed.  See,  also,  149 
N.  Y.  Supp.  1078. 

DOOLBY,  Respondent,  v.  HAY  FOUNDRY 
&  IRON  WORKS,  Appellant  (Supreme  Court 
Appellate  Division,  Second  Department.  De- 
cember 18,  1914.)'    Action  by  Mary  Dooley,  as 


administratrix,  etc.,  against  the  Hay  Foundry 
&  Iron  Works. 

PER  CURIAM.  Judgment  and  order  affirm- 
ed, with  costs. 

CARK,  J.,  not  voting. 

DOSZTAL,  Respondent,  ▼.  KQTTEN,  Appel- 
lant (Supreme  Court,  Amellate  Division,  First 
Department  December  24,  1914.)  Action  by 
Hellene  Dosztal,  as  administratrix,  against  H. 
O.  Kotten.  G.  P.  Fall,  of  New  York  City,  for 
appellant  Henry  Leon  Slobodin,  of  New  York 
City,  for  respondent 

PER  CURIAM.  Judgment  and  order  affirm- 
ed, with  costs. 

DOWLING  and  HOTCHKISS.  JJ.,  dissent 
and  vote  for  reversal  and  dismissal  of  complaint, 
on  the  ground  that  there  is  no  proof  of  Uie  de- 
fendant s  negligence,  or  oT  the  absence  of  con- 
trlbutorv  negligence  on  the  part  of  the  plaintiff. 
Order  filed. 


DRESSLER,  Appellant  v.  KEYSTONE 
FILM  CO.,  Respondent  (Supreme  Court  Ap- 
pellate Division,  First  Department.  Deceitiber 
24,  1914.)  Action  by  Marie  Dressier  against 
the  Keystone  Film  Company.  N.  G.  Goldberger, 
of  New  York  City,  for  appellant.  A.  B.  Gra- 
ham, of  New  York  City,  for  respondent.  No 
opinion.  Order  affirmed,  with  $10  costs  and 
disbursements.     Order  filed. 


DREW,  Appellant  v.  COLEMAN,  Respond- 
ent et  al.  (No.  6675.)  (Supreme  Court,  Appel- 
late Division,  First  Department  December  31» 
1014)  Appeal  from  Special  Term,  New  York 
County.  Action  by  John  A.  Drew  against 
Charles  Philip  Coleman,  impleaded,  etc  From 
an  order  granting  motion  to  make  complaint 
more  definite  and  certain,  plaintiff  appeals. 
Modified  and  affirmed.  W.  Bourke  Cockran,  of 
New  York  City,  for  appellant.  David  Leven- 
tritt,  of  New  York  City,  for  respondent. 

PER  CURIAM.  The  order  appealed  from 
should  be  modified  as  follows,  and,  as  so  modi- 
fied, affirmed,  without  costs:  Subdivision  1: 
Stricken  out.  Subdivision  2:  Amended,  so  as 
to  read  as  follows:  "Whether  or  not  it  is  in- 
tended to  be  alleged  that  this  defendant  or  the 
board  of  directors  of  which  he  was  a  member 
received  any  part  of  the  amount  referred  to  in 
paragraph  twenty-fifth  of  the  complaint  as  'va- 
rious sums  aggregating  five  and  a  half  million 
dollars.' "  Subdivision  3  :  Strike  out  the  last 
9  words  thereof:  "And,  if  a  part  what  amount 
was  so  received."  Subdivision  4:  Strike  out 
the  last  26  words  thereof:  "And,  if  a  part  of 
said  sum,  what  amount  is  alleged  to  have  so 
disappeared,  and,  if  so,  of  what  said  wrongful 
acts  or  negligence  consisted."  Subdivision  S: 
Strike  out  the  words:  "And  in  what  transac- 
tion or  transactions."  Sabdivision  6:  Strike 
out  the  words :    "And,  if  a  part  what  part" 

DREW,  Appellant  v.  WOODIN,  Respondent 
et  al.  (No.  6676.)  (Supreme  Court,  Appellate 
Division,  First  Department  December  31, 
1014.)  Appeal  from  Special  Term,  New  York 
County.  Action  by  John  A.  Drew  against  Wil- 
liam H.  Woodin,  impleaded,  e^    From  an  order 
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granting  motion  to  make  complaint  more  defi- 
nite and  certain,  plaintiff  appeals.  Modified  and 
affirmed.  W.  Bourke  Cockran,  of  New  York 
City,  for  appellant.  David  Leventritt,  of  New 
York  City,  for  respondent. 

PEE  CURIAM.  The  order  appealed  from 
shoQld  be  modi^ed  as  follows,  and,  as  so  modi- 
fied, affirmed,  without  costs:  Subdivision  A: 
Stricken  out.  Subdivision  B:  Stricken  out 
■Subdivision  C:  Amended  so  as  to  read  as  fol- 
lows: "Whether  defendant  Woodiu,  or  the 
board  of  directors  of  which  he  was  a  member, 
received  any  part  of  the  amount  referred  to 
in  paragraph  twenty-fifth  of  the  amended  com- 
plaint aa  'various  sums  aggregating  ^,500,000,' 
and  'additional  undivided  profits  with  various 
constituents.'  "  Subdivision  D:  Strike  out  the 
last  14  words  thereof:  "And,  if  a  part,  what 
amount  was  so  received,  and  when  it  was  re- 
ceived." Subdivision  B:  Strike  out  the  last  21 
words  thereof:  "And,  if  a  part  of  said  sum, 
what  amount  so  disappeared,  and,  if  so,  what 
said  wrongful  acts  or  negligence  consisted  of." 
Subdivision  F:  Stricken  out. 


DRY  MILK  CO.  t.  PRICE  et  al.    (Supreme 

Court,  Appellate  Division,  First  Department. 
December  SI,  1014.)  Action  by  the  Dry  Milk 
'Company  against  Louis  R.  Price  and  another. 
No  opinion.  Application  denied,  with  flO 
costs.  Order  signed.  See,  also,  160  N,  T. 
Supp.  1084. 


DRY  MILK  CO.  v.  PRICE  et  al.  (Supreme 
Court,  Appellate  Division,  First  Department. 
December  31,  1914.)  Action  by  the  Dry  Milk 
Company  against  Louis  R.  Price  and  another. 
No  opinion.  Motion  denied,  with  $10  costs. 
Order  filed.    See,  also,  150  N.  Y.  Supp.  1084. 


DUMSEE,  Respondent,  v.  NICKLES,  Appel- 
lant. (Supreme  Court,  Appellate  Division,  Sec- 
ond Department.  November  13,  1914.)  Action 
by  Elizabeth  Dumser  against  Eva  Nickles.  No 
opinion.  Judgment  and  order  of  the  County 
Court  of  Kings  County  unanimously  affirmed, 
with  costs.  See,  also,  163  App.  Div.  967,  148 
N.  Y.  Supp.  1113. 

DUNSTON,  Respondent,  v.  INTERNATION- 
AL RY.  CO.,  Appellant.  (Supreme  Court,  Ap- 
pellate Division,  Fourth  Department.  Novem- 
ber 11,  1914.)  Action  by  Laura  D.  Dunston 
against  the  International  Railway  Company. 
No  opinion.  Motion  for  reargument  (149  N.  Y. 
Supp.  1079)  denied,  with  $10  costs.  Motion 
for  leave  to  appeal  to  Court  of  Appeals  de- 
nied. 

DURYEA,  Respondent,  v.  HENDRICKSON, 
Appellant,  ^upreme  Court,  Appellate  Divi- 
sion, Second  Department.  November  20,  1914.) 
Action  by  Daniel  P.  Duiyea  against  Pearl 
Hendrickson. 

PER  CURIAM.  Order  affirmed,  with  $10 
costs  and  disbursements.  The  lease  to  which 
defendant  refers  covers  only  lot  1713,  and, 
without  deciding  whether  the  subsequent  deed 
imposed  the  restriction,  it  is  sufficient  to  jnsti- 
tf  the  court's  discretion  in  granting  the  injunc- 


tion that  Bucb  lot  baa  been  nnited  with  other 
lots  falling  under  the  covenants.  See,  also,  150 
N.  Y.  Supp.  1084. 

DURYEA,  Respondent,  v.  HENDRICKSOX, 
Appellant  (Supreme  Court,  Appellate  Divi- 
sion, Second  Dei^rtment  December  11,  1914.) 
Action  by  Daniel  P.  Duryea  against  Pearl 
Hendrickson.  No  opinion.  Motion  for  reargu- 
ment (160  N.  Y.  Supp.  1084)  denied,  with  $10 
costs. 


EAGER,  Respondent,  v.  FRENSDORF  et 
al..  Appellants.  (Supreme  Court  Appellate  Di- 
vision, First  Department.  November  27,  1914.) 
Action  by  William  Eager",  an  infant,  etc., 
against  Rose  Frensdorf  and  others.  L.  A.  Mal- 
kiel,  of  New  York  City,  for  appellants.  K, 
Foster,  of  New  York  City,  for  resi>ondent.  No 
opinion.  Order  affirmed,  with  costs.  Order 
filed. 


EASTERN  ADVERTISING  (X).,  Respond- 
ent, v.  MORRIS  PARK  ESTATES,  Appellant 
(Supreme  Court,  Appellate  Division,  First  De- 
partment. December  18,  1914.)  Action  by  the 
Eastern  Advertising  Company  against  the  Mor- 
ris Park  Estates.  Sullivan  &  Cromwell,  of 
New  York  City,  for  appellant.  H.  B.  Corey,  of 
New  York  City,  for  respondent  No  opinion. 
Judgment  and  order  affirmed,  with  costs.  Order 
filed. 


EAUNUZELLB  et  al..  Appellants,  t.  NEW 
YORK.  N.  H.  &  H.  R.  CO.,  Respondents.  (Su- 
preme Court,  Appellate  Division,  First  Depart- 
ment. December  4,  1914.)  Action  by  Michael 
EauDuzelle  and  another  against  the  New  York, 
New  Haven  &  Hartford  Railroad  Company.  T. 
F.  Donnelly,  of  New  York  City,  for  appellants. 
R.  L.  Luce,  of  New  York  City,  for  respondents. 

PER  CURIAM.  Judgment  affirmed,  with 
costs.    Order  filed. 

SCiOTT,  J.,  dissents. 


BCONOMIDY,  Respondent  ▼.  VLA8TO  et 
a!.,  Appellants.  (Supreme  Court,  Appellate 
Division,  First  Department.  November  27, 
1914.)  Action  by  Harilaus  Economidy  against 
Solon  J.  Vlasto  and  others.  J.  J.  Lilly,  of  New 
York  City,  for  appellants.  A.  C.  Jopling.  of 
New  York  City,  for  respondent  No  opinion. 
Judgment  and  orders  affirm^,  with  costs.  Or- 
der filed. 


EDGAR  V.  FISH.  (Supreme  Court  Appel- 
late Division,  First  Department  November  27, 
1914.)  Action  by  Maxwell  Edgar  against  Stn.T- 
vesant  Fish.  No  opinion.  Motion  to  dismiss 
appeal  granted,  with  $10  costs,  unless  appel- 
lant comply  with  terms  stated  in  order.  Order 
filed. 

In  re  EMMET.  (Supreme  Court,  Appellate 
Division.  First  Department.  December  24, 
1014.)  In  the  matter  of  William  T.  Emmet 
No  opinion.  Motion  denied,  with  $10  costs. 
Order  filed.     See,  also,  160  N.  Y.  Supp.  260. 
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EPSTEIN  T.  OOLDSMITH  et  al.  (No. 
6690.)  (Supreme  Court,  Appellate  Division, 
First  Department.  December  81,  1914.)  Ap- 
peal from  Special  Term,  New  xotk  Ooanty. 
Action  by  Darid  Epstein  against  Nellie  Gold- 
smith and  another.  From  an  ordgr  denying  a 
motion  to  make  the  complaint  more  definite 
and  certain,  and  to  strike  out  certain  allega- 
tions as  redundant,  defendants  appeal.  Modi- 
fied and  affirmed.  Lewis  M.  Isaacs,  of  New 
Tork  City,  for  appellants.  Alexander  Pfeiffer, 
of  New  xork  City,  for  respondent. 

PER  CUBIAM.  The  order  appealed  from 
should  be  modified  as  follows:  £Mrst.  The  com- 
plaint should  be  made  more  definite  and  certain: 
(1)  Paragraphs  3  and  4,  by  specifying  with  more 
and  sufficient  particularity  when  defendant 
Lewis  is  claimed  to  have  fraudulently  trans- 
ferred the  property  therein  described ;  (2)  by 
specifying  in  similar  manner  the  character  of 
the  transfers  to  and  source  of  title  of  said 
Lewis  to  said  property;  (3)  paragraph  eighth, 
by  similarly  specifying  to  whom  the  property 
and  moneys  with  which  the  bonds  were  purchas- 
ed belongied.  Second.  The  entire  ninth  para- 
graph should  be  stricken  out  as  irrelevant.  As 
so  modified,  the  order  should  be  affirmed,  with 
$10  costs  and  disbursements  to  tiie  appellants. 


ERWIN,  Appellant,  v.  LDTMAN,  Respond- 
ent. (Supreme  Court,  Appellate  Division, 
Fourth  Department  November  11,  1914.)  Ac- 
tion by  Arthur  H.  Erwin  against  Harriet  L. 
Lutman.  No  opinion.  Motion  to  dismiss  ap- 
peal denied,  with  $10  costs.  Held  that,  in 
view  of  the  fact  that  the  case  has  neither  been 
settled  nor  signed,  the  motion  was  prematurely 
made.  See.  also,  166  App,  Div.*924,  141  N. 
Y.  Supp.  1118.         

ETSHBLLS,  Respondent,  ▼.  FARGO,  Appel- 
lant. (Supreme  Court,  Appellate  Division,  First 
Department.  December  24,  1914^  Action  by 
Harry  Etshells  against  James  F.  Fargo,  as 
Treasurer,  etc.  J.  O.  Milbnm,  of  New  York 
City,  for  appellant.  J.  A.  O'Leary,  of  New 
York  City,  for  respondent 

PER  CURIAM.  Jndsment  and  ord«r  affirm- 
ed, with  cosU.  See,  also,  144'N.  Y.  Supp.  1069; 
101  App.  Div.  927,  146  N.  Y.  Supp.  1()9(>.  Or- 
der filed. 

Mclaughlin,  x,  dissenta. 


ETTLTNGEB,  Respondent,  t.  NATIONAL 
SURRTY  CO.,  Appellant.  (Supreme  Court, 
Appellate  Division,  First  Department.  Decem- 
ber 24, 1914.)  Action  by  Louis  Ettlinger  against 
the  National  Surety  Company.  H.  L.  Scheuer- 
man,  of  New  York  City,  for  appellant.  J.  S. 
Lehmaier,  of  New  York  City,  for  respondent. 
No  opinion.  Judgment  and  order  affirmed,  with 
costs.     Order  filed. 


In  re  EVANS.  (Supreme  Court,  Appellate 
Division,  First  Department  December  11, 
1914.)  In  the  matter  of  Amos  H.  Evans,  No 
opinion.  Referred  to  Hon.  John  J.  iSreedman, 
official  referee.    Settle  order  on  notice. 


EXEMPT  FIREMAN'S  ASS'N  OF  CITY 
OF  LITTLE  FALLS,  Appellant,  t.  CITY  OF 
LITTLE  FALLS  et  al..  Respondents.  (Su- 
preme Court.  Appellate  Division,  Fourth  De- 
partment November  18,  1914.)  Action  by  the 
Exempt  Fireman's  Association  of  the  City  of 
Little  Falls  against  the  City  of  Little  Falls,  and 
others.  No  opinion.  Judgment  affirmed,  with 
costs. 


BYSAMAN,  Respondent,  v.  NELSON  et  al.. 
Appellants.  (Supreme  Court,  Appellate  Divi- 
sion, Fourth  Department  November  25,  1914.) 
Action  by  Bertha  J.  Eysaman,  individually  ana 
as  executrix,  etc,  against  Walter  Nelson  and 
others. 

PER  CURIAM.  Judgment  (79  Misc.  Rej>. 
304,  140  N.  Y.  Supp.  183)  affirmed,  with  costs. 

ROBSON,  J.,  dissents.  MERRBLL^  J.,  not 
sitting. 

FAIRCHILD  T.  SCARSDALE  ESTATES  et 
al.  (Supreme  Court,  Appellate  DivMon,  Sec- 
ond Department.  December  11,  1914.)  Action 
by  Josephine  M.  Fairchild  against  the  Scars- 
dale  Estates  and  others,  in  which  the  White 
Plains  Development  Company  and  another  ap- 
peal. No  opinion.  Motion  to  dismiss  appeal  de- 
nied, without  costs. 


FAMABROSrS  SOCIETY  T.  ROYAL  BEN. 

SOCIETY.  (Supreme  Court,  Appellate  Divi- 
sion, First  Department.  December  24,  1914.) 
Action  by  the  Famabroeis  Society  against  the 
Royal  Benefit  Society.  No  opinion.  Motion  for 
stay  granted,  without  costs,  on  condition  that 
appeal  is  brought  on  for  argument  in  January, 
1915.  Unless  case  is  so  arg^ued,  plaintiff  may 
move  to  vacate  stay.    Settle  order  on  notice. 


FAMBORILLB  ▼.  ATLANTIC,  G.  &  P.  CO. 
(Supreme  Court,  Appellate  Division,  Third  De- 
partment. November  25,  1914.)  Action  by 
Luigi  Famborille,  as  administrator,  etc.,  pf 
Ix>rette  Famborille,  deceased,  against  the  At- 
lantic, Gulf  &  Pacific  Company.  No  opinion. 
Motion  granted.  See,  also,  155  App.  Dir.  833, 
140  N.  y.  Supp.  629. 

In  re  FARLEY.  In  re  BARRICK.  (Su- 
preme Cotirt,  Appellate  Division,  First  Depart- 
ment December  11,  1914.)  In  the  matter  of 
the  petition  of  William  W.  Farley,  as  (Commis- 
sioner. In  the  matter  of  Rosa  Li  Barrick.  No 
opinion.  Orders  affirmed,  with  $10  costs  and 
disbursements,  on  opinion  of  Page,  J.  Order 
filed.  For  opinion  below,  see  149  N.  Y.  fcSupp. 
424. 

FATUM,  Respondent,  r.  BROOKLYN,  Q.  C. 
&  S.  R.  CO.,  Appellant.  (Supreme  Court,  Ap- 
pellate Division,  Second  Department  Decem- 
ber 11,  1914.)  Action  by  Elizabeth  Fatum 
against  the  Brooklyn,  Queens  Connty  &  Snbur- 
ban  Railroad  Company.  No  opinion.  Motion 
for  reanument  (149  N.  Y.  Snpp:  1080)  denied, 
with  $10  oosta.  Motion  for  leave  to  appeal  to 
the  Court  of  Appeals  denied. 
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FAUCETT,  Appellant,  ▼.  SBIPP,  Respond- 
ent. (Supreme  Court,  Appellate  Division,  First 
Department.  November  20,  1914.)  Action  by 
John  Faucett  against  Charles  Seipp.  W.  h. 
Stoat,  of  Neve  York  City,  for  appellant.  0.  S. 
I'etrasch,  of  New  York  City,  for  respondent. 
No  opinion.  Order  affirmed,  with  costs.  Order 
filed. 


FINDIiAT  et  al.,  Appellants,  v.  GOETZ  et 
al.,  R^pondents.  (Supreme  Court,  Appellate 
Division,  Fourth  Department.  November  11, 
1914.)  Action  by  Willis  J.  Findlay  and  an- 
other against  John  Goetz  and  another.  No 
opinion.    Judgment  affirmed,  with  costs. 


FISHER,  Appellant,  v.  FISHER,  Respond- 
ent. (Supreme  Conrt,  Appellate  Division,  First 
Department.  December  24,  1914.)  Action  by 
Robert  L.  Fisher  against  Florence  E.  wisher. 
G.  G.  Battle,  of  New  York  City,  for  appellant. 
P.  Carpenter,  of  New  York  City,  for  respond- 
ent No  opinion.  Judgment  affirmed,  with 
costs.    Order  filed. 


FITZPATRICK,  AppeUant,  v.  CITY  OF 
NEW  YORK,  Respondent.  (Supreme  Court, 
Appellate  Division,  Second  Department.  No- 
vember 27,  1914.)  Action  by  William  H.  Fits- 
patrick  against  the  City  of  New  York.  No 
opinion.  Judgment  nnanimously  affirmed,  with 
costs. 


FLOOD,  Respondent,  v.  DUVAL  et  al.,  Ap- 
pellants. (Supreme  Court,  Appellate  Division, 
Second  Department.  December  18,  1914.)  Ac- 
tion by  Delia  Flood,  as  administratrix,  etc.,  of 
Eugene  Burns,  deceased,  against  George  How- 
ard Duval  and  another.  No  opinion.  Judg- 
ment and  order  reversed,  and  new  trial  granted, 
c-osts  to  abide  the  event,  upon  the  ground  that 
the  evidence  does  not  show  that  the  deceased 
was  a  traffic  policeman,  as  charged  at  folios 
416  and  417. 


FONTANELLA  v.  NEW  YORK  CENT.  & 
n.  R.  R.  CO.  (Supreme  Court,  Appellate  Di- 
vision, First  Department.  November  27,  1914.) 
Action  by  Louis  Fontanella  against  the  New 
York  Central  &  Hudson  River  Railroad  Com- 
pany. No  opinion.  Motion  denied,  with  $10 
ciists.  Order  filed.  See,  also,  149  N.  Y.  Supp. 
1082. 


FORD  v.  CENTRAL  R.  OF  NEW  JERSEY. 
(Supreme  Court,  Appellate  Division,  First  De- 
partment. December  11,  1914.)  Action  by 
Harry  Ford  against  the  Central  Railroad  or 
New  Jersey.  No  opinion.  Motion  granted, 
with  $10  costs.    Order  filed. 


In  re  FORRESTER.  (Supreme  Court,  Ap- 
pellate Division,  First  Department.  December, 
24,  1914.)  In  the  matter  of  James  Forrester. 
No  opinion.  Referred  to  Hon.  John  J.  Freed- 
man,  official  referee.     Settle  order  on  notice. 


FORRESTER,  Respondent,  r.  EARLE,  Ap- 
pellant. (Supreme  Court,  Appellate  Division, 
Second  Department.  November  13,1914.)  Ac- 
tion by  James  Forrester  against  Helen  Hicks 
Earle. 

PER  CURIAM.  Judgment  and  order  onani- 
mouriy  affirmed,  with  costs. 

PUTNAM,  J.,  took  no  part 

FRANCE,  Respondent,  v.  KELLEY,  Appel- 
lant. (Supreme  Court,  Appellate  Division, 
Third  Department.  November  25,  1914.)  Ac- 
tion by  Florence  France  against  William  A, 
Kelley.  No  opinion.  Judgment  and  order  unan- 
imously affirmed,  with  costs. 


FRANK  et  al..  Respondents,  v.  CARTER, 
Appellant.  (Supreme  Court,  Appellate  Divi- 
sion, Third  Department.  November  25,  1914.) 
Action  by  Julius  Frank  and  another  against 
Theodore  Carter.  No  opinion.  Motion  grant- 
ed.    See,  also,  149  N.  Y.  Supp.  268. 


FRANKEL,  Respondent,  v.  CITY  OF  NEW 
YORK,  Appellant  (Supreme  Court,  Appellate 
Division,  nrst  Department.  November  27, 
1914.)  Action  by  Morris  Frankel,  an  infant, 
etc.,  against  the  (Jity  of  New  York.  E.  C.  Km- 
dleberger,  of  New  York  City,  for  appellant  S. 
Leavitt,  of  New  York  City,  for  respondent 

PER  CURIAM.  Judgment  and  order  affirni- 
ed,  with  costs.    Order  filed. 

Mclaughlin  and  CLARKB,  JJ.,  dissent 

FRIED  v.  NEW  YORK,  N.  H.  &  H.  R.  CO. 

(Supreme  Court,  Appellate  Division,  Second 
Department  December  18,  1914.)  Action  by 
Oscar  Fried  .against  the  New  York,  New  Hareu 
&  Hartford  Railroad  Company.  No  opinion. 
Motion  granted,  unless  the  defendant  move  at 
the  next  Special  Term;  otherwise,  motion  de- 
nied, without  costs. 


FRISCH,  Respondent,  ▼.  DUSSAULT,  Ap- 
pellant (Supreme  Court,  Appellate  Division, 
Third  Department  November  25,  1914.)  Ac- 
tion by  Joseph  Frisch  against  Elmeline  Dassault 
No  opinion.  Motion  granted,  unless  the  appel- 
lant pays  $20  costs  and  serves  bis  propc^ed 
case  within  20  days,  in  which  case  motion  is 
denied,  without  costs. 

FRITZ,  Respondent,  v.  EfEDGES,  Appel- 
lant. (Supreme  Court,  Appellate  Division,  Sec- 
ond Department.  December  18,  1914.)  Action 
by  Lawrence  H.  Frit*,  an  infant  by  Herman 
Fritz,  his  guardian  ad  litem,  against  Dayton 
Hedges.  No  opinion.  Judgment  and  order 
unanimously  affirmed,  with  costs. 

F.  WILLIAM  STOCKBR,  Inc.,  Appellant  v. 
FICKLEN  et  aU  Respoidenti.  ^I^reme 
Court,  Appellate  Division,  First  Department 
November  27,  1914.)  Action  by  F.  William 
Stocker,  Incorporated,  against  William  E  Fi<>k- 
len  and  others.  F.  B.  Montgomery,  of  New 
York  City,  for  appellant.  No  opinion.  Order 
affirmed,  vrith  $10  costs  and  disbursements  Or- 
der filed. 
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GAFFNET,  Appellant,  ▼.  NEW.  YORK  C!ON- 
S(.)L.  R.  CO.,  Respondent  (Supreme  CJonrt, 
Appellate  Division,  Second  Department.  Ue- 
oomber  18,  1014.)  Action  by  Mary  E.  GafEney, 
as  administratrix,  etc.,  of  Richard  Gaffney,  de- 
<'eaped,  against  the  New  Xork  Consolidated 
Kailroad  Company. 

PER  CURIAM.  Judgment  affirmed,  with 
costs. 

CARR,  J.,  not  voting. 


GARDINER  y.  NEW  YORK  CENT.  &  H. 
R.  R.  CO.  (Supreme  Court,  Appellate  Divi- 
sion, BHrst  Department.  December  18,  1914.) 
Action  by  Edith  V.  Gardiner  against  the  New 
York  Central  &  Hudson  River  Kailroad  Com- 
pany. J.  Larocque,  of  New  York  City,  for  ap- 
pellant. W.  Mann,  of  New  York  City,  for  re- 
spondent. No  opinion.  Judgment  reversed  and 
new  trial  ordered,  costs  to  defendant  to  abide 
event,  unless  plaintiff  stipulates  to  reduce  the 
verdict  to  the  sum  of  S50,  in  which  event  the 
judgments  as  so  reduced,  is  affirmed,  with  costs 
of  appeal  to  defendant  appellant.  Sec  Gardi- 
ner V.  New  York  Cent.  &  H.  R.  R.  (3o.,  201 
N.  Y.  387,  94  N.  E.  870,  34  L.  R.  A-  (N.  8.) 
826,  Ann.  Cas.  1912B,  281.  Settle  order  on  no- 
tice. 


GARNO,   Respondent,   r.    BURQARD,    Ap- 

1)ellant.  (Supreme  Court,  Appellate  Division, 
j'ourth  Department.  November  11,  1914.)  Ac- 
tion by  LouLs  Garno  against  Henry_  P.  Bur- 
gard.  No  opinion.  Motion  to  dismiss  appeiil 
denied,  without  costs,  upon  stipulation  of  mov- 
ing party. 

GEBER,  Respondent,  v.  JOHN  WANAMA- 
KER,  Appellant.  (Supreme  Court,  Appellate 
Division,  First  Department.  December  4,  li)14.) 
Action  by  Jospeh  B.  Qeber  against  John  W*n- 
itmaker.  S.  P.  Anderton,  of  New  York  City, 
for  appellant.  O.  Steckler,  of  New  York  City, 
for  respondent.  No  opinion.  Judgment  and 
order  affirmed,  with  coats.  Order  filed.  See, 
also,  149  N.  Y.  Snpp.  1083. 

GEPPERT  V.  MUSICAL  AMERICA  CO. 
(two  cases).  (Supreme  Court,  Appellate  Divi- 
sion, First  Department.  December  11,  1914.) 
Action  by  William  Geppert  against  the  Musical 
America  Company.  No  opinion.  Motions  de- 
nied, with  ?10  costs.  Orders  filed.  See,  also, 
150  k.  Y.  Supp.  1067. 

GEPPERT  V.  MUSICAL  AMERICA  CO. 
(Supreme  Court,  Appellate  Division,  First  De- 
partment. December  11,  1014.)  Action  by 
William  Geppert  asainst  the  Musical  America 
Company.  No  opinion.  Motion  to  dismiss 
appeal  granted,  with  $10  cdsts.  Order  filed. 
See,  also,  150  N.  Y.  Snpp.  1087. 

GEPPERT  V.  MUSIC  TRADES  00.  (Su- 
preme CJourt,  Appellate  Division,  First  De- 
partment. December  11,  1014.)  Action  by 
William  Geppert  against  the  Music  Trndos 
Company.  No  opinion.  Motion  to  dismiss  ap- 
peal granted,  with  $10  costs.  Orders  filed.  See, 
also,  150  N.  Y.  Supp.  1087. 


GEPPERT  v.  MUSIC  ISADES  (X).  (Su- 
preme C!ourt,  Appellate  Division,  First  Depart- 
ment December  11,  1914.)  Action  by  William 
Geppert  against  the  Music  Trades  Ciompa" 
No  opinion.  Motion  for  stay  denied,  with  $10 
costs.    See,  also,  150  N.  Y.  Supp.  1087. 

GENERAL  RUBBER  CO.  v.  BENEDICT. 

(Supreme  Court,  Appellate  Division,  First  Dr- 
partment  December  11,  1014.)  Action  by  the 
General  Rubber  Company  against  Elias  C. 
Benedict.  No  opinion.  Motion  granted ;  ques- 
tion certified ;  order  filed.  See,  also,  140  N.  Y. 
Supp.  880. 

GERMAN  SAVINGS  BANK  v.  WAGNER. 
(Supreme  CJourt,  Appellate  Division,  First  De- 
partment. December  11,  1014.)  Action  by  the 
German  Savings  Bank  against  Philip  Wagner. 
No  opinion.  Motion  denied,  with  $10  costs. 
Order  filed.  See,  also,  164  App.  Div.  234,  149 
N.  Y.  Supp.  664. 


GIBBS,  Appellant,  ▼.  TITLE  GUARANTY 
&  SURETY  CO.,  Respondent  (Supreme  Court 
Appellate  Division,  First  Department.  Decem- 
ber 18,  1014.)  Action  by  Lippman  D.  Gibbs 
against  the  Title  Guaranty  &  Surety  Company. 
M.  M.  Goldsmith,  of  New  York  City,  for  appel- 
lant C.  M.  O'Keefie,  of  New  York  City,  for 
respondent.  No  opinion.  Order  (70  Misc.  Rep. 
247,  130  N.  Y.  Supp.  045)  affirmed,  with  $1U 
costs  and  disbursements,  with  leave  to  plain- 
tiff to  amend  on  payment  of  costs.    Order  filed. 

GILBERT,  Respondent,  v.  EMPIRE  GAS 
&  FUEL  CO.,  Limited,  Appellant.  (Supreme 
Court,  Appellate  Division,  Fourth  Department. 
December  4,  1814.)  Action  by  Mary  E.  Gilbert, 
an  infant,  etc.,  against  the  Empire  Gas  &  Fuel 
Oimpany,  Limited.  No  opinion.  Judgment  and 
order  affirmed,  with  costs. 


GILLIG,  Respondent,  v.  HYLAND,  Appel- 
lant. (Supreme  Court,  Appellate  Division,  First 
Department  November  27,  1914.)  Action  by 
Henry  F.  GiUig  against  Thomas  P.  Hyland. 
H.  Crone,  of  New  York  City,  for  appellant.  A. 
R.  Smith,  of  Tonawanda,  for  respondent  No 
opinion.  Order  affirmed,  with  $10  costs  and 
disbursements.      Order   filed. 


In  re  GILMAN.  (Supreme  CJonrt,  Appellate 
Division,  Second  Department.  Decemoer  11, 
1914.)  In  the  matter  of  the  compulsory  judicial 
settlement  of  the  account  of  Lester  C.  Oilman, 
as  executor  of  the  estate  of  Theophilus  Oilman, 
deceased.  No  opinion.  Order  of  the  Surro- 
gate's Court  of  Kings  County  (85  Misc.  Rei). 
651,  148  N.  Y.  Supp.  1047)  affirmed,  with  $10 
costs  and  disbursements. 

GLEA80N  et  al.  v.  JOHN  I*  SCHWARZ 
BREWING  (X>.  (Supreme  Court,  Appellate 
Division,  Fourth  Department.  December  4, 
1914.)  Action  by  William  H.  Glenson  and 
others  against  the  John  L.  Schwars  Brewing 
Company  and  Edward  H.  Gleason.  No  opin- 
ion.   Judgment  modified,  by  strikini^- therefrom 
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the  paragraph  numbered  third,  and,  as  so  modi- 
fied, affirmed,  without  costs  of  this  appeal  to 
either  party.  Held,  that  under  the  contract  the 
brewing  company  was  entitled  to  charge  only 
the  prevailing  market  or  agreed  price,  but  that 
question  was  not  within  the  issues. 


GLEXDENING  v.  WESTERN  UNION 
TELEGRAPH  CO.  (No.  G405.)  (Supreme 
Court,  Api>ellate  Division,  First  Department. 
December  4,  1914.)  Action  by  George  C.  Glen- 
dening  against  the  Western  Union  Telegraph 
Company.  From  an  order  denying  a  motion 
for  an  order  requiring  plaintiff  to  separately 
state  and  number  causes  of  action,  and  to  strike 
from  the  complaint  matters  as  irrelevant  and 
redundant,  defendant  appeals.  Modified  and 
affirmed.  Sec,  also,  163  App.  Div.  489,  148  N. 
Y.  Supp.  552.  Albert  T.  Benedict,  of  New  Yorlc 
City,  for  appellant.  George  Gordon  Battle,  of 
New  York  City,  for  respondent. 

PER  CURIAM.  Accepting  the  contention  of 
the  plaintiff  that  he  attempted  to  and  did  set 
out  but  one  cause  of  action  in  his  complaint, 
paragraphs  8,  9,  all  but  the  first  six  lines  of 
paragraph  19,  and  paragraph  22  are  irrelevant 
and  redundant  to  said  cause  of  action  so  claimed 
to  be  alleged.  The  order  appealed  from  should 
therefore  be  modified,  by  providing  that  the 
matter  indicated  should  be  stricken  from  the 
complaint,  and,  as  so  modified,  affirmed,  with- 
out costs  to  either  party. 


GOLDEN  V.  NEW  YORK,  N.  H.  &  H.  R. 
CO.  (Supreme  0)urt.  Appellate  Division.  First 
Department.  December  11,  1914.)  Action  by 
Kridiret  A.  (Solden,  as  administratrix,  against 
the  New  York,  New  Haven  &  Hartford  Bail- 
road  Company.  No  opinion.  Motion  granted, 
unless  appellant  complies  with  terms  stated  in 
order.     Order  filed. 

GOLDENBAUM,  Respondent,  r.  FERRERS, 

Appellant.  (Supreme  Court,  Appellate  Divi- 
sion, Fourth  Department  November  11,  1914.) 
Action  by  Fred  J.  Goldenbaum  against  Ernest 
Perrers,  doing  business  under  the  name  and 
style  of  Deck  Bros.  No  opinion.  Judgment 
and  order  affirmed,  with  costs. 


GOLDENBERG,  Appellant,  ▼.  PULLER  et 
al..  Respondents.  (Supreme  Court,  Appellate 
Division.  First  Department.  November  20, 
1914.)  Action  by  Samuel  L.  Goldenberg  against 
Paul  Puller  and  another.  J.  8.  Wise,  Jr.,  of 
New  York  City,  for  appellant.  C.  P.  Brown, 
of  New  York  City,  for  respondents.  No  opin- 
ion. Judgment  affirmed,  with  costs.  Order 
filed. 


G(X)DBNOUGH  v,  WOOD  HARMON 
WARRANTY  CO.  (Supreme  Court,  Appellnte 
Division,  First  D«>artment.  December  11. 
1914.)  Action  by  Elizabeth  Ooodenough  against 
the  Wood  Harmon  Warranty  Company.  No 
opinion.  Motion  denied,  with  |10  costs.  Order 
filed.    See,  also,  149  N.  Y.  Supp.  1084. 


In  re  GRANT'S  WILLl  (Supreme  Court, 
Appellate  Division,  Second  Department.  De- 
cember 4,  1914.)  In  the  matter  of  the  probate 
of  the  last  will  and  testament  of  Mary  Theresa, 
(irant,  deceased.  No  oj^inion.  Order  of  the 
Surrogate's  Cioort  of  Kings  County  affirmed, 
with  |lO  costs  and  disbursements.  See,  also, 
ISO  N.  Y.  Supp.  1088. 


In  re  GRANTS  WILL.  (Supreme  Court, 
Appellate  Division,  Second  Department.  De- 
cember 18,  1914.)  In  the  matter  of  the  probate 
of  the  last  will  and  testament  of  Mary  'Theresa 
Grant,  deceased.  No  opinion.  Motion  for  leave 
to  appeal  (from  150  N.  Y.  Supp.  1088)  to  the 
Court  of  Appeals  denied,  and  temporary  stay 
vacated. 


GRAY  v.  WOODWARD.  (Supreme  CJonrt» 
Appellate  Division,  First  Department.  Decem- 
ber 24,  1914^  Action  by  Richard  Gray  against 
Robert  B.  Woodward.  No  opinion.  Motion 
granted,  without  costs.     Order  filed. 

In  re  GREEN.  (Supreme  Court,  Appellate 
Division,  Second  Department.  December  11, 
1914.)  In  the  matter  of  the  intermediate  ac- 
count of  Louis  Z.  Green,  as  committee,  etc.,  of 
James  I.  Doran,  an  incompetent  person.  No 
opinion.  Order  affirmed,  with  $10  coats  and  dis- 
bursements. 

OREENBBRO,  Respondent,  v.  GOLDBERG, 
Appellant,  et  al.  (Supreme  Court,  Appellate 
Division,  First  Department.  December  24, 
1014.)  Action  by  Abraham  Greenl>erg  against 
Meyer  Goldberg,  impleaded.  N.  S.  Goetz,  of 
New  York  City,  for  appellant  H.  R.  Elias, 
of  New  York  City,  for  respondent.  No  opin- 
ion. Order  affirmed,  with  $10  costs  and  dis- 
bursements.   Order  filed. 


GRBENBERO  T.  GOLDBERG  &  GREEN- 
BERG.  (Supreme  Court,  Appellate  Division, 
First  Department  December  24,  1914.)  Ac- 
tion by  Abraham  Oieenbeig  animst  Goldbets 
&  Greenberg.  No  opinion.  Order  affirmed, 
with  $10  costs  and  disbursements.    Order  filed. 

In  re  GURNEE  et  al.  (Supreme  Ck>urt,  Ap- 
pellate Division,  Second  Department  Novem- 
ber 20,  1014.)  In  the  matter  of  the  judicial 
settlement  of  the  accounts  of  Bell  B.  Gumee 
and  another,  as  sole  acting- execntrices,  etc.,  of 
Azuba  P.  Barney,  deceased.  No  opinion.  De- 
cree of  the  Surrogate's  (3onrt  of  Westchester 
County  (84  Misc.  Rep.  324,  147  N.  Y.  Supp. 
396)   affirmed,   with   costs. 


GUTTA  PERCHA  &  RUBBER  MPO.  CO., 
Appellant,  ▼.  HOLMAN,  Respondent.  (Su- 
preme Court,  Appellate  Division,  First  Depart- 
ment. December  24,  1914.)  Action  by  the 
Gutta  Percha  &  Rubber  Manufacturing  Com- 
pany against  Charles  J.  Holman,  as  Treasurer, 
etc.  P.  Pierce,  of  New  York  City,  for  appel- 
lant P.  T.  Case,  of  New  York  City,  for  re- 
spondent No  opinion.  Order  affirmed,  with 
$10  costs  and  disbursementa.  Order  filed.  See, 
also,  154  App.  Div.  885,  138  N.  Y.  Supp.  1125. 
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la  re  HAAP.  (Snpreme  Court,  Appellate 
Division,  Fourth  Department.  NoTember  11, 
1914.)  In  tile  matter  of  the  judicial  settlement 
of  the  accounts  of  Sarah  K.  Haap,  as  trustee 
under  the  will  of  George  O.  Maurer,  deceased. 
Ko  opinion.   'Decree  affirmed,  with  costs. 

HAJEK  BROS.  &  CO.,  Respondents,  ▼. 
THKODORE  STARBETT  CO.,  Appellant,  «t 
al.  (Supreme  Court,  Appellate  Division,  Eirst 
Department.  December  24,  1914.)  Action  bj 
Ilajek  Bros.  &  Co.  against  the  Theodore  Star- 
rott  Company,  impleaded  with  others.  S.  D. 
Matthews,  of  New  York  City,  for  appellant 
W.  A.  Shepard,  of  New  York  City,  for  respond- 
ent. No  opinion.  Judgment  affirmed,  with 
costs.    Order  filed. 


HALL,  Respondent,  V.  FEDERAL  TELE- 
PHONE &  TKLEGRAPH  CO.,  Appellant. 
(Supreme  Court,  Appellate  Division,  Fourth 
Department.  November  26,  1914.)  Action  by 
Leoria  H.  Hall  against  the  Fedenil  Telephone 
&  Telegraph  Company.  No  opinion.  Judgment 
and  order  affirmed,  with  costs. 

In  re  HAMBURGER  et  al.  (Supreme  Court, 
Appellate  Division,  First  Department  Decem- 
ber 24,  1914.)  In  the  matter  of  Samuel  B. 
Hamburger  and  another.  No  opinion.  Motion 
denied,  with  $10  costs.  Order  filed.  See,  also, 
86 -Misc.  Rep.  640,  149  N.  X.  Sapp.  173. 

HAMILTON  PIPE  WORKS,  Inc.,  Respond- 
ent, V.  ZELTMACHER,  Appellant.  (Supreme 
Court  Appellate  Division,  Second  Department 
November  27,  1914.)  Action  by  the  Hamilton 
Pipe  Works,  Incorporated,  against  Roger  A. 
Zeltmacher. 

PKR  CURIAM.  Order  of  September  26, 
1914,  modified,  so  that  it  shall  modify  the  or- 
der of  September  14,  1914.  in  this  respect: 
The  defendant  is  not  enjoined  from  dealing 
with,  or  selling  merchandise  to,  the  persons, 
firms,  and  corpurations  who  were  customers  of, 
and  who  purchased  merchandise  from,  the  firm 
known  as  Hamilton  Pipe  Works,  of  which  de- 
fendant and  one  Zeichner  were  copartners  pro- 
vided that  such  sale  is  not  the  result  of  any 
solicitation  on  the  Part  of  said  defendant,  but 
that  inch  persons,  firms,  and  corporations  seek 
him  for  the  purpose  of  trade,  without  solicita- 
tion or  Invitation  on  his  part.  As  so  modified, 
the  order  appealed  from  is  affirmed,  without 
costs.    Settle  order  before  Mr.  Justice  Burr, 

HAMMITT,  Appellant,  v.  GAYNOR,  Mayor, 
Respondent  (Supreme  Court  Appellate  Di- 
vision, First  Department  November  20,  1914.) 
Action  by  Joseph  O.  Hammitt  against  William 
J.  Gaynor,  Mayor,  etc  W.  E.  Xouker,  of  New 
York  City,  for  appellant.  B.  C.  Klndleber|;er, 
of  New  York  City,  for  respondent.  No  opinion. 
Judgment  (82  Misc.  Rep.  196,  144  N.  Y.  Supp. 
127)  affirmed,  with  costs.    Order  filed. 

In  re  HARRIS.  (Snpreme  Conrt  Appellate 
Division,  First  Department.  December  11, 
1914.)     In  the  matter  of  Michael  H.  Harris. 

160N.T.S.— 69 


No  opinion.  Additional  charges  referred  to 
Hon.  John  J.  Freedman,  official  referee.  Set- 
tle order  oo  notice.  See,  also,  159  App.  Div. 
907,  144  N,  Y.  Supp.  1119. 

HART,  Respondent  v.  WICKBRT,  Appel- 
lant (Supreme  Court  Appellate  Division, 
First  Department  December  4,  1914.)  Ac. 
tion  by  Isabella  Hart  against  Joseph  H.  Wick- 
ert  J.  B.  Henney,  of  New  York  City,  for  ap- 
pellant H.  W.  Tinker,  of  New  York  City,  for 
respondent  No  opinion.  Judgment  and  or- 
der affirmed,  with  coats.    Order  filed. 

HARTMAN,  Respondent,  v.  CABMAN,  Ap- 
pellant (Supreme  Court  Appellate  Division, 
First  Department  December  18,  1914.)  Ac- 
tion by  Regina  Hartman  against  William  W. 
Carman.  E.  P.  Mowton,  of  New  York  City, 
for  appellant  G.  A.  Rogers,  of  New  York 
City,  for  respondent  No  opinion.  Judgment 
and  order  affirmed,  with  costs.  Order  filed. 
See.  also,  162  App.  Div.  895,  146  N.  Y.  Supp. 
lOtio* 


HASTRICB.  Appellant,  v.  PILCHEB  et  aL, 
Respondents.  (Supreme  Court,  Appellate  Di- 
vision, Second  Department  November  20, 
1914.)  Action  by  William  H.  Hastrich,  in- 
dividually and  as  executor,  etc.,  against  Paul 
M.  Pitcher  and  others.  No  opinion.  Motion 
denied,  without  costs.  See,  cQso,  149  N.  Y. 
Supp.  1086. 

HATCH  T.  BUFFALO,  L.  &  B.  BY.  CO. 
et  al.  (Supreme  Court,  Appellate  Division, 
Fourth  Department.  Decemb^  2,  1914.)  Ac- 
tion by  Caroline  W.  Hatch  against  the  Buffalo, 
Lockport  &  Rochester  Railway  Company  and 
the  New  York  State  Railways,  Rochester  Lines. 
No  opinion.  Judgment  and  order  affirmed,  with 
costs. 

HAVBNDER  v.  BRODBECK.  (Supreme 
Court,  Appellate  Division,  First  Department. 
December  31,  1914.}  Action  by  Joseph  Hav- 
ender  against  Sophie  Brodbeck.  No  opinion. 
Application  denied,  with  $10  costs.  Order  sign- 
ed   See,  also,  160  N.  Y.  Supp.  162. 

HEDGES,  Respondent  v.  PIONEER  IRON 
WORKS,  Appellant  (Supreme  Ck>urt  Appel- 
late Division,  Second  Department  November 
20,  1914.)  Action  by  Dayton  Hedges  against 
the  Pioneer  Iron  Works.  No  opinion.  Motion 
denied,  without  costs.  See,  also,  161  App.  Div. 
949,  146  N.  Y.  Supp.  1094. 

In  re  HEINS  et  aL  (Supreme  Court  Ap- 
pellate Division,  Second  Department  Decem- 
ber 18,  1914.)  In  the  matter  of  the  guardian- 
ship of  Ernest  A.  Heins  and  another,  infants. 

PER  CURIAM.  Order  of  the  Surrogate'* 
Court  of  Westchester  County  modified,  so  as  to 
provide  that  beginning  January  Ist,  the  trus- 
tees shall  pay  to  the  general  guardian,  in  the 
manner  directed  by  the  order,  the  snm  of  $300 
per  month,  and  the  guardian  shall  render  a  de- 
tailed account  to  the  surrogate  up  to  the  1st 
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of  May,  1915,  u  loon  thereafter  as  the  ac- 
count may  be  prepared,  to  the  end  that  the  sur- 
ro!;'ate  may  at  tbat  time  scrutinize  the  items  of 
disbursements,  and  determine  wtiether  the  allow- 
ance should  be  still  further  reduced,  or  whether 
the  necessities  of  the  children  require  an  in- 
crease thereof,  and  the  order,  as  so  modihed,  is 
aiiirmed,  without  costs. 


HENDERSON  t.  FUEY  et  aL,  Respondents. 
(Supreme  Court,  Appellate  Division,  Fourth  De- 
partment. November  11,  1914.)  Action  by 
Agnes  iienderson  against  John  C.  Frey  and 
others,  and  Frank  Thomas,  appellant.  No  opin- 
ion.   Judgment  affirmed,  with  costs. 


HEBHESHOFF  v.  AMERICAN  &  BRIT- 
ISH MFG.  CO.  (Supreme  Court,  AppeUate 
Division,  First  Department.  December  11, 
1914.)  Action  by  William  S.  Herreshoft  against 
the  American  &  British  Manufacturing  Com- 
pany. No  opinion.  Motion  denied,  with  $10 
costs.  Order  filed.  See,  also,  164  App.  Div. 
238,    149    N.    Y.    Supp.   703. 


HERSHEY,  Appellant,  v.  STEINBR,  Re- 
spondent. (Supreme  Court,  Appellate  Diviwon, 
1*  ourth  Department.  November  11,  1914.)  Ac- 
tion by  Simon  B.  Hershey  against  EVlwaTd  A. 
Stciner.  No  opinion.  Judgment  affirmed,  with 
costs. 

HITCniNGS  et  aL,  Appellants,  v.  NEW 
YORK,  B.  &  M.  B.  BY.  CO.  et  al.,  Respond- 
ents. ■  (Supreme  Court,  Appellate  Division,  Sec- 
ond Department.  November  27,  1914.)  Action 
by  Hector  M.  Hitchings  and  others  against  the 
New  York,  Brooklyn  &  Manhattan  Beach  Rail- 
way Company  and  the  Long  Island  Railroad 
Company.  No  opinion.  Judgment  and  order 
affirmed,  with  costs. 


HOISTING  MACHINERY  CO.,  Appellant, 
V.  FEDERAL  TERRA  COTTA  CO.,  Respond- 
ent. (Supreme  Court,  Appellate  Division,  First 
Department.  December  24,  1914.)  Action  by 
the  Hoisting  Maciiinery  Company  a^inst  the 
Federal  Terra  Cotta  Company.  T.  B.  McEn- 
tegart,  of  New  York  City,  for  appellant.  F.  C. 
Nlckerson,  of  New  York  City,  for  respondent 
No  opinion.  Order  affirmed,  with  $10  costs  and 
disbursements.     Order  filed. 


HOLBROOK  T.  FLUMERPBLT  et  al.  (Su- 
preme Court,  Appellate  Division,  Third  De- 
partment November  25,  1914.)  Action  by 
Susan  K.  Holbrook  against  Edwin  N.  Flumer- 
felt  and  another.  No  opinion.  Motion  denied. 
See,  also,  149  N.  Y.  Supp.  1087. 


In  re  HORTON'S  WILL.  (Supreme  Court, 
Appellate  Division,  Second  Department.  No- 
vember 27,  1914.)  In  the  matter  of  the  appli- 
cation for  ancillary  letters  testamentory  on  the 
last  will  and  testament  of  G«>rge  W.  Horton, 
late  of  the  state  of  Ohio,  deceased.  No  opin- 
ion. Decree  of  the  Surrogate's  Court  of  West- 
chester County  affirmed,  with  costs.  See,  also, 
IfiS  App.  Div.  968,  970,  148  N.  Y.  Supp.  1121. 


HOUSE  et  aL  ▼.  CIAXTON.  (Sopreme 
Court,  Appellate  Division,  First  Departmeot 
November  27,  1914.)  Action  by  Everett  W. 
House  and  others  against  Frederick  D.  Clay- 
ton. No  opinion.  Motion  denied,  with  $10 
costs.  Order  filed.  See,  also,  149  N.  Y.  Supp. 
10S8. 


HOWARD  et  al.,  Respondents,  v.  HOF- 
FELD,  Appellant  (Supreme  Court  Appellate 
Division,  Fourth  Department  December  2, 
1914.)  Action  by  Clarence  M.  Howard  and 
others  against  Henry  R.  Hoffeld.  No  opinion. 
Judgment  affirihed,  with  costs. 


In  re  HOWELL.  (Supreme  Court,  Appel- 
late Division,  Second  Department.  December 
11,  1914.)  In  the  matter  of  the  petition  of 
Lloyd  M.  Howell  to  enforce  an  attorney's  lien. 

PER  CURIAM.  Order  modified,  by  strik- 
ing out  the  costs,  as  we  cannot  say  that  the 
administratrix  bais  unreasonably  resisted  the 
claim.  The  terms  of  the  order  for  payment 
should  be  in  the  form  of  a  final  order  foreclos- 
ing a  lien  (Matter  of  King,  168  N.  Y.  63.  60 
N.  B.  1054),  without  the  present  liability  for 
contempt  As  thus  modified,  order  affirmed, 
without  costs  to  either  party. 

H.  P.  NELSON  CO.,  Respondent  v.  POP- 
PENBERG,  Appellant  (Supreme  Court,  Ap- 
pellate Division,  Fourth  Department  Novem- 
ber 25,  1914.)  Action  by  the  H.  P.  Nelson 
Company  against  Gustav  H.  Poppenberg.  No 
opinion.  Motion  to  dismiss  appeal  denied,  with- 
out costs,  with  leave  to  the  parties  to  add  th« 
case  at  the  foot  of  the  present  calendar  upon 
stipulation. 

HULL,  Appellant,  v.  FIFTY-SECOND  ST. 
STORAGE  HOUSE,  Inc.,  Respondent  et  aL 
(Supreme  Court,  Appellate  Division,  Second 
Department  Novembier  20,  1914.)  Action  by 
Lawrence  Hull,  as  trustee  In  bankruptcy  of 
Clarence  E.  Hopkins,  against  the  Fifty-Second 
Street  Storage  House,  Incorporated,  impleaded 
with  others.  No  opinion.  Order  affirmal,  with 
$10  costs  and  disbursements. 


HUNTER,  Respondent  v.  ABNER  M. 
HARPER,  Inc..  Appellant  (Supreme  Court 
Appellate  Division,  Second  Department  De- 
cember 4,  1914.)  Action  by  Henry  Hunter 
against  Abner  M.  Harper,  Incorporated.  Ko 
opinion.  JudgiAent  and  order  of  the  County 
Court  of  Orange  County  affirmed,  with  costs. 


In  re  HUNT'S  ESTATE.  (Supreme  Court, 
Appellate  Division,  Fourth  Department  No- 
vember 18,  1914.)  In  the  matter  of  the  es- 
tate of  Charlotte  L.  Hunt,  deceased.  No  opin- 
on.  Motion  granted  to  amend  order  of  affirm- 
ance entered  October  21,  1914,  so'  as  to  award 
a  bill  of  costs  to  each  or  the  successful  parties 
appearing  on  this  appeal  by  separate  attorneys, 
and  one  bill  of  costs  to  G.  Stuart  Myers,  an  in- 
fant, all  payable  out  of  the  estate.  See,  also, 
82  Misc.  Rep.  211,  143  N.  Y.  Supp.  997. 
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INOILIHAM,  BespoDdent,  t.  MORBIS  & 
CO.,  Appellant.  (Sapreme  Court,  Appellate  Di- 
vision, Fourth  Department.  December  4,  1914.) 
Action  by  John  ij.  Ingraham  against  Morris  & 
Co.  No  opinion.  Judgment  and  order  deny- 
ing motion  for  new  trial  upon  the  minutes  of 
the  coart  affirmed,  with  costs.  Order  denying 
motion  for  new  trial  on  the  ground  of  newly 
discovered   evidence    affirmed,   witbout    costs. 


In  re  INTERBORO  RAPID  TRANSIT  CO. 
(Supreme  Court,  Appellate  Division,  First  De- 
partment December  24,  1914.)  In  the  matter 
of  the  Interboro  Rapid  Transit  Company; 
Eighth  Avenue  and  162d  Street  Connection. 
No  opinion.  Motion  granted.  Settle  ordejr  on 
notice.    See,  alao,  148  N.  X.  Supp.  10S8. 


INTEBNATIONAL  TEXT-BOOK  CO.,  Ap- 
pellant, T.  HOCKEBOBN,  Respondent.  (Su- 
preme Court,  Appellate  Division,  Fourth  De- 
partment November  18,  1914.)  Action  by  the 
International  Text-Book  Company  against  Paul 
F.  Hockebom.  No  opinion.  Judgment  aSrm- 
ed,  with  costs. 


JACKSON,  Respondent,  v.  McLEAN,  Ai>- 
pellfint  (Supreme  Court,  Appellate  Division, 
Second  Department.  November  20,  1914.)  Ac- 
tion by  Elizabeth  H.  Jackson  against  Embury 
McLean. 

PER  CURIAM.  Order  reversed,  with  $10 
costs  and  disbursements,  and  motion  granted, 
with  costs. 

BURR,  J.,  dissents,  on  the  ground  that  there 
is  no  proof  that  defendant  does  not  Icnow  plain- 
tiff's residence.  The  afiSdavit  ia  by  hia  attor- 
ney. 


JACOBSON  V.  JACOBSON.  (Supreme 
Court,  Appellate  Division,  First  Department 
December  24,  1914.)  Action  bv  Anna  Jacobson 
against  Iniats  Jacobson  In  wnich  Max  Brown 
appeals.  nL  Brown,  of  New  York  CSty,  for  ap- 
pellant R.  Tally,  of  New  York  City,  for  ra- 
siiondeut.  No  opmloo.  Order  affirmed,  with 
$10  costs  and  disbursements.    Order  filed. 


JAMES  C.  McOniRE  &  CO.  v.  H.  O.  VO- 
<;EL  CO.  (Supreme  Court,  Appellate  Division, 
First  Department  November  27,  1014.)  Ac- 
tion by  James  C.  McGuire  &  Co.  against  the 
II.  G.  Vofiel  Company.  No  opinion.  Motion 
denied,  with  $10  cost.''.  Order  filed.  See,  al- 
so. 149  N.  Y.  Supp.  75<5. 


In  re  JAQUISH.  (Supreme  Court,  Appellate 
Division,  Third  Department  November  25, 
1914.)  In  the  matter  of  the  application  of 
George  L.  Jaquish  for  an  order  to  punish  for 
contempt  George  W.  Kelly  and  others  for  al- 
leged violation  of  an  injunction  contained  in 
e  final  judgment  entered  in  Delaware  county 
clerk's  office  May  11,  1912.  In  the  action  in 
the  Supreme  Court  entitled  George  L.  .Taquish. 
Plaintiff,  t.  George  W.  Kelly  and  Others,  De- 


fendants. No  opinfon.  Motion  denied.  See, 
also,  1S5  App.  Div.  884,  139  N.  Y.  Supp.  1123; 
14T  N.  Y.  Supp.  Ilia 


JONES,  Appellant,  v.  SANDIPORD,  Re- 
spondent. (Supreme  0>urt,  Appellate  Division, 
Second  Department  December  11,  1914.)  Ac- 
tion by  Gertrude  M.  Jones  against  Richard 
Sandiford.  No  opinion.  Judgment  unanimous- 
ly affirmed,  with  costs. 


KANNRR,  Respondent,  v.  UNITED  STEEL 
ERECTION  CO.  et  al..  Appellants.  (Supreme 
Court,  Appellate  Division,  Fourth  Department 
November  11,  li914.)  Action  by  Louisa  A. 
Kanner,  as  administratrix,  etc.,  against  the 
United  Steel  Erection  Company  and  another. 
No  opinion.  Appeal  dismissed,  without  costs, 
upon  stipulation  filed. 

KABLSSON,    Appellant.    ▼.    GILBERT    tc 

BENNETT  MFG.  CO.,  Respondent  (Supreme 
Court,  Appellate  Division,  Second  Department. 
December  11,  1914.)  Action  by  Erik  L.  Karls- 
son  against  the  Gilbert  &  Bennett  Manufactur- 
ing Company.  No  opiniui.  Jndgmesit  unani- 
mously affirmed,  with  costa 

KAUFMAN  OOSTUaiE  CO.  v.  KAUFMAN 
GOWN  CO.  (Supreme  Court,  Appellate  Divi- 
sion,  First  Department.  December  24,  1914.) 
Action  by  the  Kaufman  Costume  Company 
against  the  Kaufman  Gown  Company.  No. 
opinion.  Motion  granted;  question  certified; 
order  filed.    See,  also,  148  N.  Y.  Supp.  1088. 


KEENAN,  Respondent  v.  MILK,  Appellant 
(Supreme  Court,  Appellate  Division,  Second 
Department  December  18,  1914.)  Action  by 
Frank  Keenan  against  Alexander  Milk.  No 
opinion.  Order  affirmed,  with  $10  costs  and 
disbursements. 


.  KELLY,  Respondent,  v.  BAKER,  SMITH  & 
CO.,  Appellants.  (Supreme  Court,  Appellate 
Division,  First  Department  November  27, 
1914.)  Action  by  Delia  Kelly,  as  administra- 
trix, etc.,  against  Baker,  Smith  A  Co.  E.  P. 
Mow.ton,  of  New  York  City,  for  appellants.  E. 
S.  Merrill,  of  New  York  City,  for  respondent 

PER  CURIAM.  Judgment  abd  order  affirm- 
fid   with  coste 

INGRAHAM,  P.  J.,  and  HOTCHKISS,  J., 
dissent,  upon  the  ground  that  plaintiff's  In- 
testate Toluntarily  placed  himself  in  the  im- 
mediate neighborhood  of  the  sca^ld,  against 
the  protest  of  defendants'  employes,  and  there- 
by voluntarily  assumed  any  risk  because  of 
the  condition  of  the  scaffold  or  anything  fall- 
ing from  it.     Order  filed. 


KENNEDY  -*.  FLYNN  et.  aL  (Supreme 
Court,  Appellate  Division,  Second  Department. 
December  18,  1914.)  Action  by  Michael  J. 
Kennedy,  as  executor,  eta,  against  Patrick  U. 
Flynn  and  others. 

PER  CURIAM.  Order  reversed,  with  $10 
costs  and  disbursements,  and  motion  granted, 
with  $10  costs.    The  order  cannot  be  sustained 
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on  either  froond  atated  b^  tbe  Special  Term 
in  its  opinion,  which  is  incorporated  in  the 
order  by  reference.  The  record  does  not  dis- 
close inexcusable  laches  exclusively  attribut- 
able to  the  moving  parties,  their  predecessor, 
or  the  testator,  or  that  irreparable  injury  will 
be  suffered  by  the  opposite  parties.  Either, 
if  not  both,  of  these  elements  should  be  present 
when  the  court  is  besought  to  deny  the  appli- 
cation of  the  representatives  of  a  deceased 
party  to  continue  the  prosecution  of  an  action 
where  the  cause  of  action  survives.  Pringle 
v.  Long  Island  R.  R.  Co.,  157  N.  T.  100,  103, 
51  N.  B.  435.  This  action  may  properly  Ije 
terminated  by  resort  to  nana]  procedure :  (a) 
A  judgment  after  a  trial  of  tbe  issues;  (b)  a 
judgment  upon  the  dismissal  of  the  complaint 
for  neglect  to  proceed,  if  the  defendants  show 
themselves  entitled  to  this  reliet 


KENT,  Appellant,  v.  TOWN  OF  PATTER- 
SON, Respondent  (Supreme  Court,  Appellate 
Division,  Second  Department.  December  4, 
1014.)  Action  by  N.  Charles  Kent  against  the 
Town  of  Patterson.  No  opinion.  Judgment 
and  order  (80  MUc.  Rep.  560,  141  N.  Y.  Snpp. 
932)  unanimously  affirmed,  with  costs. 

KEOUGH,  Respondent,  v.  MANGE,  Appel- 
lant. (Supreme  Court,  Appellate  Division, 
Pirst  Department.  November  20,  1914.)  Ac- 
tion by  Helen  Keongb,  an  infant,  against 
Charles  Mange.  C.  S.  Petrasch,  of  New  York 
City,  for  appellant.  W.  S.  Evans,  of  New 
Yorlt  City,  for  respondent  No  opinion.  Judg- 
ment and  order  affirmed,  with  costs.  Order 
filed. 


KEYE8  V.  MANHATTAN  NAVIGATION 
CO.  (Supreme  Court,  Appellate  Term,  First 
Department  December  4,  1914.)  Appeal 
from  Municipal  Court,  Borough  of  Manhat- 
tan, First  District.  Action  by  James  Keyes 
against  tbe  Manhattan  Navigation  Company. 
From  a  judgment  for  plaintiff,  defendant  ap- 
peals. Reversed  and  remanded.  Kelley  &  Con- 
nelly, of  New  York  City  (C.  S.  Lorentzen,  of 
New  York  City,  of  counsel),  for  appellant. 
Benjamin  Berinstein,  of  New  York  (5ity,  for 
respondent 

SEABURY,  J.  The  direction  to  the  witness, 
before  his  testimony  had  been  completed,  to 
leave  the  stand  and  tbe  courtroom,  was  irregu- 
lar and  improper.  No  good  purpose  is  to  be 
gained  by  discussing  the  incident,  and  it  is  suf- 
ficient to  point  out  that,  in  our  judgment,  jus- 
tice requires  that  a  new  trial  should  be  order- 
ed. Judgment  reversed,  and  new  trial  ordered, 
with  costs  to  the  appellant  to  abide  the  event. 
All  concur. 


KIERNAN  T.  BUHLMAN  et  al.  (Supreme 
Court,  Appellate  Division,  Fourth  Department. 
December  4,  1914.)  Action  by  Annie  Kiernan 
against  Frederick  W.  Buhlman  and  others. 
No    opinion.     Judgment   affirmed,    with    costs. 


KING,    Respondent,    v.    KING,    Appellant 
(Supreme    Court    Appellate    Division,    Fourth 


Department  November  18,  1914.)  Action  by 
James  E.  King  against  Rose  A.  King.  No  opin- 
ion.    Order  affirmed,  without  costs. 


KITELSON  V.  STEEL  &  MASONRY  CO. 
YOUNGQUIST  v.  SAME.  (Supreme  Court 
Appellate  Division,  First  Deportment.  Decem- 
ber 31,  1914.)  Action  by  Frederick  Kitelsijn 
against  the  Steel  db  Masonry  Company.  Chas. 
Youngquist  against  the  same.  No  opinion. 
Motions  denied,  with  $10  costs.  Orders  filed. 
See,  also,  150  N.  Y.  Supp.  1092. 


KITELSON  v.  STEEL  &  MASONRY 
CONST.  CO.  YOUNGQUIST  v.  8 AMR  (Su- 
preme Court,  Appellate  Division,  First  Depart- 
ment. December  31,  1914.)  Actions  by  EV«der- 
ick  Kitelson  and  by  Chas.  Youngquist  against 
the  Steel  &  Masonry  Construction  Company. 
No  opinions.  Applications  denied,  with  $10 
costs.  Orders  signed.  See,  also,  83  Misc.  Rep. 
51,  144  N.  Y.  Supp.  623 ;  150  N.  Y.  Supp.  1002. 

KLEIN,  Appellant  ▼.  PRUDENTIAL  INS. 
CO.  OF  AMERICA,  Respondent  (Supreme 
Court  Appellate  Division,  First  Department 
December  24,  1914.)  Action  by  Helen  Klein 
against  the  Prudential  Insurance  Company  of 
America.  O.  H.  Droege,  of  New  York  City, 
for  appellant.  A.  M.  Bailey,  of  New  York  City, 
for  respondent.  No  opinion.  Judgment  af&rm- 
ed,  with  costs.     Order  filed. 

KNUDTSON,  Appellant,  ▼.  REMMEL.  Re- 
spondent et  aL  (Supreme  Court  Appellate 
Division,  IHrst  Department.  November  27, 
1914.)  Action  by  Isal>ella  Knudtson  against 
Harmon  L.  Remmel,  impleaded  with  others. 
E.  J.  Blair,  of  New  York  City,  for  appellant 
T.  W.  Morris,  Jr.,  of  New  York  City,  for 
respondent  No  opinion.  Judgment  affirmed, 
with  costs.     Order  filed. 


KOCa,  Respondent  ▼.  FOX,  Appellant  et 
al.  (Supreme  Court,  Appellate  Di^sion,  First 
Department.  December  18.  1914.)  Action  by 
Anna  T.  Koch  against  William  Fox.  implead- 
ed with  others.  O.  A.  Rogers,  of  New  York 
City,  for  appellant  B.  Potter,  of  New  York 
City,  for  respondent  No  opinion.  Judgment 
and  order  affirmed,  with  costs.     Order  filed. 


KOLACTKI,  Respondent,  y.  ABfEKICAN 
SUGAR   REPINING  CO.  OF  NEW  YORK, 

Appellant.  (Supreme  Court,  Appellate  Divi- 
sion, Second  Department  December  11,  1014.) 
Action  by  John  Kolacki,  aa  administrator,  etc., 
against  the  American  Sugar  Refining  Company 
of  New  York. 

PER  CURIAM.  Motion  tor  reargument  (130 
N.  Y.  Supp.  93)  denied,  with  $10  costs.  The 
amendment  to  section  1180  of  the  Code  of  C^vil 
Procedure  was  not  overlooked  by  this  court,  bat 
in  its  judgment  its  provisions  are  not  sufficiently 
broad  to  justify  the  conduct  of  counsel  for  the 
plaintiff  in  pursuing  a  line  of  inquiry  in  the 
presence  of  the  jury  which  has  been  repeatedly 
condemned. 
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LA  FRANCE  v.  CITT  OF  NEW  TOEK. 
(Sapreme  Court,  Appellate  Division,  Second  De- 
partment December  IS,  1914.)  Action  by 
Mary  La  France  against  the  City  of  Kew  Xorlf. 

PER  CURIAM.  Judgment  affirmed,  witliout 
costs. 

GAKR,  J.,  not  voting. 


LANDERS,  Respondent,  v.  PEOPLE'S  GAS 
&  ELECTRIC  CO.,  Appellant  (Supreme  Court, 
Appellate  Division,  Second  Department.  De- 
cember 2,  1914.)  Action  by  Mary  Landers,  as 
administratrix,  etc.,  against  tlie  People's  Gas  & 
Electric  Company.  No  opinion.  Judgment  and 
orders  affirmed,  with  costs. 


LAROCQUB  y.  NEW  YORK  HERALD  CO. 
(Supreme  Court,  Appellate  Diviaion,  First  De- 
partment December  11,  1914.)  Action  by  Jo- 
sepii  Larocgue  against  the  New  York  Herald 
Company.    No    opinion.     Motion    denied,    with 

tlO  costs.    Order  filed.    See,   also,   149   N.   ¥. 
iupp.  1092. 


LAUDATI,  AppeUant,  t.  PBBKSKILL 
LIGHTING  &  R.  CO.,  Respondent  (Snpreme 
Court,  Appellate  Division,  Second  Department 
November  20,  1914.)  Action  by  Luigi  Landatl, 
as  administrator,  etc.,  of  Tiberio  Laudati,  de- 
ceased, against  the  Peekskill  Lighting  &  Rail- 
road Company.  No  opinion.  Judgment  and  or- 
der ananimonsly  affirmed,  wiUi  costs. 


LENOX  CONST.  CO.,  Appellant,  ▼.  NEW 
YORK  TELEPHONE  CO.,  Respondent  (Su- 
preme Court,  Appellate  Division,  First  Depart- 
ment. December  18, 1914.)  Action  by  the  Len- 
ox Construction  Company  against  the  New  Yorlt 
Telephone  Company.  Bi.  A.  (}ildersleeve,  of 
New  York  City,  for  appelant  A.  Cameron,  of 
New  York  City,  for  respondent  No  opinion. 
Judgment  affirmed,  with  costs.    Order  filed. 

LENTILHON,  Appellant,  t.  D'ARSCHOT  et 
al..  Respondents.  JSupreme  Court,  Appellate 
Division,  First  Department.  December  81, 
1914.)  Action  by  Eugene  Lentilhon  against 
Guillaume  D'Arschot  and  others.  L.  L.  Kel- 
logg, of  New  York  City,  for  appellant  R. 
Tborne,  of  New  York  City,  for  respondents. 
No  opinion.  Judgment  and  order  affirmed,  with 
costs.    Order  filed. 


LEOW.  Respondent,  ▼.  FETHBRSTON,  Ap- 
pellant. (No.  6702.)  Supreme  Court,  Appellate 
Division,  First  Department.  December  24, 
1914.)  Appeal  from  Special  Term,  New  York 
County.  Application  for  mandamus  by  Samuel 
I>eow  against  John  T.  Fetherston,  as  Commis- 
sioner. From  an  order  granting  motion  for  an 
alternstive  wrt,  defendant  ^peals.  Reversed. 
E.  C.  Kindleberger,  of  New  York  City,  for  ap- 
pellant William  B.  Murphy,  of  New  York 
City,  for  respondent 

PER  CURIAM.  The  order  should  be  re- 
versed, with  $10  costs  and  disbursements,  and 
the  motion  for  as  alternative  writ  of  mandamus 


denied,  with  $10  costs,  upon  the  ground  that 
there  is  no  issue  presented  by  the  papers  herein 
calling  for  the  granting  of  any  writ 


LEVY  V.  COMMERCIAL  TRUST  CO.  OP 
NEW  YORK.  (Supreme  Court,  Appellate  Divi- 
sion, First  Department.  November  27,  1914.) 
Action  by  Sophie  R.  H.  Levy,  as  executrix, 
against  the  Commercial  Trust  Company  of  New 
York.  No  opinion.  Application  denied,  with 
$10  costs.  Order  signed.  See,  also,  86  Misc. 
Rep.  10,  148  N.  Y.  Supp.  178. 


LEVY  T.  WOLFE  et  al.,  (Supreme  Court, 
Appellate  Division,  First  Department.  Novem- 
ber 27,  1914.)  Action  by  Leon  Levy  against 
Marie  M.  Wolfe  and  others.  No  opinion.  Mo- 
tion to  dismiss  appeal  granted,  with  $10  costs. 
Order  filed.  See,  also,  163  App.  Div.  902,  148 
N.  Y.  Sapp.  1126. 


In  re  LICHTENBERG.  (Supreme  Court,  Ap- 
pellate Division,  First  Department  December 
24,  1914.)  In  the  matter  of  Joseph  Lichtenberg. 
No  opinion.  Referred  to  Hon.  Henry  A.  Gilder- 
sleeve,  official  referee.  Settle  order  on  notice. 
Sec,  also,  160  App.  Div.  929.  145  N.  Y.  Supp. 
1130. 


LITOWICH,  Appellant,  ▼.  CITY  OP  NEW 
YORK,  Respondent.  (Supreme  Court,  Appel- 
late Division,  First  Department.  November  27, 
1914.)  Action  by  Max  Litowich  against  the 
City  of  New  York.  C.  Trosk.  of  New  York 
City,  for  appellant.  E.  C.  Kindleberger,  of  New 
York  City,  for  respondent.  No  opinion.  Judg- 
ment and  order  affirmed,  with  costs.  Order 
filed. 


LLOYD,  Respondent,  ▼.  SILVERTHORNE. 
Appellant.  (Supreme  Court,  Appellate  Divi- 
Bion_,  First  Department.  November  27,  1914.) 
Action  by  Demarest  Lloyd  against  William  E. 
Sllverthome.  C.  U.  Carruth,  of  New  York  City, 
for  appellant  H.  J.  Roig,  of  New  York  City, 
for  respondent.  No  opinion.  Order  modified,  by 
limiting  requirement  for  bill  of  particulars  to 
matter  called  for  in  second  paragraph  of  de- 
mand, and,  ai  modified,  affirmed,  with  $10  costs 
and  disbursements  to  appellant    Order  filed. 


LOCOMOBILE  CO.  v.  NICJHOLS.  (Supreme 
Court,  Appellate  Division,  First  Departmpnt. 
December  31.  1914.)  Action  by  the  Locomobile 
Company  against  Edwin  Nichols.  No  opinion. 
Application  granted.  Order  signed.  See,  also, 
84  Misa  Rep.  44,  145  N.  Y.  Supp.  941;  150  N. 
Y.  Supp.  1093. 


LOCOMOBILE  CO.  r.  NICHOLS.  (Su- 
preme Court,  Appellate  Division,  First  Depart- 
ment December  31,  1914.)  Action  by  the  Lo- 
comobile Company  against  Edwin  Nichols.  No 
opinion.  Motion  granted.  Order  filed.  See, 
also,  150  N.  Y.  Supp.  "^" 


In   re  LOEBL.    (Snpreme  Ooart,   Appellate 
Division,    First    Department.    NovemMr    27, 
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1914.)  In  the  matter  of  Milton  T.  Loebl,  an 
attorney.  No  opinion.  Motion  granted.  Settle 
order  on  notice.  See,  also,  148  N.  Y.  Supp. 
1127. 


LOWENFELD  et  al..  Appellants,  t.  DNIT- 
En  STATES  FIDELITY  &  GUARANTY 
CO.,  Respondent.  (No.  tUitiT.)  (Supreme  Court, 
Appellate  Division,  First  Department.  Decem- 
ber 31,  1914.)  Appeal  from  bpccial  Term,  New 
York  County.  Action  by  Pincus  Lowenfeld  and 
another  aguinst  the  United  States  Fidelity  & 
(iuaranty  Company.  From  an  order  granting 
a  motion  for  a  bill  of  particulars  before  service 
of  an  answer,  plaintiffs  appeal.  Modified  and 
affirmed.  Alexander  Pfeiffer,  of  New  York 
City,  for  appellants.  Robert  Gray,  of  New  York 
City,  for  respondent. 

PER  CURIAM.  Defendant  is  entitled  to  a 
bill  of  particulars  as  to  the  first  four  items  set 
out  in  the  order  appealed  from,  except  there 
should  be  stricken  from  items  2,  3,  and  4  the 
words,  "and  setting  forth  the  date  when  such 
item  was  received.  Phillips  v.  United  States 
Fidelity  &  Guaranty  Co.,  123  App.  Div.  927, 
108  N.  Y.  Supp.  1145.  It  is  not  entitled  to  a 
bill  of  particulars  of  the  other  items.  The  or- 
der appealed  from,  therefore,  is  modified  as  in- 
dicated, and,  as  thus  modified,  affirmed,  with- 
out coats  to  either  party. 


LUBNAU,  Respondent,  v.  LAEBOVETZ  et 
aL,  Appellants.  (Supreme  Court,  Appellate  Di- 
vision, Fourth  Department,  Novemlwr  11, 
1914.)  Action  by  Carl  Lubnau  against  Julius 
Laebovetz  and  another.  No  opinion.  Judgment 
and  order  affirmed,  with  costs. 

LUDLAM  v.  BLOODGOOD  et  al.  (Supreme 
Court,  Appellate  Division,  Second  Department. 
November  27,  1914.)  Action  by  Mary  Ludlnm 
against  Clara  KUiodgood  and  others.  No  opin- 
ion. Order  modified,  by  reducing  the  amount  of 
costs  allowed  from  f25  to  $10,  and  disburse- 
ments, and  striking  out  the  award  of  execution, 
in  the  following  words,  "and  that  she  have  ex- 
ecution therefor,"  and,  as  so  modified,  such  or- 
der is  affirmed,  without  costs  of  this  appeal. 
See.  also,  163  App.  Div.  863,  146  N.  Y.  Supp. 
1098.  

LUDLAM  T.  SCHUMM  et  al.  (Supreme 
Court,  Appellate  Division.  Second  Department. 
November  27,  1914.)  Action  by  Mary  Ludlam 
against  Frederich  H.  Sehnmm  and  others.  No 
opinion.  Order  modified,  by  reducing  the 
amount  of  costs  allowed  from  f25  to  $10.  and 
disbursements,  and  striking  out  the  award  of 
execution,  in  the  following  words,  "and  that  she 
have  execution  therefor,'  and,  as  so  modified, 
such  order  is  affirmed,  without  costs  of  this  ap- 
peaL 

TjUEDEKB,  Respondent,  ▼.  NEW  YORK 
CENT.  &  H.  R.  R.  CO.,  Appellant.  (Sopreme 
Court,  Appellate  Division.  Fourth  Department. 
November  11,  1914.)  Action  by  Rose  Luedeke. 
as  administratrix,  etc.,  against  the  New  York 
Central  &   Hndson  River  Railroad  Company. 


No  opinion.  Motion  for  reargument  (164  App. 
Div.  104, 149  N.  Y.  Supp.  525)  denied,  with  $10 
costs.  Motion  for  leave  to  appeal  to  Court  of 
Appeals  denied. 

LYNCH,  Respondent,  T.  LARKIN,  Appel- 
lant. (Supreme  Court,  Appellate  Division, 
Fourth  Department.  November  ll,  1914.)  Ac- 
tion by  Frederick  Lynch  against  Hubert  Lar- 
kin,  as  sole  surviving  partner,  etc.  No  opinion. 
Judgment  and  order  affirmed,  with  costs. 

LYNCH  v.  MURPHY.  (Supreme  C!ourt,  Ap- 
pellate Division,  First  Department.  November 
27,  1014.)  Action  by  Margaret  A.  Lynch 
against  Anna  Murphy.  No  opinion.  Motion 
denied,  with  $10  costs.  Order  filed.  See,  also, 
149  N.  Y.  Supp.  1094 ;  150  N.  Y.  Supp.  1094. 


LYNCH  v.  MURPHY.  (Supreme  Court,  Ap- 
pellate Division,  First  Department.  December 
24,  1914.)  Action  by  Margaret  A.  Lynch 
against  Ajina  Murphy.  No  opinion.  Motion 
granted.  Order  filed.  See,  also,  150  N.  Y. 
Supp.  1094. 


CENTRAL 


Appellant, 
"   ""       "    YORK,    Resjjondent. 


McC  ADDON, 

TRUST   CO.   OF   NEW       .        ,  

(Supreme  Court,  Appellate  Division,  First  De- 
partment. December  11,  1914.)  Action  by  Jo- 
seph T.  McCaddon  against  the  Central  Trust 
Company  of  New  York.  W.  P.  Malbney,  of 
New  York  City,  for  appellant.  8.  G.  De  Kay, 
of  New  York  City,  for  respondent.  No  opinion. 
Order  affirmed,  with  $10  costs  and  disburse- 
ments.   Order  filed. 

McCarthy,  Respondent,  v.  INTERNA- 
TIONAL RY.  CO.  et  al..  Appellants.  (Supreme 
Court,  Appellate  Division,  Fourth  Department. 
Decemlwr  2,  1914.)  Action  by  Michael  H.  Mc- 
Carthy against  the  International  Railway  Com- 
pany and  another.  No  opinion.  Judgment  and 
order  affirmed,  with  costs.  . 

McCLURE  NEWSPAPER  SYNDICATE  v. 
TIMES  PRINTING  CO.  OF  SEATTLE.  (Su- 
preme Court,  Appellate  Division,  First  Depart- 
ment. December  11,  1014.)  Action  by  the  Mc- 
Clure  Newspaper  Syndicate  against  tbe  Times 
Printing  Company  of  Seattle.  No  opinion. 
Motion  denied,  with  $10  costs.  Order  filed. 
See,  also,  164  App.  Dir.  108,  140  N.  Y.  Supp. 
443. 


McCORMACK,  Appellant,  ▼.  McCORMACK, 

Respondent.  (Supreme  Court,  Appellate  Divi- 
sion, First  Department.  November  20,  1914.) 
Action  by  Margaret  M.  McCormack  against 
George  McCormack.  T.  J.  Curran,  of  New 
York  City,  for  appellant.  Nathan  F.  Giffin,  of 
New  York  City,  for  respondent.  No  opinion. 
Judgment  affirmed,  with  costs.  Order  filed. 
See.  also,  158  App.  Div.  921,  143  N.  Y.  Supp. 


MoGUIRE,  Respondent,  ▼.  INTERBORO 
RAPID  TRANSIT  CO.,  Appellant  (Supreme 
Court,   Appellate  Division,   Fitst  Department. 
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December  81,'  1014.)  Action  by  Ellen  McGoire. 
as  administratrix,  against  the  Interboro  Rapid 
Transit  Compsny.  B.  H.  Amea,  of  New  Xork 
Citj,  for  appellant.  D.  R.  Aim;,  of  New  York 
City,  for  respondent.  No  opinion.  Judgment 
and  order  affirmed,  with  costs.    Order  filed. 

Mclaughlin,  Respondent,  T.  McLaugh- 
lin, Ai>pciiant,  et  al.  (Supreme  Court,  Appel- 
late Division,  First  Department.  November  27, 
1914.)  Action  by  William  W.  McLaughliUj 
Jr.,  against  Violetta  McLaughlin,  impleaded 
with  others.  W.  J.  Carlin,  of  New  York  City, 
for  appellant.  J.  A.  Hodge,  of  New  York  City, 
for  respondent.  No  opinion.  Order  affirmed, 
with  $10  costs  and  disbursements.  Order  filed. 
See,  also,  149  N.  Y.  Supp.  1095. 

McNEILLY,  Respondent,  t.  LACKAWANNA 
BRIDGE  CO.,  Appellant  (Supreme  Court,  Ap- 
pellate Division,  Fourth  Department.  Novem- 
ber 11,  1914.)  Action  by  Samuel  D.  McNeilly 
against  the  Lackawanna  Bridge  Company. 

PER  CURIAM-  Judgment  and  order  aQrm- 
ed,  with  costs.  ' 

LAMBERT,  J.,  dissents,  upon  the  ground  that 
the  plaintiff  ftiiled  to  establish  actionable  negli- 
gence against  the  defendant  and  that  the  plain- 
tiff assumed  the  risk  and  was  guilty  of  contrib- 
utory negligence  as  matter  of  law. 


1914.)  In  the  matter  of  William  H.  Maginnla. 
No  opinion.  Respondent  disbarred.  Settle  or- 
der on  notice. 

MALLIETT,  Appellant,  v.  PRATT,  Respond- 
ent. (Supreme  Court,  Appellate  Division, 
Fourth  Department.  November  25,  1914.)  Ac- 
tion by  Alphonse  V.  MalUett  against  L.  H. 
Pratt. 

PER  CURIAM.  Judgment  reversed,  and  new 
trial  granted,  with  costs  to  appellant  to  abide 
event.  Held,  that  the  evidence  was  sufficient  to 
present  for  the  consideration  of  the  jury  the 
question  whether  or  not  the  defendant  aided 
and  abetted  in  the  wrongful  detention  and  im- 
prisonment of  the  plaintiff. 


MALLON,  Respondent,  t.  RICHARD  H. 
THOMAS,  Inc.,  Appellant  (Supreme  Conrt, 
Appellate  Division,  Second  Department.  No- 
vember 27,  1914.)  Action  by  Eugene  Mallon 
against  Richard  H.  Thomas,  Incorporated.  No 
opinion.  Judgment  and  order  unanimously  af- 
firmed, with  costs. 


McWHIRTER,  Appellant,  v.  BOWBN,  Re- 
spondent. (Supreme  Court,  Appellate  Division, 
First  Department.  November  20,  1914.)  Ac- 
tion by  William  H.  McWhirter  against  Abner 
T.  Bowen.  J.  M.  Fisk,  of  New  York  City,  for 
appellant.  H.  B.  Johnson,  of  New  York  City, 
for  respondent  No  qpinion.  Judgment  affirm- 
ed, with  costs.     Order  filed. 


MACALUSO  V.  DEGNON  CONTRACTING. 
CO.  (Supreme  Court,  Apnellate  Division,  First 
Department.  December  24,  1914.)  Action  by 
Snlvntore  Mncaluso  against  the  Degnon  Con- 
tracting Company.  No  opinion.  Application 
denied,  with  $10  costs.     Order  signed. 


MALMAN,  Respondent,  t.  BABCOCK  ft 
WILCOX  CO.,  Appellant.  (Supreme  Court, 
Appellate  Division,  First  Department  Decem- 
ber 18, 1914.)  Action  by  Adolf  Malman  against 
the  Babcock  9e  Wilcox  Company.  E.  J.  Reding- 
tou,  of  New  York  City,  for  appellant.  S.  J.  ^ 
I  Block,  of  New  York  City,  for  respondent  No ' 
opinion.  Judgment  and  order  reversed,  and 
new  trial  orderedTwith  costs  to  appellant  to 
abide  event,  on  the  ground  that  the  evidence 
docs  not  sustain  the  finding  that  the  defendant 
was  'negligent.     Settle  order  on  notice. 

MALONE,  AppeUant,  ▼.  INDIAN  REFIN- 
ING CO.,  Kespondent.  (Supreme  Court,  Ap- 
pellate Division,  Fourth  Department.  Decem- 
ber 2,  1914.)  Action  by  William  Malone  a^inst 
the  Indian  Refining  Company.  No  opinion. 
Judgment  affirmed,  with  costs. 


MACK,  Respondent  t.  ASTORIA  VENEER 
MILLS  &  DOCK  CO.,  Appellant  (Supreme 
Court  Appellate  Division,  Second  Department. 
November  27,  1914.)  Action  by  Daniel  Mack 
against  the  Astoria  Veneer  Mills  &  Dock  Com- 
pany. No  opinion.  Judgment  and  order  of  the 
County  (3ourt  of  Queens  County  reversed,  and 
new  trial  ordered,  costs  to  abide  the  event,  on 
the  ground  ttiat  the  evidence  failed  to  establish 
the  negligence  of  defendant 

MAGEE,  Appellant,  T.  BEACH  et  al.,  Re- 
spondents. (Supreme  Court,  Appellate  Division, 
Fourth  Department.  November  18,  1914.)  Ac- 
tion by  Edyth  I.  Magee,  as  administratrix,  etc., 
against  Calvin  Burr  Beach  and  others.  No 
opinion.  Order  (87  Misc.  Rep.  18,  149  N.  Y. 
Supp.  933)  affirmed,  with  $10  costs  and  dis- 
bursements. 


In  r«  MAGINNIS.     (Supreme  Conrt,  Appel- 
late IHTision  First  Department    December  11, 


MANDELSTAMM  v.  ABB  BRILL  CO.  (Su- 
preme  Court,  Appellate  Division,  First  Depart- 
ment. December  31,  1914.)  Action  by  Leo 
Mandelstamm  against  Abe  Brill  Company.  No 
opinion.  Application  denied,  with  $10  costs. 
Order  signed. 

MANT^UZZA  ».  L.  MUNDET  &  SON,  Inc. 
(Supreme  Court,  Appellate  Division,  First  De- 
partment. December  24,  1014.)  Action  by 
Ci'istoforo  Mannuzza  against  L.  Mundet  &  Son, 
Incorporated.  No  opinion.  Motion  denied,  with 
$10  costs.    Order  filed. 

MARCHEWKA,  Respondent,  t.  INTERNA- 
TIONAL RY.  CO.,  Appellant  (Supreme  Court, 
Appellate  Division,  Fourth  Department.  De- 
cember 2, 1914.)  Action  by  John  Marchewka,  as 
administrator,  etc.,  against  the  International 
Railway  Company.  No  opinion.  Judgment  and 
order  affirmed,  with  costs. 


MARCUS  et  al.  v.  FIDELITY  &  DEPOSIT 
CO.  OF  MARYLAND.  (Supreme  Court,  Ap- 
pellate Division,'  First  Department    Decemlier 
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24,  1914.)  Action  by  Nathan  Marcus  and  an- 
other against  the  Fidelity  &  Deposit  Company 
of  Maryland.  No  opinion.  Motion  denied,  with 
.MO  costs.  Order  filed.  See,  also,  149  N.  X. 
Snpp.  1020. 

MAKING  ICE  CO.  v.  ROWLEY.  (Su- 
preme Court,  Appellate  Division,  First  Depart- 
ment. December  31,  1914.)  Action  by  the 
Marine  Ice  Company  against  Robert  Rowley, 
No  opinion.  Application  denied,  with  $10  costs. 
Order  signed. 


MARTIN,  Appellant,  v.  CITY  OF  NEW 
YORK,  Respondent.  (Supreme  Court,  Appel- 
late Division,  Hrst  Department.  December  18, 
1914.)  Action  by  Wiener  B.  Martin  against 
the  City  of  New  York.  G.  W.  Elkins,  of  New 
York  City,  for  appellant  T.  Farley,  of  New 
York  City,  for  respondent.  No  opinion.  Judg- 
ment affirmed,  with  costs.     Order  filed. 

MASLANKA,  Respondent,  t.  A^IERIGAN 
MFG.  CO.,  Appellant.  (Supreme  Court,  Appel- 
late Division,  Second  Department.  November 
27,  1914.)  Action  by  Leonora  Maslauka,  as 
administratrix,  etc.,  of  Joseph  Maslanka,  de- 
ceased, against  the  American  Manufacturing 
^  Company. 

PER  CURIAM.  Defendant's  breaker  ma- 
chines had  an  outer  grating  or  guard  covering 
the  end  gears.  Necessarily  this  grating  had  to 
be  opened  for  oiling  the  cogwheel  bearings.  For 
six  months  before  the  accident  the  deceased  had 
been  oiling  these  bearings  with  the  machine  in 
motion.  The  omission  to  stop  it  during  oiling 
was  the  gravamen  of  the  notice  under  the  Em- 
ployers' Liability  Act  (Consol.  Laws,  c.  31,  85 
2tt0-204),  and  not  the  absence  of  a  guard.  The 
weight  of  evidence  is  that,  considering  this 
gearing  and  its  frequent  changes  during  the  day, 
it  was  not  practicable  while  the  bearings  were 
being  oiled  to  guard  each  individual  cogwheel. 
Hence  it  was  error  to  charge  plaiutiS's  request 
that,  as  far  as  the  oiler's  work  is  concerned, 
the  absence  of  any  guards  on  the  wheels  and 
their  exposure  to  him  in  his  work  is  affirma- 
tively a  violation  of  the  statute.  Even  aa  to 
a  machine  maintained  wholly  without  guards, 
sucli  omission  is  only  presumptively  contrary 
to  the  statute.  Scott  v.  International  Paper 
Co.,  204  N.  Y.  49,  97  N.  B.  413.  The  judg- 
ment and  order  are  therefore  reversed,  and  a 
new  trial  granted,  co.sts  to  abide  the  event. 
See,  also.  161  App.  Div.  947,  051,  140  N.  Y. 
Supp.  1100. 

MANNUZZA,  Respondent,  V.  L.  MUNDET 
&  SON,  Inc.,  et  al..  Appellants.  (Supreme  Court, 
Appellate  Division,  First  Department.  Novem- 
ber 27,  1914.)  Action  by  Oristofero  Mannuzza 
against  L.  Mundet  ft  Son,  Incorporated,  and 
others.  A.  H.  Qlcason  and  T.  H.  Lord,  both 
of  New  York  City,  for  appellants.  D.  C. 
Hlrsch,  of  New  York  City,  for  respondent.  No 
opinion.  Juds:ment  and  order  affirmed,  with 
costs.    Order  filed. 


MAYER  et  al.,  Eespondente,  ▼.  MONZO,  Ap- 

fellant.  (Supreme  Court,  Appellate  Division, 
'irst  Department,  November  27,  1914.)  Ac- 
tion by  Marcus  'Mayer  and  others  afaiost  An- 
gelo  R.  Monzo.  H.  C.  Smyth,  of  New  York 
City,  for  appellant  W.  F.  Goldbeck,  of  New 
York  City,  for  respondents.  No  opinion.  Judg- 
ment and  order  affirmed,  with  costs.  Ord<.r 
filed.  See,  also,  154  App.  Div.  940,  139  N.  Y. 
Supp.  1133.  

MEAD  et  al.,  Respondente,  ▼.  HENCHEY  et 
al..  Appellants.  (Supreme  CourtAppellate  Di- 
vision, Second  Department.  December  18, 
1914.)  Action  by  John  C.  Mead  and  another 
against  William  J.  Henchey  and  another.  No 
opinion.  Order  affirmed,  with  $10  costs  and 
disbursemenbi,  with  leave  to  defendants  to  an- 
swer upon  the  merits  within  20  days  after  the 
date  of  this  decision,  upon  payment  of  $20 
costs  and  the  disbursements  ol  this  appeal. 

MBCOA  REALTY  CO.  v.  KELLOGG 
TOASTED  CORN  FLAKE  CO.  (Supreme 
Court,  Appellate  Division,  First  Department 
December  11,  1914.)  Action  by  the  Mecca  Real- 
ty Company  against  the  Kellogg  Toasted  Com 
Flake  Company.  No  opinion.  Motion  granted, 
unless  appellant  complies  with  terms  stated  in 
order.  Order  filed.  See,  also,  85  Misc.  Rep. 
598,  148  N.  Y.  Supp.  1040. 


MECHLOWITZ  t.  FROST,  PALMER  & 
(X>.  (Supreme  Court,  Appellate  Division,  First 
Department  November  27,  1914.)  Matter  of 
Phillip  Mechlowitz  against  Frost,  Palmer  &  Co. 
No  opinion.  Application  granted ;  conditiona 
upon  which  stay  is  to  be  granted  to  be  deter- 
mined upon  settlement  of  order.  Settle  order 
on  notice.    See,  also,  145  N.  Y.  Supp.  1133. 


MECTJM  ▼.  BECKER.  (Supreme  Court,  Ap- 
pellate Division,  First  Department.  December 
11,  1914.)  Action  by  Elizabeth  A.  O.  Mecum 
against  C.  Adelbert  Becker.  No  opiniofi.  Mo- 
tion granted,  unless  appellant  complies  with 
terms  stated  in  order.  Order  filed.  See,  also, 
149  N.  Y.  Supp.  974;   150  N.  Y.  Supp.  109t!. 


MECUM  ▼.  BECKER.  (Supreme  Court,  Ap- 
pellate Division,  First  Department  December 
24,  1914.)  Action  by  EUzabeth  A.  C  Mecum 
against  O.  Adelbert  Becker.  No  opinion.  Mo- 
tion granted.  Settle  order  on  notice.  See,  also, 
150  N.  Y.  Supp.  lOOa 

MERCHANT  ▼.  RYALL  et  aL  (Supreme 
Court,  Appellate  Division,  Second  Department 
November  20,  1914.)  Action  by  Metta  P.  Mer- 
chant, as  administratrix,  etc.,  against  George 
M.  Ryall  and  others. 

PER  CURIAM.  Judgment  reversed  and  new 
trial  iirantcd,  costs  to  abide  the  event,  on  the 
ground  that  it  is  disclosed  by  the  record  that 
defendants  were  not  accorded  a  fair  and  im- 
partial trial,  and  also  upon  the  ground  that, 
while  it   appears   that  the   judgment  gives  to 
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plaintiff  greater  relief  than  «he  ia  entitled  to, 
the  evidence  is  so  unsatisfactorr  and  uncertain, 
and  the  confuacd  state  of  the  record  leaves  it 
in  doubt  as  to  whether  plaintiff  has  established 
her  case  by  a  fair  preponderance  of  the  evi- 
dence, the  judgment  cannot  be  permitted  to 
stand.  See,  also,  103  App.  Div.  869,  147  N.  Y. 
Supp.  1127;   150  N.  Y.  Supp.  1097. 


MERCHANT,  Respondent,  v.  RYALL  et  aU 

Appellants.  (Supreme  Court,  Appellate  Divi- 
sion, Second  Department.  December  H.  1!)14.) 
Action  by  'Metta  F.  Merchant  against  George 
M.  Ryall  and  others.  No  opinion.  Motion  for 
reargument  (150  N.  Y.  Supp.  109«)  denied,  with- 
out costs.  Defendant  Ryali's  motion  for  judg- 
ment dismissing  the  complaint  denied,  without 
costs. 


MESSMER  v.  HENRY  W.  BOETTGER 
SII.K  FINISHING  OO.  (Supreme  Court,  Ap- 
pellate Division,  First  Department.  December 
11,  1914.)  Action  by  William  Messmer  against 
Henry  W.  Boettger  Silk  Squishing  Company. 
No  opinion.  Motion  denied,  with  $10  costs. 
Order  filed.  See,  also,  160  App.  DIt.  619,  145 
N.  Y.  Snpp.  660. 


METROPOLITAN.  LrlPB  INS.  OO.  v.  HY- 

DUEX  FELT  &  ENGINEERING  CO.  (Su- 
preme Court,  Appellate  Division,  First  Depart- 
ment. November  27,  1914.)  Action  by  the 
Metropolitan  Life  Insurance  Company  against 
the  Hydrex  Felt  &  Engineering  Company.  No 
opinion.  Motion  denied,  with  $10  costs.  Order 
filed.     See,  also,  149  N.  Y.  Supp.  1097. 


MEYERHOEFER,  Respondent,  v.  BROOK- 
LYN HEIGHTS  R.  CO.,  Appellant.  (Supreme 
Court,  Appellate  Division,  Second  Department 
November  27,  1914.)  Action  by  Frank  Meyer- 
boefer  against  the  Brooklyn  Heights  Railroad 
Company.  No  optnon.  Judgment  and  order 
unanimously  affirmed,  with  costs. 


MIDTOWN  CONTRACTING  CO.,  Appel- 
lant, V.  GOLDSTICKER  et  al..  Respondents. 
(Supreme  Court,  Appellate  Division,  I'irst  De- 
partment December  24,  1914.)  Action  by  the 
Midtown  Contracting  Company  against  Louis 
Goldaticker  and  another.  G.  Hahn,  of  New 
York  City,  for  appellant  W.  Goldsticker,  of 
New  York  City,  for  respondents.  No  opinion. 
Oi-der  affirmed,  with  $10  costs  and  disburse- 
ments. Order  filed.  See,  also,  140  N.  Y.  Supp. 
1097. 

MIDWOOD  PARK  CO.,  Respondent,  v. 
AMERICAN  SURETY  00.  OP  NEW  YORK, 
Appellant.  (Supreme  Court,  Appellate  Division, 
Second  Department  December  18,  1914.)  Ac- 
tion by  the  Midwood  Park  Company  against  the 
American  Surety  Company  of  New  York. 

PER  C?URIAM.  Judgment  modified,  by  de- 
ducting therefrom  the  extra  allowance  ot  $2,000, 
and,  as  so  modified,  judgment  and  order  af- 
firmed, without  costs. 

CARR,  J.,  not  voting. 


In  re  MILLER.  (Supreme  Conrt,  Appellate 
Division,  First  Deparbnent  December  11, 
1914.)  In  the  matter  ot  Max  'Miller.  No  opin- 
ion. Referee's  report  approved.  Settle  order 
on  notice. 


MILLER,  Appellant,  v.  HARVEY,  Respond- 
ent (Supreme  Court,  Appellate  Division,  First 
Department.  November  20,  1914.)  Action  by 
Charles  E.  Miller  against  George  Harvey.  W. 
F.  Goldbeck,  of  New  York  City,  for  appellant 
A.  S.  Andrews,  of  New  York  City,  for  respond- 
ent. No  opinion.  Determination  (83  Misc. 
Rep.  59,  144  N.  Y.  Supp.  624)  affirmed,  with 
costs,  on  opinion  of  PAGE,  J.     Order  filed. 

MINICH,  Respondent,  v.  INTERNATIONAL 
RY.  CO..  Appellant  (Supreme  Court,  Appel- 
late Division,  Fourth  Department.  December 
2,  1914.)  Action  by  Sadie  B.  Mlnich  against 
the  International  Railway  Company.  No  opin- 
ion. Motion  to  dismiss  appeal  granted,  unless 
appellant  serve  brief  in  typewritten  form,  and 
be  ready  to  argue  the. appeal  on  December  3d, 
and  pay  to  respondent^!  attorney  $10.  See, 
also,  148  N.  Y.  Supp.  1131. 


MOFFETT  V.  EAMES.  (Supreme  Court, 
.Appellate  Division,  Second  Department.  De- 
cember 18,  1914.)  Action  by  James  Moffett 
against  Harris  G.  Eames,  as  trustee,  etc. 

PER  CURIAM.  Order  (143  N.  Y.  Supp. 
357)  affirmed,  with  $10  costs  and  disbursements. 

CARR,  J.,  not  voting. 

MOFFETT,  Appellant,  ▼.  PIEL,  Respond- 
ent. (Supreme  (3onrt,  Appellate  Division,  Sec- 
ond Department  December  18,  1914.)  Action 
by  James  Moffett  against  Gottfried  Piel,  as 
ezecator,  etc.,  of  Hermann  Peterson,  deceased. 

PTSR  CURIAM.  Judgment  affirmed,  with 
costs. 

CARR,  J.,  not  voting. 

MOLLER,  Appellant,  v.  SOMMBR,  Respond- 
ent (Supreme  Court,  Aroellate  Division,  First 
Department.  December  31,  1914.)  Action  by 
Charles  G.,  Moller  against  Jane  Sommer,  etc. 
H.  Cabell,  of  New  York  City,  for  appellant.  A. 
B.  Boardman,  of  New  York  City,  for  respond- 
ent. No  opinion.  Judgment  (86  Misc.  Rep. 
110.  149  N.  Y.  Supp.  103)  affirmed,  with  costs. 
Order  filed. 


MOONEY,  Respondent,  T.  BAUMANN,  Ap- 
pellant. (Supreme  Court,  Appellate  Division. 
Second  Department  November  20,  1914.) 
Action  by  Michael  J.  Mooney  against  Charles 
O.  Baumann.  No  opinion.  Order  unanimously 
affirmed,  with  costs. 

MOORE,  Respondent,  ▼.  ATLANTIC 
BEACH  REALTY  CO.,  Appellant  (Supreme 
Court,  Appellate  Division,  Second  Department. 
November  20,  1914.)  Action  by  Theodore  R. 
Moore  against  the  Atlantic  Beach  Realty  Com- 
pany. No  opinion.  Order  affirmed,  with  $10 
costs  and  disbursements. 
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MOOT  V.  MOOT.  (Supreme  Court,  Appel- 
late Division,  Third  Department.  November 
11,  1914.)  Action  by  Richmond  D.  Moot 
against  Margaret  A.  Moot. 

PER  CURIAM.  Order  affirmed,  without 
costs. 

KELLOGG.  J.,  dissents.    WOODWARD,  J., 

not  sitting.  See,  also.  86  Misc.  «ep.  495,  140 
N.  T.  Supp.  302;  140  N.  Y.  Supp.  901;  150 
N.  Y.  Supp.  1098. 


MOOT  v.  MOOT.  (Supreme  Court,  Appellate 
Division,  Third  Department.  November  25, 
1914.)  Action  by  Richmond  D.  Moot  against 
Margaret  A.  Moot.  No  opinion.  Motion  grant- 
ed.    See,  also,  160  N.  Y.  Supp.  1098. 


In  re  MORGAN.  (Supreme  Conrt,  Appellate 
Division,  First  Department  December  24, 
1914.)  la  the  matter  of  George  H.  Morgan,  de- 
ceased. No  opinion.  Decree  affirmed,  with 
costs.    Order  filed. 

MORRIS,  Appellant,  t.  CITY  OF  NEW 
YORK,  Respondent.  (Supreme  Court,  Appellate 
Division,  First  Department.  December  4, 
1014.)  Action  by  George  Morris  against  the 
City  of  New  York.  T.  J.  O'Neill,  of  New  York 
City,  for  appellant  E.  C.  Kindleberger,  of 
New  York  City,  for  respondent.  No  opinion. 
Judgment  and  order  affirmed,  witb  costs.  Order 
filed. 


MOSAKOWSKI,  Respondent  v.  UTICA 
KNITTING  CO.,  Appellant  (Supreme  Court, 
Appellate  Division,  Fourth  Department.  De- 
cember 4,  1914.)  Action  by  Leo  Mosakowski, 
an  infant  etc.,  acainst  the  Utica  Knittiuz  Com- 
pany. No  Opinion.  Judgment  and  'order  af- 
firmed, with  costs. 


MTTTXER,  Respondent,  v.  MTILLER  et  al. 
Appellants.  (Supreme  Court,  Appellate  Division, 
Second  Department  November  13,  1914.)  Ac- 
tion by  Wilhelmina  Muller  against  Adolph  E. 
Mullcr  and  another,  as  executors,  etc.,  of  August 
W.  Muller,  deceased. 

PER,  CURIAM.  The  evidence  shows  that 
while  plaintiff  knew  that  the  money  was  de- 
posited to  the  joint  account'  of  herself  and  her 
husband,  she  did  not  know  the  precise  form  of 
the  several  deposits,  and  did  not  understand, 
in  signing  the  checks  and  other  papers,  or  other- 
wise, that  the  estate  claimed  the  deposits,  or 
that  she  was  releasing  the  same  to  the  estate; 
nor  was  snch  ber  intention.  In  such  regard 
ttie  minds  of  the  parties  did  not  meet.  Differ- 
ent inferences  have  been  drawn  by  her  sons 
from  such  participation  as  she  had  in  the  family 
counsels  concerning  the  conduct  of  the  business. 
But  it  does  not  satisfactorily  appear  that  by 
assent  to  the  propositions  of  others,  or  by 
her  conduct,  she  consented  to  release  her  inter- 
est in  the  accounts,  or  understood  tliat  she  was 
doing  so.     Judgment  affirmed,  with  ooata. 


In  re  MULLIGAN.  (Supreme  C!ourt,  Appel* 
late  Division,  First  Department  November  27, 
1914.)  In  the  matter  of  Agnes  K.  Mulligan  as 
executrix  of  John  Hartman,  deceased.  No 
opinion.  Decree  affirmed,  with  costs.  Order 
filed.  See,  also.  82  Misc.  Aep.  336,  143  N.  Y. 
Supp.  C86;    149  N.  Y.  Supp.  1098w 


MUNNICH  et  al..  Respondents,  v.  JAFFE  et 
al..  Appellants.  (Supreme  Court  Appellate 
■Division,  Second  Department.  December  4, 
1914.)  Action  by  Charles  L.  Munnicb  and  an- 
other against  Mux  Jaffe  and  others.  No  opin- 
ion. Motion  granted,  order  of  reversal  reset- 
tled, and  order  signed.  See,  also,  1(>4  App. 
Div.  30,  149  N.  Y.  Supp.  338. 


MURRAY,  Respondent,  v.  SAGE^,  Appel- 
lant. (Supreme  Court,  Appellate  Division,  Sec- 
ond Department.  December  18,  1014.)  Action 
by  George  M.  Murray  against  William  Sajer. 
No  opinion.  Judgment  and  order  unanimously 
affirmed,  with  costs. 

MURRAY  ▼.  SIMPSON.  (Supreme  Court, 
Appellate  Division,  JTirst  Department  Novem- 
ber 27,  1914.)  Action  by  Charles  C.  Murray 
against  Robert  H.  Simpson.  No  opinion.  Mo- 
tion to  withdraw  appeal  denied,  without  ociiAs. 
Order  filed.    See,  also,  150  N.  Y.  Supp.  1098. 


MURRAY  V.  SIMPSON.  (Supreme  Court 
Appellate  Division,  First  Department.  Novem- 
ber 27,  1914.)  Action  by  Charles  C.  Murray, 
as  receiver,  etc.,  against   Robert  H.   Simpson, 

individually  and  as  executor,  etc.  No  opinion. 
Motion  to  dismiss  appeal  eranted,  without  costs. 
Order  filed.    See,  also,  150  N.  Y.  Supp.  1098. 

MUTUAL  LIFE  INS.  CO.  t.   STEPHENS 

et  al.  (Supreme  Court,  Appellate  Division, 
First  Department.  November  27,  1914.)  Ac- 
tion by  the  Mutual  I/ife  Insurance  Company 
against  Melvin  Stephens  and  others.  No  opin- 
ion. Motion  granted ;  question  certified  as 
stated  in  order.  Order  filed.  See,  also,  149 
N.  Y.  Supp.  109a     

NATALE,  Respondent,  y.  UPPER  HUDSON 
.STONE  CO.,  .Appellant  (Supreme  Court  Ap- 
pellate Division,  Second  Department  Decem- 
ber 4,  1914.)  Action  by  Philip  Natale  against 
the  Upper  Hudson  Stone  Company.  No  opin- 
ion. Judgment  and  order  reversed,  and  new 
trial  granted,  costs  to  abide  the  event,  on  the 
ground  that  the  verdict  of  the  jury,  to  the  effect 
that  the  stone  which  fell  upon  the  plaintiff  fell 
from  the  topmost  face  of  the  quarry,  was  against 
the  clear  weight  of  evidence. 


NATIONAL  SURETY  CO.,  Respondent,  ▼. 
LECKY  &  RUFFIN,  Inc.,  Appellant  (Su- 
preme Court,  Appellate  Division,  First  Depart- 
ment. December  18,  1914.)  Action  by  the 
National  Surety  Company  against  Lecky  & 
Kuffln,  Incorporated.  Rockwood  &  Haldnne,  of 
New  York  City,  for  appellant.  C.  Norwood,  of 
New  York  City,  for  respondent  No  opinion. 
Judgment  and  order  affirmed,  with  coats.  Order 
filed. 
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NEFF,  Appellant,  v.  MAOK,  Reapoodent. 
(Supreme  Court,  Appellate  Division,  Fonrth 
Department.  November  25,  1914.)  Action  by 
Mell  A.  NeS  against  NormaU'  K.  Mack.  No 
opinion.  Motion  to  place  case  on  day  calendar 
and  preclude  respondent  from  being  beard  on 
the  argument  denied,  upon  condition  that  re- 
spondent be  ready  (or  argument  at  opening  of 
January  term  and  pay  to  appellant's  attorney 
$10. 

NESTEEUK,  Respondent,  t.  WITKIN,  Ap- 
pellant. (Supreme  Court,  Appellate  Division, 
First  Department.  December  18,  1914.)  Ac- 
tion by  Theodore  Nesteruk,  as  administrator, 
against  Harris  Witkin.  B.  Gordon,  of  New 
York  City,  for  appellant.  A.  B.  Greenberg, 
of  New  York  City,  for  respondent.  No  opinion. 
Judgment  and  order  affirmed,  with  costs.  Or- 
der filed. 

NEUMANN,  Bespondent,  t.  HUDSON 
COUNTY  CONSUMERS'  BREWING  CO., 
Appellant  (Supreme  Court,  Appellate  Divi- 
sion, Second  Department.  November  13,  1914.) 
Action  by  Frank  Neumann,  as  administrator, 
etc.,  of  Frieda  Neumann,  deceased,  against  the 
Hudson  CountT  Consumers*  Brewing  Company. 
No  opinion.  Judgment  and  order  unanimously 
affirmed,  with  costs.  See,  also,  159  App.  Div. 
921.  144  N.  Y.  Supp.  1132;  150  N.  Y.  Supp 
1099.  

NEUMANN.  Respondent,  v.  HUDSON 
COUNTY  CONSUMERS'  BREWING  CO., 
Appellant.  (Supreme  Court,  Appellate  Divi- 
sion, Second  Department.  December  11,  1914.) 
Action  b^  Frank  Neumann,  as  administrator, 
etc.,  against  the  HudBon  County  Consumers 
Brewing  Company.  No  opinion.  Motion  for 
reargument  (of  150  N.  Y.  Supp.  1099)  or  for 
leave  to  appeal  to  the  C!ourt  of  Appeals  denied. 
Stay  of  execution  granted  for  10  days. 

NEW  JERSEY  CLAY  PRODUCE'S  CO.  v. 
JOHN  H.  PARKER  CO.  (Supreme  Court, 
Appellate  Division,  First  Department  Decem- 
ber 24,  1914.)  Action  by  the  New  Jersey  Clay 
Products  Company  aijainst  the  John  H.  Parker 
Company.  No  opinion.  Application  denied, 
with  $10  costs.    Order  signed. 


NEW  YORK  PENT.  &  H.  R.  R.  CO..  Re- 
spondent. V.  SWEETING  et  aL,  Appellants. 
(Supreme  Court,  Appellate  Division,  Fourth  De- 
partment. December  4,  1914.)  Action  by  the 
New  York  Central  &  Hudson  River  Railroad 
Company  afniost  Lillian  Sweeting  and  anoth- 
er. No  opinion.  Judgment  and  orders  affirmed. 
with  costs.  See.  also,  162  App.  Div.  931,  147 
N.  Y.  Supp.  1129. 

NEW  YORK  CITY  ADVERTISING  CO., 
Respondent,  t.  MORRIS  PARK  ESTATES, 
Appellant.  (Supreme  Court.  Appellate  Divi- 
■kn.  First  Department  December  la  1914.) 
Action  by  the  New  York  CSty  Advertising  Com- 
pany against  the  Morris  Park  Estates.     Sulli- 


van ft  Cromwell,  of  New  York  City,  for  appel- 
lant Epstein,  T.  &  G.,  for  respondent  No 
opinion.  Judgment  .and  order  aifirmed,  with 
costs.    Order  filed. 

NEW  YORK  CONSOLIDATED  R.  CO.,  Re- 
spondent, V.  CITY  OF  NEW  YORK.  Appel- 
lant. (Supreme  CSourt,  Appellate  Division,  Sec- 
ond Department.  November  27,  1014.)  Action 
by  the  New  York  Consolidated  Railroad  (Com- 
pany against  the  City  of  New  York. 

PER  CURIAM.  Order  reversed,  with  $10 
costs  and  disbursements,  and  motion  denied, 
with  $10  costs,  on  the  ground  that  it  does  not 
affirmatively  appear  that  an  examination  of  an 
account  is  involved. 

RICH,  J.,  dissents. 

NICHOLSON,  Respondent,  ▼.  CITY  OF 
NEW  YORK,  Appellant  (Supreme  Court,  Ap- 
pellate Division,  Second  Department.  Novem- 
ber 20j  1914.)  Action  by  Eugenie  H.  Nicholson, 
administratrix,  etc.,  of  Charles  Nicholson,  de- 
ceased, against  the  City  of  New  York. 

PER  CURIAM.  The  circumstances  of  plain- 
tiff's alighting  with  other  paRsengera  from  the 
street  car  at  a  point  of  transfer,  and  following 
his  fellow  passengers  toward  the  curb,  showed 
no  negligence.  He  was  struck  in  the  back  by 
defendant's  ash  cart  approaching  from  the  rear. 
The  deceased  being  free  from  contributory  neg- 
ligence, the  question  of  burden  of  proof  on  that 
issue  was  merely  academic.  After  having  a 
full,  clear,  and  correct  charge  as  to  the  duties 
of  an  alighting  paRSenger,  the  jury  could  not 
fail  to  apply  the  right  rule  to  the  Intestate's 
conduct  Judgment  and  order  (85  Misc.  Kep. 
5(a.  147  N.  Y.  Supp.  779)  unanimoiisH  af- 
firmed, with  costs.  See,  also,  1(M)  N.  Y.  Supp. 
1099. 


NI(3H0LS0N,  Respondent,  r.  CITY  OF 
NEW  YORK,  Appellant  (Supreme  C!ourt,  Ap- 
pellate Division,  Second  Deiiartment.  Decem- 
ber 18,  1914.)  Action  by  Eugenic  IL  Nirhol- 
Ron.  administratrix,  etc.,  of  the  estate  of  Charles 
Nicholson,  deceased,  aprainst  the  City  of  New 
York.  No  opinion.  Motion  for  stay  granted 
(150  N.  Y.  Supp.  1099),  provided  the  motion  for 
reargument  or  for  leave  to  appeal  to  the  Court 
o|  Appeals  is  promptly  brought  to  a  bearing. 

NIE8,  Appeflant  ▼•  BROOKLYN  UNION 
ELEVATED  R.  CO..  Respondent.  (Supreme 
Court,  Appellate  Division,  Second  Department 
November  20.  1914.)  Action  by  MiUlred  A. 
Niex,  an  infant,  by  Bertha  Nies,  her  guardian 
ad  litem,  against  the  Brooklyn  Union  Elevated 
Railroad  Company. 

PER  CURIAM.  Jndgment  naanlmoaaly  af- 
firmed, with  costs. 

PUTNAM,  J.,  took  no  part 

NOBLE  et  al.  y.  POWELL  «t  al.  (Supreme 
Court,  Appellate  Division,  Second  Department 
N'ovember  20,  1914.)  Action  by  James  A.  No- 
bre  and  others  against  Grant  Powell  and  oth- 
ers.   No  opinion.    Motion  denied,  without  costs. 
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NORTHERN  COUNTIES  INV.  TRUST, 
Limited,  Appellant,  v.  STRKET  et  al.,  Respond- 
ents- (Sapreme  Court,  Appellate  Diviaion, 
First  Department  November  20,  1914.)  Ac- 
tion by  the  Northern  Counties  Investment 
Trust,  Limited,  against  Charles  F.  Street  and 
others.  B.  B.  Hill,  of  New  York  City,  for  ap- 
pellant. C.  E.  Rnshmore.  of  New  York  City, 
tor  respondents.  No  opinion.  Judgment  af- 
firmed, with  costs.    Order  filed. 

NOSK,  Respondent,  v.  CITY  OP  NEW 
YORK,  Appellant  (Supreme  Court,  Api>ellate 
Division,  Second  Department.  December  11, 
1914.)  Action  by  Maud  Nosk,  as  administra- 
trix, etc.,  aeainst  the  City  of  New  York.  No 
opinion.  Motion  for  reargument  (150  N.  Y. 
Supp.  197)  denied,  without  costs. 


NUBY,  Appellant,  ▼.  UNION  RY.  CO.  OP 
NEW  YORK  CITY,  Respondent.  (Supreme 
Court,  Appellate  Division,  First  Department. 
November  27,  1914.)  Action  by  Louise  Nuby 
against  the  Union  Railway  Company  of  New 
York  City.  3.  A.  Bernstein,  for  appellant.  J. 
R.  Hilton,  of  New  York  City,  for  respondent. 
No  opinion.  Order  reversed,  with  costs,  and 
verdict  reinstated.     Settle  order  on  notice. 

NUGENT  v.  NUGENT.  (Supreme  Court, 
Appellate  Division,  Second  Department.  De- 
cember 18,  1914.)  Action  by  Genevieve  Nugent 
against  Jennie  Nugent,  individually  and  as 
executrix,  etc.,  of  Patrick  Niipent,  deceased, 
and  others.  No  opinion.  Interlocutory  judg- 
nient  affirmed,  with  costs. 

NUSBAUM  V.  STEWART.  (Supreme 
Court,  Appellate  Division,  First  Department 
December  11,  1914.)  Action  by  Phoebe  Nus- 
baum  against  James  C.  Stewart.  No  opinion. 
Motion  granted,  unless  appellant  complies  with 
terms  stated  in  order.    Order  filed. 


In  re  O'BRIEN.  (Supreme  Court,  Appellate 
Division,  First  Department  December  31, 
1914.)  In  the  matter  of  Martin  O'Brien.  No 
opinion.  Referee's  report  approved,  and  pro- 
ceeding dismissed.    Settle  order  on  notice. 


O'BRIEN,  Appellant,  T.  CONEY  ISLAND  & 
B.  R.  CO.,  Respondent  (Supreme  Court  Ap- 
pellate Division,  Second  Department.  Novem- 
ber 27,  1914.)  Action  by  Matthew  O'Brien 
against  the  Coney  Island  &  Brooklyn  Railroad 
Company.  No  opinion.  Judgment  unanimous- 
ly affirmed,  with  costs. 

OCEANIC  INVESTING  CO.,  Respondent 
V.  KODEL,  Appellant,  et  al.  (Supreme  Court 
Appellate  DivLsion,  First  Department.  De- 
cember 11,  1914.)  Action  by  the  Oceanic  Jn- 
vesting  Compnny  against  Rudolph  A.  Rodel,  im- 
pleaded. F.  Bien.  of  New  York  City,  for  ap- 
pellant H.  M.  Bellinger,  Jr..  of  New  York 
City,  for  respondent.  No  opinion.  Order  af- 
Qrmed,  with  $10  costs  and  disbursements.  Or- 
der filed. 


O'CONNOR  T.  IPDLLER.  (Supreme  Court, 
Appellate  Division,  Second  Department  No- 
vember 27,  1914.)  Action  by  Julia  O'Connor, 
as  executrix,  etc.,  against  Maria  B.  Fuller,  as 
executrix,  etc.,  and  the  Fuller  &  O'Connor 
Construction  Company.  No  opinion.  Judg- 
ment and  order  reversed,  upon  the  ground  that 
evidence  should  have  been  received  as  to  the  in- 
debtedness of  the  company,  and  a  new  trial 
granted ;   costs  to  abide  the  event 

O'GRADY,  Respondent,  t.  HOWE  &  ROG- 
ERS CO.  et  al..  Appellants.  (Supreme  Court, 
Appellate  Division,  Fourth  Department  No- 
vember 18,  1914.)  Action  by  James  M.  B. 
O'Grady,  as  executor,  etc.,  against  the  Howe 
ft  Rogers  Company  and  others.  No  opinion. 
Motion  to-add  to  present  calendar  denied,  with- 
out costs. 


ORHROD  v.  HITCHINS  et  aL  (Supreme 
Court  Appellate  Division,  Fourth  Department. 
November  ll,  1914.)  Application  of  William 
Lk  Ormrod  for  a  writ  of  certiorari  against  Sel- 
den  G.  Hitchins  and  others.  No  opinion.  Or- 
der affirmed,  with  costs. 

OSHRIN,  Respondent,  v.  SHAPIRO,  Appel- 
lant (No.  6594.)  (Supreme  Court,  Appellate 
Division,  First  Department  December  24, 
1914.)  Appeal  from  Trial  Term,  New  York 
County.  Action  by  Tillie  Oshrin,  by  her  guard- 
ian ad  litem,  etc,  against  Simon  Shapiro. 
From  a  judgment  tor  plaintiff,  defendant  ap- 
peals. Reversed,  and  new  trial  ordered.  Rob- 
ert B.  Gumming,  of  New  York  City,  for  appel- 
lant Samuel  Hoffman,  of  New  York  City,  for 
respondent 

PER  CURIAM.  The  judgment  and  order  ap- 
pealed from  are  reversed,  and  a  new  trial  or- 
dered, with  costs  to  the  appellant  to  abide  the 
event;  the  verdict  being  clearly  against  the 
weight  of  the  evidence. 

PACE  et  al.  ▼.  AMEND  et  al.  (two  cases). 
(Supreme  Court,  Appellate  Division,  First  De- 
partment. December  24,  1914.)  Actinns  by 
Francis  P.  Pace  and  another  against  Otto  P. 
Amend  and  others.  No  opinion.  Motions  de- 
nied, with  $10  costs.  Orders  filt^.  See,  also, 
164  App.  Div.  209,  149  N.  Y.  Supp.  738. 

PALM.  FECHTLER  &  CO.,  Respondents,  t. 
FECHTLER  et  al.,  Appellants.  (Supreme 
Court,  Appellate  Division,  First  Department 
December  31,  1914.)  Action  by  the  Palm, 
Fechtler  &  Co.  against  Frank  Fechtler  and  an- 
other. P.  R.  Towne,  of  New  York  City,  for  ap- 
pellants. E.  B.  Boise,  of  New  York  City,  for 
respondents. 

PER  CURIAM.  Judgment  and  order  affirm- 
ed, with  costs. 

SCOTT  and  HOTCHKISS,  JJ.,  dissent,  on 
the  ground  that  it  was  error  to  exclude  defend- 
ant from  proving  the  expenses  involved  in  mnk- 
1  ing  the  profit  which  was  charged.    Order  filed. 
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PABK  ▼.  HISENBBHG  et  al.  (Supreme 
Court,  Appellate  Term,  First  Department.  De- 
cember 4,  1914.)  Appeal  from  ifunicipal  Court, 
Borough  of  Manhattan,  First  District.  Action 
by  William  Park  against  Jacob  Eisenberg  and 
others.  From  an  order  setting  aside  a  verdict 
in  favor  of  defendants,  defendants  appeal. 
Ueversed,  and  verdict  reinstated.  Myers  Si. 
Ooldsmith,  of  New  York  City  (Emanuel  J.  My- 
ers and  Josiah  Canter,  both  of  New  I'ork  City, 
of  counsel),  for  appellant.  Abraham  Landau 
and  Jacob  I.  Berman,  both  of  New  York  City, 
for  respondents. 

PER  CURIAM.  This  action  was  brought 
for  goods  sold  and  delivered.  The  defense  was 
that  the  goods  were  sold  by  sample,  and  that 
they  did  not  correspond  in  kind,  color,  or  qual- 
ity. The  delivery  of  the  goods,  the  amount, 
and  price  agreed  upon  were  conceded,  and  the 
only  issue  was  as  to  whether  or  not  the  goods 
delivered  were  according  to  the  samples  shown. 
Upon  this  issue  there  was  a  sharp  conflict  of 
evidence.  Experts  were  called  by  both  sides 
and  the  case  was  submitted  to  the  jury  in  a 
charge  eminently  fair  to  the  defendant.  The 
plaintiff  asked  the  court  to  charge  the  jury 
that,  "if  the  goods  delivered  are  as  near  the 
sample  as  human  agency  can  make  them,  the 
plaintiff  is  entitled  to  a  verdict."  This  the  court 
refused  to  charge.  The  jury,  however,  found  for 
the  plaintiff,  which  verdict  the  court  below  im- 
mediately set  aside  as  contrary  to  the  evidence. 
A  careful  reading  of  the  record  does  not  bear  out 
this  claim.  The  trial  justice  stated  that  the 
"plaintiff's  own  witnesses  have  testified  that 
these  goods  were  not  the  same  as  the  sample." 
The  plaintiff  offered  the  testimony  of  three 
witnesses,  concededly  experts,  each  of  whom  had 
carefully  examined  the  samples  and  the  goods, 
and  each  of  whom  testified,  in  substance,  that 
the  goods  delivered  were  identical  in  color, 
made  from  the  same  warp  and  from  the  same 
material,  and  that  if  there  was  any  difference 
in  finish  it  was  slight,  and  that  the  goods  de- 
livered were  as  near  the  samples  as  any  goods 
could  be  made.  We  can  discover  no  preponder- 
ance of  testimony  in  favor  of  the  defendant 
that  leads  us  to  believe  that  the  verdict  of  the 
jury  was  reached  by  reason  of  any  prejudice 
or  bias.  Order  reversed,  with  costs,  and  verdict 
reinstated. 


Ex  parte  PEACH.  (Supreme  Court,  Appel- 
late Division,  Fourth  Department.  December 
2.  1014.)  In  the  matter  of  the  application  of 
AVilliam  J.  Peach  for  a  writ  of  habeas  corpus, 
etc.     No  opinion.     Order  affirmed. 


PEOPLE,  Respondent,  v.  ANDREW  et  al.. 
Appellants.  (Supreme  Court,  Appellate  Divi- 
sion, Second  Department.  November  13,  1914.) 
Proceeding  by  the  People  of  the  State  of  New 
York  against  Charles  Andrew  and  others.  No 
opinion.  Judgment  of  conviction  of  the  Court 
of  Special  Sessions  affirmed  by  default 


PE6PLE.  Respondent,  v.  BALL,  Appellant 
(Supreme  Court,  Appellate  Division,  First  De- 
partment.    December   31,   1914.)      Proceeding 


by  die  People  of  the  State  of  New  Tork  against 
John  A.  Ball.  J.  B.  Stanchfield,  of  New  York 
City,  for  appellant  W.  E.  0.  Mayer,  of  New 
York  City,  for  the  People.  No  opinion.  Judg- 
ment affirmed.    Order  filed. 


PEOPLE,  Respondent,  t.  BRADLEY,  Appel- 
lant. (Supreme  Court,  Appellate  Division, 
First  Department  December  18,  1914.)  Pro- 
ceeding by  the  People  of  the  State  of  New  York 
against  Alfred  Bradley  (true  name  Alexander 
Roworth).  A.  Caruthers,  of  New  York  City, 
for  appellant.  G.  Z.  Medalie,  of  New  York 
City,  for  the  People.  No  opinion.  Judgment 
affirmed.    Order  filed. 

PEOPLE,  Respondent,  v.  BRYANT,  Appel- 
lant (Supreme  Court  Appellate  Division,  Sec- 
ond Department  November  20,  1914.)  Pro- 
ceeding by  the  People  of  the  State  of  New  York 
against  Henry  Bryant  No  opinion.  Judgment 
of  conviction  of  the  County  Court  of  Kings 
County  affirmed.  See,  also,  163  App.  Div.  963, 
148  N.  Y.  Supp.  IIM; 

PEOPLE,  Respondent,  v.  BURNST?EIN,  Ap- 
pellant. (Supreme  Court.  Appellate  Division, 
Second  Department  November  13,  1914.) 
Proceeding  by  the  People  of  the  State  of  New 
York   against  Philip  Burnstein. 

PER  CURIAM.  In  this  case  the  jury  were 
instructed  that  they  might  find  a  verdict  of 
guilty  agajnst  the  prisoner  on  any  one  of  the 
three  crimes  charged  in  the  indictment  and  the 
request  by  the  district  attorney  to  the  trial 
court  for  an  instruction  that  the  jury  might 
find  defendant  guilty  of  burglary  and  larceny 
was  practically  refused.  The  seeming  incon- 
sistency in  the  verdict  rendered  by  the  jury 
does  not,  under  the  circumstances  of  the  sub- 
mission to  it  of  the  question  of  defendant's 
guilt,  fall  within  the  rule  declared  in  People  t. 
Munroe,  190  N.  Y.  435,  83  N.  E.  476.  The 
judgment  of  conviction  of  the  County  Court 
of  Kings  County  is  therefore  affirmed. 


PEOPLE,  Respondent,  v.  C.  KLINCK  PACK- 
ING CO.,  Appellant  ^upreme  C^urt,  Appel- 
late Division,  Fourth  Department  November 
18,  19140  Proceeding  by  the  People  of  the 
State  of  New  York  against  the  C.  Klinck  Pack- 
ing Company.  No  opinion.  Motion  for  leave 
to  appeal  (164  App.  Div.  97,  149  N.  Y.  Supp. 
504)  to  Court  of  Appeals  granted. 

PEOPLE  ▼.  FURCOLO.  (Supreme  Court, 
Appellate  Division,  First  Department.  Decem- 
ber 24,  1914.)  Proceeding  by  the  People  of  the 
State  of  New  York  against  Ralph  Furcolo. 
No  opinion.  Motion  granted.  Order  filed. 
See,  also,  160  App.  Div.  880,  144  N.  Y.  Supp. 
1135. 


PEOPLE,  Respondent,  v.  GEO.  HOTCH- 
KISS  &  CO.,  Limited,  Appellant  (Supreme 
Court,  Appellate  Division,  First  Department. 
December  81,  1914.)  Proceeding  by  the  People 
of  the  State  of  New  York  against  Geo.  Hotch- 
kiss  &  Co.,  Limited.    J.  B.  Stanchiield,  of  New 
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Xork  dtf,  for  appellant    W.  E.  G.  Majer,  of 

New  York  City,  for  the  People.     No  opinion. 
Judgment  affirmed.     Order  filedi. 


PEOPLE,  Respondent,  v.  GOLPSTEIN,  Ap- 
pellant. (Supreme  Court,  Appellate  Division, 
ijecond  Department.  December  11,  1B14.) 
Proceeding  by  the  People  of  the  State  of  New 
Vork  against  Alexander  Goldstein.  No  opinion. 
Judgment  of  conviction  of  the  County  Court 
of  Iviugs  County  affirmed  by  default. 


PEOPLE,  Respondent,  v.  HENDBIX,  Ap- 
pellant. (Supreme  Court,  Appellate  Division, 
Second  Department.  November  13,  1014.)  Pro- 
ceeding by  the  People  of  the  State  of  New  York 
against  Stafford  Hendrix.  No  opinion.  Motion 
granted.     See,  also,  140  N.  Y.  Supp.  1102. 


PEOPLE,  Respondent,  ▼.  J.  ALBERT  & 
SON,  Appellant.  (Supreme  Conrt,  Appellate 
Division,  Second  Department.  November  18, 
1914.)  Proceeding  by  the  People  of  the  State 
of  New  York  against  J.  Albert  &  Son. 

PER  <DX)RIAM.  Reargument  ordered  upon 
the  sole  inquiry  whether  the  matter  is  crimi- 
nally liable  under  the  statute  for  the  act  of  the 
servant  in  locking  the  door  in  the  master's  ab- 
sence, without  evidence  of  general  or  specific 
instruction  on  his  part  that  it  should  be  done. 
Case  set  down  for  Wednesday,  December  16, 
1914. 


PEOPLE  v.  KEITBL.  (Supreme  Oourt.  Ap- 
pellate Division,  First  Department.  Novem- 
ber 27,  1914.)  Proceeding  by  the  People  of  the 
State  of  New  York  against  Axlolph  KeiteL  No 
opinion.  Motion  to  dismiss  appeal  granted. 
Order  filed. 


PEOPLE,  Respondent,  v.  LUCIE  et  al.,  Ap- 
pellants. (iSupreme  Court,  Appellate  Division, 
First  Department.  December  4,  1914.)  Pro- 
ceeding by  the  People  of  the  State  of  New  York 
against  Joseph  Lucie  and  another.  E.  Neu- 
mann, of  New  York  City,  for  appellants.  L. 
Fnbricant,  of  New  York  City,  for  the  People. 

PER  CURIAM.  Judgment  affirmed.  Order 
filed. 

DOWLING,  J.,  dissents. 


PEOPLE  V.  LYNCH.  (Supreme  Court,  Ap- 
pellate Division,  First  Department.  November 
27,  1914.)  Proceeding  by  the  People  of  the 
State  of  New  York  against  Daniel  Lynch,  No. 
opinion.  This  motion  must  be  reserved.  See, 
also,  150  N.  Y.  Supp.  1102. 


PEOPLE  v»  LYNCH.  (Supreme  Court,  Ap- 
pellate Division,  First  Department.  December 
11,  1914.)  Proceeding  by  the  People  of  the 
State  of  New  York  against  Daniel  Lynch.  No 
opinion.  Motion  granted.  Order  filed.  See, 
also,  150  N.  Y.  Supp.  1102. 

PEOPLE,  Respondent,  v.  MENDEL,  Appel- 
lant. (Supreme  Court,  Appellate  Division, 
First  Department.    November  27,  1914,)     Pro- 


ceeding by  the  People  of  tiic  State  of  New  York 
against  Edward  Mendel.  L.  Spiegel,  of  New 
York  City,  for  appellant  R.  C.  Taylor,  of 
New  York  City,  tor  respondent  No  opinion. 
Judgment  and  order  affirmed.    Order  filed. 


PEOPLE  T.  MONATON  REALTY  IN- 
VESTING CORPORATION.  (Supreme  Court, 
Appellate  Division,  First  Department  Novem- 
ber 27,  1914.)  Proceeding  by  the  People  of 
the  State  of  New  York  against  Monaton  Realty 
Investing  Corporation.  No  opinion.  Motion 
to  dismiss  appeal  granted,  with  $10  costs.  Or- 
der filed. 


PEOPLE,  Respondent,  v.  PAPP,  Appellant 
(No.  6624.)  (Supreme  Court  Appellate  Divi- 
sion, First  Department.  December  31,  1914.) 
Appeal  from  Court  of  General  Sessions,  New 
York  County.  Paulina  Papp  was  convicted  of 
an  attempt  to  commit  an  abortion,  and  she  ap- 
peals. Affirmed.  Samuel  I.  Hartman,  of  New 
York  City,  for  appellant.  George  Z,  Medalie, 
of  New   Tork  City,  for  the  People. 

PER  CURIAM.    Judgment  affirmed. 

Mclaughlin,  J.  (dissenting).  I  am  unable 
to  coucur  with  the  other  members  of  the  court 
that  the  judgment  of  conviction  should  be  af- 
firmed; on  the  contrary,  I  think  it  should  be 
reversed  and  the  defendant  discharged.  When 
subdivision  2  of  section  80  of  the  Penal  Law 
(Consol.  Liaws,  c.  40)  is  read  in  connection  witb 
subdivision  1  of  the  same  section  and  prior 
statutes  bearing  on  the  same  subject,  I  am  of 
the  opinion  that  one  cannot  be  convicted  under 
subdivision  2  of  section  80  of  the  Penal  Law  of 
an  attempt  to  commit  an  abortion  without  prov- 
ing that  the  person  upon  whom  the  attempt 
was  made  was  at  the  time  pregnant.  People 
V,  Jaffe,  185  N.  Y.  497,  78  N.  E.  109,  9  L.  R. 
A.  (N.  S.)  263,  7  Ann.  Cas.  348;  People  v. 
Teal,  196  N.  Y  372,  89  N.  E.  1080,  25  L.  R. 
A.  (N.  S.)  120,  17  Ann.  Cas.  1175.  As  was  said 
by  Bartlett  J.,  in  the  JaBFe  Case:  "If  all 
*  *  *  an  accused  person  intends  to  do  w^ould, 
if  done,  constitute  no  crime,  it  cannot  be  a 
crime  to  attempt  to  do,  with  the  same  purpose, 
a  part  of  the  thing  intended."  So,  in  the  case 
at  bar,  hod  the  defendant  succeeded  in  doing  all 
that  slie  intended  to  do,  she  would  not  have 
committed  the  crime  of  abortion  because  the 
person  upon  whom  she  attempted  to  operate 
was  not  at  the  time  pregnant  Her  attempt, 
therefore,  to  operate,  did  not,  I  think,  make 
her  guilty  of  an  attempt  to  commit  an  abor- 
tion. 


PEOPLE,  Respondent  ▼.  PATERNOSTRO, 
Appellant  (Supreme  Court,  Appellate  Division, 
First  Department.  December  18,  1014.)  Pro- 
ceeding by  the  People  of  the  State  of  New 
York  a^inst  James  Paternostro.  O.  Novello, 
of  New  York  City,  for  appellant.  L.  Fabricant, 
of  New  York  City,  for  respondent  No  opinion. 
Judgment  affirmed.     Order  filed. 

PEOPLE,  Respondent,  v.  SWIFT  &  OO.,  Ap- 
pellant (Supreme  Court,  Appellate  Divuion, 
First  Department    November  27,  1914.)     Pro- 
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eee<1iiMr  by  the  People  of  the  State  of  New 
York  againBt  Swift  &  Co.  G.  Green,  of  New 
York  City,  for  appellant.  J.  A.  Warren,  of 
New  York  City,  for  respondent.  No  opinion. 
Judgment  affirmed.     Order  filed. 


ppl 
Fi 


PEOPI.E,  Bespondent,  v.  SWIFT  &  CO.,  Ap- 

>Ilant.  (Snpreme  Court,  Appellate  Division, 
"Mrst  Department.  December  31,  1914.)  Pro- 
ceeding by  the  People  of  the  State  of  New 
York  against  Swift  &  Co.  J.  B.  Stanchfield, 
of  New  York  City,  for  appellant.  W.  E.  C. 
Mnycr,  of  New  York  City,  for  the  People.  No 
opinion.     Judgment   affirmed.     Order  filed. 

PEOPLE,  Respondent,  v.  SWIFT  &  CO. 
Inc.,  Appellant.  (Supreme  Court,  Appellate 
Division,  First  Department.  December  31, 
1014.)  Proceeding  by  the  People  of  the  State 
of  New  York  against  Swift  &  Co.,  Incorporated. 
J.  B.  Stanchfield,  of  New  York  City,  for  ap- 
pellant. W.  E.  C.  Mayer,  of  New  York  City, 
for  the  People.  No  opinioo.  Judgment  affirm- 
ed.   Order  filed. 


PKOPI/E  V.  STOKES.  (Supreme  Court,  Ap- 
poUato  Division,  Fir.st  Department.  December 
24,  1014.)  Proceeding  by  the  People  of  the 
State  of  New  York  against  Waverly  Stokes. 
No  opinion.    Motion  granted.    Order  filed. 


PEOPLE,  Respondent,  v.  THOMAS,  Appel- 
lant. (Supreme  Court,  Appellate  Division, 
First  Department.  December  4,  1914.)  Pro- 
ceeding by  the  People  of  the  State  of  New 
York  asaiust  William  Thomas,  etc.  W.  II. 
Smith,  of  Brooklyn,  tor  appellant.  S.  L.  Bich- 
ter,  of  New  York  City,  for  respondent.  No 
opinion.  Judgment  and  order  affirmed.  Order 
filed. 


PEOPLE  T.  WAGNER.  (Supreme  C!onrt, 
Appellate  Division,  Second  Department.  No- 
vember 20,  1914.)  Proceeding  by  the  People 
of  the  State  of  New  York  against  William  Wag- 
ner. No  opinion.  Motion  denied,  for  want  of 
power;  'the  state  commissioner  of  excise  not 
being  a  party  to  this  proceeding. 


PEOPLE  T.  WISHNER.  (Supreme  (3ourt, 
Appellate  Division,  First  Department.  Novem- 
ber 27,  1014.)  Proceeding  by  the  People  of  the 
State  of  New  York  against  Max  Wishner.  No 
opinion.  Motion  to  dismiss  appeal  granted. 
Order  filed. 


PEOPLE  ez  rel.  ALBRO  J.  NEWTON  CO.. 
Bespond^t.  t.  PL'RDY  et  al.,  Appellants. 
(Supreme  Court,  Ajipellate  Division,  Second 
Department.  December  18,  1914.)  Proceed- 
ing by  the  People  of  the  State  of  New  York, 
on  the  relation  of  the  Albro  J.  NewtMt  Com- 
pany, against  Lawson  Purdy  and  others. 
(Tuxes  of  1013.)  No  opinion.  Order  affirmed, 
with  SIO  costs  and  disbursements.  We  find  no 
prejudicial  eiTor  in  the  admiasion  of  evidence. 


PEOPLE  e.x  rel.  ATTDLET  CLARKE  CO., 
Respondent,  v.  PUIIDY  et  al..  Appellants. 
(Supreme  Court,  Appellate  Division,  Second 
Department.  December  18,  1914.)  Proceeding 
by  the  People  of  the  State  of  New  York,  on 
the  relation  of  the  Audley  Clarke  Company, 
against  Lawson  Purdy  and  others.  (Taxes  of 
1913.)  No  opinion.  Order  affirmed,  with  $10 
costs  and  disbursements.  We  find  no  prejudi- 
cial error  in  the  admission  of  evidence. 


PEOPLE  ex  rel.  BLANKENBERG  r.  WAI.r 

DO.  (Supreme  CJourt,  Appellate  Division,  First 
Department.  December  18,  1914.)  Proceeding 
by  the  People  of  the  State  of  New  York,  on  the 
relation  of  C!harlea  L.  Blankenberg,  agaiust 
Rhinelander  Waldo,  as  Commissioner.  Grant 
&  Rouss,  of  New  York  City,  for  relator.  T. 
Farley,  of  New  York  City,  for  respondent.  No 
opinion.  Writ  dismissed,  and  proceeding  af- 
firmed, with  $50  costs  and  disbursements.  Or- 
der filed. 


PEOPLE  ex  rel.  BRADY  v.  CBOPSEY. 
(Supreme  Court,  Api>eUate  Division,  First  De- 
partment. December  31,  1914.)  Proceeding 
by  the  People  of  the  State  of  New  York,  on 
the  relation  of  Joseph  K.  Brady,  against  James 
C.  Cropsey,  as  Cummissioner.  H.  Crone,  of 
New  York  City,  for  relator.  T.  Farley,  of  New 
York  City,  for  respondent,  No  opinion.  Writ 
dismissed,  and  proceeding  affirmed,  with  $10 
costs  and  disbursements.     Order   filed. 


PEOPLE  ex  rel.  BROWN  v.  WALDO.  (Su- 
preme Court,  Appellate  Division,  First  Depart- 
ment. December  18,  1914.)  Proceeding  by  the 
People  of  the  State  of  New  York,  on  the  re- 
lation of  John  J.  Brown,  against  Bhinelauder 
Waldo,  as  Commissioner.  F.  J.  Sullivan,  of 
New  York  City,  for  relator.'  T.  Farley,  of 
New  York  C!ity,  for  respondent  No  opinion. 
Writ  dismissed,  and  proceeding  affirmed,  with 
$50  costs  and  disbursements.    Order  filed. 


PEOPLE  ex  rel.  BUCK,  Respondent,  v.  WIL- 
LIAMS. Appellant.  (Supreme-  Court,  Appel- 
late Division,  Second  Department.  December 
11,  1914.)  Proceeding  by  the  People  of  the 
State  of  New  York,  on  the  relation  of  John 
S.  Buck,  against  William  Wniiams,  as  Com- 
missioner of  the  Department  of  Water  Supply, 
etc.  No  opinion.  Motion  for  reargument  (of 
148  N.  Y.  Supp.  1136)  granted,  and  case  set 
down  for  the  first  Monday  of  the  January  term, 
1915. 


PEOPLE  ex  rel.  CARDOS  ▼.  EDWARDS. 
(Supreme  Court,  Appellate  Division,  First  De- 
partment December  31,  1914.)  Proceeding  by 
the  People  of  the  State  of  New  York,  oo  the 
relation  of  Henry  (Dardos,  against  William  H. 
Edwards,  aa  Commissioner.  W.  F.  Murphy,  for 
relator.  T.  Farley,  of  New  York  City,  for  re- 
spondent. No  opinion.  Writ  dismissed,  and 
proceeding  affirmed,  with  $50  costs  and  disburse- 
ments.    Order  tiled. 
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PEOPLE  ex  rd.  CITT  OF  OLEAN,  Respond- 
ent, V.  WESTERN  NEW  YORK  &  P.  TRAC- 
TION CO.,  Appellant.  (Supreme  Court,  Appel- 
late Division,  Fourth  Department.  November 
11,  1914.)  Proceeding  by  the  People  of  the 
Stnte  of  New  York,  on  the  relation  of  the  City 
uf  Olean,  against  the  Western  New  York  & 
Pennsylvania  Traction  Company.  No  opinion. 
Oi'der  affirmed,  with  costs. 

PEOPLE  ex  rel.  CLANCY  v.  WALDO.  (Su- 
preme Court,  Appellate  Division,  I'"'ir8t  Depart- 
ment. December  31,  1014.)  Proceeding  by  the 
People  of  the  State  of  New  York,  on  the  rela- 
tion of  Michael  Clancy,  against  Rhinelander 
Waldo,  as  Commissioner.  F.  J.  Sullivan,  of 
New  York  City,  for  relator.  T.  Farley,  of  New 
York  City,  for  respondent.  No  opinion.  Writ 
dismissed,  and  proceeding  affirmed,  with  $50 
costs  and  disbursements.    Order  filed. 

PEOPLE  ex  rel.  CURRAN,  AppeUant,  ▼. 
COOK,  Respondent.  (Supreme  Court,  Appel- 
late Division,  First  Department.  November  27, 
1914.)  Proceeding  by  the  People  of  the  State  of 
New  York,  on  the  relation  of  Joseph  B.  Curran, 
against  Henry  R.  M.  Cook^  as  Auditor,  etc.  H. 
G.  Miller,  of  New  York  City,  for  appellant.  C. 
Mclntyre,  of  New  York  City,  for  respondent. 
No  opinion.  Order  affirmed,  with  $10  costs  and 
disbursements.    Older  filed. 

PEOPLE  ex  rel.  DAVIE,  Appellant,  T. 
LYNCH,  State  Com'r  of  Labor,  Uespondent. 
(Supreme  Court,  Appellate  Division,  Third  De- 
partment November  25,  1914.)  Proceeding  by 
the  People  of  the  State  of  New  York,  on  the  re- 
lation of  May  Q.  Davie,  against  James  M. 
Lynch,  as  Commissioner  of  Labor  of  the  State 
of  New  York.  No  opinion.  Motion  denied. 
See,  also,  149  N.  Y.  Supp.  895. 


PEOPLE  ex  reL  DAVIS  v.  BAKER,  (Su- 
preme Court,  Appellate  Division,  First  Depart- 
ment. December  4,  1914.)  Proceeding  by  the 
People  of  the  State  of  New  York,  on  the  rela- 
tion of  Martin  Davis,  against  William  F.  Baker, 
as  Commissioner.  M.  G.  Kenney,  of  New  York 
City,  for  relator.  T.  Parley,  of  New  York  City, 
for  respondent.  No  opinion.  Writ  dismissed, 
and  proceeding  affirmed,  with  $50  costs  and  dis- 
bursements.   Order  filed. 


PEOPLE  ex  rel.  DELEHANTY  t.  McKAY. 
(Supreme  C^urt,  Appellate  Division,  First  De- 
imrtment.  December  4,  1914.)  Proceeding  by 
the  People  of  the  State  of  New  York,  on  the  re- 
lation of  John  C.  Delehanty,  against  Douglas  I. 
McKay,  as  Commissioner.  M.  L.  Stover,  of 
New  York  City,  for  relator.  T.  Farley,  of  New 
York  City,  for  respondent.  No  opinion.  Writ 
dismissed,  and  proceeding  affirmed,  with  $50 
costs  and  disbursements.    Order  filed. 

PEOPLE  ex  rel.  DIVINEY  v.  BINGHAM. 
(Supreme  Court,  Appellate  Division,  First  De- 
partment. December  11,  1914.)  Proceeding  by 
the  People  of  the  State  of  New  York,  on  the  re- 
lation of  Martin  Diviney,  against  Theodore  A. 
Bingham,  as  Commissioner.  No  opinion.  Mo- 
tion granted,  without  costs.    Order  filed. 


PEOPLE  ex  reL  FARRELLT,  Appellant,  t. 
WHITTLE,  Respondent.  (Supreme  Court,  Ap- 
pellate Division,  First  Department.  December 
4,  1914.)  Proceeding  by  the  People  of  the  State 
of  New  York,  on  the  relation  of  Edward  J.  Far- 
relly,  .against  Thomas  W.  Whittle,  as  Commis- 
sioner, etc  J.  F.  Donnelly,  of  New  York  City, 
for  appellant.  T.  Farley,  of  New  York  City,  for 
respondent.  No  opinion.  Order  affirmed,  with 
$10  costs  and  disbursements,  on  the  authority  of 
People  ex  rel.  Davison  v.  Williams,  107  N.  E. 
49,  decided  by  the  Court  of  Appeals  Norember 
17,  1914.    Order  filed^ 

PEOPLE  ex  rel.  FOX,  Appellant,  v.  BOARD 
OF  EDUCATION  OF  CITY  OF  NEW  YOKK, 
Respondent  (Supreme  Court,  Appellate  Divi- 
sion; First  Department.  November  27,  1914.) 
Proceeding  by  the  People  of  the  State  of  New 
York,  on  the  relation  of  Jesse  G.  Fox,  against 
the  Board  of  Education  of  the  City  of  Nev 
York.  B.  Bloch,  of  Brooklyn,  for  appellant  C. 
Mclntyre,  of  New  York  City,  for  respondent 
No  opinion.  Order  affirmed,  with  $10  costs  and 
disbursements.    Order  filed. 


PEOPLE  ex  rel.  FURLONG,  Appellant  t. 
WALDO,  Police  Com'r,  Respondent  (Snprenie 
Court  Appellate  Division,  Second  Department 
December  18,  1914.)  Proceeding  by  the  People 
of  the  State  of  New  York,  on  the  relation  or 
Stephen  W.  Furlong,  against  Rhinelander  Wal- 
do, as  Police  Commissioner.  No  opinion.  Order 
affirmed,  with  $10  costs  and  disbarsements. 

PEOPLE  ex  reL  GEORGE  t.  PUBLIC 
SERVICE  COMMISSION,  SECOND  DIST. 
(LONG  ISLAND  B.  CO„  Intervener).  (Su- 
preme Court,  Appellate  Division,  Third  De- 
partment November  25,  1914.)  Proceeding 
by  the  People  of  the  State  of  New  York,  on  the 
relation  of  Harvey  J.  George,  'against  the  Public 
Service  Commission,  Second  District,  in  which 
the  Lon^  Island  Railroad  Company  intervened. 
No  opinion.  Determination  of  the  PuUic  Serv- 
ice Commission  unanimously  confirmed,  with 
costs. 


PEOPLE  ex  reL  GOLDBERGER  t.  BELL. 
(Supreme  Court  Appellate  Division,  First  De- 
partment. December  24,  1914.)  Proceeding  by 
the  People  of  the  State  of  New  York,  on  the 
relation  of  Simon  Goldberger  against  George  U. 
Bell,  as  Commissioner.  No  opinion.  Motion 
gsanted,  with  $10  costs.    Order  filed. 

PEOPLE  ex   rel.   HARFORD  t.   WALDO. 

(Supreme  Court,  Appellate  Division,  First  De- 
partment November  27,  1014.)  Proceeding  by 
the  People  of  the  State  of  New  York,  on  the  re- 
lation of  William  H.  Harford,  against  Rhine- 
lander Waldo.  No  opinion.  Motion  to  dismiss 
writ  granted,  without  costs.     Ord«r  filed. 

PEOPLE  ex  reL  HORNSTBIN,  Appellant  ▼. 
MOSKOWITZ  et  al..  Respondents.  (Supreme 
Court,  Appellate  Division,  First  Department 
December  11,  1914.)  Proceeding  by  the  People 
of  the  State  of  New  York,  on  the  relation  of 
Abraham  K.  Homstein,  against  Henry  Mosko- 
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witz  and  others.  A.  Cohen,  of  N«iw  Tork  Citj, 
for  appellant  T.  Farley,  of  New  York  City,  for 
respondents.  No  opinion.  Order  affirmed,  with 
$10  costs  and  disbursements.    Order  filed. 


PEOPLB  ex  rel.  JENNINGS  t.  WALDO. 
(Supreme  Court,  Appellate  Division,  First  De- 
partment. November  27,  1914.)  Proceeding 
by  the  People  of  the  State  of  New  York,  on  the 
relation  of  John  Jennings,  against  Rhinelandor 
Waldo.  No  opinion.  Motion  to  dismiss  writ 
granted,  without  costa.     Order  filed. 

PEOPLE  ex  rel.  LA  OHICOTTE  v.  STEVEN- 
SON. (Supreme  Court,  Appellate  Division, 
Firiit  Department.  December  24,  1914.)  Pro- 
ceeding by  the  Pewle  of  the  State  of  New  York, 
on  the  relation  of  Henry  A.  La  Chicotte,  atrainst 
James  W.  Stevenson.  No  opinion.  Motion 
granted,  without  costs.  Order  filed.  See,  also, 
150  N.  Y.  Supp.  1106. 


PEOPLE  ex  rel.  LA  CHICOTTE  v.  STEVEN- 
SON. SAME  T.  MARTIN.  (Supreme  Court, 
Appellate  Division,  First  Department.  Decem- 
ber 24, 1914.)  Proceedings  by  the  People  of  the 
State  of  New  York,  on  the  relation  of  Henry  A. 
La  Chicotte,  against  James  W.-  Stevenson,  as 
Commissioner,  and  against  Kingsl^  L.  Martin. 
No  opinion.  Motion  granted,  without  costs. 
Order  filed.  See,  also.  153  App.  Div.  898,  138 
N.  Y.  Supp.  1186;  160  N.  Y.  Supp.  1106. 


PEOPLE  ex  rel.  McHUGH  v.  McKAY.  (Su- 
preme Court,  Appellate  Division,  First  Depart- 
ment. December  31,  1914.)  Proceedings  by  the 
People  of  the  State  of  New  York,  on  the  rela- 
tion of  Patrick  McHugb,  against  Douglas  I. 
McKay,  as  Ciommissioner.  F.  J.  Sullivan,  of 
New  York  City,  for  relator.  T.  Farley,  of  New 
York  CSty,  for  respondent.  No  opinion.  Writ 
dismissed,  and  proceedings  affirmed,  with  $50 
costs  and  disbursements.    Order  filed. 

PEOPLE  ex  rel.  MACK  t.  McKAY.  (Su- 
preme Court,  Appellate  Division,  First  Depart- 
ment. '  December  11,  1914.)  Proceeding  by  the 
People  of  the  State  of  New  York,  on  the  rela- 
tion of  Edward  J.  Mack,  against  Douglas  I. 
McKay,  as  Commissioner.  No  opinion.  Motion 
granted,  without  costs.    Order  filed. 


PEOPLE  ex  rel.  McNAMARA  v.  WALDO. 
(Supreme  CJourt,  Appellate  Division,  First  De- 
partment. December  24,  1914.)  Proceeding  by 
the  People  of  the  State  of  New  York,  on  the  re- 
lation of  Cornelius  McNamara,  against  Rhine- 
lander  Waldo,  as  Oimmissioner.  F.  J.  Sulli- 
van, of  New  York  (Sty,  for  relator.  T.  Farley, 
of  New  York  City,  for  respondent.  No  opinion. 
Writ  dismissed,  and  proceeding  affirmed,  with 
$60  costa  and  disbursements.    Order  filed. 

PEOPLE  ex  rel.  MOORE  v.  WOODS.  (Su- 
preme Court,  Appellate  Division,  First  Depart- 
ment. December  81,  1914.)  Proceeding  by  the 
People  of  the  State  of  New  York,  on  the  rela- 
tion of  John  J.  Moore,  against  Arthur  Woods, 
AS  Commissioner.  F.  J.  Sullivan,  of  New  York 
City,  for  relator.    T.  Farley,  of  New  York  City, 
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for  respondent.  No  opinion.  Writ  dismissed, 
and  proceeding  affirmed,  with  $50  costs  and  dis- 
bursements.   Order  filed. 


PEOPLE  ex  reL  MORTON  et  al.,  Respond- 
ents, V.  PURDY  et  al.,  Appellants.  (Supreme 
Court,  Appellate  Division,  Second  Department. 
December  18,  1914.)  Proceeding  by  the  People 
<if  the  State  of  New  York,  on  the  relation  of 
John  C.  Morton  and  another,  against  Lawson 
Pnrdy  and  others.  (Taxes  of  1913.)  No  opin- 
ion. Order  affirmed,  with  $10  costs  and  dis- 
bui-sementa.  We  find  no  prejudicial  error  in 
the  admission  of  evidence. 


PEOPLE  ex  rel,  NOBLE  v.  REMSEN  et  al.. 
Respondents.  (Supreme  Court,  Appellate  Di- 
vision, Second  Department  November  20, 
1914.)  Proceeding  by  the  People  of  the  State 
of  New  York,  on  the  relation  of  Franklin  P. 
Noble,  against  John  F.  Remsen  and  others,  con- 
stituting the  Board  of  Water  Commissioner, 
etc.,  of  the  Town  of  North  Hempstead,  .County 
of  Nassau.  No  opinion.  Determination  con- 
firmed, and  writ  of  certiorari  dismissed,  with- 
ont  costs.    See,  also,  150  N.  Y.  Supp.  1105. 


PEOPLE  ex  rel.  NOBIIe  v.  REMSEN  et  al. 

(Supreme  Court,  Appellate  Division,  Second 
Department  November  20,  1814.)  Proceed- 
ing by  the  People  of  the  State  of  New  York,  on 
the  relation  of  Franklin  P.  Noble,  against  Johq 
P.  Remsen  and  others,  etc.  No  opinion.  Or- 
der reversed,  with  $10  costs  and  disbursementSj 
and  motion  granted,  with  $10  costs.  See,  also. 
150  N.  Y.  Supp.  1105. 

PEOPLE  ex  rel.  PAPB,  Appellant,  t. 
BOARD  OF  EDUCATION  OF  CITY  OP 
NEW  YORK,  Respondent  (Supreme  Court, 
Appellate  Division,  Second  Department  No- 
vember 27,  1914.)  Proceeding  by  the  People  of 
the  State  of  New  York,  on  the  relation  of 
Adolph  F.  Pape,  against  the  Board  of  Education 
of  the  City  of  New  York.  No  opinion.  Order 
(84  Misc.  Rep.  654,  147  N.  Y.  Supp.  830)  af- 
firmed, with  $10  costs  and  disbursements,  uppn 
the  opinion  of  Mr.  Justice  Jaycox  at  Special 
Term. 


PEOPLE  ex  rel.  REILLY  ▼.  WALDO.  (Su- 
preme Court,  Appellate  Division,  First  Depart- 
ment. December  24,  1914.)  Proceeding  by  the 
People  of  the  State  of  New  York,  on  the  rela- 
tion of  Patrick  Rellly,  against  Rhinelander 
Waldo,  as  Commissioner.  E.  D.  Dowling,  of 
Vew  York  City,  for  relator.  T.  Farley,  of  New 
York  City,  for  respondent  No  opinion.  Writ 
dismissed,  and  proceeding  affirmed,  with  $50 
eoata  and  disbursements.    Order  filed. 

PB»PLB  ex  rel.  ROCHESTER  TELE- 
PHONE CO.,  Respondent,  v.  WOODBURY  et 
al..  Appellants.  (Supreme  Court,  Appellate  Di- 
vision, Fourth  Department  November  ^, 
1914.)  Proceedings  by  the  People  of  the  State 
of  New  York,  on  the  relation  of  the  Rochester 
Telephone  Company,  asainat  Egbert  B.  Wood- 
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bury  and  othera  No  opinion.  (Proceedings  of 
]»01,  1902,  1904,  1905,  and  1910.)  The  five 
final  orders  appealed  from  are  affirmed,  with  out 
bill  of  costs. 


PEOPLE  ex  rel.  SCHMADEKE,  Respond- 
ent,  V.  PURDT  et  al..  Appellants,  (Supreme 
Court,  Appellate  Division,  Second  Department. 
December  18,  1914.)  Proceeding  by  the  Peo- 
ple of  the  State  of  New  Tork,  on  the  relation 
of  John  F.  Schmadeke,  against  Lawson  Pur^y 
and  others.  (Taxes  of  1913.)  No  opinion.  Or- 
,  dor  affirmed,  with  $10  costs  and  disbursements. 
We  find  no  prejudicial  error  in  the  admissiqn 
of  evidence. 


PEOPLE  ex  reL  SHEEHAN  r.  WALDO. 
(Supreme  CJourt,  Appellate  Division,  First  De- 
partment. December  4,  1914.)  Proceeding  by 
tlie  I'eople  of  the  State  of  New  Tork,  on  the  re- 
lation of  William  E.  Sbeehan,  against  Rhine- 
lander  Waldo,  as  Commissioner.  A.  Coblitz,  of 
New  Tork  City,  for  relator.  T.  Farley,  of  New 
York  City,  for  respondent.  No  opinion.  Writ 
dismissed,  and  proceeding  afiirmed,  with  $90 
costs  and  disbursements.    Order  filed. 

PEOPLE  ex  rel.  SMITH  v.  WALDO.  (Su- 
preme Court,  Appellate  Division,  First  Depart- 
ment. December  24,  1914.)  Proceeding  by  the 
People  of  the  State  of  New  York,  on  the  rela- 
tion of  William  A.  Smith,  against  Rhinelander 
Waldo,  as  Commissioner.  Grant  &  Rouss,  of 
New  York  City,  for  relator.  T.  Farley,  of  New 
York  City,  for  respondent.  No  opinion.  Writ 
dismissed,  and  proceeding  affirmed,  with  $50 
costs  and  disbursements.    Order  filed. 


PEOPLE  ex  rel.  SMITH  v.  WOODS.  (Su- 
preme Court,  Appellate  Division,  First  Depart- 
ment. December  31,  1914.)  Proceeding  by  the 
People  of  the  State  of  New  York,  on  the  rela- 
tion of  Albert  E.  Smith,  against  Arthur  Woods, 
as  Commissioner.  F.  J.  Sullivan,  of  New  York 
City,  for  relator.  T.  Farley,  of  New  York  City, 
for  respondent.  No  opinion.  Writ  dismissed, 
and  proceeding  affirmed,  with  $50  costs  and  dis- 
bursements.   Order  filed. 

PEOPLE  ex  rel.  STRONG.  Respondent,  v. 
HART  et  al..  Assessors,  Appellants.  (Supreme 
Court,  Appellate  Division,  Fourth  Department. 
December  2,  1914.)  Proceeding  by  the  People 
of  the  State  of  New  York,  on  the  relation  of 
Helen  6.  Strong  against  Matthew  F.  Hart  and 
others,  as  Assessors,  etc. 

PER  CURIAM.  Final  order  affirmed,  with 
$10  costs  and  disbursements.  Held,  the  evi- 
dence supports  the  findings  of  the  trial  court  as 
to  the  fair  market  value  of  the  relator's  land  in 
one  parcel  as  it  is  owned  and  occupied.  Th§ 
value  of  the  separate  lots  into  which  the  whole 
is  capable  of  subdivision  is  'not  controlling  or 
material,  further  than  it  may  affect  the  market 
value  of  the  whole  as  one  property. 

KRUSE,  P.  3.,  not  sTtting. 


PEOPLE  ex  Ml.  SULLIVAN  ▼.  WALDO. 
(Supreme  Court,  Appellate  Division,  First  De- 
partment. December  31,  1914.)  Proceeding  bj- 
the  People  of  the  State  of  New  York,  on  the  re- 
lation of  Daniel  D.  Sullivan,  against  Rhine- 
lander  Waldo,  as  Commissioner.  L.  N.  Martin, 
of  New  York  City,  for  relator.  T.  Farley,  of 
New  York  City,  for  respondent.  No  opinion. 
Writ  dismissed,  and  proceeding  affirmed,  with 
.|50  costs  and  disbursements.    Order  filed. 


PEOPLE  ex  rel.  TRAYNOR.  Appellant,  ▼. 
WALDO,  Police  C^om'r,  Respondent.  (Supreme 
Court,  Appellate  Division,  First  Department. 
November  27,   1914.)      Proceeding  by    the  Peo- 

Sle  of  the  State  of  New  York,  on  the  relation  of 
ames  B.  Traynor,  against  Rhinelander  Waldo, 
as  Police  Commissioner,  etc  A.  J.  Talley,  of 
New  York  City,  for  appellant.  E.  O.  Kindle- 
berger,  of  New  York  City,  for  respondent.  No 
opinion.  Order  affirmed,  with  $10  costs  and 
disbursements.    Order  filed. 


PEOPLE  ex  rel.  TRUSTEES  OF  LEAKE  & 
WATTS  ORPHAN  HOUSE  IN  CITY  OF 
NEW  TORK,  Respondents,  v.  NEVILLE  et 
al..  City  Assessors,  Appellants.  (Supreme 
Court,  Appellate  Division,  Second  Department. 
November  13,  1014.)  Proceeding  by  the  People 
of  the  State  of  New  York,  on  the  relation  of 
the  Trustees  of  the  Leake  &  Watta  Orphan 
House  in  the  City  of  New  York,  against  Robert 
II.  Neville  and  others.  Assessors  of  the  City  of 
Yonkers  for  1914.  No  opinion.  Judgment  af- 
firmed by  default,  with  costs.  See,  alao,  140  N. 
Y.  Supp.  1105. 


PEOPLE  ex  rel.  WAI^  v.  McKAT.  (Su- 
preme Court,  Appellate  Division,  First  Depart- 
ment. December  11,  1914.)  Proceeding  by  the 
People  of  the  State  of  New  Tork,  on  the  rela- 
tion of  Reinhardt  P.  Walz,  against  Douglas  I. 
McKay,  as  Commissioner.  No  opinion.  MotiQD 
granted,  with  $10  costs.    Order  filed. 

PEOPLE  ex  rel.  WOLFE  v.  WALDO^  (Su- 
preme Court,  Appellate  Division,  First  Depart- 
ment. November  20,  1914.)  Proceeding  by  the 
People  of  the  State  of  New  York,  on  the  rela- 
tion of  £Mward  O.  Wolfe,  against  Rhinelander 
Waldo,  as  Commissioner,  etc.  .  H.  Crone,  of 
New  York  City,  for  relator.  T.  Farley,  of  New 
York  City,  for  respondent.  No  opinion.  Writ 
dismissed,  and  proceeding  affirmed,  with  $50 
costs  and  disbursements.    Order  filed. 


PBRLBY,  Respondent,  v.  WILLIAMS,  Ap- 
pellant. (Supreme  Court,  Appellate  Division, 
First  Department.  December  31,  1914.)  Ac- 
tion by  Frank  L.  Perley  against  Thomas  Wil- 
liams. A.  Benedict,  of  New  York  City,  for  ap- 
pellant. F.  Bi«n,  of  New  York  City,  for  re- 
spondent No  opinion.  Judgment  affirmed, 
with  costs.    Order  filed. 

In  re  PERRIN.  (Supreme  Court,  Appellate 
Division,  Fourth  Department.  November  11. 
1914.)  In  the  matter  of  the  application  of 
Frances  H.  Perrin  for  the  appointment  of  com- 
missiomeis  to  assess  damages  against  tbie  City 
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of  Rochester,  da«  to  Aange  of  gnde  of  East 
Arrnae.  No  opioioii.  Award  of  oommismonen 
confirmed,  with  ooata.  See,  also,  149  N.  X, 
Supp.  1106. 


PEERT,  Kespondent.  t.  PETER  KEELER 
BLDG.  CO.,  AppeUant.  (Supreme  Court,  Ap- 
pellate Division,  Fourth  Department.  Novem- 
ber 11,  1914.)  .\ction  by  George  H.  Perrj 
asainst  the  Peter  Keeler  Bnildin.;:;  Company. 
No  opinion.  .Tndgment  and  order  aftlrmed,  with 
costs.    See,  also,  149  N.  Y.  Supp.  1106. 

PETERS,  Appellant,  v.  KELSEX.  Respond- 
eDt.  (Supreme  Court,  Appellate  Division,  Sec- 
ond Department.  December  11,  1914.)  Action 
by  Frederidc  Petera  acwinst  Harry  W.  Kelsey. 
No  opinion.  Judgment  and  order  unanimously 
affirmed,  with  coats. 

In  re  PETZE.  (Supreme  Ck>urt,  Appellate 
Division,  First  Department.  December  24, 
1914.)  In  the  matter  of  William  R.  PeUe.  No 
opinion.  Orders  affirmed,  with  $10  costs  and 
dubursements.  Cider  filed.  See,  also,  149  N. 
T.  Supp.  1106. 


PFAEI.ZER,  Appellant,  v.  BACH  FUR  CO. 
OF  NEW  TOKK,  Respondent  (Supreme 
Court,  Appellate  Division,  First  Department. 
November  27,  1914.)  Action  by  Morris  Pfoel- 
zer  against  the  Bach  Fur  Company  of  New 
Tork.  F.  Gilbert,  of  New  York  City,  for  appel- 
lant. H.  L.  Scheuerman,  of  New  York  City, 
for  respondent.  No  opinion.  Judgment  and 
order  affirmed,  with  costs.    Order  filed. 

In  re  PHILLIPS.  (Supreme  Court,  Appel- 
late Division,  Second  Department,  November 
20,  1014.)  In  the  matter  of  the  application  of 
Rllery  O,  Phillips,  as  receiver  of  the  estate  of 
Liborio  Marronl,  a  judgment  debtor.  No  opin- 
ion. Order  of  the  County  Court  of  Kings  (boun- 
ty affirmed,  with  f  10  costs  and  disbursements. 


PIXLEY,  Appellant,  t.  OOMMRRCTAL 
TRAVKLERS'  MUTTJ.\L  A(X3TDENT  ASS'N 
OP  AMBRTOA,  Respondent  (Supreme  Court, 
Appellate  Division,  Fourth  Department,  Nov- 
ember 25,  1914.)  Action  by  Ella  A.  Pixley 
against  Uie  Commercial  Travelers'  Mutual  Ac- 
cident Association  of  America. 

PER  CURIAM.  Judgment  and  order  af- 
firmed, with  costs. 

KRUSE,  P.  J.,  and  LAMBERT,  J.,  dissent 
upon  the  ground  that  the  evidence  presented 
questions  of  fact  for  the  jury. 


POPPENBBRG,  Appellant,  ▼.  R.  M.  OWEN 
tk.  CO.,  Respondents.  (Supreme  Court,  Appel- 
late Division,  Fourth  Department.  November 
11,  1914.)  Action  by  Gnstav  H.  Poppenberg 
against  R.  M.  Owen  ft  (3o.  No  opinion.  Judg- 
ment and  order  (84  Misc,  Rep.  126,  146  N.  Y. 
Supp.  478)  affirmed,  with  costs. 


PORTER  T.  CITT  OF  NEW  TORK.  (Su- 
preme Court.  Appellate  Division,  Second  De- 
partment December  11,  1914.)  Action  by 
Laura  A.  Porter,  as  administMtrix.  etc.,  against 
the  City  of  New  York.  No  opinion.  Motion 
granted,  upon  condition  that  pInintifT  also  imy 
all  costs  of  the  action  to  date,  and  stipulate  tlisit 
defendant  may  road  in  evidence  the  testimony 
of  the  former  witness,  now  stationed  in  the 
Philippines.  If  it  desires  to  do  so.  See.  also, 
1133  App.  Div.  866,  14T  N.  Y.  Supp.  1130. 


PORTER,  Respondent,  v.  MUNICIPAL 
GAS  CO.  OF  CITY  OF  ALBANY,  Apoellsnt. 
(Supreme  Court,  Appellate  Division,  Third  De- 
partment November  25,  1014.)  Action  by 
John  T.  Porter  against  the  Municipal  Gns 
Company  of  the  City  of  Albany.  No  opinion. 
Order  affirmed,  with  $10  costs  and  disburse- 
ments. 

POWERS,  Respondent,  ▼.  POWERS.  Appel- 
lant (Supreme  Court  Appellate  Division,  Sec- 
ond Department  December  11,  1SU4.)  Ac- 
tion by  William  F.  Powers  against  Hortensc 
Powers.  No  opinion.  Motion  for  reargumont 
(of  130  N.  y.  Supp.  213)  denied,  with  JIIO  costs. 
Motion  for  leave  to  appeal  to  tn«  Court  of  Ap- 
peals denied. 

POWLOWSKI,  Respondent,  v.  NEW  YORK 
CENT,  ft  H.  R,  R.  CO.,  Appellant.  (Supreme 
Ourt,  Appellate  Division,  Fourth  Department. 
Novemher  11,  1014.)  Action  by  I/ouls  P(nv- 
lowski.  an  infant,  etc.,  against  the  New  York 
Central  ft  Hudson  River  Railroad  Company. 
No  opinion.  Appeal  dismissed,  unless  nnpi-llant 
file  and  serve  briefs  by  November  24,  1014,  and 
pay  respondent's  attorney  $10. 


PRIME  et  al.,  Respondents,  v.  HUGHES  et 
al.,  Appellnnts.  (Supreme  Court,  Apr>ellnti' 
Division,  Third  Depnrtment  November  2,">, 
1014.1  Action  by  Peter  M.  Prime  and  others, 
as  administi-ntors.  etc.,  of  Henry  M.  Prime,  de- 
ceased, against  Mary  A.  Hughes  and  others. 
No  opinion.  Order  reversed,  with  $10  costs 
and  disbursements,  and  motion  granted,  with- 
out costs,  on  the  authority  of  Main  v.  Pender, 
88  App.  Div.  237,  85  N.  Y.  Supp.  428. 

PRINCE  V.  REISER.  (Supreme  Ckiurt,  Ap- 
pellate Division,  First  Department  November 
27,  1914,)  Action  by  Henry  Prince  agnlnot 
Ely  J.  Reiser.  No  opinion.  Motion  Knintcd. 
Order  filed.  See.  also,  laS  App.  Div,  ms,  MS 
N.  Y,  Supp.  1139;   140  N.  Y.  Supp.  1107. 

PUBLIC  BANK  OF  NEW  YORK  CITY, 
Respondent,  v.  LONDON  et  al.,  Appellnnts. 
(Supreme  Court,  Appellate  Division,  First  De- 
partment. November  27,  1914.)  Action  by  tlie 
Public  Bank  of  New  York  City  against  I<ouis 
liondon  and  others.  M,  London,  of  New  York 
City,  for  appellants.  U.  U  Mosea,  of  New  York 
CIHty,  for  respondent  No  opinion.  Judgment 
and  decision  (147  N.  Y,  Supp,  738)  modified,  by 
striking  out  any  award  of  interest  upon  the  sum 
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of  $10,000  from  April  1,  1913,  and,  as  m  modi- 
fied, affirmed,  with  costs  to  respondent.  Settle 
order  on  notice. 


QTJINN,  Respondent,  ▼.  CITY  OF  NEW 
YORK,  Appellant.  (Supreme  Court,  Appellate 
Division,  First  Department.  Decem{>er  31, 
1914.)  Action  by  Joseph  F.  Quinn  against  the 
City  of  New  York.  W.  E.  C.  Mayer,  of  New 
York  City,  for  appellant.  J.  A.  Allen,  of  New 
York  City,  for  respondent  No  opinion.  Judg- 
ment and  order  reversed,  with  costs,  and  com- 
plaint dismissed,  with  costs,  upon  the  ground 
that  there  is  no  evidence  to  jvistify  a  finding  of 
negligence  on  the  part  of  the  defendant.  Settle 
order  on  notice. 


Tn  re  RAHM.  (Snpreme  Court,  Appellate 
Division,  First  Department.  December  11, 
1914.)  In  the  matter  of  Albert  B.  Rahm.  No 
opinion.  Referred  to  Hon.  Henry  A.  Gilder- 
sleeve,  ofBclal  referee.  Settle  order  on  notice. 
See,  also,  150  N.  Y.  Supp.  1108. 


In  re  RAHM.  (Supreme  Court,  Appellate 
Division.  First  Department.  December  11, 
1914.)    In  the  matter  of  Albert  E.  Rahm. 

PER  CURIAM.  Motion  granted,  in  so  far 
as  to  authorize  a  commission  to  issue  to  a  com- 
missioner in  the  city  of  Washington,  D.  C.,  to 
take  testimony  upon  written  interrogatories  to 
be  annexed  to  the  commission ;  petitioner  to 
be  allowed  to  join  in  the  commission.  In  oth- 
er respects,  motion  denied.  No  stay  of  proceed- 
ings granted.  Settle  order  on  notice.  See, 
also,  150  N.  Y.  Supp.  1108. 


READ,  Appellant,  ▼.  CHAPMAN  et  al..  Re- 
spondents. (Supreme  Court,  Appellate  Divi- 
sion, Second  Department.  December  18,  1914.) 
Action  by  Thomas  Read  against  Elverton  R. 
Chapman  and  others.  No  opinion.  Order  af- 
firmed, with  $10  costs  and  disbursements. 


READ.  Appellant,  v.  NEW  YORK  CENT.  & 
H.  R.  R.  CO.,  Respondent.  (Supreme  Court, 
.Appellate  Division,  First  Department  Novem- 
ber 27,  1914.)  Action  by  Sarah  C.  L.  Head,  as 
executrix,  etc,  against  the  New  York  Central  & 
Hudson  River  Railrond  Company.  G.  W.  Weif- 
fenbach,  of  New  York  City,  for  appellant.  R. 
A.  Kutschback,  of  New  York  City,  for  respond- 
ent. No  opinion.  Judgment  affirmed,  with 
costs,  upon  opinion  of  this  court  on  former  ap- 
peal 123  App.  Div.  228,  107  N.  Y.  Supp. 
1068.    Order  filed. 


RElLIvY,  Respondent,  v.  B.A^RRETT,  Appel- 
lant. (Supreme  Court,  Appellate  Division,  Sec- 
ond Department.  December  4.  1914.)  Action 
by  William  F.  Reilly  against  William  M.  Bar- 
rett, as  president  of  the  Adams  Express  Com- 
pany. No  opinion.  Judgment  and  order  affirm- 
ed, with  costs.  The  sufflciency  of  the  supple- 
mental answer  was  necessarily  involved  in  the 
previous  decision  of  this  case.  See  Reilly  v. 
Barrett,  163  App.  Div.  922,  148  N.  Y.  Supp. 
1140. 


REMINGTON,  Respondent,  t.  SHUI/TZ 
BREAD  CO.,  Appellant.  (Snpreme  Court,  Ap- 
pellate Division,  Second  Department  Novem- 
ber 27,  1914.)  Action  by  Emory  B.  Remington 
against  the  Shults  Bread  Company. 

PER  CURIAM.  Judgment  and  order  affirm- 
ed, with  costs. 

BURR,  J.,  dissents,  upon  the  ground  that,  in 
view  of  plaintiffs  bill  of  particulars,  which 
states  that  the  wagon  which  injured  plaintiff 
was  marked  "Droste  Bakery  Wagon  No.  2,"' 
the  charge  of  the  trial  justice  to  the  effect  that 
if  plaintiff  was  injured  by  anif  wagon  of  the  de- 
fendant on  the  evening  in  question,  even  if  it 
was  not  wagon  No.  2,  plaintiff  was  entitled  to 
recover,  was  erroneous.  See,  also,  150  App. 
DiT.  924, 144  N.  Y.  Supp,  1142. 


RESTIVO  T.  BRADLEY  CONTRACTING 
CO.,  et  al.  (Supreme  Court.  Appellate  Division, 
Second  Department.  December  4.  1914.)  Ac- 
tion by  Maddalena  Restivo,  as  administratrix, 
etc.,  of  Salvatore  Restivo,  deceased,  against  the 
Bradley  Contracting  Company  and  Francis  I.. 
Corrao.  No  opinion.  The  client  had  an  ab- 
solute right  to  change  her  attorney.  Order  re- 
versed, with  $10  costs  and  disbursements,  and 
matter  remitted  to  the  Snecial  Term  to  ascer- 
tain the  amount  of  the  attorney's  lien  and  to 
provide  for  its  protection.  See,  also,  150  N.  Y. 
Supp.  1108. 


RESTIVO  T.  BRADLEY  CONTRACTING 
CO.,  et  al.  (Supreme  Court,  Apoellnte  Divi- 
sion. Second  Department.  December  11,  1914.) 
Action  by  Maddalena  Restivo.  as  administra- 
trix, etc.,  against  the  Bradley  Contracting  Com- 
pany and  Francis  L.  Corrno.  No  opinion.  Mo- 
tion for  reargument  of  150  M.  Y.  Supp.  1108, 
denied,  without  costs. 

RICHARDSON,  Respondent,  t.  CREMINS 
et  al.  Appellants.  (Supreme  Court,  Appellate 
Division,  First  Department.  November  27, 
1914.)  Action  by  John  Richardson.  Jr.  against 
James  Cremins  and  others.  T.  M.  Rowlette, 
of  New  York  City,  for  appellants.  P.  W.  Jack- 
son, of  New  York  City,  for  respondent.  No 
opinion.  Order  affirmed,  with  $10  costs  and 
disbursements.    Order  filed. 


RICHLER  t.  FISCHER.  (Supreme  Court, 
Appellate  Division,  First  Department  Decem- 
ber 24.  1914.)  Action  by  LUlie  G.  Ricbler 
against  August  Fischer.  No  opinion.  Motion 
granted,  unless  aonellant  comDlies  with  terms 
stated  in  order.    Order  filed. 

RICHTER  et  al..  Respondents,  v.  KIMMER- 
LE  et  al..  Appellants.  (Supreme  Court,  Appel- 
late Division,  First  Department.  November  27. 
1014.)  Action  by  Bruno  Ricfater  and  others 
against  August  J.  Kimmerle  and  others.  J.  D. 
Connolly,  of  New  York  City,  for  aDDcUanta.  T. 
"B.  Richter,  of  New  York  City,  for  respondents. 
No  opinion.  Judgment  and  order  affirmed,  with 
costs.    Order  filed. 
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In  re  RIFKIND.  (Supreme  Court,  Appellate 
Division,  First  Department.  December  11, 
1914.)  In  the  matter  of  Albert  J.  Rifkind.  No 
opinion.  Referred  to  Hon.  H.  A.  Gildersleeve, 
o£Bcial  referee.    Settle  order  on  notice. 

RINEHART  ▼.  DBLBNNB  et  al.  (Supreme 
Court,  Appellate  Division,  First  Department. 
November  27,  1914.)  Action  by  John  B.  G. 
Riuehart,  as  receiver,  etc.,  against  Louis  F. 
Delenne  and  others.  No  opinion.  Motion  to 
dismiss  appeal  granted,  with  $10  costs,  unless 
appellant  comply  with  terms  stated  in  order. 
Order  filed. 


R  ISLET,  Respondent,  t.  COSTON.  Appel- 
lant. (Supreme  Court,  Appellate  Division, 
Third  Department  November  25,  1914.)  Ac- 
tion by  Edwin  E.  Risley  against  Newton  E. 
Coston.  No  opinion.  Order  affirmed,  with  $10 
costs  and  disbursements. 

RIVERSIDE  CONTRACJTING  CO.  v.  CITY 
OF  NEW  YORK  et  al.  (No.  6630.)  (Supreme 
Court,  Appellate  Division,  First  Department. 
December  18,  1914.)  Appeal  from  Special 
Term,  New  York  County.  Actions  by  the  Kivel- 
side  ContractinK  Company,  bv  Josiah  Canter, 
as  receiver  (two  cases),  and  by  Charles  W. 
Wright,  all  against  the  City  of  New  York  and 
another,  which  actions  were  consolidated.  From 
a  judcnnent  for  defendant  First  National  Bank 
of  Bayonne  (148  N.  Y.  Supp.  281),  entered  aft- 
er a  trial  at  Special  Term,  plaintiffs  appeal. 
AflSrmed.  Allan  Lee  Smidt,  of  New  York  City, 
for  appellant  Riverside  Contracting  Co.  El  J. 
Myers,  of  New  York  City,  for  appellants  re- 
ceiver and  others.  A.  R.  Watson,  of  New  York 
City,  for  respondents. 

PER  CURIAM.  Judgment  affirmed,  with 
costs. 

LAUGHLIN,  J.  (dissenting).  I  dissent  as  to 
Riverside  Contracting  Company,  and  vote  for 
reversal  of  the  judgment  against  it,  and  the 
granting  of  a  new  trial  as  to  it,  on  the  ground 
that  it  was  error  to  exclude  the  evidence  to  im- 
pench  the  record  of  the  time  at  which  the  plain- 
tiff's notice  of  lien  was  filed. 


RIX  V.  ALDRICH.    (Supreme  Court,  Appel- 
late Division,  First  Department.    December  11, 

3914.)  Action  by  Frank  S.  Rix  against  Spencer 
Aldrich.  No  opinion.  Motion  granted,  with 
$10  costs.    Order  filed. 


RIX  V.  ALDRICH.  (Supreme  Court,  Appel- 
late Division,  First  Department.  December  11, 
1914.)  Action  by  Theresa  II.  Rix  against 
Spencer  Aldrich.  No  opinion.  Motion  granted, 
with  $10  costs.    Order  filed. 


ROBERTS.  Respondent,  v.  GROVE  STRAW 
HAT  MFG.  CO.,  Appellant.  (Supreme  Court, 
Appellate  Division,  First  Deoartment.  No- 
vember 20,  1914.)  Action  by  Robert  H.  Rob- 
erts against  the  Grove  Straw  Hat  Manufactur- 
ing (Company.  A.  B.  A.  Bradley,  of  New  York 
•City,   for   appellant.     T.   N.   Ripsom,  of   New 


York  City,  for  respondent.  No  ooinion.  Order 
affirmed,  with  $10  costs  and  disbursements,  with 
leave  to  defendant  to  withdraw  demurrers  and 
to  answer  within  20  days  on  payment  of  costs 
in  this  court  and  in  the  court  below.  Order 
filed. 


ROGERS.    Appellant    v.    DOWNING,    Re-. 

spondent.  (Supreme  Court  Aooellate  Division, 
Fourth  Department.  November  11,  1914.)  Ac- 
tion by  Margaret  Rogers  against  Thomas  J. 
Downing.  No  opinion.  Motion  granted  and 
appeal  dismissed,  with  costs. 


RONGA,  Respondent,  v.  WENDELL  & 
EVAN  CO.,  Appellant  (Supreme  Court,  Ap- 
pellate Division,  Second  Department.  Novem- 
ber 20,  1914.)  Action  by  Fannie  Ronca,  an 
infant  etc.,  against  the  Wendell  &  Evan  Com- 
pany. 

PER  CURIAM.  The  answering  affidavit  of 
appellant  fails  to  comply  with  the  special  rule 
of  this  court  adopted  October  4.  1910.  The  de- 
cision of  this  motion  will  be  withheld  for  one 
week.  If  within  three  days  the  appellant  pays 
$10  costs,  and  submits  an  affidavit  in  accord- 
ance with  such  rule,  the  motion  will  be  con- 
sidered on  its  merits.  See  Schorr  v.  Weisfeld, 
163  App.  Div.  899,  147  N.  Y.  Supp.  477,  and 
Deegan  v.  Newton,  163  Apo.  Div.  961,  148  N. 
Y.  Supp.  1112.    See,  also,  150  N.  Y.  Supp.  1109. 

RONCA,  Respondent,  v.  WENDELL  & 
EVAN  CO.,  Appellant  (Supreme  Court  Ap- 
pellate Division.  Second  Department.  Novem- 
ber 20,  1914.)  Action  by  Giovanni  C.  Ronca 
against  the  Wendell  &  E2van  Company. 

PER  CURIAM.  The  answering  affidavit  of 
appellant  fails  to  comply  with  the  special  rule 
of  this  court  adopted  October  4,  1910.  The  de- 
cision of  this  motion  will  be  withheld  for  one 
week.  If  within  three  days  the  appellant  pays 
$10  costs,  and  submits  an  affidavit  m  accordance 
with  such  rule,  the  motion  will  be  considered 
on  its  merits.  See  Schorr  v.  Weisfeld,  163  App. 
Div.  899,  147  N.  Y.  Supp.  477,  and  Deegan  v. 
Newton,  103  .\pp.  Div.  961,  148  N.  Y.  Supp. 
1112.    §ee,  also,  150  N.  Y.  Supp.  1109. 


RONCA,  Respondent  v.  WENDELL  & 
EVAN  CO.,  Appellant  (Supreme  Court,  Ap- 
pellate Division.  Second  Department.  Novem- 
ber 27,  1914.)  Action  by  Fannie  Honca,  an  in- 
fant etc.,  aeainst  the  Wendell  &  Evan  Com- 
pany. No  opinion.  Motion  to  dismiss  appeal 
denied,  on  condition  that  appellant  place  the 
case  on  the  December  calendar  and  he  ready  for 
argument    when    reached :     otherwise,    motion 

f  ran  ted,  with  costs.    See,  also,  150  N.  Y.  Supp. 
109. 

RONCA,  Respondent,  v.  WENDELL  & 
EVAN  CO.,  Appellant  (Supreme  Court  Ap- 
pellate Division,  Second  Department  Novem- 
ber 27,  1914.)  Action  by  Cliovanni  C.  Ronca 
against  the  Wendell  &  Evan  Company.  No 
opinion.  Motion  to  dismiss  appeal  denied,  on 
condition  that  appellant  place  the  case  on  the 
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December  calendar  and  be  readr  for  argoment 
when  reached ;  otherwise,  motion  granted,  with 
costs.    See,  also,  150  N.  1.  Supp.  1109. 

ROOME,  Appellant,  t.  CONEY  ISLAND  & 
B.  R.  CO.,  Respondent.  (Supreme  Court,  Ap- 
pellate Division,  Second  Department.  Novem- 
ber 13,  1914.)  Action  by  William  J.  Roome, 
Jr.,  against  tne  Coney  Island  &  Brooklyn  Rail- 
road CQmpany. 

PER  CURIAM.  In  view  of  the  condition  of 
the  weather,  it  cannot  be  decided  that  plaintiff 
was  negligent  per  se  in  failing  to  discover  the 
car.  But  if  plaintiff  failed  to  see  a  car  in 
plain  view  for  over  100  feet,  except  as  the 
storm  intervened,  by  what  rule  of  law  may  the 
defendant,  having  within  the  block  the  par- 
amount right  to  the  track,  be  deemed  negligent 
for  colliding  with  plaintiff  in  the  middle  of  the 
track,  where  it  ancontradictedly  appear*  tfiat 
the  car  was  run  at  moderate  or  slow  gpcnci. 
and  the  bell  sounded  before  the  accident?  For 
the  reason  that  negligence  on  the  part  of  the 
defendant  is  not  shown,  the  judgment  is  onan- 
imously  affirmed,  with  costs. 


ROOT  V.  BRAINARD  (two  cases).  (Su- 
preme Court,  Appellate  Division,  First  Depart- 
ment. December  24,  1914.)  Actions  by  Perle 
W.  Root  against  John  M.  Braioard.  No  opin- 
ion. Motions  denied,  with  $10  costs.  Order 
filed. 


ROOT,  Appellant,  v.  FISK  et  al.,  Renwnd- 
ents.  (Supreme  (5ourt,  Appellate  Division, 
First  Department.  December  11,  1914.)  Ac- 
tion by  W.  Russell  Root  against  Wilbur  C.  Fisk 
and  others.  J.  T.  Hettrick,  of  New  York  City, 
for  appellant.  T.  D.  Thacher,  of  New  Tork 
City,  for  respondents.  No  opinion.  Order  af- 
firmed, with  $10  costs  and  disbursements.  Or- 
der filed. 


ROSE  et  al..  Respondents,  v.  ADLER,  Ap- 
pellant. (Supreme  Court,  Appellate  Division, 
Second  Department.  November  20,  1914.)  Ac- 
tion by  Aaron  Rose  and  another  against  Fannie 
.\dler.  No  opinion.  Judgment  (147  N.  Y. 
Supp.  307)  aSirmed,  with  costs.  See  Turner 
v.  Howard,  10  App.  Div.  655,  42  N.  Y.  Supp. 
855,  as  to  the  legal  effect  of  the  recitals  as  to 
consideration  in  the  deed  of  Ludlow  to  Timoney. 


ROSENKRANTZ  v.  GREENHTJT  SIEGEL 
COOl'ER  CO.  (Supreme  Court,  Appellate  Di- 
vision, First  Department.  December  31,  1914.) 
Action  by  Morris  Rosenkrantz  against  the 
Ureenhut  Siegel  Cooper  Company.  No  opin- 
ion. Motion  denied,  with  $10  costs.  Order 
filed.     See,  also,  150  N.  Y.  Supp.  1110. 


ROSENKRANTZ  v.  GREENHTJT  SIEGEL 
COOPER  CO.  (Supreme  Court,  Appellate  Di- 
vision, First  Department.  December  31,  1914.) 
Action  by  Morris  Rosenkrantz  against  the 
Greenhut  Siegel  Cooper  Comp.nnv.  No  opin- 
ion. Application  denied,  with  $10  costs.  Or- 
der signed.    See,  also,  150  N.  Y.  Supp.  1110. 


ROSENSTEIN,  Appellant,  r.  McCUTCH- 
EON,  Respondent  (Supreme  Court,  Appellate 
Division,  Second  Department  December  18, 
1914.)  Action  by  Meyer  Rosenstein  against 
James  McCntcheon.  No  opinion.  Motion 
to  modifjr  the  order  of  May  29.  1914,  denied, 
and  motion  for  reargument  (of  1(53  App.  Div. 
022,  148  N.  I.  Supp.  1141)  denied,  without 
costs. 

ROSENTHAL,  Respondent,  t.  RAOHLIN, 
Appellant  (Supreme  Court,  Appellate  Divi- 
sion, Second  Department  December  18,  1914.) 
Action  by  Louis  C.  Rosentlial.  as  administra- 
tor, etc.,  of  Henry  Rosenthal,  deceased,  against 
Rose  Rachiin.  No  opinion.  Judgment  and  or- 
der of  the  County  Court  of  Kings  County  af- 
firmed, with  costs. 

RUPP  V.  STEINER  et  aL  (Supreme  Court, 
Appellate  Division,  First  Department  Novem- 
ber 27,  1014.)  Action  by  William  Rupp  against 
Henry  Steiner  and  others.  No  opinion.  Motion 
denied,  with  $10  costs.  Order  filed.  See,  also. 
149  N.  Y.  Supp.  1108. 

•RUPP  V.  STEINER  et  al.  (Supreme  Court. 
Appellate  Division,  First  Department  Novem- 
ber 27,  1914.)  Action  by  Jacob  Rupp,  an  in- 
fant, against  Henry  Steiner  and  others.  No 
opinion.  Motion  denied,  with  $10  costs.  Or- 
der filed.     See,  also,  148  N.  Y.  Supp.  1109. 


RYAN,  Respondent,  v.  CLARK,  Appellant. 
(No.  6692.)  (Supreme  Court,  Appellate  Divi- 
sion, First  Department.  December  24,  1914.) 
Appeal  from  Special  Term,  New  York  CJounty. 
Action  by  Robertas.  Ryan  againsit  Mary  C.  ('. 
Clark,  individually  and  as  administratrix. 
From  an  order  denying  defendant's  motion  to 
compel  a  reply,  and  granting  plaintiff's  motion 
for  leave  to  sprve  an  amended  complaint,  dn- 
feadant  appeal.i.  Affirmed.  Oustav  Gunkel. 
of  New  York  City,  for  appellant  Warren  Les- 
lie, of  New  York  City,  for  respondent 

PER  CURIAM.  The  order  allowing  the 
plaintiff  to  serve  an  amended  complaint  Is  af- 
firmed, with  $10  costs  and  disbursements,  with- 
out prejudice  to  a  motion  by  the  defendant  to 
compel  the  plaintiff  to  reply,  if  he  shall  he  so 
advised,  after  be  has  8er\'ed  an  answer  to  tbi> 
amended  complaint 


SAEGER,  Appellant,  v.  LEHIGH  VALLEY 
R.  CO.,  Respondent.  (Supreme  Court,  Appel- 
late Division,  Fourth  Department.  November 
25,  1914.)  Action  by  Estella  M.  Saeger,  as  ad- 
ministratrix, etc.,  against  the  Lehigh  Valley 
Railroad  Company.  No  opinion.  Motion  for 
leave  to  appeal  (from  149  N.  Y.  Supp.  1109)  ti- 
the Court  of  Appeals  denied,  with  $10  costs. 

SALOMON  et  al..  Appellants,  ▼.  SCHOYER. 
Respondent  (Supreme  Court  Api)eUate  Divi- 
sion, First  Department.  December  24,  1914.) 
Action  by  Siegfried  Salomon  and  others  against 
Herman  Schoyer..  R.  D.  Whiting,  of  New  Tork 
City,  for  appellant    E.  J.  Blair,  of  Iv'ew  York 
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City,  for  respondent.  No  opinion.  Judgment 
nnd  order  allirmed,  with  costs.  Order  filed. 
See,  also,  150  N.  Y.  Supp.  lUl. 

SALOMON  et  al.  t.  SCHOYER.  (Supreme 
Court,  Appellate  Division,  First  Department. 
Dpcember  24,  1914.)  Action  by  Siegfried  Salo- 
mou  and  others  against  Herman  Scboyer.  No 
opinion.  Order  affirmed,  with  $10  costs  and 
disbursements.  Order  filed.  See,  also,  150  N. 
y.  Supp.  lUO. 

SALZANO  T.  MARINE  INS.  CO.,  Limited. 
(Supreme  Court,  Appellate  Division,  Fourth 
lX>partment.  November  18,  1914.)  Action  by 
Rosa  Salzono  against  the  Marine  Insurance 
Company,  Limited. 

PER  CURIAM.  Defendant's  exceptions  sns- 
tained,  and  motion  for  new  trial  granted,  with 
costs  to  defendant  to  abide  event  Held,  that 
the  issuance  of  the  policy  in  question  was  pro- 
cured through  misrepresentations  by  plaintiifs 
agent  of  material  facts  as  to  year  of  manufac- 
ture and  cost  of  car  to  plaintiff. 


SANTOIEMMA,  Respondent,  r.  INTERNA- 
TIONAL RY.  CO.,  Appellant.  (Supreme 
Court,  Appellate  Division,  Fourth  Department. 
November  25,  1914.)  Action  by  Dona  to  San- 
toicmma,  an  infant,  etc.,  against  the  Interna- 
tional Railway  Company,  ho  opinion.  Motion 
for  reargument  denied,  with  ?10  costs.  Motion 
for  leave  to  appeal  (from  149  N.  I.  Supp.  lluii 
to  Court  of  Appeals  denied. 


SAWEY,  Respondent,  v.  WISSER,  Appel- 
lant. (Supreme  Court,  Appellate  Division,  Sec- 
ond Department.  December  IS.  1914.)  Action 
by  William  Sawey,  an  infant,  by  Mnr";i'-<'t 
Sawey,  his  guardian  ad  litem,  against  William 
Wisser. 

PER  CURIAM.  Order  afllrmed,  with  flO 
costs  and  disbursements.  The  complaint  points 
out  the  vehicle  neelicently  driven  as  the  thing 
to  which  the  breaoh  of  duty  attaches.  Pagnillo 
V.  Mack  Paving  &  Construction  (3o.,  142  Apii 
Div.  491,  494,  127  N.  Y.  Supp,  72. 

SAXSON  V.  NEW  YORK,  O.  &  W.  RY.  CO. 
KLINE  V.  SAME.  (Supreme  Court,  Appellate 
Division,  First  Department.  December  24, 
1914.)  Actions  by  Milton  Sazson  and  by 
Francis  H.  Kline  against  the  New  York,  On- 
tario &  Western  Railway  Company.  F.  B.  W. 
Darrow,  of  Kingston,  for  appellant.  L.  Nahe- 
mow^  of  New  York  City,  for  respondents.  No 
opinion.  Orders  reversed,  with  $10  costs  and 
disbursements,  and  motions  granted,  with  $10 
costs.     Orders  filed. 


SCHAEFER.  Appellant,  v.  MORGAN 
STEAM  LAUNDRY  CO.,  Respondent.  (Su- 
preme Court,  Appellate  Division,  First  Depart- 
ment. November  20,  1914.)  Action  by  Albin 
Schaefer  against  the  Morgan  Steam  Laundry 
Company.  J.  A.  O'Leary,  of  New  York  City, 
for  appellant.  C.  D.  Ridgway,  of  New  York 
City,  for  respondent.  No  opinion.  Judgment 
and  order  Affirmed,  with    costs.    Ordcp  filed. 


SCHERBR.  Respondent,  r.  BROOKLYN 
HEIGHTS  R.  CO.,  Appellant  (Supreme  Court, 
Appellate  Division,  Second  Department.  De- 
cember 18,  1914.)  Action  by  Marie  Scherer 
against  the  Brooklyn  Heights  Railroad  Com- 
pany. No  opinion.  Judgment  and  older  of  the 
County  Court  of  Queens  County  reversed,  and 
new  trial  ordered,  costs  to  abide  the  event, 
upon  the  ground  that  the  evidence  preponderat- 
ingly  shows  that  the  car  was  in  motion  when 
plaintiff  alighted. 

SCHMITT,  Respondent,  t.  KEVINS,  Appel- 
lant. (Supreme  Court,  Appellate  Division, 
Fourth  Department  November  25,  1914.)  Ac- 
tion by  Ethel  Booth  Schmitt,  as  executrix,  etc., 
against  William  H.  Nevins.  No  opinion. 
Judgment  and  order  a£Srmed,  with  costs. 

SCHNATZ  et  al.,  Respondents,  v.  JACKSON, 
Appellant,  et  al.  (Supreme  Court,  Appellate 
Division,  First  Department.  December  31, 
1914.)  Action  by  Frederick  Schnatz  and  an- 
other against  Henry  H.  Jackson,  impleaded.  0. 
H.  Mobrmann,  for  appellant  F.  H.  Avery, 
for  respondents.  No  opinion.  Judgment  af- 
firmed, with  Costs.     Order  filed. 

SCHNEIDER,  Respondent,  r.  FARLEY, 
State  Excise  Com'r,  Appellant.  (Supreme 
Court,  Appellate  Division,  Second  Department. 
November  20,  1914.)  Action  by  Morris  Schneid- 
er against  William  W.  Farley,  as  State  Excise 
Commissioner.  No  opinion.  Motion  for  rear- 
gument (149  N.  Y.  Supp.  662)  granted,  with 
leave  to  appellant  to  apply  to  this  court  for  per- 
mission to  file  exceptions  nunc  pro  tunc.  See, 
also,  150  N.  y.  Supp.  lUl. 


SCHNEIDER,  Respondent,  v.  FARLEY, 
State  Excise  Com'r,  Appellant  (Supreme 
Court,  Appellate  Division,  Second  Department. 
December  18,  1914.)  Action  by  Morris  Schneid- 
er against  William  W.  Farley,  as  State  Excise 
Commissioner.  No  opinion.  Motion  for  leave 
to  file  exceptions  nunc  pro  tunc  (149  N.  Y. 
Supp.  662)  granted,  on  condition  that  the  de- 
fendant stipulate  to  waive  the  costs  and  dis- 
bursements on  appeal.  See,  also,  150  N.  Y. 
Supp.  1111. 


SCHWARTZ.  Appellant,  v.  CARBON- 
DALE  KNITTING  MILLS  et  al..  Respondents. 
(Supreme  Court,  Appellate  Division,  Second  De- 
partment. December  18.  1914.)  Action  by  Na- 
than Schwartz  against  the  Carbondale  Knitting 
Mills  and  others. 

PER  CURIAM.  Judgment  affirmed,  with 
costs. 

CARR,  J.,  not  voting. 

SEATON  V.  LEIIIGlT  VALLEY  R.  CO. 
(Supreme  Court,  Appellate  Division,  Fourth  De- 
partment. November  18,  1914.)  Action  by 
Clarence  Seaton  against  the  Lehigh  Valley  Rail- 
road Company.  No  opinion.  Plaintiff's  excep- 
tions overruled,  motion  for  new  trial  denied, 
with  costs,  and  judgment  directed  lor  the  de- 
fendant upon  the  nonsuit,  with  costs. 
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SECLARI,  Respondent,  v.  NEW  YORK 
CENT.  &  H.  R.  R.  CO.,  Appellant  (Supreme 
Court,  Appellate  Division,  Fourth  Department. 
November  11,  1914.)  Action  by  Fortunato  Se- 
clari  against  the  New  York  Central  &  Hudson 
River  Railroad  Company.  No  opinion.  Appeal 
dismissed,  without  costs,  upon  stipulation  filed. 


SEIFERT,  Respondent,  v.  DONOHUE,  Ap- 
pellant. (Supreme  Court,  Appellate  Division, 
Fourth  Department.  November  25,  1914.)  Ac- 
tion by  John  Seifert  against  James  Donobue. 
No  opinion.  Judgment  and  order  affirmed,  with 
costs. 


SHEEDY  T.  FOSTER  et  al.  (Supreme 
Court,  Appellate  Division,  Second  Department. 
November  18,  1914.)  Action  by  Thomas  F. 
Sheedy  against  William  6.  Foster  and  others. 

PER  CURIAM.  Motion  granted,  on  condi- 
tion that  the  appellant  pay,  within  two  days, 
the  expenses  of  the  advertisement  of  sale  in- 
curred, give  a  bond  against  waste,  in  accord- 
ance with  section  1331  of  the  Code  of  Civil 
Procedure,  in  the  penal  sum  of  $2,000,  perfect 
her  appeal,  place  the  case  upon  the  next  calen- 
dar, and  be  ready  for  aigument  when  reached, 
and  the  appeal  is  hereby  set  dowit  for  the  9th 
day  of  December,  1914.  Settle  order  before 
Mr.  Justice  RICH. 


SIIERARD  V.  A.  BEVINS  CO.  et  al.  (Su- 
preme Court,  Appellate  Division.  First  Depart- 
ment. December  24,  1914.)  Action  by  David 
Sherard  against  A.  Bevins  Company  and  oth- 
ers. No  opinion.  Motion  granted,  with  $10 
costs.    Order  filed. 


SHERMAN,  Appellant,  t.  AUBKE,  Respond- 
ent. (Supreme  Court,  Appellate  Division,  Sec- 
ond Department.  November  20,  1014.)  Action 
bv  Harry  Sherman  against  Theodore  Aubke. 
No  opinion.    Motion  granted,  without  costs. 

SHERWOOD,  Respondent,  v.  SHERWOOD, 
Appellant.  (Supreme  Court,  Appellate  Division, 
Fourth  Department.  November  11,  1914.)  Ac- 
tion by  Matilda  Sherwood  against  Mable  Sher- 
wood. No  opinion.  Judgment  affirmed,  with 
costs.    See,  also,  149  N.  Y.  Supp.  1111. 

SHUART  et  aL.  Respondents,  ▼.  ERIE  R. 
CO.,  Appellant.  (Supreme  Court,  Appellate 
Division,  Second  Department  December  11, 
1914.)  Action  by  John  R.  Shuart  and  others 
against  the  Erie  Railroad  Company.  No  opin- 
ion. Judgment  and  order  unanimously  affirmed, 
with  costs. 

SIKORSKA,  Respondent,  ▼.  INTERNA- 
TIONAL RY.  CO.,  Appellant.  (Supreme 
Court,  Appellate  Division,  Fourth  Department. 
November  18,  1914).  Action  by  Boleslawa  Si- 
korska  against  the  International  Railway  Com- 
pany. No  opinion.  Judgment  affirmed,  with 
costs. 


SLADB  et  aL  v.  SQUIER  et  al.  fSopreme 
Court,  Appellate  Division,  First  DepartmeDt. 
December  24,  1914.)  Action  by  Howard  Slade 
and  another  against  Frank  Squier  and  others. 
No  opinion.  Motion  granted,  with  $10  costs. 
Order  filed. 


In  re  SLATER.  (Supreme  Conrt,  Appellate 
Division,  Second  Department.  December  11, 
1914.)  In  the  matter  of  the  compulsory  judi- 
cial settlement  of  the  estate  of  William  >'. 
Slater,  deceased.  (Appeal  No.  1.)  No  opinioo. 
Order  of  the  Surrogate's  Conrt  of  Westchester 
County  of  October  9,  1014,  affirmed,  with  $10 
costs  and  disbursements.  See,  also,  150  N.  X. 
Supp.  1112. 

In  re  SLATER.  (Supreme  Conrt,  Appellate 
Division,  Second  Department  December  11. 
1914.)  In  the  matter  of  the  compnisory  judi- 
cial settlement  of  the  estate  of  William  N.  Slat- 
er, deceased.     (Appeal  No.  2.) 

PER  CURIAM.  Order  of  the  Surrogate's 
Court  of  Westchester  County  of  October  14. 
1014,  modified,  so  as  to  enjoin  and  restrain  Sar- 
ah B.  Slater,  now  Sarah  S.  Holzworth,  indi- 
vidually and  as  executrix  of  the  estate  of  Wil- 
liam N.  Slater,  deceased,  from  transferring,  or 
attempting  to  transfer,  any  of  the  stock  of  the 
Port  Chester  Lumber  Company,  held  by  her  as 
such  executrix,  or  from  voting  the  stock  of  ssid 
company  at  any  meeting  of  the  stookholdeni 
thereof,  called  previous  to  the  institution  of 
these  proceedings,  or  which  may  thereafter  be 
called  at  her  instance,  or  from  interfering  with 
the  ordinary,  customary  routine  of  the  busi- 
ness and  policy  of  the  said  corporation,  until 
such  time  as  the  proceedings  for  the  tinal  judi- 
cial settlement  of  the  estate  of  said  William  N. 
Slater,  now  pending,  have  been  finally  termi- 
natrd  by  a  decree  therein,  and  such  dtstribution 
made  thereunder  as  the  court  may  direct,  and, 
as  so  modified,  the  said  order  is  affirmed,  with- 
out costs.    See,  also,  150  N.  Y.  Supp.  1112. 

SLATER,  Respondent,  v.  CORNING  &  P.  P. 
ST.  RY.,  Appellant.  (Supreme  Court,  Appel- 
late Division,  Fourth  Department  November 
18,  1914.)  Action  by  Cora  E.  Slater  against  the 
Corning  &  Painted  Post  Street  Railway.  No 
opinion.  Appeal  dismissed,  without  costs,  upon 
stipulation  filed. 

SMITH,  Appellant,  r.  HEDGES,  Respondent 
(two  cases).  (Supreme  Court,  Appellate  Divi- 
sion, Second  Department.  November  13.  1914.) 
Actions  by  S.  Dimon  Smith  against  Dayton 
Hedges.  No  opinion.  Judgment  and  order  re- 
versed, and  new  trial  granted,  costs  to  abide  the 
event,  on  the  ground  that  the  verdict  is  contrary 
to  the  evidence. 

SNYDER,  Respondent,  t.  BERKSHISE 
LIFE  INS.  CO.,  Appellant  (Supreme  0>urt, 
Appellate  Division,  Fourth  Department  No- 
vember 25,  1014.)  Action  by  Berenice  M.  Sny- 
der, an  infant,  etc.,  against  the  Berkshire  Life 
Insurance  Company.  No  opinion.  Order  af- 
firmed, with  $1()  costs  and  disbursements. 
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SOLINGSR,  BMposdent,  t.  FEDER  et  al., 
Appellants.  (Supreme  Court,  Appellate  Divi- 
sion, First  Department.  December  24,  1914.) 
Action  by  Bertha  Solinger  against  Louis  Feder 
and  others.  L.  Marshall,  ol  New  York  City,  for 
appellants.  W.  B.  Solinger,  of  New  York  City, 
for  respondent. 

PER  CURIAM.  Order  affirmed,  with  $10 
costs  and  disbursements.    Order  filed. 

McLADGHLIN,  J.,  dissents. 


SOMMERFIELD,  Respondent,  v.  C.  J.  OS- 
BORNE CO.,  Appellant.  (Supreme  Court,  Ap- 
pellate Division,  Second  Department  Decem- 
ber 11,  1914.)  Action  by  Henry  Sommerfield 
against  the  C.  J.  Osborne  Company.  No  opin- 
ion. Submit  copy  of  the  record  as  per  special 
rule,  promulgated  herewith. 


In  re  SPORMAN'S  WILL.  (Supreme  Court, 
Appellate  Division,  First  Department.  Decem- 
ber 11,  1914.)  In  the  matter  of  the  will  of 
Ernst  Sporman,  deceased.  No  opinion.  Order 
affirmed,  with  $10  costs  and  disbursements.  Or- 
der filed. 

STAGNIXTA,  Respondent,  v.  SKANEAT- 
ELES  PAPER  CO.,  Appellant.  (Supreme 
Court,  Appellate  Division,  Fourth  Department. 
November  25.  1014.)  Action  by  Salvatore  Stag- 
nitta,  an  infant,  etc.,  against  the  Skaneateles 
Paper  Company.  No  opinion.  Judgment  and 
order  affirmed,  with  costs. 


STAR  FINANCE  CO.,  Appellant,  v.  EN- 
TRIKEN^  Respondent  {Supreme  Court,  Ap- 
pellate Division,  First  Department.  November 
27,  1014.)  Action  by  the  Star  Finance  Com- 
pany against  Henry  J.  Entriken.  A.  Carutb- 
ers,  of  New  York  City,  for  appellant.  Huber 
B.  Lewis,  of  New  York  City,  for  respondent. 
No  opinion.  Order  affirmed,  with  $10  cost*  and 
disbursements.    Order  filed. 


STAR  FINANCE-  CO.,  Appellant,  v.  HICK- 
EY,  Respondent  (Supreme  Coart,  Appellate 
Division,  First  Department.  November  27, 
1914.)  Action  by  the  Star  Finance  Company 
against  Patrick  J.  Hickey.  A.  Carutbers,  of 
New  York  City,  for  appellant.  Huber  B.  Lew- 
is, of  New  York  City,  for  respondent  No  opin- 
ion. Order  affirmed,  with  |10  costs  and  dis- 
bursements. Order  filed.  See,  also,  149  N.  Y. 
Supp.  1113. 


STEINBR,  Respondent,  v.  GREAT  LAKES 
CONST.  CO.,  Appellant.  (Supreme  Court  Ap- 
pellate Division,  Fourth  Department  Novem- 
ber 25,  1914.)  Action  by  Frank  Steiner  against 
the  Great  Lakes  Construction  Company.  No 
opinion.  Judgment  and  order  affirmed,  with 
costs. 


STERLING,  Appellant,  v.  PEALE,  Respond- 
ent. (Supreme  Court,  Appellate  Division,  Sec- 
ond Department  November  27,  1914.)  Action 
by  Louis  V.  Sterling  against  Roacoe  S.  Feale. 
■No  opinion.  Judgment  and  order  affirmed,  witli 
costs. 


STIEBEL  et  aL  t.  USSBBBGER.  (Su- 
preme Court,  Appellate  Division,  First  Depart- 
ment. December  11,  1914.)  Action  by  Samuel 
J.  Stiebel  and  others  asiainst  Edmund  Lissberg- 
er.  No  opinion.  MoBon  granted,  unless  ai>- 
pellant  complies  with  terms  stated  in  order. 
Order  filed. 

STILWELL,  Respondent,  t.  STILWELL, 
Appellant.  (Supreme  Conrt,  Appellate  Division, 
Second  Department  December  4,  1914.)  Ac- 
tion by  Frederick  H.  Stilwell  against  Alma  B. 
Stilwell. 

PER  CURIAM.  Interlocutory  judgment  re- 
versed, and  new  trial  granted,  with  costs  to  the 
appellant  to  abide  the  event,  on  the  ground  that 
the  evidence  does  not  preponderate,  so  as  to  es- 
tablish the  guilt  of  the  defendant 

BURR  and  CARR,  JJ.,  dissent. 


STRAUSS,  Appellant,  v,  SEIFTER  et  al., 
Respondents.  (Supreme  CJourt,  Appellate  Di- 
vision, Second  Department  November  13, 
1914.)  Action  by  Pauline  Strauss  against  Fred- 
erick Seifter  and  others.  No  opinion.  Motion 
for  reargument  denied,  with  $10  costs.  See, 
also,  148  N.  Y.  Supp.  1145. 


STROUSE  et  aL  t.  SCHLOSS.  (Supreme 
Court,  AppeUate  Division,  First  Department. 
November  27,  1914.)  Action  by  Clarence  A. 
Strouse  and  others  against  Hany  B.  Schloss. 
No  opinion.  Application  denied,  with  $10 
costs.    Order  signed. 


STUMP  V.  BURNS.  (Supreme  Court,  Ap- 
peUate Division,  First  Department.  Decem- 
ber 4,  1914.)  Action  byEvelyn  A.  Stump,  as 
administratrix,  against  William  Bums.  0.  P. 
Williamson,  of  New  York  City,  for  plaintiff.  J. 
V.  Bouvier,  Jr.,  of  New  York  City,  for  de- 
fendant. 

PER  CURIAM.  Exceptions  overruled,  mo- 
tion for  new  trial  denied,  with  costs,  and  judg- 
ment directed  dismissing  complaint,  with  costs. 
Settle  order  on  notice. 

SCOTT  and  HOTCHKISS,  33.,  dissent 


SULLIVAN,  Respondent,  v.  CITY  OF  SYR- 
ACUSE, Appellant  (Supreme  (jourt,  Api»>l- 
late  Division,  Fourth  Department.  November 
25,  1914.)  Action  by  John  Sullivan  against 
the  City  of  Syracuse. 

PER  CURIAM.  Judgment  and  order  af- 
firmed, with  costs. 

MERRELL,  J.,  dissents  upon  the  grounds, 
first,  that  the  work  in  which  the  plaintiff  was 
engaged  was  the  performance  of  a  governmental 
function,  and  not  such  as  to  render  the  de- 
fendant liable  for  the  negligence  complained  of. 
or  to  bring  the  defendant  within  the  provisions  of 
the  Labor  Law  (Consol.  Laws,  c.  31) ;  and, 
second,  that  in  any  event  the  verdict  is  against 
(lie  weight  of  the  evidence. 

SULLIVAN,  Respondent,  v.  RUPPERT.  Ap- 
pellant. (Supreme  Court,  AppeUate  Division, 
First  Department     December  24.  1814.)     Ac- 
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tion  by  Jamea  Snllivan,  an  infant,  against  Jacob 
Kuppert.  A.  P,  Fitch,  of  New  York  City,  for 
appellant  T.  J.  O'Neill,  of  New  York  Citj-. 
for  respondent.  No  opinion.  JadKinent  and 
order  affirmed,  with  costs.     Order  filed. 


SUSS,  Respondent,  v.  FARLEY,  State  Ex- 
cise Com'r,  Appellant  (Supreme  Court,  Ap- 
pellate Division,  Second  Department.  Novem- 
ber 20,  1914.)  Action  by  Hyman  Suss  against 
William  W.  Farley,  as  State  Excise  Commis- 
sioner, etc.  No  opinion.  Motion  for  reargu- 
ment  (164  App.  Div.  161,  149  N.  Y.  Supp. 
661)  granted,  with  leave  to  appellant  to  apply 
to  this  court  for  permission  to  file  exceptions 
nunc  pro  tunc.  See,  also,  150  N.  Y.  Supp. 
1114. 


SUSS,  Respondent,  v.  FARLEY,  State  Ex- 
cise Com'r,  Appellant  (Supreme  Court,  Appel- 
late Division,  Second  Department.  December 
18,  1914.)  Action  by  Hyman  Suss  against  Wil- 
liam W.  Farley,  as  State  Excise  Commissioner. 
No  opinion.  Motion  for  leave  to  file  exceptions 
nunc  pro  tunc  (164  App.  Div.  161,  149  N.  Y. 
Supp.  661)  granted,  on  condition  that  the  de- 
fendant stipulate  to  waive  the  costs  and  dis- 
bursements on  appeal.  See,  also,  150  N.  Y. 
Supp.  1114.  

SZUMLANSKY,  Appellant  ▼.  HUDSON 
STRUCTURAL  STEEL  CO.,  Respondent. 
(Supreme  Court,  Appellate  Division,  First  De- 
partment November  27,  1914.)  Action  by 
Wladyslaw  Szumlansky  against  the  Hudson 
Structural  Steel  Company.  W.  C.  Low,  of  New 
York  City,  for  appellant.  F.  W.  Modey,  for 
respondent.  -No  opinion.  Order  affirmed,  with 
$10  costs  and  disbursements.    Order  filed. 

TANGEMANN,  Appellant,^  t.  CITY  OF 
NEW  YORK,  Respondent  (No.  6448.)  (Su- 
preme Court,  Appellate  Division,  First  Depart- 
ment November  27,  1914.)  Appeal  from  Trial 
Term,  New  York  County.  Action  by  Henry  B. 
Tangemann  against  the  City  of  New  York. 
From  a  judgment  dismissing  the  complaint  after 
a  trial,  plaintiff  appeals.  Reversed,  and  new 
trial  ordered.  William  P.  Chapman,  Jr.,  of 
New  York  City,  for  appellant  E.  Crosby  Kin- 
dleberger,   of  New  York  City,   for  respondent 

PER  CURIAM.  We  think  there  was  a  ques- 
tion for  the  juty  as  to  the  negligence  of  the 
defendant,  and  as  to  the  freedom  of  the  plain- 
tiff from  contributory  negligence,  and  that  there- 
fore it  was  error  to  dismiss  the  complaint.  It 
follows  that  the  judgment  appealed  from  should 
be  reversed,  and  a  new  trial  ordered,  with  costs 
to  appellant  to  abide  the  event. 

McLaughlin  and  DOWLING,  JJ.,  dissent 


appellants.  A.  J.  RUkiitd,  of  New  York  atr, 
for  respondent  .  No  opinion.  Order  affirmed, 
with  costs.     Order  filed. 


TAUB,  Respondent,  t.  SCHLB8SEL  et  al.. 

Appellants.  (Supreme  Court,  Appellate  Divi- 
sion, First  Department.  November  27,  1914.) 
Action  by  Battle  Taub  against  Yetta  Schlessel 
and  (then.     O.  Eno,  of  New  York  CSty,  for 


THOMAS  et  al.,  Respondents,  v.  THOMSON 
et  al.,  Appellants.  (Supreme  Court,  Appellate 
Division,  First  Department  December  1?, 
1914.)  Action  by  Charles  S.  Thomas  and  oth- 
ers against  John  Thomson  and  another.  E. 
Scott,  of  New  York  City,  for  appellants.  J. 
Dunne,  of  New  York  City,  for  respondents. 
No  opinion.  Judgment  and  order  afBrmed,  with 
costs.    Order  filed. 


In  re  THOMPSON.  (Supreme  Court,  Ap- 
pellate Division,  Third  Department  November 
25,  1914.)  In  the  matter  of  the  application  nf 
Ralph  E.  Thompson  for  a  writ  of  mandamus. 
No  opinion.  Order  unanimously  affirmed,  with 
costs,  on  the  authority  of  People  ex  rel.  Cove- 
ney  v.  Kearny,  44  App.  Div.  449,  61  N.  T. 
Supp.  41,  affirmed  161  N.  Y.  648,  57  N.  E. 
1121,  and  People  ex  rel.  Ambrose  t.  Tompkins, 
208  N.  Y.  353,  101  N.  E.  865. 

THOMPSON,  Respondent  t.  THOMPSON, 
Appellant  (Supreme  Court,  Appellate  Divi- 
sion, Second  Department     December  4,  1914.) 


TAUBBR,  Respondent  ▼.  WELSH  MACH. 
WORKS,  Inc.,  Appellant  (Supreme  Court  Ap- 
pellate Division,  (Hrst  Department  December 
24,  1914.)  Action  by  Joseph  Tauber  against  i 
the  Welsh  Machine  Works,  Incorporated.  J. 
F.  Murray,  of  New  York  City,  for  appeilaiit 
E.  Herrmann,  of  New  York  City,  for  respond-  i 
ent  No  opinion.  .ludgment  and  order  revers- 
ed, and  new  trial  ordered,  costs  to  appellant  to 
abide  event  on  the  ground  that  the  finding  that 
the  defendant  was  negligent  was  not  sustained 
by  the  evidence.     Settle  order  on  notice. 

TENEMENT  HOUSE  DEPARTMENT  v. 
McDEVlTT.  (Supreme  Court,  Appellate  Di- 
vision, First  Department  December  24,  1914.1 
Action  by  the  Tenement  House  Department 
against  Lncy  A.  McDevitt  No  opinion.  Mo- 
tion granted.  Order  filed.  See,  also,  ISO  N. 
Y.  Supp.  683. 


TENEMENT  HOUSE  DEPARTMENT  v. 
NEUGASS.  (Supreme  Court,  Appellate  Di- 
vision, First  Department  December  24,  1914.) 
Action  by  the  Tenement  House  Department 
against  Henry  Neugass.  No  opinion.  Motion 
denied,  without  costs,  with  leave  to  renew  as 
stated  in  order.     Order  filed. 

TENEMENT  HOUSE  DEPARTMENT  OF 
NEW  YORK,  Respondent  v.  NOS.  200  AND 

202  MANHATTAN  AVE.,  Appellant  (Su- 
preme Court,  Appellate  Division,  First  Depart- 
ment December  4,  1914.)  Action  by  the  Tene- 
ment House  Department  of  New  York  against 
Nos.  200  and  202  Manhattan  Avenue.  A.  Kap- 
lan, of  New  York  City,  tpr  appellant  J.  V. 
O'Brien,  of  New  York  City,  for  respondent  No 
opinion.  Order  affirmed,  with  $10  costs  and 
disbursements.     Order  filed. 
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Action  by  Bertha  Thompson  against  Edward 
Xbompson. 

X'£R  CURIAM.  Judgment  reversed,  and 
judgment  diiected  dismissing  the  complaint. 
^here  is  no  evidence  establishing  any  of  the 
causes  for  which  an  action  tor  separation  may 
be  maintained.  Plaintiff  may  insist  upon  the 
defendant  supporting  her,  and,  if  he  neglects 
or  refuses  to  do  so,  she  may  maintain  another 
-action.  The  evidence  is  that  ap  to  the  time 
uC  the  commencement  of  this  action  he  contrib- 
uted to  her  support  In  a  sum  which  was  mutu- 
ally satisfactory. 

CARR,  J.,  not  voting. 


THOMSON,  Appellant,  y.  TOMKINS,  Re- 
spondent. (Supreme  Court,  Appellate  Division, 
L'irst  Department.  December  11,  1914.)  In  the 
matter  of  Thomas  T.  Thomson  against  Calvin 
Xomkins,  individually  and  as  commissioner. 
L.  T.  Fetzer,  of  New  York  City,  for  appellant. 
T,  Farley,  of  New  York  City,  for  respondent. 
I>fo  opinion.  Order  affirmed,  with  $10  costs 
and  disbursements.     Order  hied. 


THORNB,  Respondent,  t.  JOHNSON, 
ADAMS  &  GRAECEN,  Inc.,  Appellant.  (Su- 
preme Court,  Appellate  Division,  First  Depart- 
oieut.  November  27,  1914.)  Action  by  Richard 
R.  Thome  afainst  Jobasoii,  Adams  &  Graecen, 
Incorporated.  Joseph  F.  Murray,  of  New  York 
City,  for  appellant  D.  R.  Almy,  of  New  York 
City,  for  respondent.  No  opinion.  Judgment 
reversed,  and  new  trial  ordered,  with  coats  to 
appellamt  to  abide  event,  unless  plaintiff  stipu- 
lates to  reduce  verdict  to  the  sum  of  $20,(XI0, 
in  which  event  the  judgment,  as  so  modified, 
and  the  order  appealed  from,  is  affirmed,  with- 
out costs.     Settle  order  on  notice. 


TIERN,  Respondent,  v.  PLATT,  Appellant. 
(Supreme  Court,  Appellate  Division,  First  De- 
partment. November  27,  1914.)  Action  by 
Ellen  G.  Tiern.  an  infant,  etc.,  against  Si- 
mon M.  Piatt.  G.  H.  Bruce,  of  New  York  City, 
for  appellant.  T.  Downs,  of  New  York  City, 
for  respondent.  No  opinion.  Judgment  and  or- 
der affirmed,  with  costs.  Order  filed.  See,  also, 
150  N.  y.  Supp.  1115, 

TIERN  V.  PLATT.  (Snpreme  Court,  Appel- 
late Division,  First  Department.  iJecemDer 
24,  1914J  Action  by  Ellen  G.  Tiern  against 
Simon  M.  Piatt  No  opinion.  Motion  denied, 
with  $10  costs.  Order  filed.  See,  also^  150  N. 
Y.  Supp.  1115.         

TOLCHINSKY  v.  CITY  OF  NEW  YORK. 
(Supreme  Court,  Appellate  Division,  First  De- 
partment December  24,  1914.)  Action  by 
Isidor  Tolchinsky  against  the  City  of  New  York. 
No  opinion.  Motion  granted.  Order  filed.  See, 
also,  149  N.  Y.  Supp.  1016. 


TOLAIAN  V.  GILLESPIE  et  al.  (Snpreme 
Court,  Appellate  Division,  Second  Department. 
December  18,  1014.)  Action  by  Anna  C.  Tol- 
man   against  Daniel    Gillespie  and   others. 

PER  CURIAM.  Order  affirmed,  with  $10 
costs  and  disbursements,  without  passing  upon 


the   validity   of  the  assessments,   and   on   au- 
thority of  Morgan  v.   Fullerton,  9  App.  Div. 
2S3-235,  41  N.  Y.  Supp.  465.  as  to  the  proper 
method  of  trial  of  that  question. 
CARR,  J.,  not  voting. 

TRANGEL,  Respondent,  v.  BOORUM  & 
PEASE  CO.  et  aL,  Appellants.  (Supreme 
Court,  Appellate  Division,  Second  Department. 
November  13,  1914.)  Action  by  Mary  Trangel 
against  the  Boorum  &  Pease  Ompany,  and  an- 
other. No  opinion.  Motion  for  reargument 
(149  N.  Y.  Supp.  1114)  denied,  with  $10  costs. 

TRUSTEES  or  PRESBYTERY  OF  NEW 
YORK,  Respondent,  v.  WESTMINSTER 
PRESBYTERIAN  CHURCH  OF  WEST 
TWENTY-THIRD  ST.,  Appellant,  et  al.  (Su- 
preme Court,  Appellate  Division,  First  Depart- 
ment November  27,  li>14.)  Action  by  the 
Trustees  of  the  Presbytery  of  New  York  against 
the  Westminster  Presbyterian  Church  of  West 
Twenty-Third  Street,  impleaded  with  others. 
R.  J.  Reese,  of  New  York  City,  for  appellant. 
H.  W.  Jessup^  of  New  York  City,  for  respond- 
ent No  opinion.  Appeal  from  order  dismiss- 
ed, without  costs.  Order  filed.  See.  also,  150 
N.  y.  Supp.  1115.    . 

TRUSTEES  OF  PRESBYTERY  OF  NEW 
YORK  Respondent,  v.  WESTMINSTER 
PRESBYTERIAN  CHURCH  OF  WEST 
TWENTY-THIRD  KT.  et  al.,  Appellants.  (Su- 
preme Court,  Appellate  Division,  First  Depart- 
ment November  27,  1914.)  Action  by  the 
Trustees  of  the  Presbytery  of  New  York  against 
the  Westminster  Presbyterian  Church  of  West 
Twenty-Third  Street  and  others.  R.  J.  Reese, 
of  New  York  City,  for  appellants.  H.  W.  Jes- 
sup,  of  New  York  City,  for  respondent  No 
opinion.  Judgment  reversed,  and  complaint 
dismissed,  on  the  authority  of  Westminster 
Presbyterian  CJhurch  v.  Trustees  of  the  Presby- 
tery of  New  York,  211  N.  Y.  214,  105  N.  E. 
199.  Settle  order  on  notice.  See,  also.  150  N. 
Y.  Supp.  1115. 


UEBERWASSEB  t.  HEEN  et  aL  (Supreme 
Court,  Appellate  Division,  Second  Department. 
December  4,  1914.)  Action  by  Bemhard  Ueb- 
erwasser  against  Sophia  Ueen,  impleaded  with 
Matthew  J.  Smith  and  others.  No"  opinion. 
Order  of  the  County  Court  of  Richmond  County 
reversed.  Settle  order  pursuant  to  stipulation. 
See,  also,  163  App.  Div.  969,  148  N.  Y.  Supp. 
1148. 


UIHLEIN,  Respondent,  v.  DAUL  et  al.,  Ap- 
pellants. (Supreme  Court  Appellate  Division, 
Fourth  Department  November  11,  1914.)  Ac- 
tion by  Robert  A.  Uihlein  against  James  Daul 
and  others.  No  opinion.  Judgment  affirmed, 
with  costs. 

UNGER,  Appellant,  v.  T.  A.  GILLESPIE 
CO.,  Respondent  (Supreme  Court  Appellate 
Division,  Second  Department.  December  11, 
1914.)     Action  by  Carl  TTnger,  an  infant,  by 
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Louis  Unger,  his  guardian  ad  litem,  against 
T.  A.  Gillespie  Company.  No  opinion.  Judg- 
ment unanimously  allinned,  with  costs. 


UNION  ESTATES  CO.,  Appellant,  t.  AD- 
IiON  CONST.  GO.  et  al.,  Keapondents.  (Su- 
preme Court,  Appellate  Division,  i^'irst  Depart- 
ment. December  4, 1914.)  Action  by  the  Union 
Estates  Company  against  the  Adlon  Construc- 
tion Company  and  others.  L.  F.  Levy,  of  New 
York  City,  for  appellant.  J.  W.  Weed,  of  New 
Yorli  City,  for  respondents.  No  opinion.  Judg- 
ment (84  Misc.  Bep.  599,  147  N.  Y.  Supp.  783) 
altirmed,  with  costs.    Order  filed. 


UNIVERSAL  DISCOUNT  CO.,  Appellant, 
V.  CORN  EXCHANGE  BANK,  Respondent. 
(Supreme  Court,  Appellate  Division,  First  De- 
partment. November  27,  1914.)  Action  by  the 
Universal  Discount  Company  against  the  Com 
Exchange  Bank.  I.  Gainsburg,  of  New  York 
City,  for  appellant.  M.  Meyers,  of  New  York 
City,  for  respondent.  No  opinion.  Judgment 
and  order  (148  N.  Y.  Supp.  83)  affirmed,  with 
costs.  Order  filed.  See,  also,  148  N.  Y.  Sopp. 
1148. 


In  re  VANDERPOEL.  (Supreme  Court,  Ap- 
pellate ESvision,  First  Department.  Decem- 
ber 11,  1914.)  In  the  matter  of  Augustus  G. 
\'Bnderpoel.  No  opinion.  Referred  to  Hon. 
John  J.  Freedman,  official  referee.  Settle  or- 
der on  notice. 

VAN  DUSEN.  Respondent,  ▼.  NORTH- 
WESTERN MUT.  LIFE  INS.  CO.,  Appellant. 
(Supreme  Court,  Appellate  Division,  Fourth  De- 
partment. November  11,  1914.)  Action  by 
Anna  B.  Van  Dasen,  as  administratrix,  etc., 
against  the  Northwestern  Mutual  Life  Insur- 
ance Company. 

PER  CURIAM.  Judgment  and  order  affirm- 
ed, with  costs. 

FOOTE  and  MERRELIj,  JJ.,  dissent,  upon 
the  ground  that,  so  far  as  the  verdict  is  to  the 
effect  that  Parkinson  caused  or  directed  the  an- 
vil to  be  thrown  from  the  platform,  it  is  con- 
trary to  and  against  the  weight  of  the  evidence. 
Had  he  done  so,  he  would  not  have  acted  within 
the  scope  of  his  employment.  See,  also,  155 
App.  Div.  946,  140  K  Y.  Snpp.  1149. 


VANDYKE  V.  WEBB.  (Supreme  Court,  Ap- 
pellate Division,  First  Department  November 
27,  1914.)  Action  by  Robert  Vandyke  against 
James  N.  Webb,  as  snryiving  executor.  No 
opinion.  Motion  denied,  with  $10  costs.  Or- 
der filed. 


VAN  TUYL  T.  ALEXANDER  et  al.  (Su- 
preme Court,  Appellate  Division,  First  Depart- 
ment. November  27,  1914.)  Action  by  George 
C.  Van  Tuyl,  as  superintendent,  etc.,  against 

Annie  N.  Alexander,  as  executrix,  etc.,  implead- 
ed. No  opinion.  Motion  denied,  with  $10  costs. 
Order  filed.    See,  also,  149  N.  Y.  Supp.  1116. 


VAUGHAN,  Respondent,  ▼.  TRANSIT  DE- 
VELOPMENT CO.,  Appellant.  (Supreme 
Court,  Appellate  Division,  Second  Department. 
December  18,  1914.)  Action  by  Timothy 
Vaugbau  against  the  Transit  Development  Com- 
pany. 

PER  CURIAM.    Judgment  and  order  affinn- 
ed,  with  costs. 
CARR,  J.,  not  voting. 

VAUGHAN,  Respondent,  t.  VAUGH.*N,  Ap- 
pellant. (Supreme  Court,  Appellate  Division, 
First  Department.  December  11,  1914.)  Ac- 
tion by  Charlotte  Vaughan  against  Edward 
Vaughan.  W.  L.  Bunnell,  of  New  York  City, 
for  appellant.  A.  J.  Hiers,  of  New  York  City, 
for  respondent.  No  opinion.  Order  affirmed, 
with  $10  costs  and  ditibursements,  with  leave 
to  defendant  to  renew  as  stated  in  order.  Or- 
der filed. 


VICKERS,  Respondent,  v.  MIDTOWN  CON- 
TRACTING CO.,  Inc.,  AppellanL  (Supreme 
Court,  Appellate  Division,  Second  Department. 
November  'M,  1914.)  Action  by  Minnie  H.  Vick- 
ers,  as  administratrix,  etc.,  against  the  Mid- 
town  Contracting  Company,  Incorporated.  No 
opinion.  Motioq  for  reargument  (of  149  N.  Y. 
Supp.  1110)  denied,  with  $10  costs.  Motion 
for  leave  to  appeal  to  the  Court  of  Appeals  de- 
nied. 

VORON,  Respondent,  v.  CHAIT,  Appellant 
et  al.  (Supreme  Court,  Appellate  Division, 
First  Department  December  11,  1914.)  Ac- 
tion by  Isaac  Voron  against  Sabbatia  Chait, 
impleaded  with  others.  A.  C.  Casu,  of  New 
York  City,  for  appellant.  M.  Grossiield,  Jr.,  of 
New  York  City,  for  respondent  No  opinion. 
Order  affirmed,  with  $10  costd  and  disburse- 
ments. Order  filed.  See,  also,  150  N.  Y.  Supp. 
1116. 


VORON,  Appellant,  v.  CHAIT,  Respondent, 
et  al.  (Supreme  Court,  Appellate  Division, 
First  Department.  December  11,  1914.)  Ac- 
tion by  Isaac  Voron  against  Sabbatia  Chait, 
impleaded.  A.  C.  Cass,  of  New  York  City,  for 
appellant  L.  I.  Grossneld,  of  New  York  City, 
for  respondent  No  opinion.  Appeal  dismiss- 
ed, with  $10  costs.  Order  filed.  See,  also,  150 
N.  X.  Supp.  433,  1116^ 

In  re  VORON  &  CHAIT,  Inc.  (Supreme 
Court,  Appellate  Division,  First  Department. 
December  11,  1914.)  In  the  matter  of  Voron  & 
Chait,  Incorporated.  No  opinion.  Order  af- 
firmed, with  $10  costs  and  diabiirsements.  Or- 
der filed.    See,  also,  150  N.  Y.  Supp.  1110. 


In   re  VORON  &   CHAIT,   Inc.     (Supreme 

Court,  Appellate  Division,  First  Department 
December  24,  1914.)  In  the  matter  of  Voron 
&  Chait,  Incorporated.  No  opinion.  Reargu- 
ment (of  150  N.  Y.  Supp.  1116)  ordered. 


VULCAN  DETINNING  CO.  v.  ASSMAN  et 
al.  (two  cases).  (Supreme  Court,  Appellate 
Division,    First    Department      December    11, 
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1914.)  AcUons  by  the  Vnlean  Detlnning  Com- 
pany againEt  Franz  A.  Aaaman  and  others.  No 
opinions.  Motions  denied,  with  $10  costs.  Or- 
ders filed.     See,  also,  149  N.  Y.  8upp.  1117. 

WACHT.RespondenlTTWENTY-EIGHTH 
ST.  &  SEVENTH  AVE.  REALTY  CO.  et  al., 
Appellants.  (Supreme  Court,  Appellate  Diri- 
aioD,  First  Deputment.  December  11,  1914.) 
Action  by  Tillie  Wacht  against  th^  Twenty- 
Bigbtb  Street  &  Seventh  Avenue  Bealty  Com- 
pany and  others. .  F.  Bien,  of  New  York  City, 
for  appellants.  S.  I«vy,  of  New  York  City,  for 
reiipondent.  No  opinion.  Appeal  dismissed,  with 
$10  costs.    Order  filed. 


WALKER,  Respondent,  v.  ROSOKOFF,  Ap- 
pellant, et  al.  (Supreme  Court,  Appellate  Di- 
vision, Fourth  Department.  November  18, 
1014.)  Action  by  William  A.  Walker  against 
Louis  Rosokolf,  impleaded  with  others.  No 
opinion.  Order  of  Special  Term  and  order  of 
Buffalo  City  Conrt  reversed,  with  $10  costs  and 
disbursements,  and  motion  to  set  aside  attach- 
ment granted.  Held,  that  the  papers  were  in- 
sufficient to  authorize  the  attacnment.  See, 
also,  150  N.  Y.  Supp.  1117. 


WALKER,  Respondent,  v.  ROSOKOFF,  Ap- 
pellant, et  al.  (Supreme  Court,  Appellate  Di- 
vision, Fourth  Department.  December  4,  1014.) 
Action  by  WiUiua  A.  Walker  against  Louis 
Rosokoff  and  others.  No  opinion.  Motion  for 
leave  to  appeal  (from  ISO  N.  Y.  Supp.  1117)  to 
Conrt  of  Appeals  denied,  with  $10  costs. 

In  re  WALLACB.  (Snpr«ne  Court,  Appel- 
late Division,  First  Department.  December  24, 
1014.)  In  the  matter  of  Bmest  H.  Wallace. 
No  opinion.  Referred  to  Hon.  Henry  A.  Gilder- 
sleeve,  official  referee.     Settle  order  on  notice. 


WALTER  FARRINOTON  TILING  CO., 
Respondent,  v.  HAZBN  et  al..  Appellants.  (Su- 
preme Court,  Appellate  Division,  Second  De- 
partment. November  13.  1914.)  Action  by  the 
Walter  Ferrington  Tiling  Company  against 
Frank  C.  Hazen  and  others.  No  opinion.  Judg- 
ment affirmed  by  default,  with  costs.  See,  ahio, 
150  N.  Y.  Supp.  U17, 


WALTER  FARRINOTON  TILING  CO., 
Respondent,  v.  HAZEN  et  al..  Appellants.  (Su- 
preme Court,  Appellate  Division,  Second  De- 
partment. December  11,  1914^  Action  by  the 
Walter  Farrington  Tiling  Company  against 
Frank  0.  Hazen  and  others. 

PER  CURIAM.  Motion  to  open  the  defiiuU 
granted,  upon  condition,  first,  that  appellants 
pay  to  respondent  $10  costs  of  the  motion ;  sec- 
ond, that  appellants,  within  two  days,  serve  a 
copy  of  their  brief  upon  respondent  s  attorney 
if  they  have  not  alreaav  done  so;  third,  that  the 
case  be  placed  at  the  foot  of  the  present  calen- 
dar, and  appellants  be  ready  for  argument  when 
reached.    See,  also,  150  N.  Y.  Supp.  1117. 


WALTHER,  Appellant,  ▼.  BARBER  AS- 
PHALT CO.,  Respondent.  (Supreme  Court, 
Appellate  Diviakni,   Fourth  Department.     No- 


vember 25.  1014.  Action  by  Carl  Waltbcr 
against  the  Barber  Asphalt  CJompany.  No  opin- 
ion. Judgment  reversed,  and  new  trial  granted, 
with  costs  to  appellant  to  abide  event  Held, 
under  the  rule  laid  down  in  the  case  of  McDon- 
ald V.  Metropolitan  St.  By.  Co.,  167  N.  Y.  06, 
60  N.  E.  282,  the  caae  should  have  been  sub- 
mitted to  the  Jury. 


VfAltB.ES,  Respondent,  ▼.  NEW  YORK 
CENT.  &  H.  R.  R.  CO.,  Appellant  (Supreme 
Court,  Appellate  Division,  Fourth  Department 
November  11,  1914.)  Action  by  Marv  J.  War- 
ren against  the  New  York  Central  &  Hudson 
River  Railroad  Company. 

PER  CURIAM.  Judgment  and  order  affirm- 
ed, with  costs. 

ROBSON  and  MEBRELL.  JJ.,  dissent 


In  re  WASHINGTON  AVE.  IN  CITY  OF 
NEW  YORK.  (Supreme  (3ourt,  AppeUate  Di- 
vision, Second  Department  November  20, 
1014.)  In  the  matter  of  Washington  Avenue, 
from  the  East  River  to  Jackson  Avenue,  Bor- 
ough of  Queens,  City  of  New  York. 

PER  CURIAM.  Motion  for  reargument 
granted,  and  motion  to  dismiss  appeal  set  down 
for  Tuesday,  December  8,  1914.  See,  also  160 
N.  Y.  Supp.  1117. 

JENKS,  P.  J.,  took  no  part 

In  re  WASHINGTON  AVB.  IN  CITY  OF 
NEW  YORK.  (Supreme  Court,  Appellate  Di- 
vision, Second  Department  December  18, 
1914.)  In  the  matter  of  the  openin?,  etc.,  of 
Washington  Avenue.  No  opinion,  motion  to 
intervene  denied,  with  permission  to  the  mov- 
ing party  to  file  a  brief  as  amicus  curlte.  See, 
also,  160  N.  Y.  Supp.  1U7. 


In  re  WASHINGTON  AVB.  IN  CITY  OF 
NEW  YORK.  (Supreme  Court,  Appellate  Di- 
vision, Second  Department  December  18, 
1914.)  In  the  matter  of  the  opening,  etc.,  of 
Washington  Avenue.  No  opinion.  Motion  to 
dismiss  appeal  denied,  without  costs.  See,  also, 
150  N.  r.  Supp.  1117. 

WEHNER,  Respondent,  v.  BROOKLYN 
WIRE  FORMING  CO.,  AppeUant  (Supreme 
Court,  Appellate  Division,  Second  Department. 
December  18,  1014.)  Action  by  Andrew  F. 
Wehner  against  the  Brooklyn  Wire  Forming 
Company. 

PER  CURIAM.  Judgment  and  order  affirm- 
ed, with  costs. 

GARR,  J.,  not  voting. 

WB3.CH,  Respondent,  v.  WALRATH,  Ap- 
pellant (Supreme  Court,  Appellate  Division, 
Fourth  Department.  December  2,  1914.)  Ac- 
tion by  Michael  E.  Welch  against  Alfred  Wal- 
rath.  No  opinion.  Judgment  and  order  af- 
firmed, with  costs. 

WESTCHESTER  INVESTING  CO..  Re- 
spondent, V.  NEW  YORK  CENT.  &  H.  R.  R. 
CO.,  Appellant,  (Supreme  Court,  Appellate  Di- 
vision, Second  Department    November  13, 1914.) 
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Action  by  tlie  Westchester  Investing  Compa- 
ny against  the  New  York  Central  &  Hudson 
Kiver  Hailroad  Company. 

PER  CURIAM.  The  defendant  has  whatever 
land  Hobby  conveyed  to  its  lessor,  excluding  the 
laud  in  controversy.  As  its  center  line  is  tized, 
and  it  owns  30  feet  easterly  of  it,  and  as  plain- 
tiff's northwest  comer  was  made  by  the  same 
grantor  to  begin  in  the  adjoining  land  of  the 
railroad  company,  there  seems  no  serious  difh- 
culty  in  determining  the  boundary  line  between 
the  parties,  and  tliat  plaintiff  owns  the  land  in 
question,  as  it  is  easterly  of  the  30  feet  of  land 
which  lies  east  of  defendant's  center  line.  Judg- 
ment and  order  of  the  County  Court  of  West- 
chester county  affirmed,  with  costs. 

WHALEN,  Bespondent,  v.  CITY  OF  NEW 
YORK,  Appellant.  (Supreme  Court,  Appellate 
Division,  First  Department  December  24, 
1914J  Action  by  Michael  F.  Wbaien  against 
the  City  of  New  York.  E.  0.  Kindleberger.  of 
New  York  City,  for  appellant  H.  O.  Cohen, 
for  respondent  No  opinion.  Order  affirmed, 
with  $10  costs  and  disbnrsements.    Order  filed. 

WHIPPLE.  Appellant  v.  PRUDENTIAL 
INS.  CO.  OF  AMERICA,  Respondent  (Su- 
preme Court,  Appellate  Division,  First  Depart- 
ment December  18,  1914.)  Action  by  Ida  R. 
Whipple  against  the  Prudential  Insurance  Com- 
pany of  America.  J.  M.  R.  Lyeth,  of  New  York 
City,  for  appellant  A.  M.  Buley,  of  New  York 
City,  for  respondent 

PER  CURIAM.  Judgment  affirmed,  with 
costs.    Order  filed. 

SCOTT  and  HOTCHKISS,  JJ.,  dissent. 

WHITE,  Respondent,  v.  ERIE  R.  CO.,  Ap- 
pellant. (Supreme  Court,  Appellate  Division, 
Fourth  Department.  December  4,  1914.)  Ac- 
tion by  Jennie  White,  as  administratrix,  etc, 
against  the  Erie  Railroad  Company. 

PER  CURIAM.  Judgment  and  order  re- 
versed, and  new  trial  granted,  with  costs  to  ap- 
pellant to  abide  event.  Held,  that  if  the  train 
was  going  not  to  exceed  six  miles  an  hour  as 
it  approached  and  passed  the  crossing,  as  the 
jury  must  have  found  in  view  of  the  charge, 
tbe  plaintiff's  intestate  was  guilty  of  contribu- 
tory negligence  as  matter  of  law. 

WILLIAMS  et  al.  v.  PETER  KEBLEB 
BLDG.  CO.  et  al.  In  re  SEIDMAN.  (Supreme 
Court,  Appellate  Division,  Second  Department. 
November  27,  1914.)  Action  by  Samuel  T.  Wil- 
liams and  another  against  the  Peter  Eeeler 
Building  Company  and  others.  In  the  matter 
of  Joseph  A.  Seidman,  attorney. 

PER  CURIAM.  Order  of  September  2dth 
modified,  so  as  also  to  send  to  the  official 
referee  the  question  of  the  facts  and  circum- 
stances of  the  alleged  assignment  of  plaintiffs' 
lien,  and  the  subsequent  assignment  of  the  judg- 
ment thereon,  to  Mrs.  Annie  E.  Williams,  and 
to  report  what  title,  as  against  plaintiff  White, 
said  assignee  thereby  actiuired,  and,  as  thus 
modified,  said  order  is  affirmed,  without  costs. 
The  appeal  from  the  order  of  September  29th 
is  dismissed,  without  costs. 


WILLIAMS  T.  ST.  OHRISTOFHER  OLTJB 
OF  NEW  YORK,  Inc.  (Supreme  Court  Ap- 
pellate Division,  First  Department  December 
11,  1914.)  Action  by  Eugene  0.  WUliams 
against  the  St  Christopher  Club  of  New  York, 
Incorporated.  No  opinion.  Motion  denied, 
with  $10  eoata,  and  stay  contained  in  order  to 
show  cause  of  November  19tb  vacated.  Order 
filed.    See,  also,  150  N.  Y.  Supp.  1118. 

WILLIAMS,  Respondent  V.  ST.  CHRISTO- 
PHER CLUB  OF  NEW  YORK,  Inc.,  Appel- 
lant. (No.  6677.)  (Supreme  Court  Appellate 
Division,  First  Department.  December  31, 
1914.)  Appeal  from  Special  Term.  New  York 
County.  Action  by  Eugene  C.  Williams,  as 
President  of  the  St  Christopher  Club,  against 
the  St  Christopher  Club  of  Mew  York,  Incor- 
porated. From  an  order  granting  an  injunc- 
tion during  the  pendency  of  the  action,  defend- 
ant appeals.  Modified  and  affirmed.  See,  al- 
so, 150  N.  Y.  Supp.  1118.  Frank  G.  Avery^of 
New  York  City,  for  appellant  John  H.  Bo- 
gardus,  of  New  York  City,  for  respondent. 

McLaughlin,  J.  The  defendant  appeals 
from  an  order  enjoining  -it,  during  the  pendency 
of  tbe  action,  from  using  the  imme  St  Christo- 
pher Club  of  New  York,  Incorporated,  or  any 
name  similar  thereto,  or  the  name  "St  Christo- 
pher A.  C,"  or  "Red  and  Black  Machine,"  or 
"St.  Christopher  Tigers."  We  think,  upon 
the  facts  set  out  in  this  record,  that  tbe  de- 
fendant was  properly  enjoined  from  using  tbe 
name  St  Christopher  Club  of  New  York,  In- 
corporated; also  from  interfering  with  the  "af- 
fairs, works,  dtrfngs,  proceedings,  and  moneys'* 
of  the  plaintiff.  This  is  all  tbe  relief  the  plain- 
tiff asked  in  the  complaint,  and  is  tlie  extent  to 
which  the  injunction  should  have  been  granted. 
The  order  appealed  from,  therefore  is  modified  as 
indicated,  and.  as  thus  modified,  affirmed,  with- 
out costs  to  either  party.    All  concur. 

WILLIAMSBURGH  SAVINGS  BANK  v. 
HORN  et  al.  (Supreme  Court,  Appellate  Divi- 
sion, Second  Department.  December  4,  1914.) 
Action  by  the  Williamsburgh  Savings  Bank 
against  Fannie  Horn  and  others.  No  opinion. 
Order  of  the  County  Court  of  Kings  County  af- 
firmed, with  $10  costs  and  disbursements. 


In  re  WILSON.  (Supreme  Court.  Appel- 
late Division,  Second  Department.  November 
20,  1914.)  In  the  matter  of  Robert  H.  Wilson. 
No  opinion.  Matter  referred  to  Hon.  John 
Clinton  Gray,  to  take  testimony  and  report  to 
the  court,  together  with  his  opinion  thereon. 
See,  also,  163  App.  Div.  862,  146  N.  Y.  Supp. 
1118. 


WISSEB  LIVERY  SALE  &  EXCHANGE 
STABLES,  Inc.,  Appellant,  v.  RISIKOFF  et 
al..  Respondents.  (Supreme  Court,  Appellate 
Division,  Second  Department,  December  11, 
1014.)  Action  by  the  Wisser  Livery  Sale  &  Ex- 
change Stables,  Incorporated,  against  Louis  Ris- 
ikoff  and  another.  No  opinion.  Order  of  the 
County  Court  of  Kings  (bounty,  denying  plain- 
tiff's motion  for  judgment  on  the  pleadings,  af- 
firmed, with  $10  costs  and  dirtmreements. 
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WOJTCZAK,  Respondent,  t.  AMERICAN 
MFG.  CO.^  Appellant.  (Supreme  Court,  Appel- 
late Division,  Second  Department.  November 
20,  1914.)  Action  by  Bronialawa  Wojtczak 
against  the  American  Manufacturing  Company. 
No  opinion.  Judgment  and  order  unanimously 
affirmed,  with  costs.  See,  also,  152  App.  Div. 
433,  137  N.  Y.  Supp.  287. 

WOLFF  Respondent,  v.  CITY  OP  BUFFA- 
LO, Appellant.  (Supreme  Court,  Appellate  Di- 
vision, Fourth  Department.  December  2,  1914.) 
Action  by  Margaret  Wolff  against  the  City  of 
Buffalo.  No  opinion.  Judgment  and  order  af- 
firmed, with  costs. 

WOODRUFF  et  al.,  Respondents,  ▼.  CHAP- 
MAN, Appellant,  et  al.  (Supreme  Court,  Ap- 
pellate Division,  Second  Department.  Decem- 
ber 18,  1914.)  Action  by  Viola  F.  Woodruff 
and  another,  as  executors,  etc^,  of  David  L.  Van 
Nostrand,  deceased,  against  Elverton  R.  Chap- 
man, and  Joseph  Cassidy. 

PER  CURIAM.  Final  judgment  affirmed, 
with  costs.  See,  also,  161  App.  Diy.  940,  145 
N.  Y.  Supp.  1150. 

GARR,  J.,  not  voting. 


WORMSER  ▼.  MARSHALIi  FIELD  ft  CO. 

(Supreme  Court,  Appellate  Division,  First  De- 
partment. December  24,  1914.)  Action  by 
Moritz  Wormser  against  Marshall  Field  &  Co. 
No  opinion.  Application  denied,  with  $10  costs. 
Order  signed. 


ZANBLLO,  Respondent,  v.  CULKIN  et  al.. 

Appellants.  (Supreme  Court,  Appellate  Divi- 
sion, Fourth  Department.  December  4,  1914.) 
Action  by  Alexander  Zanello  against  J.  Anthony 
Culkin  and  another.  No  opinion.  Motion  for 
leave  to  appeal  (149  N.  Y.  Supp.  1119)  to 
Court  of  Appeals  denied,  with  $10  costs. 

ZEITLIN  v.  MORRISON  et  al.  (Supreme 
Court,  Appellate  Term,  First  Department.  De- 
cember 4,  1914.)  Appeal  from  City  Court  of 
New  York,  Trial  Term.  Action  by  Yetta  Zeit- 
lin  against  Isidor  D.  Morrison  and  another. 
From  a  judgment  for  plaintiff,  entered  upon  the 
verdict  of  a  jury,  defendants  appeal.  A&rmed. 
Morrison  ft  Schiff,  of  New  York  City  (Joseph 
M.  Proskauer,  of  New  York  City,  of  counsel), 
for  appellants.  Samuel  S.  Marcus,  of  New 
York  City,  for  respondent 

PER  CURIAM.  Judgment  affirmed,  with 
costs. 

BIJUR,  J.  I  dissent.  The  cause  of  action 
was  against  the  firm  of  attorneys  for  negligent- 
ly failing  to  institute  a  suit  on  behalf  of  plain- 
tiff nntil  the  statute  of  limitations  had  barred  it. 
Plaintiff's  original  cause  of  action  was  against 
her  employers,  Gordon  &  Schlessel,  for  their  al- 
leged negligence,  whereby  a  door  was  permitted 
to  fall  upon  the  plaintiff  while  walking  in  Gordon 
ft  Schlessel's  shop.    On  this  trial,  plaintiff  un- 


dertook to  prove  that  she  had  a  valid  action 
against  Goraon  &  Schlessel  at  the  time  when  de- 
fendants were  retained  by  her.  No  proof  of 
actual  negligence  on  the  part,  of  the  employers 
was  attempted;  plaintiff  relying,  and  the  case 
being  submitted  to  the  jury,  upon  the  doctrine 
of  tea  ipsa  loquitur.  I  cannot  find  in  the  record 
any  justification  for  applying  that  theory. 
Plaintiff  manifestly  evaded  telling  just  where 
the  door  was  situated,  and  there  is,  therefore, 
no  proof  in  the  record  Uiat  it  was  part  of  the 
premises  leased  by  .Gordon  &  Schlessel,  and  cer- 
tainly none  that  it  was  under  their  control. 
Whatever  intimation  there  may  be  in  the  record 
is  to  the  contrary.  Thus  plaintiff's  witness,  tes- 
tifying to  an  interview  immediately  after  the  ac- 
cident with  Mr.  Schlessel,  says  that  Schlessel 
told  him  that  he  had  an  order  from  the  author- 
ities to  open  and  put  the  door  in  proper  shape, 
and  that  he  told  the  elevator  man,  an  emplovi 
of  the  landlord,  to  fix  it,  and  that  the  elevator 
man  had  been  fixing  it  when  it  fell,  and  that 
ScUessel  did  not  know  how  it  happened  to  fall. 
As  defendants  repeatedly  pointed  out  the  fail- 
ure of  plaintiff  to  prove  that  she  bad  a  cause  of 
action  against  Goraon  ft  Schlessel,  through  fail- 
ure to  show  any  negligent  act  on  their  part,  and 
adequately  excepted  to  the  conrt's  refusal  to  rec- 
ognize the  point,  I  think  that  the  judgment 
should  be  reversed,  and  a  new  trial  granted, 
with  costs  to  appellant  to  abide  the  event. 


ZILIAK  SCHAFER  MILLING  CO.  ▼. 
SCHWALL.  (Supreme  Court,  Appellate  Divi- 
sion, First  Department  December  81,  1914.) 
Action  by  the  Ziliak  Schafer  Milling  Company 
against  Henry  C.  Schwall.  No  opinion.  Ap- 
plication denied,  with  $10  costs.    Order  signed. 


ZORN,  Respondent,  ♦.  HALLINOS,  Appel- 
lant. (Supreme  Court,  Appellate  Division, 
Fourth  Department.  December  4,  1914.)  Ac- 
tion by  Fred  H.  Zorn  against  Matthew  J.  Hal- 
lings. 

PER  CURIAM.  Judgihent  and  order  revers- 
ed, and  new  trial  granted,  with  costs  to  appel- 
lant to  abide  event  Held,  that  the  verdict  of 
the  jury  is  against  the  weight  of  the  evidence, 
both  as  to  defendant's  negligence  and  plaintiff's 
freedom  from  contributory  negligence. 

KRUSE,  P.  J.,  and  ROBSON,  J.,  dissent 


ZWARIOH,  Respondent,  v.  BROOKLYN 
COOPERAGE  CO.,  Appellant  (Supreme 
Court,  Appellate  Division,  Second  Department. 
November  13;  1914.)  Action  by  Michael  Zwar- 
ich,  an  infant,  by  Parama  Zwarich,  bis  guard- 
ian ad  litem,  against  the  Brooklyn  Cooperage 
Company. 

PER  CURIAM.  The  plaintiff  did  not  sustain 
the  burden  of  proof.  The  case  made  out  by 
plaintiff  could  at  best  give  rise  to  two  equally 
probable  inferences,  one  of  which  would  exclude 
liability  on  the  part  of  defendant.  Judgment 
and  order  reversed,  and  new  trial  granted;  costs 
to  abide  the  event 
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ABANDONMENT. 

See  Municipal  GorporationB,  {  657:  Palrent 
and  Child,  {  17. 

ABUTTING  OWNERS. 

See  Canals,  §  18 ;  Eminent  Domain,  §i  101-162, 
198;  Highways,  §  115;  Municipal  Corpora- 
tions, i§  407-508,  654,  978. 


ACCESSION. 


See   Fixtures. 


ACCOMPLICES. 

See  Criminal  Law,  g$  507,  510. 

ACCORD  AND  SATISFACTION. 

See  Compromise  and  Settlement;    Payment. 

S  10  (N.Y.Sup.)  Where  the  debtor's  liability 
to  pay  the  principal  debt  was  not  disputed,  bia 
mere  refusal  to  pay  the  interest  thereon  without 
color  of  right  did  not  constitute  a  "bona  fide 
dispute"  as  to  the  amount  due,  so  as  to  make 
the  creditor's  acceptance  an  accord  and  satisfac- 
tion.—Havender  V.  Brodbeck,  150  N.  Y.  .S.  162. 

§  12  (N.Y.Sup.)  Where  a  demand  was  liquidat- 
ed, and  a  lesser  amount  was  accepted  and  a  re- 
ceipt in  full  was  givon,  there  was  not  an  ''ac- 
cord and  satisfaction." — Galowitz  v.  Hendlin, 
150  N.  Y.  S.  641. 

ACCOUNT. 

See  Account,  Action  on;  Account  Stated; 
Bonds,  1102;  Courts,  §§  188,  189 ;  Discovery, 
$  36 :  Executors  and  Administrators,  §  471 ; 
Guardian  and  Ward,  §  150 ;  Master  and 
Servant,  $  81:  Pleading,  i  364;  Principal 
and  Surety,  8  51;   Wills,  §  695. 

I.   RIGHT  OF  ACTION  AND  DEFENSES. 

1 6  (N.Y.Sup.)  A  complaint  showing  plain- 
tiff's right  to  an  accounting  of  profits  under 
certain  contracts,  which  would  be  long  and  com- 
plicated, held  to  state  grounds  for  equitable  re- 
lief.—Townsend  V.  John  B.  Carter  Co.,  150  N. 
Y.  S.  757. 


ACCOUNT,  ACTION  ON. 

§  7  (N.Y.Sup.)  Plaintiff,  suing  on  open  ac- 
count for  plumbing  work  and  supplies,,  held 
bound  to  prove  the  furnishing  of  the  materials 
and  the  performance  of  the  labor,  and  that  the 
prices  were  reasonable. — Drennan  v:  Bums,  150 
N.  Y.  S.  63. 

ACCOUNT  STATED. 

See  Evidence,  {  377;  Trial,  §  8. 

$3  (N.Y.Sup.)  It  is  essential  to  the  validity 
of  an  account  stated  that  there  be  a  valid  in- 
debtedness.- Brauer  v.  Lawrence,  150  N.  Y.  S. 
497. 

Account  stated  for  attorneys'  services  render- 
ed under  employment  by  an  incompetent  held 
not  supported  by  equitable  claim,  where  prior  to 
their  rendition  the  attorneys  agreed  to  perform 
the  services  for  a  less  amount. — Id. 

§  7  (N.Y.Sup.)  Condition  of  assent  to  stating 
of  account  that  it  should  not  be  collected  at 
once,  but  from  time  to  time,  held  to  attach  to  a 
second  statement  of  the  account  without  any 
new  consideration,  and  where  the  facts  essen- 
tial to  render  the  account  due  were  not  shown, 
there  could  be  no  recovery. — Brauer  v.  Law- 
rence, 150  N.  Y.  S.  497. 

ACTION. 

See  Dismissal  and  Nonsuit;    Contracts,  H  237, 
305. 

I.   GROUNDS  AND  CONDITIONS  PRE< 
CEDENT. 

§  5  (N.Y.Sup.)  An  innocent  person,  injured  by 
operation  of  motor  vehicle  by  intoxicated  per- 
son, in  violation  of  Highway  Law,  §  290,  subd. 
'■i,  may  recover  damages  in  a  civil  action. — Lin- 
coln Taxicab  Co.  v.  Smith,  150  N.  Y.  S.  86. 

m.   JOINDER,   SPLITTING,   CONSOtl- 
DATION,   AND    SEVERANCE. 

§  45  (N.Y.Sup.)  A  breach  of  a  'subcontractor's 
contract,  resalting  in  plaintiff's  inability  to  re- 
cover the  contract  price  of  the  work,  held  not 
an  injury  to  property,  within  Code  Civ.  Proc.  8 
3343,  subd.   10,  so  as   to  justify  joinder  with 
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another  action  for  injury  to  property,  under 
section  484. — Lord  Electric  Co.  v.  Barber  As- 
phalt Paving  Co.,  150  N.  Y.  S.  1000. 

§  47  (N.Y.Sup.)  A  cause  of  action  by  a  con- 
tractor against  a  subcontractor  to  recover  for  a 
deduction  because  of  the  default  of  the  subcon- 
tractor held  to  enforce  a  contract  liability,  and 
improperly  joined  with  action  for  negliRent  in- 
jury to  plaintiff's  property. — Lord  Electric  Co. 
V.  Barber  Asphalt  Paving  Co.,  160  N.  X.  8. 
1000. 

§  50  (N.T.Sup.)  Where  defendants  by  misrep- 
resentations induced  plaintift,  an  executor  and 
trustee,  to  sell  corporate  stock  belonging  to  the 
'  estate,  plaintiff  being  entitled  to  sue  individu- 
ally or  as  an  executor  and  trustee,  if  such  ac- 
tions are  commingled,  a  demurrer  on  the  ground 
of  misjoinder  Bhould  b«  sustained.— Taggart  v. 
Francis  Draz  &  Co.,  150  N.  T.  S.  41. 

ADJOINING  LANDOWNERS. 

See  Constitutional  Law,  §  285. 

§  6  (N.Y.Sup.)  One  iutending  to  excavate  be- 
low ten  feet  is  liable  for  the  safety  of  adjoin- 
ing walls,  under  Building  Code,  §  22,  though  the 
excavation  is  carried  down  only  nine  feet,  and 
no  license  to  make  them  safe  has  been  tendered 
by  the  owner.— Wear  v.  Koehler,  150  N.  Y.  S. 
(i54. 

ADJUDICATION. 

See  Judgment,  |§  585-750. 

ADMINISTRATION. 

See  Trusts,  §§  217,  225. 

ADMISSIONS. 

See  Evidence,  §§  213-265. 

ADOPTION. 

See  Death,  $  32. 

ADULTERATION. 

See  Druggists,  §  11. 

ADULTERY. 

See  Husband  and  Wife,  §  279. 

AFFIDAVITS. 

See  Arrest,  J  25;  Attachment,  K  100-122; 
Courts,  f  190;  Depositions;  Execution,  $ 
377. 

§  15  (X.Y.Sup.)  Certificate  of  the  official  char- 
acter of  notary  on  an  affidavit  on  motion  for 
new  trial  keld  fatally  defective,  as  not  showing 
the  nonresident  notary's  authority,  as  required 
by  Code  Civ.  Proc  i  844.— Leavitt  t.  Williams, 
loO  K.  Y.  S.  687. 

AGENCY. 

See  Principal  and  Agent. 


AGREEMENT. 


See  Contracts. 


ALIENS. 

See  Constitutionnl  Law,  «  210,  238,  252;  Mu- 
nicipal ('oTiK>rations,  {  124;  Statutes,  {  Ut: 
Treaties,  $  8. 

I.  DISABtUTIES. 

S  4  (N.Y.Sup.)  Labor  Law,  {  14,  prdvidins 
for  the  employment  of  citizens  on  work  of  piib- 
lic  improvement,  held  not  violative  of  coostitu- 
tional  rights  of  aliens.— Heim  v.  McCall,  150  X. 
Y.  S.  402. 

ALIMONY. 

See  Divorce,  §§  209,  243,  245,  277. 

ALTERATION  OF  INSTRUMENTS. 

See  Reformation  of  Instruments. 

AMENDMENT. 

See  Pleading,  ti  238,  239,  254,  276,  280. 

AMUSEMENTS. 

See  Theaters  and  Shows. 

ANIMALS. 

$  68  (N.Y.Sup.)  One  who  harbored  m  viciouii 
dog,  knowing  that  it  had  bitten  others,  is  lia- 
ble to  a  person  bitten.— Miller  ▼.  Lohrmann,  ISO 
N.  Y.  S.  488. 

ANNULMENT. 

See  Marriage,  $|  58,  60;   WUls,  SI  21&-289. 


ANSWER. 


See  Pleading. 


APOTHECARIES. 

See  Druggists. 


APPEAL. 

Contempt,   i  66 
Criminal  Law,  §|  1004-1179 


Courts,  K 
In- 


See  Certiorari; 
190.  2;{7;  "  ■ 
demnity,  §  9. 

m.  DECISIONS  RJEVIEWABIE. 

(F)   Mode   of  Rendition,  Form,  and  Bntrr 
of  Jadvment  or  Order. 

i  127  (N.Y.Sup.)  No  appeal  wiU  lie  from  a  de- 
fault judgment.— O'Beirne  v.  Carey,  160  N.  V. 
S.  6G6. 

§  127  (N.Y.Sup.)  From  a  judgment  renderod 
on  defendant's  refusal  to  answer  after  demurrer 
overruled  an  appeal  lies;  it  not  being  a  "de- 
fault" judgment,  within  Code  Civ.  Proc.  | 
1294. — Saucrbrunn  v.  Hartford  Life  Ins.  Co., 
150  N.  Y.  S.  1039. 

V.   FRE8ENTATIOH    Ain>     RESEBVA- 

TlOir  IN   LOWER   COITRT   OF 

GROUNDS  OF  REVIEW. 

(A)   laanea  and  ftaeationa  la  Itoirer  Coart. 

i  172  (N.Y.Sup.)  Whether  plaintiff  made  out 
a  prima  facie  case  against  the  street  car  com- 
pany  for  assault,   "even  if  not  a   passenger," 
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win  not  be  considered  on  appeal,  when  the 
complaint  charging  assault  npon  him  "while 
a  passenger"  was  dismissed,  and  he  did  not  ask 
leave  to  amend.— Seidman  t.  New  York  Rys. 
Co.,  160  N.  Y.  S.  57& 

(H)  Okjeotlona   and   Motiona,    and  RallasB 
Tliereoa. 

S  232  (N.Y.Sup.)  Obiections  to  testimony  as 
to  the  existence  of  a  trade  custom  held  not  suf- 
ficient to  call  the  court's  attention  to  the  failure 
to  show  that  there  was  a  custom  before  asking 
what  the  custom  was,  so  as  to  render  that  objec- 
tion available  upon  appeal.— Miele  v.  Rosenblatt, 
150  M.  Y.  8.  S23. 

(C)  Bxceptloaa. 

§262  (N.Y.)  Under  Code  Oiv.  Proc  i  994, 
providing  for  the  taking  of  exceptions  where  an 
issue  of  fact  is  tried  by  the  court,  an  exception 
is  necessary  to  obtain  review  of  a  judgment  of 
-nonsuit.— People  v.  Journal  Co.,  106  N.  E.  769, 
213  N.  Y.  1. 

The  appellant's  faflure  to  except  to  an  order 
of  nonsuit  does  not  deprive  the  Appellate  Divi- 
sion of  jurisdiction  over  an  appeal  from  the 
order. — Id. 

i  279  (N.Y.)  Where  an  appeal  from  an  order 
of  nonsuit  has  been  seasonably  taken,  the  Ap- 
pellate Division  can  relieve  against  an  omission 
to  file  an  exception  to  the  decision  within  the 
10  days  prescribed  by  Code  Civ.  Proc.  |  994. 
—People  V.  Journal  Co.,  106  N.  B.  759,  213  N. 
Y.  1. 

ZVI.  REVIEW. 
(A)  Seove  and  Bxteat  'la  General. 

!  866  (N.Y.Sup.)  Where  a  complaint  was  dis- 
missed on  account  of  the  insumciency  of  the 
evidence,  the  only  question  for  review  was 
whether  the  court  erred  in  the  exclusion  of  tes- 
timony.—Glassman  T.  Uubin  Bros.,  160  N.  Y. 
S.  536. 

(E)    Preaantptiona. 

S  927  (N.Y.Sup.)  Where  a  verdict  has  been  di- 
rected for  defendant,  plaintiff,  on  review,  is 
entitled  to  the  most  favorable  view  of  the  evi- 
dence.—Shipley  Construction  &  Supply  Co.  v. 
Mager,  150  N.  Y.  S.  909;  York  Mfg.  Co.  v. 
Same,  Id.  973. 

§927  (N.Y.Sup.)  Plaintiff,  on  appeal  from  a 
nonsuit,  is  entitled  to  the  most  favorable  infer- 
ences which  can  be  drawn  from  the  evidence. — 
Criswold  v.  Kiugling,  150  N.  Y.  S.  1022. 

(F)  Dlacretlon  ot  t^tvrer  Conrt. 

§  977  (N.Y.Sup.)  Where  the  issues  in  an  ac- 
tion for  libel  were  fairly  submitted  to  the  jury 
after  a  trial  lasting  four  days,  and  where  the 
record  consisted  of  277  printed  pages,  the  dis- 
cretion of  the  trial  court  in  setting  aside  a  ver- 
dict cannot  be  sanctioned  upon  review,  unless 
there  is  something  to  indicate  at  least  a  basis 
tor  it. — Garrison  v.  Sun  Printing  &  Publishing 
Ass'n,  150  N.  Y.  S.  284. 

(G)    ftneationa  of  Fact,  Terdlcta,  and  Flnd- 
iBKa. 

1996  (N.Y.)  The  appellate  court  may  not 
draw  an  infereoce  of  fact  to  supply  a  fact  not 


found  bv  the  trial  court.— Stindstrom  T.  State, 
106  N.  E.  924,  213  N.  Y.  68. 

i  997  (N.Y.Sup.)  On  appeal  from  a  judgment 
dismissing  the  complaint,  plaintiff  is  entitled  to 
the  most  favorable  inferences  to  be  drawn  from 
the  evidence.— McElearney  v.  Clover  Il'arms, 
150  N.  Y.  S.  154. 

(H)   Harmleaa  Error. 

§  1033  (N.Y.Sup.)  The  submission  to  the  jury 
of  a  question  which  the  court  should  have  de- 
clared in  plaintiff's  favor  as  a  matter  of  law 
cannot  be  complained  of  by  defendant. — Brad- 
ley V.  Village  of  Union,  150  N.  Y.  S.  107. 

§  1046  (N.Y.Sup.)  In  a  contractor's  action  to 
enforce  a  mechanic  s  lieu,  a  remark  of  the  court 
not  ruling  that  delay  was  thereby  excused,  even 
if  indicating  an  erroneous  view  as  to  a  delay 
as  to  which  no  evidence  had  been  offered,  held 
not  prejudicial.— Levering  &  Garrigues  Co.  v. 
Century  Holding  Co.,  150  N.  Y.  S.  649. 

§  1050  (N.Y.Sup.)  Where  the  evidence  as  to 
the  cause  of  an  injury  to  a  passenger  in  alight- 
ing conflicted,  the  erroneous  admission  of  the 
conductor's  report  was  prejudicial  error. — 
Bloom  V.  Union  Ry.  Co.  of  New  York,  150  N. 
Y.  S.  779. 

§  1064  (N.Y.Sup.)  In  action  on  guaranty  of 
a  lease,  defended  on  ground  of  false  representa- 
tion as  to  rent  paid  by  former  lessee,  instruction 
authorising  jury  to  find  for  defendant  if  the 
fact  that  a  reduction  in  the  rent  was  made  was 
not  disclosed,  without  calling  attention  to  plain- 
tiffs' claim  that  they  received  a  consideration 
for  this  reduction,  held  reversible  error.— Gilsey 
V.  Lancaster,  150  N.  Y.  S.  178. 

I  l()68  (N.Y.Sup.)  Where  the  court  gave  cor- 
rect instructions  and  a  requested  erroneous  in- 
struction, a  verdict  in  conformity  to  the  cor- 
rect instructions  cannot  be  affirmed. — Ford  v. 
John  Wanamaker,  liiO  N.  Y.  S.  795. 

§  1071  (N.Y.Su]^.)  In  a  contractor's  action  to 
enforce  a  mechanic's  lien,  where  it  was  e.tcused 
by  the  owner's  delay  in  preliminary  work,  and 
where  it  was  impracticable  for  it  to  remain 
ready  for  work  during  such  delay,  a  failure  to 
find  that  it  performed  no  work  during  that  time 
held  immaterial,  and  not  prejudicial. — Levering 
&  Garrigues  Go.  v.  Century  Holding  Co.,  150 
N.  Y.  S.  649. 

(J)  De«laIoaa  of  Intemiedlaf e  Coupta. 

§  1082  (N.Y.)  Where  upon  plaintiff's  appeal 
from  an  order  of  nonsuit  defendant  did  not,  in 
the  .\ppellate  Division,  specifically  set  up  as 
an  objection  to  the  hearing  of  the  appeal  that 
no  exception  to  the  order  had  been  reserved, 
the  error  was  waived.— People  v.  Journal  Co., 
106  N.  E.  759,  213  N.  Y.  1. 

§  1095  (N.Y.)  Where  a  finding  of  the  board  of 
claims  that  the  leaks  in  a  canal  causing  injury 
to  claimant  were  due  to  lack  of  repair  was  af- 
firmed by  the  Appellate  Division  by  enumerating 
the  findings  disapproved  and  afiirmiug  all  oth- 
ers, the  Court  of  Appeals  must  assume  that 
lack  of  repairs  caused  the  damage. — Sundstrom 
V.  State,  106  N.  E.  924,  213  N.  Y.  68. 
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(K)  Sabacqaent  Appeals. 

•  §  1099  (N.T.Sup.)  A  decision  on  a  prior  ap- 
peal that  correspondence  between  the  parties  in- 
dicated that  plaintiff's  acceptance  of  a  chec)(  was 
without  prejudice  to  bis  claim  for  interest,  and 
that  there  was  no  waiver  of  the  right  to  interest, 
is  the  law  of  the  case  on  a  subsequent  appeal. — 
Havender  v.  Brodbeck,  150  N.  Y.  S.  162. 

XVH.  DETERBflNATION  AND  DISPO- 

BITIOlf  OF  CAUSE. 

(A)  DecIaloB  In  General. 

J  1 107  (N.Y.)  Code  Civ.  Proc.  S  1317,  as 
amended  September  1,  1912,  applies  to  appeals 
pending  nt  the  time  of  its  adoption. — Lamport  v. 
Smedley,  106  N.  B.  022,  213  N.  Y.  82. 

That  a  party's  exceptions  to  the  rulings  of  the 
trial  judge  were  omitted  from  the  case  on  ap- 
peal, pursuant  to  the  practice  prevailing  under 
the  then  existing  statute,  held  not  to  preclude 
the  Appellate  Division,  on  reversing  the  judg- 
ment m  an  action  in  equity,  from  making  its 
own  findings  and  proceeding  to  a  new  and  com- 
plete adjudication,  pursuant  to  Code  Civ.  Proc. 
I  .1317,  as  amended  September  1,  1912.— Id. 

(B)  Afllrmanee. 

§1133  (N.Y.Sup.)  Where  the  court,  on  ap- 
peal from  the  icrant  of  a  new  trial,  cannot,  be- 
cause of  confusion  in  the  record,  determine  the 
reasons  of  the  trial  court,  the  order  will  be  af- 
firmed.— James  Li\'ing8ton  Const.  Co.  v.  Red- 
mond, 150  N.  Y.  S.  1021. 

(C)   Modlflcntlon. 

J  1 149  (N.Y.Sup.)  Where  the  court  erroneous- 
ly enters  judgment,  not  merely  for  an  injunc- 
tion and  an  accounting,  but  makes  findingR  as  to 
the  amounts  due,  the  appellate  court  will  cor- 
rect and  then  affirm  the  judement. — Sauerbrunn 
V.  Hartford  Life  Ins.  Co.,  150  N.  Y.  S.  1039. 

(D)  Reversal. 

J  1175  (N.Y.)  Under  Code  Civ.  Proc.  $  1317, 
as  amended  September  1,  1912,  the  Appellate 
Division,  on  reversing  the  judgment  in  an  action 
in  equity,  may  make  its  own  findings  and  pro- 
ceed to  a  new  and  comi)lotp  adjudication. — Lam- 
port V.  Smedley,  106  N.  E.  922,  213  X.  Y.  82. 

5  1 1 75  (N.Y.Sup.)  Where  judgment  for  spe- 
cific performance  ie  reversed,  judgment  will  be 
rendered  by  the  appellate  court  for  defendant  as 
prayed  in  the  answer,  where  the  title  is  such 
that  it  could  not  be  cured  upon  second  trial. — 
Adami  v.  Gercken,  150  K  Y.  S.  8. 

§  1 175_  (N.Y.Sup.)  Where  the  record  showed 
that  plaintiff  established. a  prima  facie  case,  and 
did  not  disclose  any  defense  thereto,  a  judijment 
for  defendant  will  be  reversed,  and  a  judgment 
for  the  amount  claimed  entered  for  plaintiff. — 
.\jax  Grieb  Rubber  Co.  v.  Marshall,  150  N.  Y. 
S.  72. 

S  1175  (N.Y.Sup.)  Failure  of  proof  by  plain- 
tiff at  both  first  and  second  trials  requires  a  dis- 
missal of  the  complaint.— Silverman  v.  Charles 
Jacobs  Co.,  150  N.  Y.  S.  631. 

§  1 175  (N.Y.Sup.)  Where  there  is  no  disputed 
(question  of  fact,  the  court,  on  appeal  from  af- 
firmance by  a  determination  of  the  Appellate 
Term  of  a  judgment  of  the  Municipal  Court, 


will  award  the  ^proper  jndgment. — Wasserstrom 
v.  Cohen,  B'rank  &  Co.,  150  N.  Y.  S.  638. 

§  1176  (N.Y.)  Where  a  judgment  was  errone- 
ously entered  without  the  flung  of  findings  or 
decision  before  appeal  taken  to  the  Appellate 
Division,  the  judgment  will  be  reversed  and  the 
cause  remitted  to  the  trial  court  for  the  filing  of 
findings  or  a  decision  and  the  entry  of  a  new 
judgment.— VcntimigUa  v.  Eicbner,  107  N.  E. 
48,  213  N.  Y.  147. 

SII77  (N.Y.Sup.)  The  Appellate  Division  is 
not  required  to  grant  a  new  trial  in  an  action 
tried  before  the  court,  where  the  jndgment  is 
right  on  the  material  facta  as  it  finds  them. — 
Levering  &  Garrigues  Co.  v.  Ontury  Holdine 
Co.,  150  N.  Y.  S.  649. 

APPLIANCES. 

See  Master  and  Servant,  §{  107,  116. 

APPOINTMENT. 

See  Executors  and  Administrators,  {{  17-22; 
Guardian  and  Ward,  {{  13,  15. 

ARBITRATION  AND  AWARD. 

See  Parties,  {  5& 

ARGUMENT  OF  COUNSEL 

See  Trial,  Sf  108%-133. 

ARREST. 

I.  IN  Civil,  ACTIONS. 

§25  (N.Y.Sup.)  Under  Code  Civ.  Proc.  S  557, 
an  affidavit  for  the  arrest  of  the  defendant  in 
an  action  for  malicious  prosecution,  merely- 
stating  that  he  acted  with  malice,  but  not  stat- 
ing the  facts,  is  insufficient. — Reiss  v.  Levy,  ISO 
^.  Y.  S.  440. 

ARSON. 

{  37  (N.Y.Sup.)  Circumstantial  evidence  held 
insufficient  to  sustain  a  conviction  of  arson  in 
Uie  second  degree.— People  v.  Myer,  150  N,  Y.  S. 

ASSAULT  AND  BATTERY. 

See  Criminal  Law,  g  252. 

ASSESSMENT. 

See  Municipal  Corporations,  if  407-608;  Taxa- 
tion, |§  319-500. 

ASSETS. 

See  Corporations,  f  544. 

ASSIGNMENTS. 

See  Bankruptcy.  If  138,  154;  Bonds,  {  102; 
Fraud,  §  20 ;  Fraudulent  Conveyances ;  Liini- 
tatiou  of  Actions,  §  67. 

I.  BEQUISITES  AND  VALIDITT. 
<0)  Valiaity. 

§65  (N.Y.Sup.)  There  is  no  public  policy  for- 
bidding an  assignment  of  elaimfs  to  a  private  in- 
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dividual  for  collection.— Thornton  v.  Bell,  150  N. 
Y.  S.  39. 

ASSIGNMENTS  FOR  BENEFIT  OF 
CREDITORS. 

See  Bankruptcy. 

V.    BIGHTS  Am)  REKEBXES  OF 
CREDITOHS. 

(B)  FresentatloBi  Proof,  and  Paymeitt  ot 
Clalaas. 

1308  (N.Y.Sup.)  Where  by  agreement  part 
of  the  employfi'a  compensation  waa  paid  in 
notes,  held,  that  the  amount  evidenced  by  such 
notes  was  actnally  owing,  within  Debtor  and 
Creditor  Law,  S  27,  as  renumbered  and  amend- 
ed by  Laws  1914,  c.  3(iO,  §  22,  giving  a  prefer- 
ence to  debts  actually  owing  employes. — Strauas 
V.  Morrison,  100  N.  Y.  S.  587. 

Under  Debtor  and  Creditor  Law,  f  27,  as 
renumbered  and  amended  by  Laws  1914,  c. 
360,  I  22,  an  employ^  of  one  who  made  an  as- 
signment for  the  benefit  of  creditors  on  July 
2,  1914,  could  not  be  preferred  for  more  than 
^.■{00,  nor  for  services  not  rendered  within  three 
months. — Id. 

ASSOCIATIONS. 

See  Taxation,  $|  320,  500 ;    Trade  Unions. 

ASSUMPSIT,  ACTION  OF. 

See    Money    Lent;    Money    Received;     Work 
nud  Labor. 

ASSUMPTION  OF  RISK. 

See  Master  and  Servant,  f  288. 

ATTACHMENT. 

m.   PROCEEDINGS    TO    PROCURE. 

(B)  Aindavlt*. 

$  100  (N.Y.Sup.)  An  attachment  on  the 
ground  that  defendant  was  about  to  remove  his 
property  from  the  state  to  defraud  his  cred- 
itors held  unsustainable,  where  the  affidavits 
did  not  set  forth  the  sources  ot  the  affiant's  in- 
formation and  the  grounds  of  his  belief.— Kap- 
lan V.  Schannon,  150  N.  Y.  S.  444. 

§  102  (N.Y.Sup.)  Where  the  moving  papers 
upon  which  an  attachment  was  asked  show  that 
the  plaintiff  claimed  and  intended  to  rely  upon 
full  performance  of  the  contract  by  him,  they 
arc  sufficient  in  that  particular,  in  the  absence 
of  a  specific  objection  for  defects  or  omissions. — 
Allied  Mfrs.  v.  Zum,  150  N.  Y.  S.  243. 

I  122  (N.Y.Sup.)  Code  Civ.  Proc.  {  768,  per- 
mits plaintiff  in  attachment  to  cure  defects  in 
the  original  papers  by  additional  affidavits,  even 
nfttr  a  motion  to  vacate. — Cutler  v.  Allavena, 
1.-.0  N.  Y.  S.  790. 

.\n  order  permitting  plaintiff  in  attachment 
to  file  additional  affidavits  with  the  clerk,  with- 
out requiring  the  submission  to  the  court  of 
Btich  affidavits,  will  be  reversed. — Id. 


An  order  allowing  plaintiff  in  attachment  to 
file  additional  affidavits  must,  as  required  •  by 
Code  Civ.  Proc.  §  768,  award  costs  against 
him. — Id. 

Defect  in  an  order  allowing  additional  affi- 
davits, in  failing  to  award  costs,  may  be  sup- 
plied by  modification  ot  the  order.— Id. 

Vn.   QtJABHIlTG.    VACATING.    DI880- 
I.UTION.  OR  ABANDONMENT. 

i  245  (N.Y.Sup.)  Where  the  moving  papers  for 
an  attachment  aver  full  performance  by  plaintiff 
of  the  contract,  which  defendant  denied,  that 
issue  bein^  the  vital  one  in  the  case,  the  plain- 
tiff is  entitled  to  have  it  determined  upon  the 
trial,  and  not  upon  the  affidavits,  and  an  order 
vacating  the  attachment  upon  the  affidavits  will 
be  reversed.— Allied  Mfrs.  v.  Zuru,  160  N.  Y. 
S.  243. 

X.  I.IABIUTIE8   ON   BONDS   OR   UN. 
DERTAKINGS. 

{337  (N.Y.Sup.)  Entry  of  judgment  for  de- 
fendant in  attachment,  without  any  stay,  held 
not  to  discharge  the  surety  on  forthcoming  bond 
given  under  Code  Civ.  Proc.  {  088,  where  the 
judgment  was  reversed  on  appeal. — Youngman 
V.  FideUty  &  Deposit  Co.  of  Maryland,  150  N. 
Y.  S.  788. 

ATTESTATION. 

See  Wills,  {  111. 

ATTORNEY  AND  CLIENT. 

See  Account  Stated,  {  3;  Attorney  General; 
Contempt,  §  20;  ContracU,  ff  26,  52; 
Criminal  Law,  i  730;  Divorce,  §  221;  Evi- 
dence, I  246 ;  Executors  and  Administrators, 
{$  91,  111,  494;  Infanta,  {f  81.  83;  Insane 
Persons,  $|  29,  79 ;  Libel  and  Slander,  §{  38, 
123 ;  Pleading,  i  317 ;  Principal  and  Surety, 
i  190;  Sheriffs  and  Constables,  §i  47,  61; 
Taxation,  8  598;  Trial,  H  108%-133:  Wit- 
nesses, {  268. 

t.  THE  OFFICE   OF  ATTORNEY. 
(C)   SaapeiMlon  and  Disbarment. 

{44  (N.Y.Sup.)  Where  respondent,  an  attor- 
ney, had  offices  with  the  attorney  for  a  bank- 
rupt, and,  having  been  consulted  by  him  con- 
cerning the' bankruptcy  proceedings,  did  not  dis»- 
close  such  connection  to  the  creditors  at  the 
time  they  employed  him  to  act  for  them,  he  was 
guilty  of  misconduct  deserving  of  severe  censure. 
—In  re  Lichtenberg,  150  N.  Y.  S.  7. 

{  44  (N.Y.Sup.)  Attorney  held  to  be  disbarred 
for  procuring  client  to  invest  trust  funds  in 
real  estate  speculation,  making  false  represen- 
tations to  the  client,  and  misappropriating 
moneys  given  him  for  investment.- In  re  WeiU, 
150  N.  Y.  S.  802. 

{ 58  (N.Y.Sup.)  In  proceedings  to  disbar  an 
attorney,  the  attorney  Mid  not  entitled  to  throw 
himself  on  the  mercy  of  the  court  after  a  hear- 
ing before  a  referee,  and  a  judgment  disbarring 
him  must  be  entered. — In  re  Lewis,  150  N.  x. 
S.  75)3. 
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m.   DUTIES  AND    LIABELITIES  OF  AT- 
TOBNET  TO  GUENT. 

{  123  (N.Y.Sup.)  Attorney,  suing  on  account 
stated,  held  to  have  the  burden  of  showing  that 
no  undue  advantage  was  talson,  and  that  the  ac- 
count was  fair,  where  the  relation  of  trust  and 
confidence  existed  when  the  account  was  stated. 
— Brauer  v.  Lawrence,  150  N.  Y.  S.  497. 

Evidence  held  insufficient  to  show  any  such 
termination  of  the  relation  of  attorney  and  cli- 
ent, or  reliance  on  independent  advice,  as  re- 
lieved plaintiff  of  the  burden  of  showing  that 
no  undue  advantage  was  talien  of  the  client.— Id. 

XV.   COMPENSATION  AND  IJEN  OF 
ATTORNEY. 

(A)  Fee*  and  Otker  Remaneratlon. 

§  135  (N.Y.Sup.)  An  attorney,  who  was  dis- 
charged after  transmitting  an  offer  of  settle- 
ment to  his  client  which  was  accepted,  had  per- 
formed his  contract  and  earned  his  fee. — Ber- 
mant  v.  Keveney,  150  N.  Y.  S.  949. 

ATTORNEY  GENERAL 

See  Taxation,  g  543. 

g  4  (X.Y.)  The  Attorney  General  cannot  bind 
the  state  save  in  the  manner  prescril)od  by  law. 
— I'eopic  ex  rel.  Frost  v.  Woodbury,  106  N. 
E.  932,  213  N.  Y.  51. 

AUTHORITY. 

See  Corporations,  §  430;  Principal  and  Agent, 
H  92,  123. 

AUTOMATIC  SPRINKLERS. 

See  Negligence,  {  134. 

AUTOMOBILES. 

See  Action,  g  5;  Master  and  Servant,  §S  234, 
288;  Municipal  Corporations,  i  706;  Negli- 
gence, §§  02,  134. 

BAGGAGL 

See   Carriers,  §§  405-408. 

BAILMENT. 

See  Carriers,  g§  89-105;    Interpleader,  g  2. 

I  31  (N.Y.Sup.)  In  an  action  for  the  value  of 
moving  picture  films  delivered  to  defendant,  he 
cannot  escape  liability  by  the  unnuppot-ted  as- 
sertion that  the  films  were  destroyed  by  fire, 
where  they  were  in  good  condition  when  de- 
livered; the  burden  being  on  him  as  bailed  to 
show  that  they  hnd  been  destroyed  without  his 
negligence. — International  Film  Traders  v. 
Shapiro,  150  N.  Y.  S.  96. 


See  Elections, 


BALLOTS. 

126^  159. 

BANKRUPTCY. 


See    Assignments    fur    Benefit    of    Creditors ; 
Bunks  and  Banking,  §  317. 


m.   ASSIGNMENT,  ADMINISTRATION, 
AND  DISTRIBtrriON  OF  BANK- 
RUPT'S ESTATE. 
(B)    Aasigrnment,    and    Title,    Rlarhts,    and 
Remedies   of  Traatee   la   General. 

i  138  (N.Y.Sup.)  A  trustee  in  bankruptcy 
may  recover  chattels,  taken  by  a  mortgagee 
thereof  more  than  a  year  after  the  original  til- 
ing of  the  chattel  mortgage,  where  no  renewal 
statement  of  the  mortgage  was  filed,  as  required 
by  Wen  I.iaw,  8  235.— Benedict  t.  Zutes,  l.'iO 
N.  Y.  S.  147. 

f  154  (N.Y.)  Bankruptcy  Act,  {  68,  declar- 
ing that  in  all  cases  of  mutual  debts  or  credits, 
one  debt  shall  be  set  off  against  the  other,  was 
not  intended  to  enlarge  the  doctrine  of  set-off, 
and  does  not  give  a  party  rights  which  he  did 
not  enjoy  under  previous  statutes  or  general 
equitable  principles. — Morris  v.  Windsor  Trust 
Co..  106  N.  E.  753,  213  N.  Y.  27. 

Neither  under  Bankruptcy  Act,  {  68,  provid- 
ing for  the  set-off  of  mutual  debts,  nor  under 
general  principles,  can  a  party  sued  for  con- 
version of  a  pledge  set  off  as  a  counterclaim 
rights  based  on  contracts  unconnected  with  the 
conversion. — Id. 

Bankruptcy  Act,  J  1  (11),  declaring  that  the 
term  "debt"  shall  include  any  debt,  demand,  or 
claim  provable  in  bankruptcy,  does  not  increase 
rights  of  counterclaim  against  the  bankrupt's 
estate. — Id. 

BANKS  AND  BANKING. 

See  Courts,   {  97;    Municipal  Corporations,   S 
255'/^. 

in.   FUNCTIONS   AND    DEAI.INGS. 
(O)   Deposits. 

i  124  (N.Y.Sup.)  Where  a  depositor  drew  a 
draft  for  her  balance  payable  to  defendant,  and 
the  bank  paid  the  draft,  by  crediting  it  to  de- 
fendant's account,  defendant  became  vested  with 
the  absolute  title  to  the  funds. — Ahearn  v.  Bow- 
ery Savings  Bank,  150  N.  Y.  S.  244. 

S  129  (N.Y.Sup.)  Where  the  proceeds  of  land 
sold  by  husband  and  wife  were  dei)0sited  in 
their  Joint  names,  they  were  joint  tenants  of  the 
deposit,  and  the  husband  was  not  ousted  there- 
from by  the  wife's  withdrawal  of  a  portion  of 
the  money,  nor  by  her  loaning  a  part  of  it  and 
receiving  a  note  therefor. — In  re  Klenk,  150  N. 
Y.  S.  365. 

XV.  NATIONAI.  BANKS. 

$  263  (N.Y.Sup.)  The  receiver  of  an  insolvent 
national  bank  takes  its  as.sets  subject  to  all  de- 
fenses, ond  an  indorser  on  an  unpaid  note,  who 
was  sued  alone,  may  set  off  against  the  note  his 
deposit  in  the  bank,  without  showing  that  the 
makers  were  insolvent. — Curtis  v.  Davidson, 
150  N.  Y.  8.  305. 

V.   SAVINGS  BANKS. 

§  309  (N.Y.Sup.)  Under  Banking  Law,  {  404. 
providing  for  the  reduction  of  a  savings  and 
loan  association's  liobility  to  its  members,  held. 
that  the  court,  npon  petition  therefor,  approvwi 
by  the  superintendent  of  banks,  without  deter- 
I  mining  its  authority  therein,  would  experiment- 
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ally    order  such  reduction    of  liability.— In   re 
liagle  Savings  &  Loan  Co.,  150  X.  Y.  S.  442. 

VI.   I.OAir,  TRUST.  AND  INVESTMENT 
COMPANIES. 

$317  (N.Y.)  Under  Banking  Law,  |i  186, 
sobds.  6,  11,  and  Hortions  18!),  190,  and  Code 
Civ.  Proc.  $1  743-754,  relating  to  depositaries 
of  money  paid  or  brought  into  court,  money  re- 
ceived by  a  trustee  or  receiver  in  bankruptcy 
and  deposited  (subject  to  withdrawal  by  check) 
with  a  trust  company,  a  depositary  designated 
by  the  state  comptroller,  is  not  money  paid  into 
court  within  the  meaning  of  the  Banking  Law, 
and  the  debt  created  thereby  is  not  entitled  to 
a  i)refercnce  in  the  event  of  bankruptcy. — lien- 
kel  T.  Carnegie  Trust  Co.,  107  N.  E.  346,  213 
N.  Y,  185. 

§  317  (N.Y.Sup.)  In  action  by  superintendent 
of  banks  to  enforce  linbility  of  stuckholdera 
of  trust  company  under  Banking  Law,  §  19G, 
debt  due  stockholder  from  corporation  held  not 
available  as  a  defense  or  counterclaim. — Van 
Xuyl  V.  Lewis,  150  N.  Y.  S.  786. 

In  action  to  enforce  liability  of  stockholders 
of  trust  company  under  Banking  Law,  S  li)6, 
stockholder,  who  was  also  a  creditor,  held  not 
entitled  to  set  off  the  pro  rata  amount  that 
would  eventually  be  paid  to  him  as  creditor. 
—Id. 

BAR. 

See  Judgment,  H  585-750;  Limitation  of  Ac- 
tions. 

BENEFICIAL  ASSOCIATIONS. 

See  Insurance,  §S  760,  776. 

BEQUESTS. 

•See  Wills. 

BEST  AND  SECONDARY  EVIDENCE, 

See  Evidence,  i  164. 

BIAS. 

See  "Witnesses,  |  367. 

BILLS  AND  NOTES. 

See  Assignments  for  Benefit  of  Creditors,  S  308 ; 
Bonds,  §  102 ;  Contribution,  §§4,  6 ;  Plead- 
ing, §  36. 

nX.   MODIFICATION,  RENEWAI.,  AND 
RESCISSION. 

{141  (N.Y.Sup.)  Where  a  creditor  agreed  to 
accept  a  note  of  the  debtor  in  payment  of  the 
debt,  and  to  renew  it  for  a  year,  on  performance 
by  the  debtor  of  a  condition  precedent,  and  no 
performance  or  tender  thereof  was  made  by  the 
debtor  in  time,  the  creditor  could  recover  on  the 
original  note.— Shape  v.  .Shape,  150  N.  Y.  S. 
367. 


V.  BIGHTS  AND  I.IABrLITIES  ON  IN- 

DORSEMENT   OR  TRANSFER. 

(D)    Baaa  S'tde   Pmrabasera. 

8  354  (N.Y.Sup.)  Where  the  indorsee  of  a 
note  gave  to  the  indorscr  three  checks  for  that 
note  and  two  others,  the  amount  of  the  checks 
being  about  one-half  the  face  of  the  notes,  he 
was  entitled  to  recover  one-half  of  the  note 
from  the  maker,  under  Negotiable  Instruments 
Law,  $  93,  notwithstanding  the  fraud  of  the  in- 
dorser.— Boaenbaum  t.  Roth,  160  N.  Y.  S.  396. 

BOARDS. 

See  Counties,  {  46. 

BONA  FIDE  PURCHASERS. 

See   BiUs  and  Notes,   §  354. 

BONDS. 


Guardian    and    Ward,    §    15 ;      Intoxicating 
Liquors,  §§  80,  88;    Principal  and  ."Surety. 

in.  NEOOTIABXUTT  AND  TRANSFER. 

§  102  (N.Y.Sup.)  An  owner  of  bonds  stolen, 
and  transferred  by  forged  indorsement,  may  re- 
claim them  from  the  transferee,  though  new 
bonds  have  been  issued.— Chester  County  Guar- 
antee &  Safe  Deposit  Co.  v.  Securities  Co., 
150  N.  Y.  S.  1010. 

Where  bonds,  nonnegotiable  and  transferable 
only  by  indorsement,  were  stolen  and  indorse- 
ments forged,  persons  deriving  title  through 
the  larcpiiy  and  forgery  must  account  to  the 
owners. — Id. 

A  corporation,  transferring  bonds  in  the  name 
of  executors  as  registered  owners  on  an  in- 
dorsement of  one  executor  by  a  rubber  stamp 
used  by  one  stealing  the  bonds,  held  ncjjUKent, 
and  liable  to  persons  receiving  the  bond  in  good 
faith.— Id. 

BREACH. 

See  Contracts,  $$  287-322;    Sales,  {§  152-182. 

BREACH  OF  MARRIAGE  PROMISE. 

See  Trial,  {  105. 

BRIBERY. 

See  Criminal  Law,  |  507. 

BROKERS. 

See    Damages,   {    120;     Guaranty,   H    *.Jffi; 
Joint  Adventures,  S  7;    Judgment,  $  240. 

V.   ACTIONS    FOR    COMPENSATION. 

§86  (N.Y.Sup.)  In  a  suit  to  recover  commis- 
sions for  obtaining  a  loan  for  defendant,  evi- 
dence held  insufficient  to  sustain  a  verdict  that 
plaintiff  had  procured  one  ready,  able,  and  will- 
ing to  make  the  loan,  and  had  tendered  perform- 
ance before  defendant   terminated  the  traneac- 
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tion.— Von  Bayer  y.  Ninlgret  Mills  Co.,  150  N. 
Y.  S.  291. 

§  88  (N.Y.Siip.)  Where,  in  an  action  for  a 
commission,  the  evidence  did  not  sliow  perform- 
ance on  plaintiffs  part  before  defendant's  ter- 
mination of  the  transaction,  defendant's  motion 
to  dismiss  on  that  ground  should  have  been 
granted.— Von  Bayer  v.  Ninlgret  Mills  Co., 
150  N.  Y.  8.  291. 

f  88  (N.Y.Sup.)  In  action  for  commissions  by 
broker,  who  claimed  that  be  interested  other 
brokers  and  was  to  have  a  share  in  the  commis- 
sions to  defendants'  knowledge,  evidence  held 
sufficient  to  make  a  question  for  the  jury. — 
Bosenzweig  v.  Raubitschck,  150  N.  Y.  S.  353. 

CANALS. 

I.  ESTABUSHMENT,  CONSTRUCTION, 
AND   BfAINTENANCE. 

I  15  (N.Y.)  Contractors  for  a  barge  canal  held 
entitled  to  recover  from  the  state  extra  expenses 
of  construction  caused  by  the  leaks  from  an 
old  canal  due  to  its  lack  of  repair.— Sundstrom 
V.  State,  106  N.  E.  924,  213  N.  Y.  68. 

Provisions  in  a  contract  for  a  barge  canal 
relating  to  the  duties  of  contractors  as  to  in- 
spection, etc.,  held  not  to  avoid  the  st'ate's  lia- 
bility for  damage  to  the  contractor  caused  by 
the  leaks  in  on  old  canal  near  the  line  of  the 
barge  canal,  which  so  saturated  tlie  coi\  as  to 
cause  additional  expense  to  excavate  it. — Id. 

A  contractor  for  a  barge  canal  close  to  an  old 
state  canal,  may  not  recover  damages  for  the 
extra  exiwnse  of  construction  oused  by  the 
leaks  and"  overflow  of  the  old  canal,  though  due 
to  its  lack  of  repair,  if  the  contractor  on  his 
inspection  of  the  work  as  required  by  the  con- 
tract observed  that  the  canal  leaked.— Id. 

Where  a  contract  for  the  construction  of  a 
state  canal  did  not  require  the  construction  of 
wash  walls,  but  provided  that  when  the  prism 
should  have  been  fully  excavated  and  trimmed, 
and  on  being  so  ordered,  the  protection  work 
shonld  be  placed  on  the  inside  faces,  the  state 
did  not  have  to  order  the  wash  walls  until  the 
prism  of  that  part  of  the  canal  covered  by  the 
contract  was  completed. — Id. 

§  18  (N.Y.)  The  state  is  liable  to  a  neighbor- 
ing proprietor  for  the  failure  to  maintain  in 
proper  condition  the  walls  and  banks  of  its 
canals.- Sundstrom  v.  Stale,  100  N.  E.  924, 
213  N.  Y.  68. 

CANCELLATION  OF  INSTRUMENTS. 

See  Corporations,  J  189;  Discovery,  §  ."JO; 
Fraudulent  Conveyances,  S  57 ;  Indictment 
and  Information,  §  137:  Municipal  Corpora- 
tions, Si  654,  990;  Reformation  of  Instru- 
ments. 

CARRIERS. 

See  Appeal,  |  1050;    Evidence,  §  271. 

I.   CONTROI.  AND  REOTTLATION  OF 

COMMON  CARRIERS. 

(A)    In   General. 

f  12  (N.Y.Sup.)  Under  Railroad  Law,  i  101. 
one  accepted  as  a  passenger  on  a  short  service 
car  of  a  street  railway  company  is  entitled  to 


a  transfer  to  enable  him  to  continue  his  Journey 
over  the  company's  lines. — Goodman  v.  New 
York  Rys.  Co.,  150  N.  Y.  S.  702. 

II.  CARRIAGE   OF  OOOB8. 

(D)   Transportation    and  Delivery   by 
Carrier. 

J  89  (N.Y.Sup.)  To  justify  a  carrier  in  sell- 
ing goods,  the  neceaafty  for  the  sale  must  be 
shown,  or  the  impossibility  of  notifying  the 
owner  or  receiving  his  instructions, — Saner  v. 
Lehigh  Valley  R.  Co.,  150  N.  Y.  S.  977. 

A  carrier,  failing  to  notify  the  shipper  of  the 
consignee's  refusal  to  receive  perishable  goods. 
held  negligent,  rendering  the  carrier  liable  for 
damages  on  a  sale  by  it — Id. 

(K)   Delay  In  Transportation  or  Delivery. 

i  105  (N.Y.Sup.)  The  measure  of  damages  for 
delay  in  transportation  of  goods  was  the  amount 
reasonably  within  the  contemplation  of  the  par- 
ties when  the  contract  of  shipment  was  made, 
and  not  damages  based  upon  the  fact,  of  which 
the  carrier  had  no  notice,  that  the  goods  were 
seasonable  goods. — Rosenberg  t.  Delaware,  Ik  ic 
W.  R.  Co.,  150  N.  Y.  S.  75. 

i  105  (N.Y.Sup.)  Where  broken  sets  of  hand- 
kerchiefs were  consigned  to  a  factory  to  be 
made  into  completed  sets  for  the  holiday  trade, 
the  measure  of  damages  for  delay^  whereby  the 
handkerchiefs  had  to  be  replaced  for  such  trade, 
was  the  cost  of  replacing. — James  R.  Kaiser, 
Inc.,  V.  Fuller  Express  Co..  150  N.  Y.  8.  974. 

IV.   CARRIAGE    OF   PASSENGERS. 

(A)  Relation    Between    Carrier     and    Paa- 

■enver. 

i  247  (N.Y.Sup.)  A  street  car  passenger  held 
none  the  less  so  because  be  proposed  to  submit 
tfie  question  how  much  change  he  was  enti- 
tled to  to  the  inspector,  who  would  be  met  fur- 
ther down  the  line. — Seidman  v.  New  York  Rys. 
Co.,  l.-H)  N.  Y.  S.  578. 

A  temporary  leaving  of  a  street  car  to  sub- 
mit a  dispute  over  the  fare  to  the  inspector  held 
not  to  have  severed  the  relation  of  carrier  and 
passenger. — Id. 

A  street  car  passenger's  demand  for  the  re- 
turn of  his  money,  saying  he  would  take  ont 
hia  children,  and  the  receipt  of  the  money  held 
not  a  severance  of  the  relation  between  the 
carrier  and  himself  until  opportunity  for  re- 
moving the  children  had  been  given. — Id. 

(B)  Pares,  Tickets,  and  Special  Contracts. 

§253  (N.Y.Sup.)  A  condition  in  tickets,  lim- 
iting their  use  to  the  original  purchaser  and 
making  them  void  in  the  hands  of  any  one  el.se, 
is  valid.— Salomon  v.  New  York  Cent  &  H.  R. 
R.  Co.,  150  N.  Y.  S.  282. 

§255  (N.Y.Sup.)  Plaintiff  held  not  entitled 
to  tlie  rights  of  a  passenger  on  defendant's 
road  for  failure  to  exhibit  a  ticket,  which  she 
claimed  had  been  taken  by  the  conductor  of  a 
connecting  carrier. — Robinson  v.  New  York,  N. 
H.  &  II.  R.  Co.,  150  N.  Y.  S.  925. 

The  conductor  of  a  connecting  carrier  is  not 
authorized  to  bind  defendant  to  accept  plaintiff 
as  a  pa.sscnger  without  the  exhibition  of  a 
ticket— Id. 
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{2ef  (N.T.Sup.)  A  railroad  company,  having 
Bold  a  ticket,  may  treat  the  purchase  price  as  ir- 
revocably paid,  so  long  as  it  stands  ready  to 
furnish  the  transportation,  and  in  the  absence 
of  statute  may  decline  to  refund  it  in  case  the 
ticket  be  not  used. — Salomon  v.  New  York  C^t. 
&  H.  B.  K.  Co.,  150  N.  T.  S.  282. 

The  transferee  of  a  nonassignable  railroad 
ticket  may  not,  under  Personal  Property  Law, 
S  41,  and  Penal  liaw,  §  15f)2,  require  the  rail- 
road  company   to  redeem  it. — Id. 

(C)  PerforaiaBOe  of  Contraet  ol  Tranapor* 
tatlon. 

§  267  (N.Y.Sup.)  One  accepted  as  a  passenger 
on  a  short  service  street  car  cannot  be  required 
to  transfer  to  a  through  car  on  a  parallel  line 
further  over,  except  for  some  most  cogent  rea- 
son.— Goodman  v.  Xew  York  Kys.  Co.,  150  N. 
y.  S.  702. 

A  car  not  running  to  the  end  of  a  street  rail- 
way company's  line,  but  only  to  a  given  street, 
held  a  "short  service  car."— Id. 

(D)   Personal    Injnrle*. 

1 287  (N.Y.Sup.)  Engineer  of  train  approach- 
ing a  station  held  justified  in  assuming  that 
intending  passengers  would  not  attempt  to 
cross  the  track,  and,  in  the  absence  of  notice, 
in  proceeding  to  the  usual  stopping  point  for 
the  train.— Riccinrdelll  v.  New  York  Cent.  & 
H.  R.  R.  Co.,  150  N.  Y.  S.  593. 

§320  (N.Y.Sup.)  Where  a  car  in  which  plain- 
tiff was  riding  was  stopped  with  a  sudden  vio- 
lent jerk,  and  she  was  thrown  to  the  floor,  such 
facts  were  sufficient  to  carry  an  action  growing 
out  of  such  injuries  to  the  jury. — Tompkins  v. 
Interborough  Rapid  Transit  Co.,  150  N.  Y.  8. 
219. 

$320  (N.Y.Sup.)  In  action  for  death  of  in- 
tending passenger,  struck  by  train  while  cross- 
ing track  to  board  the  train,  evidence  held  !n- 
Bufiicient  to  make  a  question  for  the  jury  as 
to  defendant's  negligence.— Ricciardelli  v.  New 
York  Cent.  &.  H.  K.  R.  Co.,  150  N.  Y.  S.  593. 

(E)   Contrlbntory    IVrKllacence     of    Person 
In}nr«d. 

§  327  (N.Y.Sup.)  Intending  passenger,  cross- 
ing track,  in  front  of  appri>ac'bing  train  to  board 
it  from*  the  other  side  of  the  track,  when  be 
might  have  boarded  it  without  crossing  the 
track,  held  to  have  assumed  the  risk. — Ricciar- 
delli V.  New  York  Cent.  &  H.  R.  R.  Co.,  150 
N.  T.  S.  593. 

$347  (N.Y.Sup.)  In  action  for  death  of  in- 
tending passenger,  struck  by  train  while  cross- 
ing track  to  board  the  train,  evidence  held  in- 
sufficient to  make  a  question  for  the  jury  as  to 
decedent's  freedom  from  contributory  negli- 
gence.—Ricciardelli  V.  New  York  Cent.  &  II. 
R.  R.  Co.,  150  N.  Y.  S.  503. 

(P)  RJectlon  of  Passengrers  and  Intruders. 

i  356  (N.Y.Sup.)  Where  a.  passenger  on  a 
short  service  car  was  entitled  to  and  given  a 
continuation  transfer,  but  was  ejected  from  a 
following  through  car  on  the  ground  that  he  had 
no  right  of  transfer,  the  passenger  had  an  action 
for    bronch    of   contract,    though    the    transfer 


Bbowed  it  wag  good  only  on  a  parallel  line- 
Goodman  V.  New  York  Rys.  Co.,  150  N.  Y.  S. 
702. 

(O)  Poaseasers'  Bfleeta. 

{ 405  (N.Y.Sup.)  The  mere  delivery  and  ac- 
ceptance of  a  baggage  check,  wherein  the  car- 
rier seeks  to  embody  terms  of  a  special  limita- 
tion of  liability,  independent  of  the  Public  Serv- 
ice CommiB.fions  Law,  does  not  create  Buoh  a 
contract,  where  the  acceptance  was  without 
knowledge  of  the  contents  of  the  check  and 
there  was  no  nondisclosure  of  value. — Dazey  v. 
New  Yiirk  Cent.  &  H.  R.  R.  Co..  160  N.  Y. 
S.  58. 

Under  Public  Service  Commissions  Law,  $1 
28,  88,  held  that,  where  no  value  was  erf:ated  or 
inquiry  made,  a  baggage  check  limiting  its  valu- 
ation to  $150  was  ineffec-tual. — Id. 

Under  Public  Sernce  Commissions  Law,  H  28, 
38,  the  provision  allowing  common  carriers  to 
make  an  additional  charge  on  assuming  liability 
for  baggage  In  excess  of  $150  held  for  the  bene- 
fit of  the  carrier,  who  at  its  option  might  waive 
it  or  act  without  reference"  to  it. — Id. 

§405  (N.Y.Sup.)  Where  no  inquiry  was  made 
by  the  carrier  as  to  the  value  of  the  contents 
of  a  trunk  at  its  delivery  for  transportation, 
the  limitation  of  damage  contained  in  the  pub- 
lislied  rates  did  not  limit  the  damages  by  delay 
in  delivery.— Bridge  v.  New  York  Cent.  &  U.  R. 
R.  Co..  150  N.  Y.  S.  146. 

§405  (N.Y.Sup.)  A  provision  limiting  passen- 
gers on  a  ship  to  $100  for  loss  of  baggage  held 
not  to  apply  to  clothing  in  the  stateroom. — 
Weinberg  v.  Compagnle  Gfinerale  Transatlan- 
tique,  150  N.  Y.  S.  1020. 

§  408  (N.Y.Sup.)  A  passenger,  obliged  to  pur- 
chase clothing  by  the  carriers  delay  in  deliver- 
ing her  trunk,  may  recover  the  difference  be- 
tween the  oost  and  the  value  to  her  on  the  de- 
livery of  the  trunk,  with  expenses  incurred  in 
making  the  purchase  and  the  cost  of  efforts  to 
trace  the  trunk. — Bridge  v.  New  York  Cent.  & 
H.  R.  R.  Co.,  150  N.  Y.  S.  146. 

CERTIFICATE. 

See  Affidavits,   §   15;    Intoxicating  Liquors,  § 
108. 

CERTIORARI. 

See  Municipal  Corporations,  f  185 ;  Taxation,  { 
450. 

I.  NATURE  AND  OBOUMBS. 

§  33  (N.Y.Sup.)  A  taxpayer,  who  appeared 
and  objected  to  the  proposed  plan  subsequently 
adopted  by  the  terminal  station  commission  of 
Buffalo  may  bring  certiorari  to  review  the  de- 
cision of  the  commission. — McCutcheon  v.  Termi- 
nal Station  Commission  of  City  of  Buffalo,  150 
N.  Y.  S.  850. 

n.  PBOCEESIHOS  AUS  deteb- 
MUr  ATIOM. . 

§47  (N.Y.Sap.)  Where  relators  obtained  • 
certiorari  to  revi«w  the  action  of  the  mayor  in 
removing  them  as  commissioners  of  health,  they 
are  not,  pending  the  proceedings,  entitled  to  a 
stay  restraining  the  mayor  from  appointing  new 
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commissioners. — ^People  ex  rel.  Loevin  t.  Grif- 
flng,  150  N.  Y.  S.  208. 

CHANGE  OF  VENUE. 

See  Vemie,  S§  40,  50. 

CHARGE. 

To  jury,  we  Criminal  Ijew,  §  781;    Trial,  g$ 
242-fe2,  337. 

CHATTEL  MORTGAGES. 

See   Bankruptcy,   {  138. 

III.   CONSTRUCTION  AND  OPERA- 
TION. 

(CT)   Property  Mortaraxed,  and  Butates  and 
Intcreata   of   Partlea   Therein. 

§  124  (N.Y.Snp.)  A  trust  indenture  held  to 
pled);e  only  snch  subsequently  acquired  shares 
of  stock  as  were  of  the  issues  enumerated  in 
the  schedule  annexed  to  the  indenture. — (5uar- 
anty  Trust  Co.  of  New  York  v.  Antosales  Gum 
&  Chocolate  Co.,  150  N.  Y.  S.  832. 

CHEAT. 

See  False  Pretenses;    Fraud. 

CHECKS. 

See  Bills  and  Notes. 

CHILDREN. 

See    Guardian    and   Ward;     Infants;     Parent 
and  Child. 

CHOSE  IN  ACTION. 

See  Assignments. 

CIRCUS. 

See  Theaters  and   Shows,   J  7. 

CITATION. 

See  Process. 

CITIES. 

See  Municipal  Corporations. 

CITIZENS. 

See  Constitutional  Law,   $§  207-238, 

CIVIL  RIGHTS. 

i  13  (N.Y.Snp.)  In  an  action  by  a  colored 
woman  against  restaurant  keepers  to  recover 
the  statutory  penalty  given  by  Civil  Rights 
Law,  g§  40,  41,  for  refusal  to  ser%'e  plaintiff,  a 
defense  that  the  defendants  were  out  of  food 
is  frivolous,  where  it  appears  that  others  were 
served  just  before  and  just  after  plaintiff  order- 
ed.—Wilson  y.  Raszetti,  ISO  N.  Y.  S.  145. 

CLAIMS. 

See  Counties,  i  206;    Municipal  Corporations, 
i  1005;    States,  {  187;    Taxation,  §  508. 


CLASS  LEGISLATION. 

See  Constitutional   Law,   |  207. 

CLERKS  OF  COURTS. 

{  1 1  (N.Y.Sup.)  Under  I^ws  1895,  c.  553,  % 
11,  Judiciary  Law,  i  100,  and  I'ublic  Officers 
Law,  ij  2,  5,  a  clerk  of  a  justice  of  the  Su- 
preme Court,  though  conoedcS  a  public  officer, 
holds  only  while  the  justice  who  appointed  him 
is  in  office,  and  is  not  entitled  to  compensation 
thereafter. — People  ex  rel.  Murphy  v.  I'render- 
gast,  150  N.  Y.  S.  329. 

COERCION. 

See  Wills,  S  155. 

COLLATERAL  INHERITANCE  TAXES. 

See  Taxation,  ${  850-89{S. 

COLLATERAL  SECURITY. 

See  Frauds,  Statute  of,  i  33. 

COLLATERAL  UNDERTAKINGS. 

See  Guaranty. 

COLLECTION. 

See  Assignments,  g  65. 

COMBINATIONS. 

See  Conspiracy. 

COMMERCE. 


See   Carriers ; 
276. 


Master    and   Servant,    H   265, 


II.  SUBJECTS  OF  REOUXATION. 

$  27  (N.Y.Sup.)  Where  decedent  was  killed  on 
his  way  to  work,  his  administratrix,  to  recover 
under  the  federal  Employers'  Liability  Act. 
could  prove  that  he  was  engaged  in  interstate 
commerce,  by  proving  that  the  switch  engine  ou 
which  he  worked  was  used  exclusively  durini; 
the  shift  in  interstate  commerce,  or  was  so  used 
at  the  outset  of  the  shift. — Knowles  'v.  New 
York,  N.  H.  &  H.  R.  Co.,  150  N.  Y.  S.  99. 

S  27  (N.Y.Sup.)  A  freight  conductor,  return- 
ing with  only  a  caboose  to  the  New  Jersey  ter- 
minal after  a  trip  into  New  York,  held  not  en- 
gaged in  interstate  commerce. — McAnliffe  v. 
New  York  Cent.  &  H.  B.  R.  Co.,  150  N.  Y.  S. 
512. 

The  conductor  of  a  freight  train,  returning 
from  New  York  to  his  New  Jersey  terminal,  is 
not  engaged  in  interstate  commerce,  because  his 
train  was  hauling  a  dead  engine  of  bis  employ- 
er between  the  states. — Id. 

COMMERCIAL  PAPER. 

See  Bills  and  Notes. 

COMMISSION  AND  COMMISSIONERS. 

See  Depositions:    Insane  Persons,  g  29;    Rail> 
roads,  H  75,  05. 


Digitized  by 


Google 


1131 


INDEX-DIGEST 


Ooaatltutlonal  Iaw 


COMMISSIONS. 

See  Brokers,  !§  86,  88 ;  Master  and  Servant,  §§ 
70,  81. 

COMMON  CARRIERS. 

See  Carriers. 

COMMON  LAW. 

See  Evidence,  §  80;    Larceny,  §  1. 

COMMON  SCHOOLS. 

See   Scbools   and    School   Districts. 

COMPENSATION. 

See  Attorney  and  Client,  (  136;  Brokers.  |J 
86,  88 :  Clerks  of  Courts,  S  11 :  Counties,  | 
46 ;  Eminent  Domain,  §§  101-102 ;  Executors 
and  Administrators,  §  404;  Guardian  and 
Ward,  §  150 ;  MnKter  and  Servant,  §§  70-81 ; 
Schools  and  School  Districts,  i  144;  Sheriffs 
and  Constables,  §f  47,  51. 

COMPENSATORY  DAMAGES. 

See  Damages,  |  68. 

COMPETENCY. 

See  Trade-Marks  and  Trade-Names. 

COMPLAINT. 

See  Indictment  and   Information;    Pleading. 

COMPOSITIONS  WITH  CREDITORS. 

See  Compromise  and  Settlement;  Judgment,  § 
641. 

COMPROMISE  AND  SETTLEMENT. 

See  Accord  and  Satisfaction ;    Payment. 

i  5  (N.Y.)  An  agreement  between  the  state 
and  a  contractor  granting  him  additional  time 
to  complete  a  contract  providing  for  liciuidnted 
damages  in  case  of  delay  held  a  compromise 
and  settlement  barring  his  claim  for  damages 
for  delay  caused  by  the  state. — Sundstrom  v. 
State,  106  N.  E.  924,  213  N.  Y.  6& 

S  6  (N.Y.Sup.)  Where  the  debtor's  liability  to 
pay  the  principal  debt  was  not  disputed,  his 
mere  refusal  to  pay  the  interest  thereon  with- 
out color  of  right  did  not  constitute  a  "bona 
fide  dispute"  as  to  the  amount  dtie,  so  as  to 
make  the  creditor's  acceptance  an  accord  and 
satisfaction. — Havender  v.  Brodbeck,  150  N.  Y. 
S.  162. 

§  19  (N.Y.Sup.)  Where,  in  a  settlement  of  in- 
terests in  land  held  in  trust  by  decedent's  testa- 
tor for  plaintiff's  ancestor,  testator  was  allow- 
ed $l,13o  for  his  one-lifth  interest  in  a  part  of 
the  property,  on  the  subsequent  vacation  of  the 
settlement  for  fraud,  the  amount  of  damages 
to  which  plaintiff  and  her  testator  would  be  en- 
titled would  be  necessarily  less  than  the  $1,- 
135.— Nichols  v.  Smith,  150  N.  Y.  S.  410. 

Where  plaintiff  made  a  settlement  of  her  in- 


terest in  a  farm  and  personal  property  on  a 

basis  of  $9,588.50  value,  after  her  husband  bad 
investigated  the  value,  the  fact  that  defendant, 
who  refused  to  part  with  his  interest  at  that 
valuation,  subsequently  sold  the  lend  for  $13,- 
500,  did  not  establish  fraud,  for  which  the  set- 
tlement could  be  vacated. — Id. 

CONDEMNATION. 

See  Eminent  Domain. 

CONDITIONAL  SALES. 

See  Sales,  |§  479,  480. 

CONFESSION. 

See  Criminal  Law,  $  519. 

CONFLICT  OF  LAWS. 

See  Death,  $  8. 

CONSIDERATION. 

See  Contracts,  §§  52,  71. 

CONSPIRACY. 

See  Criminal  Law,  §§  419,  420;  Evidence,  | 
260. 

H.   CRIMIKAi.  RESPONSIBirrTT. 

(A)  Offenaen. 

{  24  (N.Y.)  To  sustain  an  indictment  against 
either  of  four  persons  charged  with  a  con- 
spiracy to  obstruct  justice  In  violation  of  Pen. 
Law,  S  580,  it  Is  essential  to  show  that  the  con- 
spiracy was  .entered  into  by  two  or  more  of 
the  persons.! — People  v.  Sweeney,  106  N.  E. 
913,  213  N.  Y.  37. 

(B)  Proaecntton  and  Paiilaliinent. 

1 47  (N.Y.)  A  criminal  conspiracy  may  he 
shown  by  a  direct  oral  or  written  agreement 
entered  into  by  the  conspirators,  or  can  be  in- 
ferred from  conduct  disclosing  a  concert  of 
action  and  a  common  design  to  accomplish  an 
unlawful  purpose.— People  v.  Sweeney,  106  N. 
E.  913,  213  N.  Y.  37. 

i  48  (N.Y.)  On  a  trial  of  inspectors  In  the 
police  department  charged  with  conspiring  to 
obstruct  justice,  refusal  to  charge  on  the  Rnl>- 
jfct  of  conspiracy  held  not  erroneous  in  view 
of  the  Indictment  and  the  evidence. — People  v. 
Sweeney,  106  N.  E.  913,  213  N.  Y.  87. 

CONSTABLES. 

See  Sheriff  and  Constables. 

CONSTITUTIONAL  LAW. 

See  Aliens,  f  4;  Civil  Rights,  f  13;  Courts,  §5 
52,  486;  Criminal  I>aw,  §  393;  Eminent 
Domain,  §  265;  False  Pretenses,  g  2;  Jury, 
i  22;  jlandarans,  §  100;  Master  and  Serv- 
ant, 85  11,  13 ;  Mnnicipal  Corporations,  K 
124,  217,  407,  873 ;  Physicians  and  Kurgeons, 
I  2 ;  Statutes,  §§  63,  79,  112 ;  Stipulations,  i- 
14 ;   Woods  and  Forests,  §  8. 


For  cases  Is  Dec.  Dig.  ft  Am.  Dig.  Ke7  No.  Series  ft  Indexes  sea  same  topic  and  section  (i)  NUMBER 


Digitized  byVjOOQlC 


Conatltntional  Xmw 


150  NEW  YOHK  SUPPLEMENT 


1132 


n.   CONSTRUCTION,   OPERATION. 

AND   ENFORCEMENT   OF   OON- 

STITUTIONAL  PROVISIONS. 

§  38  (K.Y.Sup.)  An  act  is  not  to  be  declared 
invalid  \inles8  it  conflicts  with  a  constitutionnl 
provision— I'eople  v.  Crane,  150  N.  Y.  S.  933. 

§42  (N.Y.)  One  who  was  convicted  of  prac- 
ticing dentistry  without  a  license,  contrary  to 
Public  Health  Law,  j|  203,  cannot  question  the 
validity  of  the  provision  of  that  section,  that 
fines  collected  for  such  violations  shall  be  paid 
to  the  state  dental  society.— People  v.  Griswold, 
106  N.  E.  929,  213  N.  Y.  92. 

§45  (N.Y.Sup.)  The  courts  can  determine 
whether  an  act  has  such  relation  to  public  wel- 
fare as  to  be  sustainable  under  the  police  pow- 
er.—People  V.   Crane,  150  N.  Y.  S.  033. 

1 45  (N.Y.Gen.Scss.)  A  court  of  the  first  in- 
stance should  declare  a  statute  invalid  where 
it  is  clearly  unconstitutional.— People  v.  Pray, 
150  N.  Y.  S.  1061. 

§47  (N.Y.)  While  legislation  passed  in  the 
exercise  of  the  police  power  must  be  reasonable 
and  not  wholly  arbitrary  or  capricious,  the 
wisdom  of  a  particular  act  which  meets  these 
tests  is  a  question  for  the  Legislature  and  not 
for  the  courts.— People  v.  Oriswold,  106  N.  E. 
929,  213  N.  Y.  92. 

m.   DISTRIBUTION  OF   GOVERN. 

MENTAL  POWERS  AND 

FUNCTIONS. 

(A)  lieKlsIatlve     Powers     and     Delegation 
Thereof. 

§56  (N.Y.Sur.)  Code  Civ.  Proc.  §  205.3,  is 
unconstitutional,  in  so  far  as  it  deprives  the 
Supreme  Court  of  its  general  equitable  jurisdic- 
tion over  guardians.— In  re  Littmann,  loO  N.  Y. 
8.607. 

(B)  Jadiclnl  Powers  and  Fanctiona. 

§  70  (N.Y.Sup.)  Whether  a  special  act  creat- 
ing a  corporation  is  necessar.v,  under  Const,  art. 
8,  §  1,  rests  wholly  in  the  legislative  discretion. 
— Oneonta  Light  &  Power  Co.  v.  Schwarzen- 
bach,  150  N.  Y.  S.  76. 

IV.   POLICE  POWER  IN   GENERAL. 

§81  (N.Y.)  The  state  can  require  proper 
skill  and  learning  of  those  who  follow  pursuits 
involving  the  public  health,  safety,  and  wel- 
fare and  prescribe  appropriate  tests  therefor. 
—People  V.  Griswold.  106  N.  B.  929,  213  N. 
Y.  92. 

§81  (N.Y.Sup.)  An  act  cannot  be  sustained 
under  the  police  power,  unless  there  is  a  rela- 
tion between  it  and  the  morals,  safety,  health, 
or  good  order  of  society. — People  v.  Crane,  150 
N.  Y.  S.  933. 

IZ.  PRIVILEGES    OR   IMMUNITIES. 
AND  CLASS  LEGISLATION. 

§207  (N.Y.)  A  license  to  practice  dentistry 
is  recognized  by  other  states  only  by  comity, 
and  is  not  a  privilege  or  immunity  of  a  citi- 
S!on  within  the  irnitod  States  Constitution. — 
I'eople  V.  Griswold.  106  N.  E.  929,  213  N.  Y.  92. 


X.  EQUAL  PROTECTION  OF  LAWS. 

§210  (N.Y.Sup.)  Const.  U.  S.  Amend.  14, 
protects  resident  aliens  as  well  as  citizens. — 
People  v.  Crane,  150  N.  Y.  S.  933. 

§  230  (N.Y.)  PnbUc  Health  Law,  §  194,  which 
permits  the  practicing  of  dentistry  only  by  those 
licensed  within  the  state  prior  to  the  adoption 
of  that  act  and  those  subsequently  license<l 
thereunder  is  not_  contrary  to  Const.  U.  S. 
.\mend.  14,  as  unjustly  discriminating  against 
those  not  registered  at  the  time  of  its  enact- 
ment.—People  v.  Griswold,  100  N.  E.  929,  213 
N.  Y.  92. 

§  238  (N.Y.Sup.)  Const.  U.  S.  Amend.  14.  re- 
quiring equal  protection  of  the  laws,  forbids 
discriminaton  between  cittzens  and  nonresident 
aliens,  so  far  as  concerns  the  right  to  piirsue 
lawful  callings.— People  t.  Crane,  150  N.  Y.  S. 
933. 

Labor  Law,  §  14,  reqniring  the  employment 
of  citizens  upon  public  works,  denies  the  equal 
protection  of  the  laws  to  resident  aliens,  con- 
trary to  Const.  U.  S.  Amend.  14.— Id. 

XI.   DUE  PROCESS  OF  LAW. 

§252  (N.Y.Sup.)  Const.  U.  S.  Amend.  14. 
protects  resident  aliens  as  well  as  citizens. — 
People  V.  Crane,  150  N.  Y.  S.  933. 

§  285  (N.Y.)  A  fbreclosore  of  a  tax  lien  and 
a  sale  pursuant  to  Greater  New  York  Charter, 
8§  10.'?5-1039,  as  amended  by  Laws  1008,  c.  490, 
and  Laws  1911,  c.  65,  held  not  to  extinguish 
private  easements  appurtenant  to  adjoining 
property,  since  that  would  be  a  taking  of  prop- 
erty without  due  process  of  law.— T^x  Lien  <>j. 
of  New  York  v.  Schultze,  106  N.  E.  751,  213 
N.  Y.  9. 

§290  (N.Y.Sup.)  An  application  by  the  city 
of  New  York  for  the  api>ointment  of  commis- 
sioners of  estimate  and  assessment  for  the  open- 
ing of  a  street,  pursuant  to  a  resolution  adopt- 
ed under  Greater  New  York  (Charter,  §  970,  will 
be  denied,  where  objecting  property  owners 
would  not  be  benefited  thereby.- In  re  Mon- 
tague Street  in  Borough  of  Brooklyn  in  City 
of  New  York,  150  N.  t.  S.  382. 

CONSTRUCTION. 

See  Chattel  Mortgages,  §  124;  ConsHtntional 
Law,  §§  38-47;  Contracts,  §§  171.  215; 
Guaranty,  S§  36,40;  Insurance.  §  140 ;  Judg- 
SIS"' ,P  5^**' ii??,t  Sales,  I  82;  Statutes.  § 
267;   Trusts,  §§  l3l,  151;  Vills,  §§  49&-704! 

CONTEMPT. 

See  Injunction,  §  223. 

L  ACTS  OR  CONDUCT  CONSTITUT- 
ING CONTEMPT  OF  COURT. 

§20  (N.Y.Sup.)  Where  a  judgment  required 
directors  of  a  corporation  to  surrender  treas- 
ury stock  improperly  issued,  it  is  not  a  con- 
tempt for  the  directors  thereafter  to  issue  and 
attorneys  to  receive  such  stock,  in  payment  for 
services  rendered.— Archer  v.  Hesse.  150  N.  Y 
S.  296. 

A  judgment  requiring  directors  to  return 
stock  certificates  for  cancellation,  though  ren- 
dered at  the  suit  of  stockholders,  being  solely 
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for  the  benefit  of  the  corporation,  the  fact  that 
the  certificates  were  thereafter  issued,  so  that 
the  successful  suitors  were  unable  tu  gain  con- 
trol of  the  company,  is  no  ground  for  a  contempt 
order,  where  the  corporation  was  not  injured.— 
Id. 

n.  powm  TO  pmasH,  and  pro> 

CEHDINOS   THSHEFOa. 

$  63  (N.Y.Sup.)  Where  stoclsbolders  procured 
an  order  compelling  directors  to  return  stock 
certificates  for  cancellation,  if  the  certificates 
were  thereafter  issued  in  contempt  of  the  judg- 
ment, an  order  punishing  the  directors  for  con- 
tempt should  direct  any  fine  imposed  to  be  paid 
to  the  xorporation. — ^Archer  v.  Hesse,  150  N. 
Y.  S.  296. 

1 66  (N.Y.Sup.)  An  order  that  a  person  be 
brought  up  to  answer  for  her  failure  to  obey 
certain  other  orders  of  the  conrt  is  not  appeal- 
able before  the  jud^e  has  iiassed  upon  her  case. 
— Mahoney  v.  Sutphin,  150  N.  T.  S.  206. 

CONTINGENT  ESTATES. 

See  WUIs,  |  634. 

CONTRACTS. 

See  Accord  and  Satisfaction;  Action,  {  45; 
Appeal,  $1071 ;  Assignments  :  Attorney  and 
Client;  Bailment:  Bills  and  Notes;  Bonds; 
Brokers ;  Canals,  f  15 ;  Carriers,  §§  253-261 ; 
Chattel  Mort^ges;  Compromise  and  Settle- 
ment; Contribution;  Corporations,  §|  117, 
121,  4.30,  448,  45."?,  473.  477;  Conrts.  i  ISS: 
Covenants;  Damages,  5|  68,  120;  Divorce,  i 
243;  E\-idence,  H  455,  457;  Exchange  oi 
I'ropertj' ;  Kxecutors  and  Administrntors,  $ 
288;  Frauds,  Statute  of;  Guaranty;  Hus- 
band and  Wife,  J8  278,  279;  Indemnity; 
Infants,  S§  47,  57;  Insane  Per.sons,  jif  74, 
70;  Insurance:  Interest;  Judgmout,  $§  101, 
596,  GOO ;  Landlord  and  Tenant ;  MuKter  and 
Servant.  §f  11,  21,  41,  43,  70-81 ;  Mechanics' 
Liens.  §§  280,  281 ;  Money  Lent :  Money  Ke- 
ceived ;  Mortsagea ;  Municipal  Coriiorations, 
Si  328-364.  6.54,  680,  681,  9i50:  Partnership; 
Payment,  §  59;  Plpading^  i  313;  Principal 
and  Agpnt,  8S  2.3,  41;  Principal  and  Surety; 
Bailroads,  $  75;  Reformation  of  Instru- 
ments; Sales;  Specific  Performance;  Stat- 
utes, {  63;  Stipulations;  Trial,  j  242; 
Usury,  i  95;  Waters  and  Water  Courses,  ( 
201 ;    Work  and  Labor. 

T.   KXiQUISITES  AND  VALIDITT. 
(A)   Nature  and  Baaeatlals  la  General. 

8  10  (N.y.Snp.)  Upon  the  tender  of  stock. 
which  defendant  by  a  unilateral  contrart  had 
agreed  to  purchase,  and  a  demand  of  the  price, 
before  a  revocation  by  defendant,  the  sellers 
could  recover  the  price.— Fisk  v.  Batteraon,  150 
N.  Y.  S.  242. 

(B)   Parties,  Proponalu,  and  Acceptance. 

8  22  (N.Y.Sup.)  Proposal  for  the  doing  of  ex- 
cavation work,  statins:  that  upon  acceptance  a 
contract  would  be  propured  "along  these  lines," 


A«M  not  a  binding  contract  between  the  parties, 
though  approved  by  defendant's  engineer. — 
Guarantee  Const  Co.  v.  Kickert-Fiulay  Uealty 
Co.,  150  N.  Y.  S.  551. 

§26  (N.Y.Sup.)  Letters  between  attorneys 
held  to  sufiicieutly  make  out  a  contract  by  one 
attorney  to  hold  out  the  fee  of  the  other  at- 
torney on  the  discontinuance  of  a  suit  by  such 
other  attorney. — Weiss  v.  Levy,  150  N.  Y.  S. 
489. 

{  28  (N.Y.Sup.)  In  an  action  for  breach  of  an 
oral  contract,  where  the  conversation  resulting 
in  the  agreement  was  in  itself  indefinite,  evi- 
dence of  preceding  conversations  leading  up  t» 
the  contract  was  admissible.— Glassman  v.  Kub- 
in  Bros.,  150  N.  Y.  S.  536. 

$28  (N.Y.Sup.)  Evidence  held  insufficient  to 
show  that  the  contract  on  which  defendant's 
counterclaim  was  based  was  made  with  the  de- 
fendant.—Brulatonr  V.  Comet  Film  Co.,  150  N. 
Y.  S.  5~3. 

(D)  Consideration. 

S  52  (N.Y.Sup.)  An  agreement  by  an  attorney 
to  hold  out  the  fee  of  another  attorney  on  the 
final  disposition  of  a  cause,  if  the  latter  would 
discontinue  a  suit  commenced  by  him,  held  based 
on  sufficient  consideration. — Weiss  v.  Levy,  150 
N.  Y.  S.  489. 

{71  (N.Y.Sup.)  A  promise  by  an  indem- 
nitor of  a  surety  of  a  contractor  to  pay  for 
materials  to  he  delivered  and  repairs  to  be 
made  on  vehicles  used  by  the  contractor,  in  con- 
sideration of  a  promise  to  refrain  from  en- 
forcing the  liability  of  the  contractor  and 
retaking  the  vehicles,  is  supported  bv  a  con- 
sideration.—R.  ft  I*  Co.  V.  Metz,  150  N.  Y. 
S.  843. 

(B)  Validity  of  AnacBt. 

{  94  (N.Y.Sup.)  Misrepresentations,  promis- 
sory in  their  nature,  are  not  a  basis  for  a  de- 
tense  of  fraud  to  a  written  contract. — Klc- 
bold  Press  v.  Elmore,  150  N.  Y.  S.  978. 

(F)  I.earallty   of    Object   and    of  Consider- 
ation. 

$  137  (N.Y.Sup.)  Illegal  provisions  in  a  con- 
tact between  the  Buffalo  terminal  station  com- 
mission and  the  railroads,  which  could  be 
eliminated,  would  not  invalidate  the  entire 
contract. — McCutcheon  v.  Terminal  Station 
Commission  of  City  of  Buffalo,  150  N.  Y.  S. 
850. 

n.   CONSTRUCTION  AND  OPERATION. 
(A)  Oeneral  Rnles  of  Constmotloa. 

8171  (N.Y^.Sup.)  Where  a  memorandum  for 
the  sale  of  a  large  number  of  fur  coats  provided 
that  they  should  be  shipped  as  wanted,  and  it 
appeared  that  cash  was  to  be  paid  for  each  ship- 
ment, it  could  not  be  held  as  a  matter  of  law 
that  the  contract  was  an  entire  one.— H.  Leon- 
ard Simmons  Co.  v.  Goldfarb,  150  N.  Y.  S.  547. 

(D)  Place  and  Time. 

8215  (N.Y.Sup.)  Notice  hrld  not  required 
to  terminate  the  contract — Midtown  Contract- 
ing Co.  v.  Goldsticker,  150  X.  Y.  S.  809. 


For  cases  In  Dec.  Dig.  A  Am.  Dig.  Key  No.  Series  &  Indexes  see  same  topic  and  section  (i)  NUMBER 


Digitized  by 


Google 


Contraots 


150  NEW  YORK  SHPPLEMKNT 


1134 


in.  MODIFICATION  AND  HEBGER. 

§  237  (N.Y.Sup.)  An  actor,  who  agreed  with 
the  play\¥right  to  place  the  play  with  some  man- 
ager who  would  give  him  the  leading  role,  can 
recover  for  services  in  placing  the  play,  where 
at  the  playwright's  request  he  waived  bis  rights 
to  the  leading  role  to  induce  a  manager  to  ac- 
cept the  play.— King  v.  Broadhurst,  160  N.  Y. 
S.  376. 

V.   PERFORMANCE   OR   BREACH. 

§287  (N.Y.Sup.)  Where  a  contract  made 
the  architect's  certificate  conclusive  as  to  the 
cost  of  completing  the  contract,  if  the  contrac- 
tor failed  to  do  so,  the  certificate  held  conclu- 
sive as  to  the  cost  over  estimates  furnished  by 
the  contractor.— Midtown  Contracting  Co.  v. 
Goldsticker,  150  N.  Y.  S.  809. 

§300  (N.Y.Sup.)  The  time  presciibed  by  a 
building  contract  for  performance  held  abrogat- 
ed by  the  owner's  delay  in  preliminary  work, 
so  that  the  contractor  had  a  reasonable  time 
for  performance  after  the  owner's  performance. 
—Levering  &  Garrigues  Co.  v.  Century  Holding 
Co.,  150  N.  Y.  S.  649. 

§  305  (N.Y.Sup.)  Where  a  playwright  request- 
ed plaintiff,  who  nad  agreed  to  procure  a  man- 
ager to  produce  the  play,  to  allow  him  to  con- 
clude the  negotiations,  recovery  of  compensa- 
tion cannot  be  defeated  on  the  ground  that 
ElaintiS  did  not  conclude  them.— King  v.  Broad- 
urst,  150  N.  Y.  S.  376. 

§322  (N.Y.Sup.)  In  an  action  to  repair  a 
building,  evidence  held  to  show  that  the  work 
was  carried  on  in  such  a  dilatory  and  unwork- 
manlike manner  as  to  justify  the  owner  in 
terminating  the  contract.— Midtown  Contract- 
ing Co.  V.  Goldsticker,  150  N.  Y.  S.  809. 

VI.   ACTIONS  FOR  BBEACH. 

§324  (N.Y.Sup.)  Where  plaintiff  aereed  to 
furnish  labor  and  materials  for  a  building,  and 
his  emplbyment  was  terminated  under  the 
architect's  certificate  of  failure  to  prosecute  the 
work  as  provided  by  contract,  he  cannot  re- 
cover on  the  contract,  but  on  quantum  meruit 
—Midtown  Contracting  Co.  v.  Goldsticker,  150 
N.  Y.  S.  809. 

1 333  (N.Y.Sup.)  The  facts  and  circumstances 
upon  which  nn  implied  agreement  rests  need  not 
be  pleaded.- Underwood  v.  New  Netherland 
Bank  of  New  York,  150  N.  Y.  S.  487. 

§337  (N.Y.Sup.)  A  complaint  by  a  con- 
tractor against  a  subcontractor  held  to  state 
a  cause  of  action  for  defendant's  failure  to 
perform  its  contract  oblijation.— Lord  Kloctric 
Co.  V.  Barber  Asphalt  Paving  Co.,  150  N.  1. 
S.  1000. 

§350  (N.Y.Sup.)  Evidence,  in  actions  to  re 
cover  balance  on  a  construction  contract  and 
for  extra  work,  held  to  sustain  a  judsment  for 
plaintiff  in  one  action,  but  not  sufficient  to 
sustain  judgment  for  plaintiff  in  the  other  ac- 
tion.—Amanna  V.  City  of  New  York,  150  N. 
Y    S   1060 

CONTRIBUTION. 

See  Tenancy  in  Common,  §§  29,  30. 

§4  (N.Y.Sup.)  One  joint  maker  of  a  note, 
who  pays  the  whole  amount  due,  is  entitled  to 


contribution    from    the    other    makers.— Binds- 
kopf  V.  Zimmer,  150  N.  Y.  8.  73. 

§  6  (N.Y.Sup.)  Where  one  of  the  joint  makers 
of  a  note  gave  to  the  holder  thereof  his  individ- 
ual note  for  the  full  amount,  the  giving  of  the 
note  was  not  a  payment  of  the  joint  note,  su 
as  to  entitle  defendant  to  contribution  from  the 
other  makers,  unless  it  was  accepted  by  the 
bolder  as  payment. — ^Rindskopf  t.  Zimmer,  15U 
N.  Y.  S.  73. 

CONTRIBUTORY  NEGLIGENCE. 

See  Negligence,  f  67. 

CONVEYANCES. 

See  Assignments;  Chattel  Mortgages;  Fraud- 
ulent Conveyances;    Mortgages. 

CONVICTS. 

See  Pardon,  §  7;    Trover  and  Conversion. 

CORPORATIONS. 

See  Action.  §  .50 :  Banks  and  Banking ;  Bonds, 
§  102:  Carriers;  Constitutional  Law,  f  70; 
Contempt,  §§  20,  63;  Courts,  §  189;  Emi- 
nent Domain,  §§  10,  35,  50;  Frauds,  Statute 
of,  §  33 ;  Guaranty,  §  36 :  Injunction,  §  22;^ : 
Insurance ;  Libel  and  Slander.  §§  9,  73 : 
Money  Received,  §  3 ;  Municipal  Corpora- 
tions ;  Railroads ;  Street  Railroads ;  Taxa- 
tion, §S  103,  117 ;  Waters  and  Water  Cours- 
es, §  201. 

rV.   CAFITAI.,   STOCK.  AND  DIVI- 
DENDS. 

(B)    SnbsorlptlOB  to   Stoelc. 

§  72  (N.Y.Sup.)  Where  resolution  to  offer 
treasury  stock  to  stockholders  pro  rata  until  a 
specified  date,  and  thereafter  sell  any  unsold 
at  par  was  spread  upon  the  minutes,  and  copio.-* 
sent  to  the  stockholders,  held  that  they  could  not 
complain  that  after  the  time  fixed  the  prpKidn.t 
purchased  the  stock  without  notice  to  them. — 
Dusenberry  v.  Sagamore  Development  Co.,  150 
N.  Y.  R.  229. 

§  72  (N.Y.Sup.)  Improperly  issued  treasury 
stock  of  a  corppration,  returned  in  obedience  to 
decree  of  court,  may  thereafter  be  reissued  for 
any  lawful  purpose,  if  full  value  be  receive<I. 
in  accordance  with  Stock  Corporation  Law,  § 
55.— Archer  v.  Hesse,  150  N.  Y.  S.  296. 

(C)   Isiine  of  Certifleatea. 

§  99  (N.Y.Sup.)  Under  the  Stock  Corporation 
Law,  as  amended  by  Laws  1901,  c.  354,  a  cor- 
poration cannot  issue  its  stock  for  eerrices  to 
be  performed.- Morgan  v.  Bon  Bon  Co.,  150  N. 
Y.  S.  668. 

(D)  Transfer  of  Sltares. 

§117  (N.Y.Sup.)  Where  there  is  no  allega- 
tion that  an  independent  agreement  to  make  a 
market  for  the  stock  was  a  condition  of  the 
sale  of  the  stock,  a  breach  of  the  independent 
agreement  does  not  authorize  a  rescission  of 
the  SBle.--Canadian  Agency  v.  Assets  Realiza- 
tion Co..  150  N.  Y.  S.  758. 

The  rescission  of  sale  of  stock  held  author- 
ized, where  the  owners  innocently  misrepresent- 
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ed  that  it  was  a  successfnl  going  concern, 
miikinK  certain  dividends  and  earning  certain 
surplus. — Id. 

§121  (N.Y.Sup.)  A  complaint  alleging  that  de- 
fendant agreed  to  pay  a  sum  of  mouey  on  a  cer- 
tain date  for  certificates  of  stocl:  held  by  plain- 
tiff, and  failed  to  do  so,  states  a  cause  of  action 
for  breach  of  contract  and  not  to  recover  the 
purchase  money .^Wyllys  Co.  v.  Nixon,  130  X. 
X.  S.  044. 

i  133  (N.Y.Sup.)  A  snit  in  equity  will  lie  to 
compel  the  transfer  upon  the  books  of  the  com- 
l>any  of  stock  in  a  corporation  to  the  true  own- 
«>r.— Travis  r.  Knox  Teriwzone  Co.,  150  N.  T. 
S.  621. 

In  a  suit  to  compel  the  transfer  of  corporate 
&tock  upon  the  books  of  a  corporation,  damages 
from  the  failure  to  make  such  transfer  are  in- 
cidental to  the  equitable  relief,  and  may  be  prop- 
erly claimed  in  the  same  action. — Id. 

(E)  Interest,  Dlvtdenda,  «nd  Keir  Stock. 

f  159  (N.y.Sup.)  A  corporation  may  dispose 
of  its  original  unissned  authorized  capital  stock 
for  any  lawful  purpose ;  the  rule  entitling  ex- 
isting shareholders  to  an  opportunity  to  sub- 
scribe to  it  in  such  proportions  as  the  stouk 
they  then  hold  bears  to  the  total  amount  of  the 
outstanding  stock  not  applying,  as  in  case  of 
new  issues  of  stock  to  raise  funds. — Archer  v. 
Hesse,  150  N.  Y.  S.  296. 

V.   MEMBEBS    AKD    STOOKHOIJ)ERS. 

(A)  HlRbta   and   Linbllltiea  aa  t«  Cor- 
poration. 

I  189  (N.Y.Sup.)  Stockholders'  action  to  set 
aside  sale  of  treasury  stock  whereby  certain 
persons  obtained  control  of  the  corporation  held 
a  representative  action,  and  not  maintainable 
liecause  the  corporation  had  not  been  injured. — 
Duscnberry  v.  Sagamore  Development  Co.,  150 
N.  Y.  S.  229. 

<C)    8ninK  or  Defendlns  on  Behalf  of  Cor- 
poration. 

I  202  (N.Y.Sup.)  Where  defendant  executed  a 
bond  to  a  membership  corporation  guarantying 
contracts  of  employment  made  by  members,  a 
member  of  the  corporation  may  sue  on  the  bond 
for  breach  of  such  a  contract. — Lovitt  v.  Illinois 
Surety  Co.,  150  N.  Y.  S.  609. 

XZ.   OFFICEBS  Ain>  AGENTS. 
(B)  Autborlty  and  Fanetlona. 

1 306  (N.Y.Sup.)  Where  the  sole  surviving  di- 
rectors of  a  corporation,  by  misrepresenting  the 
value,  induced  plaintiff  to  sell  to  them  st(x:k  In 
the  corporation,  they  are  liable  to  plaintiff  for 
damages  for  their  fraud. — Taggart  v.  Francis 
Draz  &  Co.,  150  N.  Y.  S.  41. 

(C)  Rinrhta,  Dntiea,   and   Iiiabilttle*   as   to 
Corporation  and  Ita  Slembera. 

$312  (N.Y.Sup.)  Where  a  subsidiary  cor- 
poration, owned  by  the  persons  owning  the 
main  company,  purchased  property  from  the 
main  company,  neither  the  subsidiary  nor  those 
claiming  under  it  can   complain   that  the  price 


was  too  high.— Mayer  ▼.  Metropolitan  Traction 
Co.,  150  N.  Y.  S.  1026. 

$316  (N.Y.Sup.)  The  president  of  a  corpora- 
tion was  not  disqualified  to  purchase  treasury 
stock  which  the  directors  had  voted  to  sell. — 
Dusenberry  v.  Sagamore  Development  Co.,  150 
N.  Y.  S.  229. 

(D)  UablUtT  tor  Corporate  Debts   and 
Acta. 

$  349  (N.Y.Sup.)  The  failure  of  the  directors 
of  a  corporation  to  formally  dissolve  the  cor- 
poration on  a  distribution  of  assets  does  not 
render  the  directors  liable  to  a  creditor ;  but 
his  remedy  extends  only  to  the  amount  which 
would  have  been  applicable  to  the  payment  of 
his  claim  but  for  the  action  of  the  directors, 
notwithstanding  General  Corporation  I^w,  $S 
!».  91.— Cnrran  v.  Oppenheimer,  150  N.  Y.  S. 
369. 

That  one  who  earned  a  commission  for  pro- 
curing a  contract  of  sale  of  real  estate,  assign- 
ed to  a  corporation  obtaining  a  conveyance  of 
the  property,  divided  among  directors  the  com- 
uiission  paid,  did  not  aSect  the  liability  of  the 
directors  dLstributing  between  themselves  the 
assets  of  the  corporation  as  against  a  subse- 
qnent  creditor  of  the  corporation  obtaining  an 
unsatisfied  judgment  against  it — Id. 

§  360  (N.Y.Sup.)  A  creditor  of  a  corporation, 
who  seeks  to  recover  from  the  directors  on  the 
ground  that  they  iiave  wrongfully  distributed 
corporate  assets,  may  not  recover  on  the  theory 
of  liability  for  unpaid  subscription  to  the  capi- 
tal stock.— Curran  v.  Oppenheimer,  150  N.  x. 
S.  368. 

Vn.   COBPOBATE  POWEBS  AICD 
IXABIXJTIES. 

(B)  Representation  of  Corporation  b^  Of> 
flcera    nnd    Aventa. 

1 426  (N.Y.Sup.)  Defendants  after  being  no- 
tified of  a  lease  sigued  by  their  agent,  held  to 
have  ratified  the  agent's  autiioritv.— Bronx  Hos- 
pital V.  Grolier  Society,  150  N.  Y.  S.  149. 

$  430  (N.Y.Sup.)  Agreement  of  the  president 
of  a  corporation  that  defendant  should  do  cer- 
tain- plumbing  work  on  property  of  the  pi-esi- 
(lent's  wife,  and  the  value  should  be  credited  on 
defendant's  debt  to  the  cnrporatinn,  held  nuga- 
tory .—Singer  v.  Strompf,  150  N.  Y.  S.  660. 

One  dealing  with  a  corporate  officer  in  mat- 
ters in  which  his  interest  is  adverse  to  the 
corporation  must  inquire  as  to  the  officer's  au- 
thority.—Id. 

(D)  Contraeta  and  Indebtedneas. 

$448  (N.Y.Sup.)  A  corporation  porcha.sing  a 
busincis  held  not  to  have  as.sumed  the  debts  of 
the  seller,  who  became  its  manager. — Griffler  v. 
Rabinowitz,  150  N.  Y.  S.  625. 

$  448  (N.Y.Sup.)  An  aereement  to  issue  stock 
to  plaintiff  for  services  held  the  contract  of  the 
promoters,  and  not  of  the  corporation. — Morgan 
V.  Bon  Bon  Co.,  150  N.  Y.  S.  068. 

$  453  (N.Y.Sup.)  Where  the  lease  described 
plaintiff  as  lessor,  and  A.,  of  the  defendant  so- 
ciety, as  lessee,  but  the  attestation  claase  recited 
that  the  lessee  had  caused  the  instrument  to  be 
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Binned  by  its  representative,  tbe  lease  may  be 
construed  as  that  of  tlie  defendant  society. — 
Bronx  Hospital  v.  Grolier  Sociey,  150  N.  Y. 
S.  149. 

J  458  (N.T.Sup.)  A  letter,  addressed  to  the 
president  of  a  corporation  in  his  official  capaci- 
ty, containing  an  offer  for  the  printing  of  a 
publication  of  the  corporation  and  an  accept- 
ance of  the  terms  by  the  president  of  the  cor- 
I)i>rntion  in  his  individual  capacity,  held  to  con- 
stitute a  contract  with  the  corporation.— Rich- 
ardson Press  V.  Vandcrgrift,  150  N.  Y.  S.  238. 

§  473  (N.Y.Sup.)  A  trust  company,  agreeing  to 
certify  bonds  of  a  building  association,  held  not 
liable  to  a  bondholder,  because  it  accepted  sec- 
ond mortgages,  instead  of  first,  as  agreed,  where 
the  fact  that  they  were  first  mortgages  was 
guaranteed  by  an  insurance  company. — Huns- 
berger  v.  Guaranty  Trust  Co.  of  New  York, 
150  N.  Y.  S.  190. 

8477  (N.Y.Sup.)  A  mortgage  executed  by  one 
to  whom  the  directors  of  a  corporation  trans- 
ferred real  property,  for  the  purpose  of  avoiding 
the  statute  requiring  tbe  consent  of  two-thirds 
of  tbe  stockholders,  is  Invalid,  though  the  mort- 
gage was  made  pursuant  to  a  binding  obliga- 
tion.—Georgia  Bldg.  Co.  T.  Burdett,  150  N.  Y. 
S.  27. 

Minority  shareholders  of  a  corporation,  who 
agreed  to  the  mortgaging  of  its  property  in  con- 
sideration of  advances  by  .another,  and  after  the 
advances  were  made  refused  to  consent  to  the 
mortgages,  held  not  entitled  to  the  aid  of  a 
court  of  equity  to  cancel  mortgages  executed  by 
one  to  whom  the  directors  of  the  corporation 
transferred  its  property  to  evade  tbe  statute  re- 
quiring the  consent  of  two-thirds  of  the  stock- 
holders.—fd, 

<W  Torta. 

8  495  (N.Y.Sup.)  For  a  corporation  to  be  li- 
able for  misrepresentations  by  its  directors, 
which  induced  plaintiff  to  sell  shares  of  stock 
therein,  it  must  appear  that  the  corporation  It- 
self shared  in  the  purchase. — ^Taggart  v.  Francis 
Draz  &  Co.,  150  N.  Y.  S.  41. 

(P)   CiTll    Actions. 

{521  (N.Y.Sup.)  In  an  action  by  a  bondhold- 
er of  a  building  association  against  a  trust  com- 
pany, which  had  agreed  to  certify  the  bonds  of 
the  association  on  pledge  of  mortgages,  whether 
the  trust  company,  in  accepting  insufficient  se- 
curity, was  guilty  of  gross  negligence,  stipulat- 
ed against  in  its  agreement  with  the  associa- 
tion, held  for  the  jury. — Ilunsberger  v.  Guaranty 
Trust  Co.  of  New  York,  150  N.  Y.  S.  190. 

vm.  nrsoi.vEiroT  Avn  beceivers. 

i  544  (N.Y.Sup.)  The  assets  of  a  corporation 
are  a  trust  fund  for  the  payment  of  debts,  and 
a  corporate  creditor  cannot  be  wrongfully  de- 
prived of  his  equitable  lien  thereon. — Curran  v. 
Oppenheimer,  150  N.  Y.  S.  369. 

i  560  (N.Y.Sup.)  A  receiver  of  an  insolv- 
ent corporation  stands  in  place  of  the  corpora- 
tion, and  has  no  right  of  action  where  the  cor- 
iioration  had  none. — Mayer  v.  Metropolitan 
Traction  Co.,  150  N.  Y.  S.  1026. 

{  566  (N.Y.Sup.)  Where  the  directors  of  a  cor- 
poration obtaining  an  as.signment  of  a  contract 


foi  the  purchase  of  real  estate  advanced  money 
to  the  corporation  to  obtain  a  conveyance  of 
the  property  and  received  mortgage  bonds  there- 
for, the  directors  acquired  a  lien  on  the  assets 
of  the  corporation  superior  to  the  claim  of  a 
subsequent  judgment  creditor.— Curran  v.  Op- 
penheimer, 150  N.  Y.  S.  369. 

Directors  of  a  corporation,  advancing  money 
to  it  to  pay  taxes  and  interest  on  an  underlying 
mortgage,  held  to  acquire  a  lien  by  obtaining  a 
mortgage  to  secure  the  advances  superior  to  the 
claim  of  a  subsequent  creditor  of  tbe  corpora- 
tion.— Id. 

IX.   BEIirCORPORATION  AND  BEOR- 
OAiriZATION. 

J  578  (N.Y.Snp.)  T'nder  Stock  Corporation 
Law.  J  3,  a  purchaser  of  the  property  and 
franchises  of  an  insolvent  corporation  does  not, 
by  forming  a  new  corporation  to  take  over  the 
business,  ipso  facto,  vert  in  the  new  concern 
the  property  and  franchises. — Mayer  v.  Metro- 
politan Traction  Co.,  150  N.  Y.  S.  1026. 

Xn.  FOBEION  COBPORATIONS. 

11665  (N.Y.Snp.)  The  Supreme  Court  having 
acquired  jurisdiction  over  a  foreign  corporation 
and  its  officers,  has  jurisdiction  to  compel  the 
transfer  on  its  books  of  stock  bought  by  the 
plaintiff,  who  was  a  resident  of  the  state. — Trav- 
is V.  Knox  Terpezone  Co.,  150  N.  Y.  S.  621. 

iS  667'/2  (N.Y.Sup.)  In  an  action  against  a  for- 
eign corporation  to  compel  the  transfer  of  stock, 
its  officers,  who  are  authorized  to  make  the 
transfer,  are  proper  defendants.— Traris  ▼.  Knox 
Terpezone  Co.,  150  N.  Y.  S.  621. 

1 671  (N.Y.Sup.)  A  receiver  appointed  for  a 
foreign  corporation,  pursuant  to  Rev.  St.  U.  S. 
i  916  (V.  S.  Comp.  St.  1913,  {  1540),  by  a 
I'nited  States  District  Court,  held  to  have 
legal  capacity  to  sue  directors,  who  had  paid 
dividends  from  capital. — Johnson  t.  Kevins,  15'J 
N.  Y.  S.  82S. 

Complaint  by  a  receiver,  appointed  by  a  fed- 
eral court  under  Rev.  St.  TJ.  S.  $  916  (r.  S. 
Comp.  St.  1913,  {  1540),  against  directors  of 
a  foreign  corporation,  for  paying  dividends 
from  capital,  held  demurrable,  in  view  of  Stock 
Corporation  Law,  {!{  28,  70,  for  failure  to  state 
a  cause  of  action. — Id. 

5  687  (N.Y.Sup.)  The  Michigan  receivers  of  a 
Michigan  corporation  held  entitled  to  have  serv- 
ice of  summons  and  complaint  against  them 
upon  persona  not  appearing  to  be  connected 
either  with  the  receivers  or  the  corporation 
vacated.— Gursky  v.  Blair,  150  N.  Y.  S.  422. 

COSTS. 

See  Attachment,  {  122;  Courts,  {{  188,  189; 
Eminent  Domain,  S  265;  Inuemnity,  §  9; 
Municipal  Corporations,  S  1040. 

r.  KATTIBE.  oBotnn>s.  Ain>  exteitt 

ox*   BIGHT  IH   OENEBAX.. 

J  4  (N.Y.Sur.)  The  amounts  to  be  taxed  as 
costs  in  a  proceeding  pending  in  the  Surro- 
gate's Court  on  September  1,  1904,  when  the 
now  Practice  Act  went  into  effect,  are  con- 
trolled by  such  act,  and  not  by  a  statute  in  ex- 
istence when  the   proceeding   waa  commenced. 
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notwttbstandini;  Code  Qv.  Proc.  (New)  {  2771. 
—In    re   Cunningham's     EsUte,  150  N.  Y.   S. 

COTENANCY. 

See  Tenancy  in  Common. 

COUNTERCLAIM. 

See  Set-Off  and  Coanteidaim. 

COUNTIES. 

See  Highways,  {  187. 

II.   GOVEBIfMEirr  AND   OFFICEKS. 

(C)   Coaaty    Board. 

g46  (N.y.Sup.)  .\a  used  in  County  Law.  { 
23,  "assesament  roll"  does  not  include  reca- 
pitulation books,  "written  lines"  does  not  in- 
clude page  headings,  nor  does  "lines  extend- 
ed" include  extensions  not  made  by  a  super- 
viaor.— Smith  v.  Hedges,  150  N.  V.  S.  899. 

rV.    FISOAX    MAlfAOXaiEITT.    PVBUO 

DEBT,  SECURITIES.  AND 

TAXATION. 

S  196  (N.Y..Sup.)  Where  an  assessment  was 
against  the  "estate  of  R.  B.  S."  on  a  farm, 
and  plaintiff  "and  his  sister  were  tenants  in 
common  as  heirs,  and  plaintiff  had  paid  the 
assessment,  he  waa  a  "taxpayer,"  witbin  the 
statute  authorizing  a  taxpayer's  action.— Smith 
V.  Hedges,  150  N.  X.  S.  899. 

V.   CI.AIlfS   AGAINST   COUNTT. 

8  206  (N.Y.Sup.)  In  a  taxpayer's  action  to 
recover  money  improperly  allowed  a  supervisor 
under  County  Law,  k  23,  held,  that  the  audit 
of  the  board  of  supervisors  was  not  conclusive. 
-Smith  V.  Hedges,  150  N.  Y.  S.  SSK). 

COURTS. 

S»>p  Appeal ;  Banks  and  Bankins.  |  309 ; 
Clerks  of  Courts;  Constitutional  Law,  M  47, 
50  :  Contempt ;  Corporations,  J  (i(i3 ;  Crim- 
inal Law,  a  248,  240;    Deposits  In  Court,  i 

4  •  IMvorcp.  g  62 ;  Kiecutors  and  Adminis- 
trators, §  S75:  Habeas  Corpus,  U  3,  22,  105; 
Intoxicating  Liquors,  $  108;  Justices  of  the 
I'ence ;   Marriage,  S  1. 

II.  ESTABUSHMENT.  ORGANIZA- 
TION, AND  PROCEDITRE  IN 
GENERAZk 

iA\  Creation  and  Conatltatlon,  aad  Coart 
'     '  OAoera. 

5  52  (N.Y.Sur.)  Code  Civ.  Proc.  S  2653,  is 
'unconstitutional,  in  so  far  as  it  deprives   the 

Supreme  Court  of  its  general  equitable  juris- 
diction over  guardians.- In  re  Littmann,  150  N. 
Y.  S.  607. 

(D)   Rale*  ot  Declaioa,  Adjndlcatloaa, 
Oplvlona,  aad  Records. 

$  89  (N.Y.Sup.)  A  decision  construing  a  stat- 
ute, which  has  stood  the  test  of  30  years  with- 
out legislative  alteration,  is  binding  as  a  prece- 
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dent.— Bradley  t.  Village  of  Union,  150  N.  Y. 
S.  112. 

i  97  (.N'.Y.Sup.)  In  determining  the  rights  of 
set-off  in  a  suit  by  the  receiver  of  a  national 
bank,  the  rule  prevailing  in  the  federal  courts 
should  be  followed.— Curtis  v.  Davidson,  130 
.N.   Y.  S.  305. 

IV.  COURTS  OF  UMITED  OR  IN- 
FERIOR JURISDICTION. 

$  169  (N.Y.Sup.)  Under    Laws   1911,   c.    669, 
increasing  the  jurisdiction  of  the  City  Court, 
but  d<-<'lared  unconstitutional,  and  Laws  1913, 
c.  210,  adding  section  319a,  Code  Civ.  Proc.,  au- 
thorizing the  transfer  of  causes  from  that  court 
to  the  Supreme  Court,  where  the  complaint  de- 
mands money  judgment  in  excess  of  $2,000,  held 
I  that  a  cause  in  the  City  Court  to  recover  $5,- 
(HH),  judgment  in  which  was  rendered  for  $2.- 
1  000,  but  later  reversed   on   defendant's  appeal, 
I  was  transferable  to  the  Supreme  Court  as  an 
action  to  recover  $5,000. — Margies  v.  Clyde  S. 
S.  Co..  l.W  X.  Y.  S.  4. 

I  188  (N.Y.Sup.)  An  accounting  between  co- 
partners is  not   witbin  the  jurisdiction  of  the 

,  City  Court.— Donald   8.   S.  Co.  v.  Lewis,   150 

I  N.  Y.  S.  89. 

!  {188  (N.Y.Sup.)  An  action  in  the  Supreme 
Court  to  recover  payments  under  conditional 
sale  contract,  under  Personal  Property  Law,  jl 
65,  is  not  an  action  on  a  implied  contract  of 
which  the  Municipal  Court  has  juri.<srliction, 
imder  Municipal  Court  Act,  S  1,  subd.  1,  as 
amended  by  T^aws  1905,  c.  513,  5  1,  but  is  an 
action  on  a  contract  of  conditional  sale,  of 
which  the  Municipal  Court  has  no  jurisdiction, 
under  section  1.39  of  that  act,  so  that  plaintiff, 
who  recovered  less  than  $250,  is  not  prevented 
from  recovering  coats  by  Code  Civ.  Proc.  f 
.3228,  subd.  5.— Seabott  v.  John  Wanaraalier, 
New  York,  1.50  N.  Y.  S.  223. 

§  188  (N.Y.Sup.)  Action  for  wrongful  dis- 
charge from  employment  on  salary  and  specified 
perrcntaKe  of  net  profits  held  improperly  dis- 
missed as  an  action  in  e<iuity  of  which  the  City 
Court  of  New  York  had  no  jurisdiction. — Seldin 
v.  Block,  150  N.  Y.  S.  471. 

{  IBS  (N.Y.Sup.)  Where  partners,  on  dissolu- 
tion, transfer  the  accounts  to  one  partner,  he 
becomes  the  absolute  owner,  and  may  maintain 
an  action  at  law  in  the  Municipal  Court  against 
one  of  the  former  partners  thereafter  collecting 
assets;  an  accounting  in  such  case  not  being 
necessar}'.- Barnett  v.  Newbury,  150  N.  Y.  S. 
5.50. 

{  189  (N.Y.Sup.)  An  accounting  between  co- 
partners not  being  within  the  jurisdiction  of  the 
City  Court,  a  complaint  therefor  should  be  dis- 
missed without  prejudice  to  the  right  to  sue  in 
a  court  of  competent  jurisdiction,  and  direct- 
ing a  verdict  for  defendant  was  error. — Donald 
S.  S.  Co.  v.  Lewis,  150  N.  Y.  S.  89. 

i  189  (N.Y.Sup.)  Though  in  the  Municipal 
Court  both  sides  oioved  for  a  directed  verdict, 
either  party  might  withdraw  his  motion  and  re- 
sume bis  right  to  have  the  issues  submitted  to 
the  jury.— Klishewiu  v.  Lipshitz,  150  N.  Y.  S. 
024.  

&  Indexes  see  same  topic  aad  section  (|)  NUMBER 
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$  189  (N.T.Sup.)  In  action  in  Municipal 
Court,  appliontion  for  issuance  of  commission 
two  days  before  chubp  was  set  for  trial  held 
Iiroperly  denied,  for  laches  and  want  of  go<vl 
faitb. — Nassau  Finance  Co.  v.  Suffrin,  lo()  X. 
Y.  S.  690. 

§  189  (N.T.Sup.)  Under  Municipal  Court 
Act,  §  1,  subd.  IS,  complaint  alleging  that  de- 
fendant was  a  foreign  corporation,  but  not 
stating  that  it  had  an  office  in  the  city  of  New 
Yorlt,  held  demurrable. — Kdward  T<Kld  &  Co.  v. 
.Southern  Pac.  Co.,  150  N.  Y.  S.  y7<J. 

i  189  (N.Y.Sup.)  L'nder  Code  Civ.  I'roc. 
a  13(jG,  136S,  136!>,  an  execution  on  a  City 
Court  judgment  is  good  though  not  tested,  and 
is  good  though  tested  in  the  name  of  a  justice 
of  the  Suprome  Court— In  re  Henry  Kupfer 
&  Co.,  150  N.  Y.  S.  1037. 

ITnder  Code  Civ.  Proc.  {§  1306,  1368.  1369, 
execution  on  City  Court  judgment  held  good, 
notwithstanding  erroneous  direction  therein  to 
return  it  to  the  coiiuty  clerk,  instead  of  the 
clerk  of  the  City  Court.— Id. 

§  1 89  (N.Y.Cit:^  Ct.)  Counsel  in  a  case  noticed 
for  the  commercial  calendar  of  New  York  City 
Court  must  be  prepared  to  try  the  case  on  the 
following  day,  or  present  by  atlldavit  excuse 
for  adjournment. — West  Klectrie  Hair  Curler 
Co.  V.  Hamilton  Corporation,  150  N.  Y.  S.  750. 

A  default  judgment  in  a  case  noticed  for  trial 
on  the  commercial  calendar  of  New  York  City 
Court  should  not  be  set  aside,  except  on  terms, 
unless  excuse  for  default  is  shown. — Id. 

To  justify  restoration  to  the  commercial  cal- 
endar of  the  New  Y'ork  City  Court  of  a  case 
dismi.<tsed,  there  must  be  an  excuse.— Id. 

A  default  judgment  of  New  York  (Uty  Court 
will  not  be  set  aside,  unless  defendant  will  pay 
taxable  costs,  costs  of  motion,  give  bond  to  se- 
cure judgment,  and  pay  sheriff's  fees  and  pound- 
age  under  execution  aud  levy. — Id. 

i  190  (N.Y.Sup.)  Where  it  did  not  appear 
that  jndsment  had  been  entered  on  demurrer  to 
the  complaint,  an  order  overruling  the  demur- 
rer was  not  appealable,  though  the  notice  of  ap- 
peal stated  that  defendant  appealed  from  the 
"order  and  judgment."— McManus  v.  McManus, 
150  N.  Y.  S.  87. 

jS  190  (N.Y.Sup.)  On  appeal  from  default 
jt>de:ment  of  the  Municipal  Court,  defendant 
may  present  affidavits  to  show  he  was  not  serv- 
ed with  summons. — Cohn  v.  Wilson,  150  N.  Y. 
S.  577. 

8  190  (N.Y.Sup.)  Under  Municipal  Court  Act, 
Sis  145,  334,  an  appeal  will  not  lie  from  an  order 
of  such  court  sustaining  a  demurrer  to  the 
complaint,  noted  on  the  summons,  wltliout  tlie 
entry  of  the  judgment. — Wiesenberg  v.  Rosen- 
berg, 150  N.  Y.  S.  6,32. 

i  190  (N.Y.Sup.)  No  appeal  lies  directly  from 
an  order  of  the  Municipal  Court  denyinit  a 
motion  for  the  issuance  of  a  commission. — Nas- 
sau Finance  Co.  v.  Suffrin,  1.50  N.  Y.  S.  C!t0. 

No  appeal  lies  from  a  default  judgment  ren- 
dered by  the  Municipal  Court. — Id. 

V.   COURTS  OF  PROBATE  JURISDIC- 
TION. 

i  200</2  (N.T.Sup.)  Surrogate's  Court,  on 
settlement  of  executor's  account'*,  hrld  to  have 
DO   jurisdiction  to  determine   title  to  property 


in  possession  of  executor,  claiming;  title  there- 
to, at  the  time  of  the  testator's  death. — In  re 
Hoffman's  Will,  150  N.  Y.  S.  776. 

VI.  COURTS  OF  APPELLATE   JURIS- 
DICTION. 

(B)   Court*  of  P«rtlo«I«r  States. 

i  237  (N.Y.Sup.)  Tlie  Appellate  Term  may  en- 
tertain appeals  from  the  justices  of  the  Munici- 
pal Court  indicated  by  an  iudor.sement  and  en- 
tered in  the  docket,  under  Municipal  Court  Rule 
3.— Leavitt  v.  Williams,  150  N.  Y.  S.  667. 

Vni.   CONCURRENT  AND   CONFLICT- 
ING  JURISDICTION,   AND 
COMITT. 

(A)  Courts    of    Same    State,    and    Transfer 
of  Causes. 

{ 486  (N.T.Sup.)  Iaws  1913.  c.  210.   adding 

section  31tta  to  the  Code  of  Civil  Procedure,  au- 
thorizing the  transfer  of  causes  from  the  City 
Court  of  the  City  of  New  York  to  the  Su- 
preme Court  where  the  complaint  demands  a 
money  judgment  for  more  than  $2,000,  held  v»l- 
id,  in  so  far  as  it  authorized  the  transfer  of  an 
action  to  recover  $5,000,  commenced  in  the  Citv 
Court,  in  which  recovery  was  limited  to  $2,000, 
but  in  which  the  judgment  was  reversed  on  de- 
fendant's appeaL — Margies  v.  C^'de  S.  S.  Co., 
150  N.  T.  S.  4. 

COVENANTS. 

See  Landlord  and  Tenant,  §  152, 
in.   PERFORMANCE   OR  BREACH. 

I  103  (N.Y.Sup.)  A  restriction  requiring  a  plot 
of  land  to  be  used  solely  for  one  private  dwoll- 
ing  is  violated  by  an  arrangement  whereby 
three  families  occupied  the  premises,  which  were 
managed  l>y  the  head  of  one  family  and  the  ex- 
penses of  all  paid  proportionately  by  each. — 
Kalb  v.  Mayer,  150  N.  Y.  8.  94. 

§  103  (N.Y.Sup.)  A  covenant  that  no  building 
should  be  erected  on  the  premises  other  than 
one  to  be  used  as  a  private  dwelling  or  habita- 
tion restricts  the  use  of  the  premises  to  a  private 
dwelling. — Goodhue  v.  Penuell,  150  N.  Y.  S. 
l.'Ju. 

A  covenant  that  no  building  should  be 
erected  on  the  premises  other  than  those  to  be 
used  as  private  dwellings  prohibits,  not  only 
the  erection  of  buildings  which  appear  to  be 
other  than  private  dwellincs,  but  also  the  use 
of  any  building  for  hotel  purposes. — Id. 


CREDIBILITY. 

See  Witnesses.  $  367. 

CREDITORS. 

See  Assignments  for  Benefit  of  Creditors;  At- 
tachment; Bankruptcy;  Fraudulent  Oonvey- 
ances. 

CRIMINAL  LAW. 

See  Arson ;  Conspiracy ;  Contempt ;  Disor- 
derly Conduct;  Disorderly  House;  False 
Pretenses ;  Indictment  and  Information : 
Larceny ;  Master  and  Servant,  S  342 ;  Par- 
ent and  Child,  $  17;   Receiving  Stolen  Goods. 
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X.  XATimB  JJID  EXSMEJITS  OF 

CRIME  AlfD  DEFENSES  IH 

OEltERAX.. 

{21  (N.Y.Sup.)  The  Keneral  rule  that  crim- 
inal intent  is  the  essence  of  the  ciime  does  not 
apply  to  an  act  which  is  simply  malam  pro- 
hibitum.—People  V.  Kimmel,  150  X.  Y.  8.  311. 

§29  (N.Y.Gen.Scss.)  That  the  evidence  dis- 
closes the  commission  of  a  greater  crime  than 
that  charged,  or  that  defendant  hasi  bten  .pro- 
ceeded against  for  the  lesser  of  two  crimes  com- 
mitted by  the  same  act,  is  not  ground  for  re- 
versal on  conviction  for  the  lesser  crime. — Peo- 
ple V.  Gussfcld,  150  N.  y.  S.  5!». 

VH.   FORMER  JEOPARDY. 

!  185  (N.T.Sup.)  XotwithstandinB  Code  Cr. 
Proc.  {  400,  authorising  indictment,  accused, 
who  was  first  tried  for  manslaughter,  cannot, 
upon  disagreement  of  the  jury,  be  reindictc<l  for 
murder  in  the  first  degree,  the  original  prosecu- 
tion being  dismissed,  as  the  first  trial  constitut- 
ed former  jeopardy. — People  ex  rel.  Bullock  r. 
Warden  of  City  Prison,  150  X.  Y.  S.  24. 

Vm.  PREI.IMIHART  COMPIiAINT, 
AFFIDAVIT.  WARRAirr.  EX- 
AMIITATION,  COMMITMENT, 
AND  SUMMARY  TRIAX. 

1223  (N.Y.Uen.Sess.)  Where  a  defendant  is 
charged  with  the  commission  of  a  specific  crime, 
the  Magistrate's  Court  of  the  City  of  New  York 
should  conduct  an  examination,  and  nut  a  sum- 
mary trial.— People  v.  (iussfeld,  150  N.  Y.  S. 
500. 

{248  (X.Y..Sup.)  The  Legislature  may  by 
statute  confer  on  magistrates  the  power  to  sum- 
marily hear  and  determine  what  conduct  is  dis- 
orderly, and  whether  it  tends  to  a  breach  of  the 
I>pa<e. — Cohen  v.  Warden  of  Workhouse,  150  N. 
Y.  8.  596. 

{249  (N.Y.Snp.)  Consolidation  Act,  {  1459, 
empowers  magistratps  to  determine  whether 
conduct  complained  of  is  disorderly,  and  wheth- 
er it  tends  to  a  breach  of  the  peace,  and  a  mag- 
istrate is  restetl  with  summary  jurisdiction  to 
bear  and  determine. — Cohen  T.  Warden  of 
Workhouse,  150  N.  Y.  8.  596. 

§  249  (N.Y.Gen.Scss.)  Pisorderly  conduct  tend- 
in;;  to  a  breach  of  the  peace  is  an  offense  for 
which  a  person  may,  under  the  express  provi- 
sions of  Consolidation  Act,  ${  1458,  1459.  be 
tried  in  a  Magistrate's  Court.— People  v.  Uuss- 
feld.  150  N.  Y.  S.  599. 

Where  the  affidavit  filed  with  the  magistrate, 
not  only  charges  a  defendant  with  disorderly 
conduct,  but  also  with  a  specific  crime,  the 
magistrate  cannot  entertain  the  charge  of  dis- 
orderly conduct,  but  must  make  inquiry  wheth- 
er there  is  reastmable  ground  to  believe  that 
the  designated  crime  has  been  committed.— Id. 

{252  (N.Y.Gen.Scss.)  An  information  filed 
with  a  magistrate  held  to  charge  disorderly  con- 
duct, but,  since  it  failed  to  allege  that  the  strik- 
ing was  unlawful  or  wrongful,  not  to  charge  a 
criminal  assault,  so  as  to  take  away  jurisdic- 
tion to  try  for  disorderly  conduct  and  require 


the  defendant  to  be  held  for  trial  for  assault. 
—People  V.  Gussfeld,  150  N.  Y.  S.  599. 

(A)  Jadlelal     Notice,     PresamptioBa,     and 
BardeB   «t   Proof. 

1321  (N.Y.)  An  indictment  is  presumptively 
ba.<;ed  on  legal  and  sufficient  evidence,  and  this 
presumption  continues  until  there  is  satisfac- 
tory proof  to  the  contrary. — People  v.  Sweeney, 
loe  N.  E.  013,  213  N.  Y.  37. 

(D)   Materiality   and   CoBip«teney  In   Gen- 
eral. 

S393  (N.Y.Sup.)  Penal  Law,  {  442,  is  not 
unt'onstitutinnal,  as  compelling  the  buyer  to  tes- 
tify a;:ainst  himself. — I'eople  ex  rel.  Woronoff  v. 
Mallon,  150  N.  Y.  S.  705. 

(P)  Admlnniona,  Derlarationa,  and  Rear- 
I  -ar. 

;  §1419.420  (N.Y.)  On  a  trial  of  inspectors  in 
,  the  police  department  for  conspiracy  to  obstruct 
,  justice,  it  was  not  error  to  refuse  to  permit  one 
I  of  the  defendants  to  proi'e  by  a  third  person 
'  that  the  defendant  had  expressed  a  wish  to  be 

relieved  of  his  command,  because  the  testimony 
1  was  hearsay.^PeopIe  v.  Sweeney,  IOC  N.  K. 
I  913.  213  N.  Y.  37. 

;  (J)  Teatimony  of  Acconipllcea  and  Code- 
I  fendanta. 

I     §507  (N.Y.)  One.    to    be    an    "accomplice." 
I  mu.<it  be  so  connected  with  a  crime  that  at  com- 
'  mon  law  be  might  have  been  convicted  as  prin- 
cipal, or  as  an  accessory  before  the  fact. — Peo- 
I  pie  V.  Sweeney.  10(i  N.  E.  913.  213  N.  Y.  37. 
The  wife  of  a  captain  of  police  who  knew  that 
a   patrolman   had  collected    graft   for   her   hus- 
band,  and    who    testified   that   her   payment   to 
a  third  person  was  at  ber  husband's  direction 
and  from  his  own  money,  and  that  she  had  no 
,  knowledge  of  what  was  to  be  done  with  the  mou- 
e.v,  M-as  not  an  accomplice  of  persons  conspir- 
ing to  induce  a  bribe  giver  to  leave  the  juris- 
\  diction.— Id. 

One'  who  actp<l  merely  as  mes.<cnRpr  for  de- 
fendants. con>ipiring  to  obstruct  justice  by  pre- 
venting a  witness  from  testifying,  was  not  an 
aoomplice.  where  his  knowledge  was  limited 
to  what  was  necessary  to  intelligently  convey 
the  nies-snge. — Id. 

1510  (N.Y.)  fnder  Co<le  Cr.  Proc.  55  2.';n. 
25s.  .'!!•'.*.  the  testim<my  of  accomplices  alone  is 
not  sutiiiient  to  siipoort  nn  indictment. — People 
V.  Swteney,  100  N.  E.  013,  213  N.  Y.  37. 


I  (K)  Confeaalona. 

i     §519  (N.Y.>  A    confession   made   to   the   dis- 
I  trict   attiirney  in   the   presence  of  a  third   per- 
1  son    held   properlv    received    in   evidence. — Peo- 
ple V.  Sweeuty,  106  N.  E.  913,  213  N.  Y.  37. 

(M)  'Welvht  and  SalBcleBcy. 

{  568  (N.Y.Sup.)  While  proof  of  motive  is  not 
ne<'pssary  if  defendant  actually  committed  the 
i  crime,  the  absence  of  motive  is  a  strong  circum- 
.  stance  in  exculpation,  where  the  evidence  is 
I  entirely  circumstantial  and  tuuatisfactory.- 
1  People   v.   Myer.   150  N.   Y.   S.  317. 
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Xn.   TBIAIi. 
(A)  FrcIlmlnKry  Proceedlnsa. 

§  6271/2  (N.Y.)  A  rulini;  on  a  motion  by  ac- 
cused for  a  copy  of  the  minutee  of  the  proceed- 
ings of  the  grand  jury  rests  in  the  discretion  of 
the  trial  court.— People  v.  Sweeney,  KHJ  X.  E. 
1)13,  213  N.  T.  37. 

5  627'/2  (N.T.Sup.)  A  motion  for  leave  to  in- 
spect the  minutes  of  the  erand  jury,  made  near- 
ly a  year  after  indictment  and  arraignment  will 
be  denied.— reople  v.  Strauss,  150  X.  Y.  S.  9i»l. 

S  730  (N.Y.  Sup.)  Where  counsel  assisting  the 
district  attorney  made  many  improper  state- 
ments during  the  talking  of  testimony  and  in 
arguing  the  case  to  the  jury  with  a  deliberate 
purpose  of  getting  before  them  matters  not  in 
evidence  and  improperly  influencing  them 
against  accused,  and  on  objection  the  court 
merely  directed  the  noting  of  an  exception,  the 
conviction  would  be  set  aside. — People  v.  Myer, 
150  N.  Y.  S.  317. 

(O)   Neceasity,  Reanlaltea,  and  Safllol«ney 
of  Inatrnctlona. 

§  781  (N.Y.)  It  is  not  error  to  refuse  a  charge 
that  the  testimony  of  a  witness  as  to  a  state- 
ment by  accused  in  the  nature  of  a  confession 
must  be  considered  in  the  light  of  the  rule  that 
confessions  are  the  weakest  and  most  suspicious 
testimony.— People  v.  Sweeney,  106  N.  E.  013, 
213  N.  Y.  37. 

Xin.  MOTIONS  FOR  NEW  TBIAI.  AND 
IN  ABREST. 

§940  (N.Y.Gen.Sess.)  A  defendant,  convict- 
ed as  a  second  offender  under  Penal  Law,  I 
1U41,  could  not,  on  motion  for  new  trial  for 
newly  discovered  evidence  that  because  of  his 
age  he  was,  under  section  2186,  guilty  of  no 
crime  when  first  convicted,  attack  the  validity 
of  such  conviction. — People  v.  De  Bellis,  150  N. 
Y.   S.   1064. 

XV.  AFFEAI.  AND  ERROR.  AND 
CERTIORARI. 

(A)  Form    of    Remedr.    Jnrliidlctloii,    Hiid 

Rlarlit  of  Revietv. 

§  1004  (N.Y.Sup.)  An  appeal  in  a  criminal 
case  is  a  mere  matter  of  favor,  and  the  Legis- 
lature may  withhold,  qualify,  or  limit  the  right 
of  appeal. — Cohen  v.  Warden  of  Workhouse, 
150  N.  Y.  S.  596. 

§  1023  (N.Y.Sup.)  A  motion  for  leave  to  in- 
spect the  minutes  of  the  grand  jury,  so  as  to 
dismiss  on  the  ground  the  evidence  did  not  war- 
rant the  indictment,  being  addressed  to  the 
sound  discretion  of  the  trial  court,  a  denial 
is  not  appealable. — People  v.  Strau.ss,  150  N.  Y. 
S.  991. 

(B)  Preaentatlon  and  Reaervatlon  in  Lo-vr- 
er    Coart    of    Gronnda   of    Review. 

f  1036  (N.Y.Gen.Sess.)  On  appeal  from  a 
conviction  by  a  Magistrate's  Court  of  a  viola- 
tion of  Public  Hack  Ordinance,  art.  7.  subd.  3, 
an  objection  that  the  proof  was  fatally  defec- 
tive in  a  certain  particular  could  not  be  first 
raised  above.- People  v.  Harris,  150  N.  Y.  S. 
557. 


(F*)   Dlamlaaal,    Bearlnv,    and    Refeearins. 

I  1132  (N.Y.)  Under  Code  Cr.  Proc.  ii  405a, 
499,  held  that  where  a  prisoner  convicted  of 
murder  had  been  committed  to  the  hospital  for 
insane  criminals  the  court  before  which  his 
appeal  was  pending  will  assume  the  possibility 
of  his  recovery  and  enlarge  tbe  time  for  argu- 
ment of  the  appeal  until  his  recovery. — People 
V.  Skwirsky,  107  N.  E.  47,  213  N.  Y.  151. 

(G)    Review. 

J  1149  (N.Y.)  A  ruling  on  a  motion  by  ac- 
cused for  a  copy  of  the  minutes  of  the  proceed- 
ings of  the  grand  jury,  being  within  the  discre- 
tion of  the  trial  court,  is  not  reviewable  on  ap- 
peal from  an  unanimous  decision  of  tbe  Appel- 
late Division  affirming  a  conviction. — People  v. 
Sweeney,  106  N.  E.  913,  213  N.  Y.  37. 

§1179  (N.Y.)  Where  a  conviction  has  been 
unanimously  affirmed  by  the  Appellate  Division, 
the  Court  of  Appeals  can  consider  only  ques- 
tions of  law  raised  on  the  trial.— People  t. 
Sweeney,  106  N.  E.  013,  213  N.  Y.  37. 

CUSTODY. 

See  Divorce,  H  302,  303. 

CUSTOMS  AND  USAGES. 

See  Evidence,  §§  471,  516,  540. 

DAMAGES. 

See  Action,  {  5;  Carriers  S§  105,  405,  408; 
Compromise  and  Settlement,  §  10;  Death.  ${ 
32.  99;  Eminent  Domain,  §§  101-162; 
Fraud.  $  59;  Libel  and  Slander,  S$  9.  .S:i 
114 ;  New  Trial,  §  75  :  Sales,  {  384 ;  Stip- 
ulations, S  14;  Trade-Marks  and  Trade- 
Names,  i  98. 

m.   GROUNDS  AND  SUBJECTS  OF 
COMPENSATORY-  DAMAGES. 

(C)   latereat,  Coata,  and  Bxpenaea  of  l.Iti- 
■tatlon. 

§  68  (N.Y.Sup.)  A  contractor,  disputing  the 
amount  due  on  the  final  payment,  held  in  no 
position  to  contend  that  defendant  should  have 
known  what  balance  was  due  it  thereon,  and 
hence  was  not  entitled  to  interest.— I.«vering  & 
(Jarrigues  Co.  v.  Century  Holding  Co.,  150  N. 
Y.  S.  640. 

VI.  MEASURE  OF  DAMAGES. 

(C)   Breach  of  Contract. 

§  120  (N.Y.Sup.)  In  an  action  for  breach  of  a 
broker's  contract  to  retire  certain  Ivmds  at  a 
certain  date  at  a  certain  profit,  held,  that  the 
plaintiff,  who  had  title  and  pos-session  of  the 
bonds,  might  recover  the  difference  between 
their  value  and  the  amount  for  which  defendant 
agreed  to  retire  them.— Dilts  v.  Wilson,  150  N. 
Y.  S.  628. 

VH.   INADEQUATE  AND   EXCESSIVE 
DAMAGES. 

i  130  (N.Y.Sup.)  A  verdict  for  $2,000  for  per- 
sonal injuries  will  not  be  disturbed,  where  plain- 
tiff lost  .?2G  a  week  for  25  weeks,  and  paid  ?150 
for  medical  services,  and  endured  considerable 
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pain  during  Ruch  time,  and  was  in  an  impaired 
phyHical  condition  at  the  time  of  the  trial. — 
Schmidt  v.  I^eonhardt  Michel  Brewing  Co.,  150 

N.  Y.  S.  85. 

Vin.   PI.EADINO,  EVIDEITOE,  ANB 
ASSESSMENT. 

(B)  ETldence. 

$  185  (X.Y.Sup.)  In  a  personal  injury  action 
by  a  street  sweeper,  run  down  by  an  automo- 
bile, nn  awnrd  of  51  damages  held  not  con- 
trary to  the  weizht  of  the  evidence. — Markowitz 
V.  Lindeman,  150  N.  Y.  S.  345. 


See  Carriers, 
Master  and 
'2m. 


DEATH. 

8  320,  347;    Commerce,  $  27; 
Servant,  §§  89,   152,  276,  281, 


II.   ACTIONS    FOR    CAUSING    DEATH. 
(A)  RiKht  of  Ae<lon  and  Defenaea. 

i  8  (N.Y.Sup.)  A  cause  of  action  for  death 
depends  solely  on  the  statute  of  the  state  where 
the  death  was  caused. — Lichtenstem  v.  Augusta- 
Aiken  Ry.  &  Electric  Corporation,  150  N.  Y. 
S.  092. 

§  1 1  (N.Y.Sup.)  A  cause '  of  action  for  death 
is  wholly  statutory. — Licbtenstern  y.  Augusta- 
Aiken  Ry.  &  Electric  Corporation,  150  N.  Y. 
S.  »»2. 

§  24  (N.Y.)  Action  by  an  administrator,  un- 
der Code  Civ.  Proc.  I  1902,  for  death,  may  be 
maintained,  though  he  is  the  sole  beneficiary 
and  death  was  caused  by  concurrent  neglit;ence 
of  him  and  defendunt.— Braiin  v.  Buffalo  Gen- 
eral Electric  Co.,  107  N.  E.  338. 

{32  (N.Y.)  Under  Laws  1873,  c.  830,  as 
amended  by  I^awa  1887,  c.  703,  relating  to 
the  rights  and  relations  of  an  adopted  child. 
Code  Civ.  Proc.  f|  1902-1905,  providing  a  re- 
covery for  wrongful  death  for  the  benettt  of 
decedent's  next  of  kin.  Domestic  Relations  I>aw, 
f  114,  and  Decedent  Estate  Law,  i  98,  subd.  7, 
held  that  the  brother  and  sister  of  decedent's 
deceased  adopted  mother  were  his  next  of  kin, 
entitled  to  substantial  damages. — Carpenter  v. 
Buffalo  General  Electric  Co.,  106  N.  E.  1020, 
213  K.  Y.  101. 

(D)   PleadiBK  and  BvideBOC. 

{ 47  (N.Y.Sup.)  A  complaint  for  wrongful 
death  of  a  strike  breaker  held  not  to  allege 
that  decedent's  death  was  the  result  of  defend- 
ant's negligence,  and  was  insufficient,  under 
<'iv.  Code  Ga.  1895,  §S  3828,  3829.-Lichten- 
stern  v.  Augusta-Aiken  Ry.  &  Electric  Corpora- 
tion, 150  N.  Y.  S.  992. 

8  58  (N.Y.Sup.)  Code  Civ.  Proc.  i  841b,  pro- 
viding that  in  an  action  for  death  the  contribu- 
tory negligence  of  the  person  killed  shall  be  a 
defonKc  to  be  pleaded  and  proved  by  the  defend- 
ant, does  not  apply  to  an  action  for  death  oc- 
curring prior  to  the  enactment  of  the  statute. — 
Skelton  v.  Loliigh  Valley  R.  Co.,  150  N.  Y.  S. 
97. 


(B)  Damasea.  Forfeltnre.  or  Fine. 

{  99  (N.Y.Sup.)  A  verdict  for  $5,000  for  the 
death  of  a  boy  about  ten  years  old  held  not  ex- 
cessive.— Meehan  v.  Adirondack  Electric  Power 
Corporation,  150  N.  Y.  S.  714. 

DEBTOR  AND  CREDITOR. 

See  Assignments  for  Benefit  of  Creditors;  At- 
tachment ;  Bankruptcy ;  Fraudulent  Convey- 
ances. 

DECEDENTS. 

See  Descent  and  Distribution. 

DECEIT. 

See  Fraud. 

DECISION. 

See  Courts,  SS  89,  07. 

DECLARATION. 

See  Pleading. 

DECLARATIONS. 

See  Evidence,  i  271. 

DEEDS. 

See  Limitation  of  Actions,  g  100;  Mortgages; 
Parties,  {  40. 

DEFAMATION. 

See  Libel  and  Slander. 

DEFAULT. 

See  Judgment,  H  101-167,  662. 

DELAY. 

See  Carriers,  g  105. 

DEMURRER. 

See  Pleading,  g  214. 


DENTISTS. 


42,  207,  230;    Phy- 
2,  22;    Statutes,  g 


See  Constitutional  Law, 
sicians  and  Surgeons, 
79. 

DEPOSITARIES. 

See  Deposits  in  Court 

g  6  (N.Y.Sup.)  The  power  of  the  council  of 
a  city  to  select  a  depositary  of  the  funds  of 
a  city  need  not  be  exprps«ly  conterrfd,  but  it  is 
sufficient  if  it  can  necessarily  or  fairly  be  im- 
plied from  the  powers  expressly  granted. — City 
of  Newburgh  v.  Dickey,  150  N.  Y.  S.  175. 

The  Newburgh  city  charter,  fixing  the  legis- 
lative iMwer  in  the  city  council,  with  authority 
to  manage  and  control  the  finances  of  the 
city,  and  to  do  all  acts  necessary  to  carry  into 
effect  any  general  power  and  for  the  good  gov- 
ei-nment  of  the  city,  impliedly  confers  on  the 
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council  the  power  to  designate  a  depositary  of 
public   fundK. — Id. 

The  Newburgh  city  charter,  requiring  the 
city  treasurer  to  receive,  keep  an  account  of, 
and  pay  out  money  of  the  city,  does  not  confer 
on  the  city  treasurer  the  power  to  select  a  de- 
positary for  public  funds. — Id. 

A  city  treasurer,  thous;h  required  to  give  a 
bond  for  his  faithful  discharge  of  the  duties  of 
his  office  and  the  payment  over  of  all  money 
received  by  him  has  no  authority  to  select  a 
depositary  of  public  funds. — Id. 

DEPOSITIONS. 

§  12  (N.Y.Sup.)  Under  Code  Civ.  Proc  i  872, 
subd.  5,  an  afflda\'it  alleging  that  the  proposed 
witness  resided  in  an  adjoining  state,  and  had 
no  place  of  business  within  the  state,  warrants 
his  examination  before  trial. — Frank  v.  Gruber, 
150  N.  Y.  S.  GC4. 

S  36  (N.Y.Sup.)  In  view  of  Code  Civ.  Proc.  § 
768,  an  affidavit  to  obtain  examination  of  a  wit- 
ness before  trial  may  be  amended  after  order 
granted,  so  as  to  state  defendant's  residence,  as 
required  by  section  872,  subd.  1. — Frank  v.  Gru- 
ber, 150  N.  Y.  S.  664. 

DEPOSITS. 

See  Banks  and  Banking,  |S  124,  129. 

DEPOSITS  IN  COURT. 

S  4  (N.Y.)  The  provisions  of  the  Banking 
Law,  §  186,  subds.  6,  11,  and  sections  189,  190, 
and  Code  Civ.  Proc.  S§  74.3-754.  providing  for 
depositaries  of  moneys  paid  or  brought  into 
court,  refer  to  the  courts  of  our  own  state,  and 
not  the  federal  bankruptcy  court. — Henkel  v. 
Carnegie  Trust  Co.,  107  N.  E.  .346,  213  N.  Y. 
185. 

DESCENT  AND  DISTRIBUTION. 

See  Death.  §  32 ;  Dower :  Executors  and  Ad- 
ministrators;  Insurance,  §  589;  Taxation, 
§§  859-895;    Wills. 

II.   PERSONS   ENTITI,ED   AND   THEIR 

RESPECTIVE    SHARES. 

(A)   Hein    and   Nvxt   of   Kin. 

$47  (N.Y.Rur.)  Under  Decedent  Estate  Law, 
S  26,  a  child  born  to  testator  after  the  makins? 
of  his  will,  who  survived  him  and  was  not 
mentioned  therein,  took  the  same  share  of  tlie 
estate,  subject  to  the  same  deductions,  as 
though  testator  had  died  intestate.— In  re 
Campbell's  Will,  150  N.  Y.  S.  416. 

CB)   Surviving  Hnaband  or  'Wife. 

§52  (N.Y.Sup.)  Where  a  decedent  left  a 
widow,  a  brother,  a  sister,  and  niece  as  his 
sole  next  of  kin,  the  widow  was  entitled  to 
one-half  of  the  surplus  of  his  personal  proper- 
ty and  to  the  whole  of  the  residue,  if  it  did 
not  exceed  $2,000.  including  a  sum  deposited 
in  a  bank  to  the  joint  credit  of  decedent's  broth- 
er and  plaintiff,  decedent's  niece,  as  a  part 
of  decedent's  personal  estate,  as  provided  bv 
Decedent  Estate  Law.  §  !)8,  subd.  3.— Nichols 
V.  Smith,  150  N.  Y.  S.  410. 


i  63  (K.Y.Sur.)  A  husband,  unintentionally 
killing  his  wife  in  trying  tn  shoot  her  paramour, 
with  whom  she  had  eloped,  is  not  barred  from 
taking  a  distributive  share  in  her  estate  pur- 
suant to  Decedent  Estate  Law,  {  100.— In  re 
Wolf,  1.50  N.  Y.  S.  788. 

m.   RIGHTS  AND  UABII.ITIES  OF 
HEIRS  AND  DISTRIBUTEES. 

(A)   Nature   and    Biitabllaliinent    of    RlKhts 
in  General. 

S7I  (N.Y.Sup.)  A  complaint  held  to  suffi- 
ciently show  that  testator  left  no  direct  de- 
scendants, and  that  complainants  and  thn;- 
infant  defendants  were  his  sole  surviving  next 
of  kin.— Tuthill  v.  Forbes,  150  N.  Y.  S.  387. 

S9I  (N.Y.Sup.)  An  action  cannot  be  main- 
tained by  the  next  of  kin  of  a  deceased  per.S'Ui 
to  recover  personal  claims  which  accrued 
against  another  in  the  decedent's  lifetime. — 
Nichols  V.  Smith,  150  N.  Y.  S.  410. 

DESCRIPTION. 

See  Names;    Receiving  Stolen  Goods,  J  7. 

DEVISES. 

See  Wills. 

DIRECTORS. 

See  Corporations,  §§  306-521. 

DISBARMENT. 

See  Attorney  and  Client,  §$  44,  58. 

DISCHARGE. 

See  Accord  and  Satisfaction;   Compromise  and 
Settlement;   Insane  Persons,  $  29;   Payment. 


DISCOVERY. 


n. 


TTNDER   STATTTTORT  PBOVI> 
SIONS. 


lA)  Intcrroicat«rleB    and    ISsautlnatlon    of 
I'artleii   and   o(   Other   Person*. 

1 36  (N.Y.Sup.)  In  action  for  accounting, 
plaintiff  held  entitled  to  examine  defendant  be- 
fore trial  as  to  his  right  to  an  accounting,  but 
not  on  issues  which  would  arise  ouly  when  lu- 
had  established  such  right. — Vejarano  v.  Brun- 
ing,  150  N.  Y.  S.  778. 

In  suit  to  set  aside  for  fraud  assignment  ui 
IKilicy,  alleged  abandonment  thereof,  and  con- 
sent to  change  of  beneficiary,  plaintiff  heUt 
entitled  to  examine  defendant  before  trial  ns 
to  the  state  of  the  accounts  between  them  at 
the  time  of  such  assignment,  etc.— Id. 

§40  (N.Y.Sup.)  Plaintiff  held  not   ordinarily 

entitled  to  examine  defendant  before  trial  as  to 
matters  of  defense,  but  examination  will  not  be 
denied,  where  the  so-called  defenses  were  mere- 
ly the  negative  of  matters  constittlting  the 
cause  of  action.— Vejarano  t.  Bruning,  150  N. 
Y.  S.  778. 

§51  (N.Y.Sup.)  To  entitle  a  plaintiff  to  ex- 
amine a  defendant  before  trial,  under  Code  Civ. 
Proc.  §  872,  plaintiff  must  show  the  material- 
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ity  and  necessity  of  the  testimony.— Van  Siper 
V.  Ray.  150  N.  Y.  S.  047. 

S  55  (N.T.Sup.)  Order  for  examination  before 
trial,  pursuant  to  Code  Civ.  Proc.  {  872,  and 
General  Kules  of  Practice,  rule  82,  held  not 
authorized  by  affidavit  which  failed  to  state  the 
substance  of  matters  to  be  inquired  about. — 
Van  Riper  t.  Ray.  150  N.  Y.  S.  947. 

DISCRETION  OF  COURT. 

Spp  Appeal.  §  977;  Criminal  Law,  U  627%, 
1023,  1149;  Eminent  Domain,  {  265;  Mar- 
riage, i  1;   New  Irial,  1 103. 

DISMISSAL  AND  NONSUIT. 

See  Apnea).  Si  172,  262,  279.  927.  1175;  Courts, 
iS  188,  189;  .Tudgmpnt,  $}  197,  200;  Master 
and  Servant,  f  21 ;  Pleading,  {  397;  Trial,  SS 
159-165. 

n.  INVOtTTNTABT. 

S  48  (N.Y.Sup.)  In  an  action  for  personal  in- 
jury against  landlord  and  tenant,  dismissal  as 
to  the  tenant  before  plaintiffs  case  was  con- 
<-luded,  and  before  the  extent  of  tiie  tenant's 
control  of  the  premises  was  disclosed,  held  er- 
roneous.— Wax  V,  Woodbury  G.  Lanedon  Co., 
150  N.  Y.  S.  351. 

DISORDERLY  CONDUCT. 

See  Criminal  Law,  |S  248,  249,  252. 

}  2  (N.Y.Sup.)  Consolidation  Act,  {  1459,  rel- 
ative to  disorderly  conduct,  enacted  jprior  to  sec- 
tion 1458  on  the  same  subject,  is  mdependeiit 
of  and  unrelated  to  section  1458,  and  is  not 
modified  thereby.— Cohen  v.  Warden  of  Work- 
house, 150  N.  Y.  S.  506. 

DISORDERLY  HOUSE. 

f  10  (N.Y.Sup.)  Under  Tenement  House 
T.aw,  I  124,  and  Laws  1018,  c.  598,  amending 
sections  109,  150,  15.3,  and  154,  the  owner  of  a 
tenement  house  used  for  purposes  of  prostitu- 
tion without  his  permission  or  knowledge  is  not 
liable  for  the  civil  penalty  prescribed  in  section 
124.— Tenement  House  Department  of  City  of 
Now  York  v.  McDevitt,  100  N.  Y.  S.  583. 

DISSOLUTION. 

See  Partnership,  {  348. 

DISTRIBUTION. 

See  Descent  and  Distribution ;  Executors  and 
Administrators.    . 

DIVORCE. 

See  Husband  and  Wife,  $  270 ;  Infants,  S{  78, 
79 ;    Jury,  §  28. 

IV.   JURISDICTION.   PROCEEDINGS, 
AND   REUEF. 

(A)   Jurisdiction,   Venae,  and  lilmitotlona. 

S  62  (N.Y.Sup.)  A  husband,  separated  from 
his  wife  by  agreement,  cannot  establisli  a  mat- 
rimonial domicile  in  another  state,  so  as  to  give 


the  courts  of  that  state  jurisdiction  to  grant 
him  a  divorce  without  service  upon  the  wife.-' 
Licht  V,  Licht,  150  N.  Y.  8.  643. 

(C)    Pleading;. 

{  101  (N.Y.Sup.)  Under  Code  Civ.  Proc.  | 
1770,  a  defendant  in  divorce  may  Interpose  as 
a  counterclaim  a  ground  for  divorce  or  may 
maintain  a  separate  action  therefor.— Davis  v. 
Davis,  150  N.  Y.  8.  636. 

(F)   Jadflrnient  or  Decree. 

i  165  (N.Y.Sup.)  Where  a  husband  did  not 
question  a  divorce  procured  by  bis  wife,  al- 
though he  was  entitled  to  impeach  it,  she  can- 
not question  it  and  recover  on  a  previous  sep- 
aration agreement.— Felberbaum  v.  Felberbaum, 
160  N.  Y.  8.  907. 

V.  akhcont.  allowances,  and 

DISPOSITION   OF  PROPERTY. 

§209  (N.Y.Sup.)  Award  to  a  wife  of  tempo- 
rary alimony  in  an  action  by  the  husband  held 
not  binding  in  a  subsequent  action  by  the  wife 
for  divorce  pending  the  husband's  actions,  but 
she  must  stipulate  to  waive  the  alimony  so 
awarded  to  her  before  grant  of  temporary  ali- 
mony in  her  action. — Davis  v.  Davis,  150  N.  Y. 
S.  636. 

11221  (N.Y.Sup.)  The  court  cannot  grant  coun- 
sel fees  after  final  judinnent  dissolving  the  mar- 
riage.—Bishop  v.  Bishop,  1.50  N.  Y.  8.  (UK). 

i  243  (N.Y.Sup.)  An  agreement  entered  into 
between  a  husband  and  wife  the  day  after  the 
wife  secured  a  decree  for  divorce  with  alimoqy 
held  to  l>e  an  executed  release  of  the  judgment 
for  alimony  and  not  an  executory  agreement  to 
release,  when  the  payments  specified  in  the 
agreement  should  be  made. — Van  Ness  v.  Ran- 
som, 150  N:  Y.  S.  251. 

§  245  (N.Y.Sup.)  Where  there  has  been  no 
change  in  the  husband's  financial  condition,  it 
is  useless  to  appoint  a  referee  to  take  proof 
of  the  merits  of  his  application  to  reduce  ali- 
mony.—Lovene  V.  Levene,  150  N.  Y.  S.  70S. 

i  277  (N.Y.Sup.)  In  an  action  against  admin- 
istrators to  recover  installments  of  alimony, 
evidence  that  the  wife  did  not  sign  an  agree- 
ment releasing  the  judgment  held  insufficient  to 
rebut  the  certificate  of  the  commissioner  of 
deeds.- Van  Ness  v.  Ransom,  150  N.  Y.  S.  251. 

VI.  OUSTODT  AND  SUPPORT  OF 

CHIU>REN. 

$  302  (N.Y.Sup.)  An  interlocutory  judgment 
of  divorce,  which  awards  the  custody  of  a 
child,  is  not  binding  as  to  the  custody,  where 
the  judgment  has  been  vacated,  and  the  court 
in  a  subsequent  action  may  provide  for  the 
custody.— Davis  v.  Davis,  150  N.  Y.  S.  636. 

$303  (N.Y.Sup.)  Where  a  divorce  decree 
awarded  an  infant  child  to  the  mother  and 
confirmed  her  voluntary  agreement  to  maintain 
it.  she  could  not  be  relieved  of  her  obligation, 
except  on  evidence  of  present  inability  to  sup- 
port the  child.— Karle  v.  Earle,  150  N.  Y.  S. 
17.'!. 

The  question  of  the  ability  of  a  mother,  f<> 
whom  her  infant  child  was  awarded  by  a  di- 
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rorce  decree  coDfirming  her  obligation  to  main- 
tain the  child,  can  be  determined  only  by  com- 
parison of  her  income  with  her  necessary  expen- 
aiturea. — Id. 

Where  a  divorced  wife,  who  remarried, 
sought  to  be  relieved  of  the  obligation  to  main- 
tain an  infant  child  awarded  to  her  by  the  di- 
vorce decree  on  the  ground  of  her  inability 
to  maintain  the  child,  a  full  inquiry  into  the 
financial  ability  of  the  second  husband  to  sup- 
port her  must  be  allowed. — Id. 

JS  303  (N.Y.Sup.)  A  divorce  having  been 
granted  for  the  wife's  error,  and  her  children 
having  been  given  to  her  husband,  and  she  hav- 
ing remarried  two  years  afterwards  a  man  in 
no  way  connected  with  her  former  misconduct, 
she  was  entitled  to  have  the  decree  modified,  so 
as  to  permit  her  to  visit  her  children. — Powers 
v.  Powers,  150  N.  Y.  S.  213. 

J  303  (N.Y.Sup.)  Under  Code  Civ.  Proc.  J! 
1771,  a  provision  awarding  custody  of  a  child 
in  an  action  for  divorce  may  be  modified  as 
the  welfare  of  the  child  may  demand. — ^Davis  v. 
Davis,  150  N.  Y.   S.  6.%. 

DOCTORS. 

See  Physicians  and  Surgeons. 

DOCUMENTS. 

See  Evidence,  {  377. 

DOGS. 

See  Animals,  §  68. 

DOMICILE. 

Sec  Divorce,  f  62. 

§  I  (N.Y.Sur.)  That  a  person  lived  at  vari- 
ous hotels  within  the  city,  instead  of  in  a  pri- 
vate dwelling  house,  does  not  preclude  him 
from  regarding  the  city  as  his  home,  which  is 
not  a  term  of  art,  but  of  fact. — In  re  Ruther- 
ford's Estate,  150  N.  Y.  S.  734. 

1 4  (N.Y.Sup.)  A  former  resident  of  New 
York  held  to  have  acquired  a  residence  out- 
side of  the  state,  while  living  with  his  son  dur- 
ing the  construction  of  his  own  home  in  such 
other  state.— In  re  Wise's  Estate,  150  N.  Y.  S. 
782. 

$  4  (N.Y.Sur.)  Where  a  resident  of  New  York 
was  given  a  house  in  Vermont,  which  h«  visited 
on  two  occasions,  and  thereafter  formed  an 
intention  to  make  tliat  state  his  home,  but 
never  went  there  again,  he  did  not  acquire  a 
domicile  in  Vermont. — In  re  Rutherford's  Es- 
tate, liiO  N.  Y.  S.  734. 

S  10  (N.Y.Sur.)  In  proceedings  to  appraise  an 
inheritance  tax,  evidence  held  to  show  that  the 
decedent  was  domiciled  within  the  state  at  a 
period  two  years  before  his  death. — In  re  Ruth- 
erford's Estate,  150  N.  Y.  S.  734. 


DONATIONS. 


See  Gifts. 


DOWER. 

I.   NATURE  AMD  REQmSITES. 

S  I   (N.Y.Sup.)  Dower  exists  not  only  to  fur- 
nish means  for  the  wife  and  for  the  nurture 


of  the  children  after  the  de«th  of  the  husband, 
but  also  for  reasons  of  public  policy,  and  is  rec- 
ognized as  a  positive  and  definite  institution.— 
Rnmsey  v.  Sullivan,  150  N.  Y.  S.  287, 

5  3  (N.Y.Sup.)  Dower  does  not  result  from 
any  contractual  relation  between  husband  and 
wife,  express  or  implied,  and  the  Lesislatun- 
may  alter,  abolish,  or  diminish  such  right  while 
it  still  remnins  inchoate.— Rumsey  v.  Sullivan. 
150  N.  Y.  H.  287. 

f  5"/2  [New,  vol.  10  Key-No.  Series] 

(N.Y.Sup.)  The  requisites  of  dower  are  a 
valid  marriage,  the  seisin  of  the  husband,  and 
his  death.— Rumsey  v.  Sullivan,  150  N.  Y.  S. 
287. 

II.  INCHOATE  INTEREST. 
(A)  RlKhta  and  Remedlen  of  IVlfe. 

{29  (N.Y.Sup.)  An  inchoate  dower  right  is 
not  an  estate  nor  an  interest  in  real  estate, 
but  is  merely  a  substantial  right  possessin:; 
many  of  the  incidents  of  property  which  may, 
in  certain  cases,  her  protected  by  the  court, — 
Rumsey  v.  .Sullivan,  150  N.  Y.  S.  287. 

S35  (N.Y.Sup.)  Wife,  by  reason  of  her  in- 
choate right  of  dower,  held  not  entitled  to  en- 
join husband's  grantee  in  husband's  lifetime 
from  drilling  for  oil  or  gas  and  removing  or 
selling  the  oil  or  gas. — Rumsey  v.  Sullivan, 
150  N.  Y.  S.  287. 

III.   RIGHTS   AND   REMEDIES   OF 
WIDOW^. 

8  114  (N.Y.Sup.)  A  widow,  by  Tirtue  of  her 
right  of  dower,  may  operate  and  work  mines 
and  oil  and  gas  wells  opened  during  her  hus- 
band's lifetime,  but  may  not  open  new  mines 
or  wells.- Rumsey  t.  Sullivan,  160  N.  Y.  S. 
2S7. 

DRAINS. 

See  Easements,  {  42. 

DRAMSHOPS. 

See  Intoxicating  Liquors. 

DRUGGISTS. 

§  1 1  (N.Y.Sup.)  Under    Public    Health    T.nw. 

§S  234,  235,  and  section  240,  subds.  10,  11,  as 
amended  by  Laws  1010,  c.  422,  members  of 
partnership  held  liable  for  penalty  for  act  of 
their  clerk,  a  registered  pharmacist,  in  com- 
pounding and  selling  an  adulterated  drug. — 
People  V.  Kimmel,  150  N.  Y.  S.  811. 

DUE  PROCESS  OF  LAW. 

See  Constitutional  Law,  §§  2S2-200. 

EASEMENTS. 

See  Constitutional  Law,  J  2S5;  Highwavs: 
Municipal  Corporations,  S§  667,  658,  W3: 
Taxation,  §{  62,  607,  665. 

n.  EXTENT  OF  RIGHT.  XTSE.  AND 
OBSTRUCTION. 

M2  (N.Y.Sup.)  Grant  of  land  with  certain 
rights  as  to  a  sewer  outlet  on  land  thereafter 
conveyed  to  plaintiff  held  to  make  such   land 
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subject  to  access  and  sewer  connections  from 
adjacent  lots,— Heyman  v.  Biggs,  160  N.  Y.  S. 
246. 

EJECTION. 

See  Carriers,  i  356. 

EJECTMENT. 

See  Set-Off  and  Counterclaim,  {  28. 

in.   PLEADIirO  AND  EVIDENCE. 

$72  (N.Y.Sup.)  A  counterclaim  in  an  action 
of  ejectment  held  not  to  be  Insufficient,  under 
<'ode-Civ.  Proc.  f  501.  because  it  was  in  tlic 
alternative.— Kelly  v.  Struth,  150  N.  T.  S.  391. 

V.  SABIAGE8,   MESNE   PBOFITS,    XM- 
PROVEIOINTS.   AND  TAXES. 

i  146  (N.Y.Sup.)  Where  a  counterclaim  for 
-value  of  improvements  and  taxes  paid,  inter- 
posed in  an  action  of  ejectment,  alleges  the 
facts,  defendant  is  not  deprived  of  the  right  to 
offset  his  claim  by  the  failure  to  specifically  de- 
mand that  the  expenditures  be  offset.— Kelly  v. 
Struth,  150  N.  Y.  S.  391. 

Under  Code  Civ.  Proc.  §  501,  a  counterclaim 
in  an  ejectment  suit,  setting  up  a  cause  of  ac- 
tion in  favor  of  defendant  to  foreclose  a  mort- 
gage, defeating  the  rights  of  plaintiff  in  eject- 
ment, may  set  up  also  that,  in  event  plaintiff 
in  ejectment  succeeds,  defendant  he  allowed  to 
recover  for  improvements,  taxes  paid,  etc. — Id. 

ELECTION  OF  REMEDIES. 

See  Sales,  i  479. 

ELECTIONS. 

See  Mandamus,  H  10,  23,  178. 

VI.  NOMINATIONS  AND  PRIMART 

ELECTIONS. 

I  126  (N.Y.Sup.)  The  official  ballot  of  a  pri- 
mary election  should  be  printed  and  subject  to 
inspection  for  a  sufficiently  long  time  before  the 
election  to  enable  candidates  and  voters  to  see 
that  it  complies  with  the  law.— In  re  Holtzmann, 
150  N.  Y.  S.  270. 

That  the  ballot  did  not  comply  with  Election 
Law,  I  58,  in  that  a  portion  of  the  names  on 
the  ticket  were  irregularly  numbered,  held  not  to 
invalidate  the  election,  where  there  was  no  de- 
ception.—Id. 

g  159  (N.Y.Sup.)  Though  no  appropriate  place 
was  provided  on  ballot  for  voting  for  office,  va- 
cancy in  which  was  to  be  filled,  and  though 
no  voter  proceeded  under  Election  Law,  J  344, 
to  have  such  omission  corrected,  voters  held  en- 
titled to  have  votes  cast  by  writing  names  on 
the  official  ballot  canvassed  and  counted. — In  re 
Ucitz,  150  N.  Y.  S.  43. 

ELECTRICITY. 

See  Rminent  Domain,  K  10,  35. 

Ji  16  (N.Y.Sup.)  The  leaving  of  a  wire,  charg- 
ed with  electricity,  suspended  so  that  It  was 
only  four  or  five  feet  from  the  ground,  where  it 
crossed  a  vacant  lot,  was  such  gross  negligence 


as  to  render  the  company  liable  for  resulting 
injuries.- Keith  v.  Payne,  150  N.  Y.  S.  37. 

S  19  (N.Y.Sup.)  In  an  action  for  injuries  to 
plaintiff,  while  inspecting  an  electric  wire  left 
suspended  a  short  distance  above  a  vacant  lot 
adjoiniug  his  home,  to  ses  whether  it  was  dan- 
gerous to  his  children,  and  who  came  in  contact 
with  the  wire  in  an  unknown  manner,  evidence 
held  not  to  show  contributory  negligence  as  u 
matter  of  law.— Keith  v.  Payne,  150  N.  Y.  S.  37. 

$  19  (N.Y.Sup.)  Whether  an  electric  power 
company,  maintaining  near  a  school  a  pole  on 
which  a  live  wire  rested,  was  negligent  in  fail- 
ing to  maintain  the  wire  in  a  safe  condition, 
held  for  the  jury.— Meehan  v.  Adirondack  Elec- 
tric Power  Corporation,  150  N.  Y.  S.  714. 

EMINENT  DOMAIN. 

I.   NATURE,   EXTENT.  AND  DEIJEOA. 
TION   OP  POWER. 

§  10  (N.Y.Sup.)  Transportation  Corporations  ■ 
Law,  §  61,  authorizing  electric  light  companies 
in  towns  or  villages  to  exercise  the  power  of 
condemnation,  is  not  applicable  to  cities. — On- 
eonta  Light  &  Power  Co.  v.  Schwarzenbach,  150 
N.  Y.  S.  76. 

S  14  (N.Y.Sup.)  That  an  improvement  will 
benefit  one  person  or  class  of  persons  more 
than  others,  or  in  some  degree  subserve  private 
purposes,  is  not  an  objection  to  the  act  author- 
izing an  exercise  of  the  right  of  eminent  do- 
main, where  the  intended  use  is  open  to  the 
whole  public— Oneont.i  Light  &  Power  Co.  v. 
Schwarzenbach,  150  N.  Y.  S.  76. 

§  35  (N.Y.Sup.)  Land  overflowed  by  dams  of 
corporation  which  had  contracted  to  furnish 
electric  lis;ht  and  power  to  a  city  and  its  in- 
habitnuts  held  taken  for  a  public  use. — Oneontn 
Light  &  Power  Co.  v.  Schwarzenbach,  150  N. 
Y.  S.  76. 

§47  (N.Y.Sup.)  Where  a  street  for  many 
years  had  been  used  as  such,  and  the  city  had 
had  exclusive  use  of  it  without  adverse  claim, 
the  city  could  not  condemn  parts  thereof  as  to 
which  it  was  doubtful  whether  it  had  title  in 
fee,  especially  where  its  real  purpose  was  to 
construct  an  elevated  railroad  therein. — In  re 
Ely  Ave.  in  City  of  New  York,  150  N.  Y.  S. 
698. 

i  56  (N.Y.Sup.)  The  necessity  for  land  sought 
to  be  condemned  by  an  electric  light  and  power 
company,  which  will  justify  Its  condemnation, 
need  onljr  be  a  reasonable  necessity  of  the  cor- 
poration in  the  discharge  of  its  dnty  to  the  pub- 
lic.— Oneonta  Light  &  Power  Co.  v.  Schwarzen- 
bach, 150  N.  Y.  S.  76. 

II.   COMPENSATION. 

(B)  Taklnir      or      Iit]«rtm«r      Property      aa 
Ground  (or  Compenaatton. 

{101  (N.Y.Sup.)  Under  Railroad  Law,  §§  91, 
92,  and  Highway  Law,  g  59,  an  adjacent  land- 
owner, damaged  by  change  in  highway  grade 
made  by  the  state  to  eliminate  a  grade  cross- 
ing, cannot  recover  from  the  state.- People  v. 
Dawson,  150  N.  Y.  S.  679. 

$  119  (N.Y.Sup.)  A  subway  under  a  street 
and  an  elevated  railroad  over  its  surface  are 
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additional  burdens  on  tlie  street  and  adjacent 
property,  which  cannot  be  placed  thereon  with- 
out compensation  to  the  abutting  owner. — In  re 
Ely  Ave.  in  City  of  New  York,  150  N.  Y.  S. 
698. 

(C)   Meavire    and   Amomnt. 

{  133  (N.T.)  The  state  condemning  a  ware- 
house for  the  use  of  a  barge  canal  may  not  re- 
ject the  machinery  therein  attached  as  fixtures 
m  computing  compensation,  where  there  was 
nothing  in  the  notice  of  appropriation  except- 
ing such  fixtures.— Jackson  v.  State,  '106  N.  E. 
758,  213  N.  Y.  34. 

§  149  (N.Y.Sup.)  Where  a  city  acquired  for  a 
street  a  strip  owned  in  fee,  but  incumbered 
by  a  private  easement  for  a  street  in  abutting 
owners,  it  was  error  to  award  substantial  dam- 
ages.—In  re  Hamburger,  150  N.  Y.  S.  771. 

(D)  FeraoBB  Bntltled  and  Payment. 

§  152  (N.Y.Sup.)  Successors  in  title  of  pur- 
chasers of  lots  acquiring  a  private  easement 
over  a  strip  for  street  purposes  held  not  en- 
titled to  any  part  of  the  award  for  taking  the 
strip  by  a  city  for  a  street.- In  re  Hamburger, 
150  N.  Y.  S.  771. 

§  162  (N.Y.Sup.)  Award  for  taking  for  a 
street  land  beld  by  a  railroad  ander  a  grant 
conditioned  that  it  should  revert  if  not  used  for 
railroad  purposes,  held,  under  Greater  New 
York  Charter,  §S  985,  1001,  properly  made  to 
unknown  owners. — In  re  Blondell  Ave.  in  City 
of  New  York,  150  N.  Y.  S.  403. 

III.  PROCEEDINGS   TO   TAKE   PROP- 
ERTY  AND   ASSESS   COM- 
PENSATION. 

I  166  (N.Y.Sup.)  The  building  of  a  subway  by 
a  city  is  a  "business  enterprise"  and  a  "munici- 
pal purpose,"  and  not  a  "street  jiiirpose,"  such 
as  will  authorize  the  city  to  acquire  title  under 
the  guise  of  a  street  opening  proceeding. — In 
re  Montague  Street  in  Borough  of  Brooklyn  in 
City  of  New  York,  150  N.  Y.  S.  382. 

S  198  (N.Y.Sup.)  Where  an  application  is 
made  by  a  city  for  an  order  appointing  com- 
missioners of  estimate  and  assessment  for  the 
opening  of  a  street,  objecting  property  owners 
are  entitled  to  be  heard  and  to  have  their  li- 
ability determined  prior  to  the  appointment  of 
commissioners. — In  re  Montague  Street  in 
Borough  of  Brooklyn  in  City  of  New  York,  150 
N.  Y.  S.  .'582. 

§237  (N.Y.Sup.)  Objection  that  the  commis- 
sioners of  estimate  and  assessment  in  a  street 
opening  proceeding  made  no  award  for  pertain 
land  in  the  bed  of  the  street  cannot  be  urged 
on  hearing  of  motion  to  confirm  their  report,  no 
claim  therefor  having  been  urged  before  them. 
—In  re  Kast  227th  and  228th  Sts.  in  City  of 
New  York,  150  N.  Y.  S.  402. 

§237  (N.Y.Sup.)  Objection  that  the  commis- 
sioners, in  a  proceeding  to  widen  and  straighten 
a  street,  awarded  only  nominal  damages  for 
land  within  the  bed  of  old  streets,  cannot  be 
considered  on  motion  to  confirm  their  reports; 
no  claim  for  greater  damages  having  been  made 
before  the  commissioners. — In  re  Spuyten  Duy- 
vil  Road  in  City  of  New  York,  150  N.  Y.  S. 
405. 


§237  (N.Y.Sup.)  On  motion  to  confirm  the 
report  of  commissioners  appointed  to  assess 
damages  in  eminent  domain  proceedings,  the 
Special  Term,  under  Code  Civ.  Proc.  §  3371. 
can  only  confirm  or  reject  the  report  as  a 
whole.— People  v.  Dawson,  150  N.  Y.  S.  679. 

§265  (N.Y.Sup.)  Code  Civ.  Proc.  §  3372,  as 
to  denial  of  costs  where  compensation  awarded 
in  condemnation  pi'oceeding  does  not  exceed  of- 
fer made  by  plaintiff,  held  inapplicable  where 
owners  were  nonresidents ;  and  hence  costs  were 
in  the  discretion  of  the  court,  under  section 
3240.— OncoDta  Light  &  Power  Co.  v.  Schwarz- 
enbaeh,  150  N.  Y.  S.  76. 

In  view  of  Const,  art.  1,  §  6,  Special  Term  in 
condemnation  proceeding  held  not  to  have  erred 
in  imposing  costs  upon  plaintiff,  notwithstand- 
ing otter  to  purchase  for  more  than  the  award 
before  plaintiff  had  authority  to  exercise  the 
right  of  eminent  domain.— Id. 

Plaintiff  in  condemnation  proceeding,  seeking 
exemption  from  costs,  or  to  have  defendants 
charged  with  costs,  held  bound  to  prove  offer 
to  purchase  the  land  for  more  than  the  award, 
on  a  motion  to  confirm  the  report. — Id. 

V.   TITLE   OR   RIGHTS    ACQUIRED. 

1317  (N.Y.)  "Condemnation"  is  an  enforced 
sale,  and  the  condemnor  stands  toward  the 
owner  as  bnyer  toward  seller.— Jackson  v.  State. 
106  N.  E.  758,  213  N.  Y.  34. 

EMPLOYERS'  LIABILITY  ACTS. 

See  Commerce,  |  27;  Master  and  Servant,  S 
265. 

EMPLOYES. 

See  Master  and  Servant. 

EQUALIZATION. 

See  Taxation,  §  450. 

EQUITY. 

See  Account;  Corporations,  §  133;  Estoppel: 
Fraudulent  Conveyances ;  Guardian  and 
Ward,  §5S;  Injunction;  Interpleader;  Prin- 
cipal and  Surety,  §  100:  Reformation  of  In- 
struments: Set-Off  and  Counterclaim;  Trusts: 
Wills,  §  527. 


See  Appeal. 


ERROR,  WRIT  OF. 
ESTATES. 


See  Descent  and  Distribution ;  Dower ;  Execu- 
tors and  Administrators;  Landlord  and  Ten- 
ant;   Tenancy  in  Common;    Wills. 

ESTOPPEL 

See  Appeal,  ^  1107 :  Domicile.  §  1 ;  Executors 
and  Administrators.  §  535:  Insane  Persons, 
§  79;  Insurance.  §  392;  Juditment,  §§  585- 
750,  948,  956;  Pleading,  §  30;  Woods  and 
Forests,  f  8. 

m.  EQUITARI.E  ESTOPPEI- 

(A)  Nature  nnd  Esiientialn  in  CSenerat. 

§  62  (N.Y.)  Estoppel      cannot      be      invoked 
against  the  state  in  support  of  unauthorized  acts 


Digitized  byVjOOQlC 


1147 


IMDEX-DIOBST 


EvldeBce 


of  its  officers  and  agents.— People  v.  Santa  Clara 
Lumber  Co.,  106  N.  E.  927, 213  N.  Y.  61. 

EVICTION. 

Se«  Landlord  and  Tenant,  K  178,  190,  223. 

EVIDENCL 

See  Apcount.  Action  on,  §  7;  Appeal,  |§  232, 
866,  996,  997,  1050:  Arson,  i  37;  Attorney 
and  Client,  §  123 ;  Bailment,  §  31 ;  Brokers, 
I  86;  Conspiracy,  i  47;  Contracts,  Si  26.  28, 
322,  350 ;  Criminal  Law,  §§  321-508 ;  Dam- 
ages, §  185:  Depositions;  Discovery;  Di- 
vorce, i  277 ;  Domicile,  S  10 ;  False  Pre- 
tenses, \i  2,  49;  Fraud,  i  58;  Frauds,  Stat- 
ute of,  H  33,  158 ;  Fraudulent  Conveyances, 
f  271 ;  Insane  Persons,  §  74 ;  Insurance,  §§ 
646,  665,  680;  Landlord  and  Tenant,  §$  28, 
49.  169,  231 ;  liarceny,  §  55  ;  Libel  and  Slan- 
der. K  82.  101 :  Master  and  Servant,  ii  265, 
276,  278,  281 ;  Mechanics'  Liens,  §§  2S0,  281 ; 
Municipal  Corporations,  §|  654.  706,  819: 
Negligence,  S  134;  Payment,  S  73 ;  Principal 
and  Agent,  S§  23,  41,  123:  Process.  S149; 
Railroads,  U  479,  482;  Sales,  §|  52.  358: 
Trial,  §S  139,  251:  Trusts,  144;  Wills,  H 
52,  55,  163-166,  288,  289;    Witnesses. 

Reception  of,  see  Trial,  §  105. 

X.   JUDXOIAI.  NOTICE. 

i  10  (N.T.Snp.)  The  court  will  take  judicial 
notice  of  the  way  numbers  on  a  street  in  New 
York  City  run.— Krasutzky  v.  Clara  De  Hirsch 
Home  for  Working  Girls,  150  N.  Y.  S.  1058. 

§  14  (N.Y.Sup.)  In  an  action  to  annul  a  mar- 
riage for  fraudulent  concealment  of  the  fact 
that  the  man  was  afflicted  with  tuberculosis,  the 
court  will  take  judicial  notice  of  the  infectious 
"and  hereditary  characteristics  of  tut>erculo8is. 
— Sobol  V.  Sobol,  150  N.  Y.  8.  248. 

'  II.  PRESmiFTIOHS. 

§  80  (N.Y.Sup.)  The  common  law  of  a  sister 
Ktate  is  presumably  the  same  as  that  of  this 
state.— Di  Mombercelli  v.  Van  Riper,  150  N. 
y.  S.  841. 

IV.  BELEVANCT,  MATERIALITY,  AND 

COMPETENCY  IN  GENERAL. 
(B)   Rea  Gestie. 

i  121  (N.Y.Sup.)  Falsified  records  and  re- 
ports of  an  insurance  agent  held  admissible 
against  his  sureties  as  declarations  in  the  trans- 
action of  the  particular  business  protected  by 
the  bond. — Spring  Garden  Tns.  Co.  v.  Dolan, 
150  N.  Y.  S.  1024. 

V.  BEST  AND  SECONDARY  EVIDENCE. 

S  164  (N.Y.Sup.)  A  foreman  of  a  street  rail- 
road company  cannot  testify  as  to  the  rules  re- 
garding transfers.- Goodman  v.  New  York  Hys. 
Co.,  150  N.  Y.  S.  702. 

Vn.  ADMISSIONS. 

(A)   Nature,  Form,  and  Ineldenta   la  Oea- 

«ral. 

§213  (N.Y.Sup.)  Under  the  direct  provisions 
of  Municipal   Court  Act,  !i   14.S,  nnthorizing  a 


defendant  to  offer  to  allow  judgment,  an  offer 
of  judgment,  not  accepted,  cannot  be  introduced 
in  evidence  to  establish  defendant's  liability. — 
Brussel  v.  I>iuvre  Hotel  Co.,  150  N.  Y.  S.  496. 

S  220  (N.Y.Sup.)  A  letter  written  by  plaintiff 
shortly  before  suit  to  one  of  the  defendants,  con- 
taining statements  which,  if  true,  were  damag- 
ing to  tlie  defense,  held  not  admissible,  because 
of  failure  to  deny,  where  the  reply  merely  dis- 
claimed knowledge  of  the  controversy  and  re- 
fused to  express  any  opinion,  in  the  absence  of 
detailed  information. — Palmer  v.  Schwarzenbach, 
150  N.  Y.  S.  158. 

(B)  By  Parties  or  Others  Interested  la 
*       ESrent. 

{222  (N.Y.Sur.)  Statements  made  by  a  par- 
ty to  a  proceeding  tending  to  prove  his  adver- 
sary's case  are  admissible  as  admissions, — In 
re  Herrmann's  Will,  150  N.  Y.  S.  118. 

S22«  (N.Y.Sur.)  That  a  person  charged 
with  undue  influence  in  a  will  contest  is  one 
of  several  legatees  does  not  exclude  evidence 
of  his  declarations  relevant  to  such  issue. — In 
re  Herrmann's  Will,  150  N.  Y.  S.  118. 

(D)   By   Aarents  or  Otber  Reiiresentatives. 

§246  (X.Y.Sup.)  Extracts  from  the  minutes 
of  a  previous  trial  between  the  parties,  sliow- 
ing  admissions  by  defendant's  counsel,  unquali- 
fied on  their  face,  are  admissible  to  bind  de- 
fendant on  a  subse<]uent  trial.— EUas  v.  Cole- 
man &  Kranse,  150  N.  Y.  S.  92. 

(K)   Proof  aad  Bfleot. 

S  258  (N.Y.Sup.)  In  an  action  for  goods  sold, 
conversations  at  time  of  sale  held  admissible  to 
explain  why  the  goods  were  billed  to  a  third 
pertion,  on  the  showing  made  as  to  agency. — 
Werner  v.  Reisner,  150  N.  Y.  S.  646.  , 

§  260  (N.Y.Sur.)  Where  a  conspiracy  between 
legatees  was  charged  in  a  will  contest  to  ob- 
tain the  will  by  undue  influence,  declarations 
of  one  conspirator  are  admissible  against  the 
other  only  on  proof  of  the  conspiracy,  and 
then  only  when  part  of  the  relevant  res  gestse, 
or  when  made  in  the  furtherance  of  a  common 
object.— In  re  Herrmann's  Will,  150  N.  Y.  S. 
118. 

In  a  probate  court  it  is  not  necessary  to 
prove  a  _  coTispiracy  before  the  declarations  of 
co-conspirators  are  received,  provided  the  con- 
spiracy is  proved  at  some  stage  of  the  case; 
and  if  there  is  a  failure  of  such  proof  the  dec- 
larations may  be  disregarded.— Id. 

On  the  issue  of  conspiracy,  proof  of  other 
wrongful  acts  or  schemes  of  the  alleged  con- 
spirators to  obtain  other  property  from  tes- 
tatrix than  that  bequeathed  to  them  by  the 
will   is   admissible. — Id. 

§  265  (N.Y.Sup.)  Alleged  admissions  contain- 
ed in  the  pleadings  in  an  action  by  a  third  per- 
son against  defendant  are  not  conclusive  on  de- 
fendant, but  are  open  to  explanation  and  con- 
tradiction.—Brussel  V.  Louvre  Hotel  Co.,  150 
N.  Y.  S.  496. 
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Vm.  DECX.ABATIONS. 

(A)   Nntnre,    Form,  and   Incidents  In  Gen- 
eral. 

§271  (N.Y.Sup.)  In  an  action  by  a  passen- 
ger, hurt  while  alighting,  a  report  by  the  con- 
ductor of  the  street  car  as  to  the  cause  of  ac- 
cident is  inadmissible,  as  a  mere  self-serving 
declaration. — Bloom  v.  Union  Ry.  Co.  of  New 
York,  150  N.  Y.  S.  779. 

X.   DOCDMENTABT  EVmENCE. 

(D)  Production,    Authentication,    and    Kt- 
feot. 

1 377  (N.Y.Sup.)  In  action  on  open  account, 
heJd,  that  there  was  no  proper  foundation  for 
the  admission  of  a  bill  of  particulars  as  a  sum- 
mary of  plaintiff's  evidence  concerning  the 
items  of  the  acconnt.— Drennan  t.  Burns,  150 
N.  Y.   S.  63. 

SO.  PAROI.  OB  EXTRnrSIO  EVIDENCE 
AFFECTING  WRITINGS. 

(A)   ContradtcttnK,  Varying;,  or  Adding  to 
Terms   of  Written   Inatrnsient. 

J  389  (N.Y.Sup.)  Oral  evidence  that  resolu- 
tion of  directors  for  sale  of  treasury  stock  was 
to  retire  notes  of  the  stockholders  for  the  cor- 
poration's accommodation  Ae{d  not  competent 
to  show  that  another  resolution  for  the  issuance 
of  debenture  bonds  was  a  substitute  for  and  re- 
pealed the  first  resolution. — Dusenberry  v.  Saga- 
more Development  Co.,  150  N.  Y.  S.  229. 

{398  (N.Y.Sup.)  In  a  salesman's  action  for 
breach  of  a  written  contract  of  employment, 
parol  evidence  was  not  admissible  to  contra- 
dict unambiguous  stipulations  as  to  the  period 
of  hiring. — Hebberd  v.  American  Sheet  Metal 
Lath  Co.,  160  N.  Y.  S.  72. 

§417  (N.Y.Sup.)  Where  plaintiff's  memoran- 
dum of  a  contract  for  the  sale  of  fur  coats  did 
not  purpprt  to  contain  all  of  the  terms  of  the 
contract,  parol  evidence  that  plaintiff  was  to 
pay  cash  as  the  coats  were  delivered  was  ad- 
missible.—H.  Leonard  Simmons  Co.  v.  Goldfarb, 
150  N.  Y.  S.  547. 

<D)   ConstrnctioB    or   Application    of   Lan- 
SrnaKC  of  Written  Instrnment. 

§455  (N.Y.Sup.)  In  a  salesman's  action  for 
breach  of  a  written  contract  of  employment, 
parol  evidence  was  admissible  to  explain  an 
ambiguous  use  of  the  word  "average."— Heb- 
berd V.  American  Sheet  Metal  Lath  Co.,  150 
N.  Y.   S.  72. 

§  457  (N.Y.Sup.)  In  an  action  for  breach  of  a 
contract  for  the  sale  of  fur  coats,  where  the 
memorandum  of  sale  noted  the  terms  as  3  per 
cent,  cash,  evidence  of  the  meaning  of  the  term 
in  the  fur  trade  was  admissible  to  explain  the 
contract. — II.  Leonard  Simmons  Co.  v.  Gold- 
farb, 150  N.  Y.  S.  547. 

xn.   OPINION  EVIDENCE. 

(A)  Coadasions     and     Opinions     of     Wil> 
nesses  in  General* 

1471  (N.Y.Sup.)  Where  plaintiff  was  seeking 
to  establish  a  custom  with  reference  to  tools 
used  for  a  particular  work,  the  questioning  of 
a  witness  who  bad  worked  at  that  trade  in  sev- 


eral shops  as  to  how  that  work  was  done  in 
those  shops  was  not  objectionable  as  calling 
for  a  condusion. — Miele  v.  Rosenblatt,  150  N. 
Y.  S.  323. 

§471  <N.Y.Sup.)  Testimony  that  the  work 
done  and  materials  furnished  were  necessary 
hrld  a  conclusion.— Sieael  r.  131  West  Fifty- 
Eighth  Street  Corporatfon,  150  N.  Y.  S.  630. 

(B)  Subjects  of  Expert  Testlmonr. 

§516  (N.Y.Sup.)  Where  plaintiff  was  seeking 
to  establish  a  custom  as  to  tools,  a  question 
asked  a  witness  who  had  worked  at  that  trade  in 
several  shops  as  to  bow  the  work  was  done 
did  not  call  for  expert  testimony. — Miele  v. 
Kosenblatt.  160  N.  Y.  S.  323. 

(C)  Competenex  of  Experts. 

§540  (N.Y.Sap.)  Witnesses  who  had  worked 
at  a  particular  trade  for  50  and  14  years,  re- 
spectively, in  several  different  shops  are  quali- 
fied to  testify  as  to  a  custom  of  that  trade,  al- 
though they  did  not  know  the  particular  usage 
in  each  shop  in  that  locality.— Miele  v.  Rosen- 
blatt, 150  N.  Y.  S.  323. 

(F)   BSect  of  Opinion  Bvldenoe. 

§570  (N.Y.Sur.)  Little  weight  will  be  given 
to  a  physician's  answer  to  a  hypothetical  ques- 
tion which  assumes  facts  not  found  by  the 
court.— In  re  Robinson's  Will,  160  N.  Y.  S. 
115. 

§574  (N.Y.Sup.)  Evidence  of  nn  expert  in 
handwriting  that  a  letter  was  written  by  rela- 
tor held  insufficient  to  support  a  finding  to 
that  effect  as  against  relator's  positive  testi- 
mony to  the  contrary. — People  ex  rel.  Mara  v. 
Waldo,  150  N.  Y.  S.  985.^ 

Xrv.   WEIGHT  AND   SVFFICIENCT. 

§587  (N.Y.Sup.)  While  an  essential' fact  may 
be  proved  by  circumstantial  evidence,  a  iindin; 
of  the  factum  probnndum  must  rest  on  evi- 
dence, which  reasonably  excludes  any  other  con- 
sideration.—Moscato  V.  Trinee  Line,  150  N.  Y. 
S.  225. 

§601  (N.Y.Sup.)  On  the  issue  whether  plain- 
tiff extended  credit  for  goods  sold  to  defendant, 
or  to  a  company,  evidence  held  to  require  rever- 
sal of  judgment  for  plaintiff.— Koerting  &  Math- 
iesen  Co.  v.  Kramer,  150  N.  Y.  S.  696. 


EXAMINATION. 


See  Discovery,  §§  36- 
Districts,  §  131 ;    Wi 


36-55;    Schools  and  School 
itnesses,  $|  268-294. 


EXCEPTIONS,  BILL  OF. 

See  Appeal,  §§  202,  279. 

EXCHANGE  OF  PROPERTY. 

§8  (N.Y.Snp.)  Where  a  tract  described  as 
"contfiining  by  estimation  45  acres,  more  or 
less."  was  traded  for  city  property,  the  one  re- 
ceiving the  tract  cannot  recover  for  a  deficiency 
in  the  acreage  without  showing  the  value  ot 
the  tract.— Bishop  v.  Decker,  160  N.  Y.  S.  443. 
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EXECUTION. 

See  Courts,  {  189;   Wills,  li  111-125. 

X.  SUPPLEMEKTABT  PXtOCEEDINGS. 

§  377  (N.Y.Sup.)  Affidavit  on  information  and 
belief,  witliout  stating  sources  of  information  or 
{(rounds  of  belief,  held  insufficient  to  support  or- 
der for  examination  of  judgment  debtor  before 
return  of  execution. — National  Printing  &  En- 
graving Co.  V.  Armstrong,  150  N.  Y.  S.  433. 

$409  (N.y.Sup.)  Where  tbe  receiver  did  not 
show  when  the  order  was  served,  or  when  the 
warrant  required  by  Code  Civ.  Proc.  $$  2488, 
2469,  to  make  the  receiver's  title  relate  back  of 
the  date  of  his  appointment,  had  been  served, 
the  date  of  the  receiver's  appointment  fixes  the 
accrual  of  the  receiver's  claim  to  the  judgi^ent 
debtor's  property. — Steinert  v.  Van  Aken,  150 
N.  Y.  S.  525. 

Title  of  a  receiver  in  supplementary  proceed- 
ings stated. — Id. 

A  receiver  in  supplementary  proceedings, 
though  he  takes  title  to  all  the  debtor's  nonez- 
empt  personalty,  holds  any  surplus  for  the  bene- 
fit of  the  judgment  debtor.— Id. 

A  receiver  in  supplementary  proceedings  need 
not  take  more  than  sufficient  property  to  pay 
tbe  claims  he  represents  and  costs,  and  may  be 
restrained  by  the  court  from  so  doing. — Id. 

$411  (N.Y.Sup.)  Where  a  judgment  debtor 
had  a  claim  against  the  administratrix  of  his 
deceased  wife  for  a  distributive  share  of  the  es- 
tate, his  receiver  in  supplementary  proceedings 
was  entitled  to  sue  the  sureties  on  the  adminis- 
tratrix's bond,  subject  to  defenses  arising  out 
of  tbe  circumstances  attending  their  becoming 
sureties.— Steinert  v.  Van  Aken,  150  N.  Y.  S. 
525. 

Rights  of  a  judgment  debtor  in  tbe  estate  of 
his  deceased  wife  having  passed  to  his  receiver 
in  supplementary  proceedings  on  the  latter's  ap- 
pointment, under  Code  Civ.  Proc.  $  24(18,  and 
defenses  against  the  debtor's  claim  as  against 
the  receiver  must  be  determined  as  tbey  existed 
on  that  date.— Id. 

EXECUTORS  AND  ADMINISTRATORS. 

See  Courts,  $$  200U;  Death.  I  24 ;  Descent 
and  Distribution ;  Divorce,  i  277 ;  Infante,  S 
i)H:  Insurance,  $  776;  Judgment,  §S  688, 
692;  Money  Lent,  $  6;   Powers,  $  36;   Wills. 

XI.  APPOINTMENT,    QITAUFICATION, 

AND  TENURE. 

S  17  (N.Y.Sur.)  Under  Code  Civ.  Proc.  $ 
2588,  as  amended  in  1914,  a  sister  of  decedent, 
who  by  reason  of  the  survival  of  infant  chil- 
dren, was  not  entitled  to  share  in  decedent's 
personal  estate,  was  not  entitled  to  have  let- 
tors  of  administration  granted  to  her. — In  r« 
Elder's  Estate,  150  N.  Y.  S.  114. 

i  19  (N.Y.Sup.)  Where  one  named  as  execu- 
tor attempted  to  renounce  his  appointment,  and 
was  granted  leave  to  file  objections  to  probate, 
his  renunciation,  which  was  not  in  accordance 
with  Code  Civ.  Proc.  §  2628,  may  be  retracted. 
—In  re  Dunham's  WiU,  160  N.  Y.  S.  692. 


Under  Code  Civ.  Proc.  $  2628,  an  executor 
who  renounced  held  entitled  to  retract  and  pe- 
tition for  probate,  a  settlement  of  the  estate  not 
having  been  complete,  where  If  retraction  was 
denied,  the  will  would  not  be  given  effect. — Id. 

§22  (N.Y.Sur.)  Under  Code  Civ.  Proc.  $$ 
2559,  2592,  as  amended  in  1014  (Laws  1914,  c 
443),  limited  letters  of  administration  may  be 
granted  to  permit  an  administrator  to  prosecute 
any  cause  of  action.— In  re  Belotti,  160  N.  Y. 
8.  421. 

IV.  COI.I.ECTION  AND  IfANAOEMENT 

OF  ESTATE. 

(A)   In  General. 

$91  (N.Y.Sup.)  A  direction  that  a  testator's 
son  shall  act  as  sole  attorney  for  the  executors 
does  not  oblige  tbe  executors  to  employ  the  sou 
as  their  attorney,  or  as  attorney  for  the  estate. 
—In  re  Wallacb.  160  N.  Y.  S.  302. 

A  provision  that  testator's  son  should  be 
paid  $2,000  per  annum  for  bis  services  as  attor- 
ney for  the  executors  did  not  entitle  the  son 
to  such  amount,  where  the  executors  refused 
to  employ  him  as  their  attorney.— Id. 

$111  (N.Y.Sup.)  One  of  three  executors,  aft- 
er probate  of  the  will  was  contested,  retaining 
attorneys  in  addition  to  those  first  retained, 
held  entitled  to  reimbursement  for  legal  serv- 
ices rendered  to  him  by  the  additional  attor- 
neys.—In  re  Fraser,  150  N.  Y.  S.  774. 

Expenses  of  executor,  named  in  a  will,  in  re- 
sisting objections  to  his  appointment  as  such, 
held  a  proper  charge  against  the  estate. — Id. 

(B)   Real  Property  and  Inlereatu  Therein. 

$  139  (N.Y.Sup.)  Where  executors  have  with- 
out authority  carried  on  the  business  of  their 
decedent,  their  assignee  for  the  benefit  of  cred- 
itors has  no  authority  to  sell  decedent's  real  es- 
tate.—In  re  Praete.  150  N.  Y.  8.  221. 

V.  AI.I.OWANOES  TO   SUKVIVINO 

WIFE,   HUSBAND,   OB 

0HIIJ9KEN. 

$  180  (N.T.Snr.)  Under  Code  Civ.  Proc.  $ 
2748,  a  surrogate  cannot  allow  to  a  special  guard- 
ian of  an  infant  having  no  present  interest  in 
the  estate  compensation  out  of  the  estate  in  an 
accounting  without  contest. — In  re  O'Day's  Es- 
tate, 150  N.  Y.  S.  425. 

Vn.   DISTRIBUTION    OF    ESTATE. 

$288  (N.Y.Sup.)  A  contract  by  legatees  di- 
recting executors  to  pay  legacies  granted  to 
witnesses  to  a  will  hM  induced  by  misrepre- 
sentations of  fact,  and  therefore  voidable. — 
Orth  V.  Kaesche,  160  N.  Y.  S.  957. 

Vm.  SAIJIS  AMD  OONVETANOES  UN. 
DER  ORDER  OF  COURT. 

(C)  Sale. 

$375  (N.Y.Sup.)  Where  executors,  withoat 
power  to  carry  on  the  business  of  their  dece- 
dent, have  done  so,  the  Surrogate's  Court  has  no 
jurisdiction,  on  application  by  tbe  executors'  as- 
signee for  the  benefit  of  creditors,  to  approve 
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his  sale  of  decedent's  realty.— In  re  Praet*.  150 
N.  Y.  S.  221. 

X.   ACTIONS. 

§  427  (N.Y.Sup.)  Where  defendants  by  mis- 
representations induced  plaintiff,  an  executor 
and  trustee,  to  sell  corporate  stock  belonging 
to  the  estate,  plaintiff  could  sue  individually 
or  as  an  executor  and  trustee. — Taggart  v. 
Francis  Draz  &  Co.,  130  N.  Y.  S.  41. 

XI.  ACCOITirTINO  AND  SETTLEMENT. 
(B)    FroceedlnBn    for   AcconntinB. 

^471  (N.Y.Sup.)  Sureties  on  an  administra- 
trix's bond  are  entitled  to  notice  of  a  proceed- 
ing to  settle  her  accounts,  as  provided  by  Code 
Civ.  Proc.  g  2728.— Steinert  v.  Van  Aken.  150 
N.  Y.  S.  525. 


(D)   Compenafitlon. 

§494  (N.Y.Sup.)  An  executor  is  not  entitled  to 
compensation  for  legal  services  performed  for 
the  estate  under  an  employment  by  him.self  as 
attorney  for  the  estate.— In  re  Wallach,  150  N. 
Y.  S.  302. 

XIII.  UABIXJTIES  ON  ADBIINISTRA. 
TION   BONDS. 

§  535  (N.Y.Sup.)  An  administratrix's  sureties, 
though  in  privity  with  her,  are  not  concluded 
from  questioning  a  surrogate's  decree,  in  so  far 
as  it  is  in  favor  of  a  creditor  or  next  of  kin, 
who  by  collusion  with  the  administratrix  or 
through  fraud  have  obtained  a  decree. — Stein- 
ert V.  Van  Aken,  150  N.  Y.  S.  525. 

Where  a  receiver  for  a  judgment  debtor  sought 
to  enforce  a  surrogate's  decree  siircharginj;  an 
administratrix  in  favor  of  the  iudgmcnt  debtor 
by  suing  the  administratrix's  sureties,  fraud  of 
the  judgment  debtor  in  inducing  the  sureties 
to  become  such  in  misrepresenting  the  charac- 
ter of  the  estate,  etc.,  held  to  constitute  a  de- 
fense.— Id. 

Where  a  receiver  in  supplementary  proceed- 
ings of  a  distributee  sued  the  administratrix's 
sureties,  a  defense  that  the  sureties  became 
such  by  reason  of  the  distributee's  false  repre- 
sentations held  not  objectionable  as  a  cullnteral 
attack  on  the  surrogate's  decree  fixing  the  ad- 
ministratrix's liability. — Id. 

That  sureties  on  the  bond  of  an  administra- 
trix were  not  cited  and  did  not  appear  before 
a  referee  appointed  to  bear  objections  to  the 
administratrix's  accounts  was  no  defense  to 
their  liability  on  the  bond. — Id. 

I  537  (N.Y.Sup.)  In  a  suit  against  an  admin- 
istratrix s  sureties  by  a  distributee's  receiver  in 
supplementary  proceedings,  concealment  of  the 
fact  that  after  her  appointment  she  married 
the  distributee,  and  after  her  death  letters  of 
administration  were  applied  for  concoaliux  such 
marriage,  constituted  no  defense.— Steinert  v. 
Van  Aken,  150  N.  Y.  S.  525. 

In  a  suit  on  the  bond  of  an  administratrix  by 
the  receiver  in  supplementary  prnceetlings  of  a 
di.ntribntee,  certain  alleged  fraudulent  acts  of 
the  administratrix  and  the  distributee,  not 
shown  to  have  resulted  in  a  surcharge  of  the  ad- 
ministratrix's accounts,  nor  to  have  occurred 
prior  to  the  vesting  of  plaintiff's  title,  held  no 
defense. — Id. 


A  defense,  alleged  by  sureties  on  an  adminis- 
tratrix's bond,  that  the  Surrogate's  Court  was 
without  jarisdiction  to  make  the  decree  settling 
the  administratrix's  accounts  on  which  the  suit 
was  based,  but  alleging  no  facts  showing  want 
of  jurisdiction,   was   unavailable. — Id. 

In  a  suit  against  an  administratrix's  sureties 
by  the  receiver  in  supplementary  proceedings  of 
a  distributee,  an  alleged  defense  of  fraud  and 
conspiracy  between  the  distributee  and  the  ad- 
ministratrix, pleaded  as  a  complete  defense, 
held  insufficient. — Id. 

A  defense  of  fraud  and  conspiracy  between  a 
distributee  and  an  administratrix  in  a  suit  by 
the  distributee's  receiver  in  supplementary  pro- 
ceedings against  the  administratrix's  sureties, 
stating  no  facts  showing  fraud  resulting  in  or 
affecting  the  surrogate's  decree  on  which  the  suit 
was.  based,  held  insufficient.— Id. 

EXEMPTIONS. 

See  Municipal  Corporations,  §  407 ;  Taxation,  { 
212. 

I.   NATURE  AND  EXTENT. 
(C)  Propertr  and  Riarhtu  Bxempt. 

§48  (N.Y.Co.Ct.)  Proceeds  of  sale  of  a  calf 
and  receipts  of  dairy  farm  held  not  exempt,  un- 
der Code  Civ.  Proc.  §  24G3,  where  not  used  to 
<ecure  necessities  for  the  debtor's  family. — In  re 
Teelon,  150  N.  Y.  S.  729. 

EXPERT  TESTIMONY. 

See  Evidence,  §§  471-574. 

EXPLOSIVES. 

See  Master  and  Servant,  §§  132,  241. 


FACTORS. 


See  Brokers. 


FALSE  IMPRISONMENT. 

See  Malicious  Prosecution. 

FALSE  PRETENSES. 

f  2  (N.Y.Sup.)  Penal  Law,  {  442,  making  a 
buyer's  failure  to  produce  books,  presumptive 
evidence  that  the  statement  was  false,  held  not 
unconstitutional  as  unreasonable. — People  ex 
rel.  Woronoff  v.  Mallon,  150  N.  Y.  S.  705. 

S  26  (N.Y.Sup.)  L'nder  Penal  Law,  $  442,  4 
complaint  alleging  a  sale  of  goods  to  accused 
on  a  financial  statement,  and  that  on  default  in 
payment  he  failed  to  produce  his  books,  held 
to  sustain  a  prosecution  for  larceny  by  false 
pretenses. — People  ex  rel.  Woronoff  v.  Mallon, 
150  N.  Y.  S.  705. 

1 49  (N.Y.Sup.)  Evidence  held  insufficient  to 
authorize  conviction  of  larceny  by  false  pre- 
tenses.- People  v.  Johnson,  150  N.  Y.  S.  331. 

FEDERAL  EMPLOYERS'  LIABILITY 
ACT. 

See  Commerce,  §  27 ;  Master  and  Servant,  S  265. 
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Fr»adf,  Statute  of 


FELLOW  SERVANTS. 

See  Master  and  Servant,  |  190. 

FIRES. 

See   Arson;    Railroads,  |i  470-484;    Theaters 
and  Shows,  §  7. 

FIXTURES. 

§  32  CN.Y.Sap.)  Since  a  tenant,  in  removing 

domestic  or  trade  fixtures,  must  do  so  with  as  lit- 
tle injury  as  possible,  where  the  injury  is  more 
thaa  insigiiifioant,  he  must  replace  and  restore 
the  premises  to  their  original  condition. — 
Schwegler  Realty  Co.  v.  Audubon  Nat.  Bank, 
150  N.  Y.  S.  171. 

FOLLOWING  TRUST  PROPERTY. 

See  Trusts,  {  354. 

FORECLOSURE. 

See  Mortgages,  |S  415-640. 

FOREIGN  CORPORATIONS. 

See  Corporations,  Si  665-687. 

FOREIGNERS. 

See  Aliens. 

FORESTS. 

See  Woods  and  Forests. 

FORFEITURES. 

See  Insurance,  §§  392,  760;  Intoxicating  14q- 
nors,  §  108. 

FORMER  ADJUDICATION. 

See  Judgment,  f§  585-750. 

FORMER  JEOPARDY. 

See  Criminal  Law,  §  185. 

FRANCHISES. 

See  Afnnicipal  Corporations,  f  12 ;  Street  Rail- 
roads, Si  18,  24 ;   Taxation,  §  117. 

FRAUD. 

See  Action.  I  50;  Attorney  and  Client,  i  44l; 
Bills  and  Notrs.  §  354;  Compromise  and  Set- 
tlement, S  19 ;  Contracts.  J  94 ;  Corporations, 
§§  300,  495 ;  Evidence,  §S  14.  226.  260 ;  Ex- 
ecutors and  Administrators,  §S  288,  427,  b'iia, 
.'>.S7;  False  Pretenses;  Frauds,  Statute  of; 
Fraudulent  Conveyances;  Insurance,  {  665: 
Limitation  of  Actions,  §  100;  Marriage,  §§ 
58,  60;  Money  Received,  |  17;  Principal  and 
Agent,  S  1.56;  Sales,  §  113;  Trusts,  {  354; 
Wills,  §!  156-166. 

I.   DECEPTION    CONSTITDTtlfa 

rBATTD,    AND    LIABIXJTV 

THEBEFOR. 

$  1 1   (N.Y.Snp.)  A  representation  by  a  seller 
of  bonds  that  they  were  the  only  bonds  of  the 


issue  and  would  soon  be  retired  held  one  of 
fact.— Veil  v.  Thompson,  150  N.  T.  S.  659. 

§  20  (N.T.Sup.)  False  statements  of  mate- 
rial facts  by  the  assignor  of  a  bond  and  mort- 
gage, before  the  transaction  was  completed,  with 
intent  to  defraud  the  assignee,  and  relied  upon 
by  him  in  taking  the  assignment,  held  action- 
able negligence.— McDowell  v.  Volk,  150  N.  Y.  S. 
581. 

f  25  (N.Y.Sup.)  A  person  who  through  mis- 
representation is  induced  to  make  an  expen- 
sive investigation  of  certain  machinery,  but  did 
not  purchase,  may  recover  for  the  injories  sus- 
tained by  reason  of  such  representations. — 
Williams  Patent  Crusher  &  Pulverizer  Co.  v. 
Lyth  Tile  Co.,  150  N.  Y.  S.  6. 

n.  ACTIONS. 
(B)   Partlen   and   Pleading. 

g  45  (N.Y.Sup.)  A  complaint  at  law  for  dam- 
ages for  fraud  is  insufficient,  where  there  is  no 
allegation  of  knowledge. — Canadian  Agency  v*. 
Assets  Realization  Co.,  150  N.  Y.  S.  758. 

(C)  Bvldence. 

g5S  (N.Y.Sup.)  In  action  against  guarantor 
of  a  lease  of  hotel,  evidence  held  to  show  that 
no  fraudulent  misrepresentation  as  to  a  former 
lessee's  success  was  made  or  relied  upon  by  de- 
fendant.— Gilsey  v.  Lancaster,  150  N.  Y.  S.  178. 

(D)  D«inas««. 

{  59  (N.Y.Sup.)  In  an  action  for  damages  for 
fraudulent  and  material  misrepresentations  as 
to  incumbrances  on  mortgaged  property  asisign- 
ed  to  plaintiff  with  an  accompanying  bond, 
plaintiff  held  entitled  to  recover  the  difference 
between  the  value  of  the  premises  as  represent- 
ed and  as  they  actually  were. — ^McDowell  v. 
Volk,  150  N.  Y.  S.  581. 

FRAUDS.  STATUTE  OF. 

III.   PROMISES   TO   ANS'VTER   FOR 
DEBT,   DEFATTI.T   OR   MISCAR- 
RIAGE  OF  ANOTHER. 

S  33  (N.Y.Sup.)  Evidence  held  to  show  that 
the  president  of  a  corporation  orally  promised 
to  pay  a  contractor  for  printing  for  the  corpo- 
ration, the  indebtedness  to  be  incurred  under  the 
contract,  in  consideration  of  the  contractor  con- 
tinuing to  perform,  after  declinine  to  do  so,  be- 
cause of  his  doubt  of  the  ability  of  the  corpora- 
tion to  pay.  so  as  to  take  the  promise  out  of  the 
statute  of  frauds.— Richardson  Press  v.  Vander- 
grift.  150  N.  Y.  S.  238. 

S  33  (N.Y.Sup.)  An  oral  promise  by  an  in- 
demnitor of  a  surety  of  a  contractor  to  pay  for 
materials  to  be  delivered  and  repairs  to  be 
made  on  vehicles  necessary  to  enable  the  con- 
tractor to  perform  is  not  within  the  statute  of 
frauds.— R.  &  L.  Co.  v.  Metz,  150  N.  Y.  S.  84:?. 

A  parol  agreement  by  an  indemnitor  of  a 
surety  of  a  contractor  to  pay  to  a  creditor  of 
the  contractor  a  sum  to  be  determined  by  and 
enual  to  the  indebtedness  owing  by  the  con- 
tractor at  a  future  date,  for  a  consideration  to 
himself,  is  not  within  the  statute  of  frauds  as 
a  collateral  promise. — Id. 
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X.  PXJBADHrO,  EVIBENGE,  TBXAIi, 
Ain>  REVIEW. 

{  153  (N.Y.Sup.)  A  mere  allegation  in  a  de- 
fense that  the  parol  contract  sued  on  is  within 
the  statute  of  frauds  Is  not  available,  where 
the  only  contract  pleaded  is  not  within  the 
statute  as  shown  by  the  complaint,  not  denied. 
-R.  &  L.  Co.  V.  Metz,  160  N.  Y.  S.  843. 

i  158  (N.Y.Sup.)  Evidence  held  to  show  that 
the  president  of  a  corporation  orally  promised 
to  pay  a  contractor  for  printing  for  the  corpo- 
ration, the  indebtedness  to  be  incurred  under  the 
contract,  in  consideration  of  the  contractor  con- 
tinuing to  perform,  after  declining  to  do  so, 
because  of  his  doubt  of  the  ability  of  the  cor- 
poration to  pay. — Richardson  Press  v.  Vander- 
firift,  150  N.  Y.  S.  238. 

FRAUDULENT  CONVEYANCES. 

I.  TRANSFEBB   AKB   TRANSACTIONS 
INVAUD. 

(D)  Indebtednena,   InaolT^nori  •»<  Intent 
of  Grantor* 

157  (N.Y.Sup.)  Fraudulent  conveyance  held 
properly  set  aside,  though  at  the  date  thereof 
debtor  had  other  property,  where  shortly  after- 
wards he  disposed  of  it,  placing  his  wife  in  pos- 
ses-sion  of  all  of  his  tangible  property.— Sani- 
tary Fireproofing  &  Contracting  Co.  v.  Sehei- 
<iecker,  150  N.  Y.  S.  911. 

n.  RIGHTS     AND     UABIUTIES     OF 

PARTIES  AND  PURCHASERS. 

(A)  Original  Pnrttes. 

{  172  (N.Y.Sup.)  Where  land  is  conveyed  to 
escape  responsibility  of  the  grantor  for  the 
maintenance  of  his  wife  in  an  insane  hospital 
and  to  prevent  her  acquiring  dower,  neither  he 
nor  his  heirs  can  enforce  their  equitable  rights 
against  the  holder  of  the  legal  title.— Nichols  v. 
.Smith,  150  N.  Y,  S.  410. 

III.    REMEDIES    OF    CREDITORS   AND 
PURCHASERS. 

(6)   Bvldenee. 

1 271  (N.Y.Sup.)  Voluntary  conveyance  held 
presumrtively  fraudulent  as  to  existing  cred- 
itors, and  burden  on  those  claiming  under  it  to 
prove  good  faith. — Sanitary  Fireproofing  &  Con- 
tracting Co.  V.  Scheideclier,  150  N,  Y.  S.  911. 

GIFTS. 

^ee  Infants,  |  98;  Taxation,  ${  859-895. 

I.  INTER  VIVOS. 

$41  (N.Y.Sup.)  Instruments  executed  by  leg- 
atees under  a  mistalte  of  fact,  directing  exec- 
utors to  pay  void  legacies  to  witnesses,  held 
mere  voluntary  orders  and  subject  to  revoia- 
tion  before  being  acted  on. — Orth  v.  Kaesche, 
1.50  N.  Y.  S.  957. 

GOOD  FAITH. 

See  Bills  and  Notes,  |  864. 


GRAND  JURY. 

See  Criminal  Law,  {  627^ ;  Indictment  and 
Information. 

GUARANTY. 

See  Appeal,  |  1064 ;  Frauds,  Statute  of,  J  33 ; 
Principal  and  Surety. 

I.   REQUISITES  AND  VALIDITT. 

1 4  (N.Y.Sup.)  Broker's  agreement,  on  sale  of 
bonds  for  a  part  payment  in  cash  and  for  other 
bonds,  that  he  would  see  that  the  bonds  pur- 
chased were  retired  at  a  certain  date  to  yield 
the  purchaser  a  certain  percentage  or  profit, 
held  a  direct  original  obligation,  and  not  a  guar- 
anty.—Dilts  V.  Wilson,  150  N.  Y.  S.  628. 

{  12  (N.Y.Sup.)  That  a  guaranty  for  the  pay- 
ment of  rent  was  signed  the  day  before  the  lease 
was  executed  is  immaterial,  where  the  guaran- 
ty and  lease  were  delivered  simultaneously. — 
Rosenwasser  v.  Amnaement  Enterprises,  150  N. 
Y.  S.  561. 

n.  CONSTRUCTION  AND  OPERATION. 

1 36  (N.Y.Sup.)  Stockbrokers  guaranteeing  in 
good  faith  the  genuineness  of  forged  indorse- 
ments of  new  bonds  negligently  issued  by  cor- 
poration, held  not  liable  to  it  or  to  holders  re- 
quired to  account  to  the  owner. — Chester  Coun- 
ty Guarantee  &  Safe  Deposit  Co.  v.  Securities 
Co.,  150  N.  Y.  8.  1010. 

S40  (N.Y.Sup.)  Where  defendant  contract- 
ed to  pay  for  merchandise  delivered  to  D.  to 
an  amount  not  exceeding  $5(X),  such  limitation 
related  to  the  amount  of  defendant's  liability 
to  pay.  and  did  not  restrict  the  amount  of  mer- 
chandise plaintiff  might  deliver  to  D„  and  con- 
tinued until  withdrawn. — Steinbardt  Bros.  & 
Co.  V.  Marx,  150  N.  Y.  S.  90. 

GUARDIAN  AND  WARD. 

See  Constitutional  Law,  S  56;  Courts,  {  .52; 
Executors  and  Administrators,  §  180;  In- 
fants, S§  78-81,  83;  Judgment,  H  688,  092; 
Jury,  :  28. 

n.   APPOINTMENT,    QUALIFICATION, 
AND  TENURE  OF  GUARDIAN. 

I  13  (N.Y.Sur.)  Code  Civ.  Proc.  §  2653,  pro- 
viding that,  where  the  Supreme  Court  appoints 
a  general  guardian  of  an  infant's  person  or 
I)roperty,  the  record  of  appointment  shall  be 
file<l  in  the  Surrogate's  Court  does  not  apply  to 
appointments  and  orders  made  before  the  eu- 
nctnient  of  the  statute. — In  re  Littmaun,  150  N. 
Y.  S.  607. 

i  15  (N.Y.Sup.)  The  court  will  not  direct  that 
the  proceeds  of  an  action  brought  for  an  infant 
be  paid  to  a  general  guardian  appointed  with- 
out bond,  pursuant  to  Code  Civ.  Proc.  §  2(U~il>, 
but,  on  approving  the  settlement,  will  direct 
that  the  proceeds  be  turned  over  to  the  guard- 
ian only  on  giving  a  satisfactory  Imnd,  or  will 
direct  the  proceeds  to  be  paid  into  court.— 
Hang  T.  Hewitt,  150  N.  Y.  S.  236. 
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m.   CVSTODT  Aim  CABE  OF  WARD'S 
PERSON  AHD  ESTATE. 

{58  (N.T.Sur.)  Where  the  general  guardian 
of  an  infant  child  paid  the  burial  expenses  of  its 
mother  to  save  her  from  a  pauper's  grare,  equi- 
ty will  allow  the  payment  of  such  amount.— In 
re  Connolly's  Estate,  150  N.  Y.  S.  559. 

VI.  ACcouirriKG  Am>  setti^ement. 

§  150  (N.T.Snr.)  Tnder  Code  Civ.  Proc  § 
2i48,  $25  held  sufficient  allowance  to  the  spe- 
cial guardian  in  Surrogate's  Court,  where  the 
infant  had  no  present  interest,  and  the  allow- 
ance was  to  be  paid  by  other  parties. — In  re 
Seabnry'8  Estate.  150  N.  T.  S.  420. 

HABEAS  CORPUS. 

I.  NATTIBE   Aim   GROimDS   OF 
RBMKT>T. 

{3  (N.Y.Sap.)  Where  relator,  by  reason  of 
the  dismissal  of  a  prosecution  for  manslaughter, 
could  not  be  convicted  under  a  !$econd  indict- 
ment charging  him  with  murder  iu  the  iirst 
degree,  be  will  not  be  released  upon  habeas  cur- 
pus  by  the  Supreme  Court,  where  the  Coun- 
ty Court  had  jurisdiction. — People  ex  rel.  Bul- 
lock V.  Warden  of  City  Prison,  150  >'.  Y.  S.  24. 

§22  (N.Y.Snp.)  Where  a  magistrate  has  ju- 
risdiction to  hear  and  determine  what  conduct  is 
disorderly,  and  whether  it  tends  to  a  breach  of 
the  peace,  his  determination  adjudging  one 
guilty  is  a  final  judgment,  within  Code  Civ. 
I'roc.  S  2032,  relating  to  habeas  corpus.— Cohen 
V.  Warden  of  Workhouse,  150  X.  Y.  S.  596. 

II.  JURISDICTION.    PROCEEDINGS. 
AND  REUEF. 

S  105  (N.Y.Sup.)  The  court,  on  habeas  cor- 
pus for  the  disfharge  of  one  detained  under  a 
final  judgment,  can  <mly  determine  whether  the 
magistrate  pronouncing  the  judgment  bad  ju- 
riixliction  of  the  i)er!<OD  and  of  the  offense,  and 
had  power  to  impose  the  sentence,  and  the  mere 
f.ict  that  an  appeal  is  not  allowed  does  not  en- 
large the  jurisiiiftion.— Cohen  v.  Warden  of 
Workhouse,  150  X.  Y.  S.  596. 

HANDWRITING. 

See  Evidence,  {  574. 

HARMLESS  ERROR. 

See  Appeal,  |§  1033-1071. 

HEALTH. 

See  DmggisU,  §  11. 

HEARING. 

See  New  TriaL 

HEARSAY. 

See  Criminal  Law,  $$  410,  420. 

HEIRS. 

See  I>e5CPnt  and  Distribution,  }  47. 


HIGHWAYS. 

See  Eminent  Domain,  §  101;    Monicipal  Cor- 
porations,  §{  (>49-821. 

III.  CONSTRUCTION,  IMPROVEBCENT. 
AND   REPAIR. 

g  115  (N.Y.Sup.)  Unless  made  so  by  statute, 
the  state  is  not  liable  to  an  abutting  owner  for 
a  change  of  grade  of  a  highway. — People  v. 
Dawson,  150  N.  Y.  S.  679. 

V.   REOPIATION  AND  USE  FOR 
TRAVEIb 

(C)  Injarles  from  Defect*  or  Obatraetiona. 

§  187  (N.Y.)  Under     Highway     Law,     {    47, 

subds.  1,  5,  14,  and  sections  71.  75,  a  town  held 
not  liable  for  injuries  to  a  plaintiil  by  the  town 
highway  superintendent's  failure  to  inspect  and 
repair  a  defect  in  a  private  approach  to  a  coun- 
ty highway. — Ferguson  v.  Town  of  Lewisboro, 
107  N.  E.  53,  213  X.  Y.  141. 

HOMICIDE. 

•See   Criminal  Law,  $  185 ;    Descent  and  Dis- 
tribution, i  63 ;   Habeas  Corpus,  §  3. 

HUSBAND  AND  WIFE. 

{  See  Banks  and  Banking,  {  129 ;  Descent  and 
I  Distribution,  $i  52,  63;  Divorce;  Dower; 
,  Fraudulent  Conveyances,  J  172;  Infants,  $ 
7S:  Jury,  $  28;  Marriage;  Parent  and 
!  Child,  S  17;  Payment,  $  73;  Principal  and 
I     .\gent,  I  156. 

Vm.  SEPARATION  AND  SEPARATE 
MAINTENANCE. 

J  278  (X.T.Snp.)  .V  separation  agreement  be- 
tween a  husband  and  wife,  made  while  living 
apart,  is  valid.— lucht  v.  Licht,  150  X.  Y.  tf. 
64:;. 

5  279  (N.Y.Sup.)  Where  an  agreement  as  to 
alimony  was  repudiated  by  the  husband,  a  suit 
for  divorce  by  the  wife  and"  acceptance  of  ali- 
mony therein  is  a  repudiation  of  the  agreemenC 
bv  her  also.— Randolph  v.  Field,  150  X.  Y.  S. 
S22. 

Adnltery  by  a  wife,  living  apart  from  her 
hut^band,  does  not  relieve  him  from  his  con- 
tract to  pay  a  sum  weekly  for  her  8upi)ort. 
whether  committed  prior  or  subsequent  to  the 
agreement. — Id. 

HYPOTHETICAL  QUESTIONS. 

Sec  Eividence,  §  570. 

IMPLIED  CONTRACTS. 

See   Work  and   Labor. 

IMPRISONMENT. 

See  Arrest ;    Habeas  Corpns. 

IMPROVEMENTS. 

See  .lliens.  §  4:   Mechanics'  Liens;   Municipal 

Corporations,  |§  32S-50S. 


Por  cases  In  Dee.  Dig.  A  Am.  Dig.  Key  No.  Sarles  4b  Indexes  see  same  topic  and  section  (t>  NUMBER 
150  X.Y.8.— 73 
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INCOMPETENT  PERSONS. 

See  Insane  Persons. 

INDEMNITY. 

See  Contracts,  S  71;    Guaranty;    Indemnity; 
Principal  and  Surety. 

{  9  (N.Y.)  Contractor's  statement  to  city  at- 
torney that  he  hoped  the  city  would  win  ita 
appeal  from  a  judgment  against  which  be  had 
indemnified  the  city  held  not  an  authorization 
of  the  appeal,  so  as  to  render  the  indemnitor 
liable  for  costs  of  the  appeal,  which  resulted  in 
affirmance  of  the  judgment. — Murphy  v.  City  of 
Vonkers,  107  N.  fe  267,  21.S  N.  Y.  124. 

A  city,  which  notified  its  indemnitor  to  defend 
an  action  for  negligence,  might,  on  his  refusal 
to  do  so,  and  if  unsuccessful,  recover  from  him 
the  costs  awarded   in  the  trial  court. — Id. 

A  contractor,  who  indemnified  the  cit^  against 
damages  that  might  be  suffered  from  his  failure 
to  properly  guard  the  work,  is  not  liable  for 
the  costs  of  an  unsuccessful  appeal  taken  by 
the  city  without  bis  consent  from  a  judgment 
within  the  scope  of  the  indemnity. — Id. 

{  14  (N.V.)  Judgment  against  an  indemnitee 
held  conclusive  as  against  the  indemnitor  only 
as  to  the  amount  of  damages,  the  existence  of 
the  defect  causing  the  injury,  and  that  the 
injured  party  was  free  from  negligence. — Mur- 
phy V.  City  of  Yonkers.  107  N.  E.  267,  213  N. 
Y.  124. 

INDIANS. 

i  (6  (N.Y.Sup.)  A  Seneca  Indian,  in  posses- 
sion of  lands  on  a.  reservation  which  had  been 
occupied  by  him  and  his  Indian  predecessors 
for  upwards  of  40  years,  has  no  title  to  the 
oil  and  gas  in  the  lands  as  against  the  holder 
of  a  lease  granted  in  1910  by  the  Council  of 
the  Seneca  Nation  and  ratified  by  Act  Cong. 
Feb.  21,  1911,  and  conveying  the  exclusive 
right  to  operate  for  oil  and  pns  within  the  res- 
ervation.—Reservation  Gas  Co.  V.  Snyder,  150 
N.  Y.  S.  216. 

INDICTMENT  AND  INFORMATION. 

See  Conspiracy,  i  24;    Criminal  Law,  $S  252, 
321,  510;    Receiving  Stolen  Goods,  §  7. 

V.  KEQUISITES  AND  SUFFICIENC'S' 
OF  ACCUSATION. 

S  59  (N.Y.Gen.Sess.)  Where  an  offense  is  sub- 
stantially set  out  in  an  indictment,  a  fuller  de- 
scription which  is  nnknown  to  the  grand  jurors 
mav  be  omitted.— People  v.  Nussbaum,  150  N.  Y. 
S.  605. 

VI.  JOINSEB  OF  PARTIES.  OFFENSES, 

Ain>  COimTS.  DUPUOITT, 

AND  EX.ECTION. 

i  128  (N.Y.Sup.)  Under  Code  Cr.  Proc.  i 
279,  an  indictment  in  five  counts,  three  of  which 
charged  arson  in  the  first  degree  and  two  ar- 
son in  the  second  degree,  held  not  objectionable 
as  charging  more  than  one  crime. — People  v. 
Myer,  150  N.  Y.  8.  317. 


Vn.  MOTION  TO  QUASH  OB  DISMISS, 
AND  DEMCRBEB. 

{  137  (N.Y.)  An  indictment  can  be  set  aside 
at  any  time  where  the  evidence  before  the  grand 
jury  is  insufficient  to  sustain  it;  but  an  indict- 
ment, when  presented  in  due  form,  imports  ab- 
solute verity,  and  on  the  trial  neither  the  court 
nor  the  jury  has  anything  to  do  with  the  pro- 
ceedings before  the  grand  jury  .—People  t. 
Sweeney,  10«  N.  E.  913,  213  N.  if.  37. 

I  140  (N.Y.)  A  motion  to  dismiss  an  indict- 
ment because  wholly  founded  on  the  evidence 
of  accomplices  based  on  the  indictment,  which 
does  not  show  that  two  of  the  four  witnesses 
were  accomplices,  and  on  affidavits  failing  to 
show  that  the  testimony  before  the  grand  jury 
was  furnished  solely  by  accomplices,  held  prop- 
erly denied  in  view  of  Code  Cr.  Proc.  SS  259, 
261,  relating  to  evidence  before  a  grand  jury. 
-People  V.  Sweeney,  106  N.  E.  913,  213  N.  Y. 
37. 

Code  Cr.  Proc.  {  313,  must  be  considered  in 
connection  with  sections  314-316,  and,  when  8» 
considered,  an  indictment  cannot  be  set  aside 
on  the  ground  that  the  witnesses  before  the 
grand  jury  were  accomplices,  without  showing- 
that  it  EO  appeared  to  the  grand  jury,  and  that 
there  was  no  corroborative  testimony.- Id. 

INDORSEMENT. 

See  Bills  and  Notes,  |  354. 

INFANTS. 

See  Death,  {{  32,  99;    Divorce,  H  302,  303: 
Guardian  and  Ward ;   Intoxicating  Liquors, 
66;    Jndgment,   SI   679,   688,   692;    Jury, 
28 ;   Parent  and  Child. 

rv.   OONTBACTS. 

1 47  (N.Y.)  Attempted  contracts  by  an  infant 
do  not  l>ecome  binding  except  by  the  act,  or 
failure  to  act,  of  the  infant  after  he  reaches 
majority.— In  re  Farley,  106  N.  E.  756,  213 
N.    Y..  16. 

{ 57  (N.Y.Sup.)  Where  an  infant  executed  a 
written  contract  of  guaranty,  and  after  he  be- 
came of  age  wrote  asking  that  an  itemized  bill 
be  sent  to  him,  there  was  no  such  "ratifica- 
tion'' as  to  make  him  liable  upon  the  guaranty. 
— H.  C.  Miner  Lithographing  Co.  t.  Santley, 
150  N.  Y.  S.  71. 

vn.  ACTIONS. 

S78  (N.Y.Sup.)  That  a  wife,  suing  for  di- 
vorce without  the  appointment  of  a  guardian 
ad  litem,  was  over  20  years  old,  did  not  render 
the  proceedings  regular. — Anderson  v.  Anderson, 
150  N.  Y.  S.  359. 

8  79  (N.Y.Sup.)  Under  Code  CHv.  Proc.  » 
469,  721,  held  that,  in  action  for  divorce,  Spe- 
cial Term,  after  a  verdict  adverse  to  plaintiff 
was  reported  from  the  Trial  Term,  but  before 
judgment,  could  not  cure  the  failure  to  appoint 
a  guardian  ad  litem  for  the  infant  plaintiff  by 
making  such  appointment  nunc  pro  tunc,  and 
should  have  vaostcd  all  proceedings  and  struck 
the  cause  from  the  calendar. — Anderson  t.  An- 
derson, 150  N.  Y.  S.  359. 
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S  80  (N.Y.Sop.)  After  the  court,  in  action  for 
divorce,  had  made  an  order  providing  that  a 
guardian  ad  litem  woald  be  appointed  nunc 
pro  tunc  for  infant  plaintiff,  plaintiff's  peti- 
tion for  appointment  of  her  mother  as  guard- 
ian ad  litem  for  the  sole  purpose  of  vacating  all 
proceedings  already  hnd  held  in  strict  compli- 
ance with  Code  Civ.  Proc.  {S  469,  470,  and  the 
appointment  pursuant  thereto  should  not  have 
been  vacated.— Anderson  v.  Anderson,  150  N. 
T.  S.  350. 

{  81  (N.T.Sup.)  Under  rule  49,  General  Rales 
of  Practice,  an  attorney  representing;  other  dev- 
isees under  a  will  should  not  be  appointed  guard- 
ian ad  litem  for  infant  devisees,  where  the  cli- 
ents of  tlie  attorney  were  claiming  interests 
which  would  diminish  the  share  of  the  infants. — 
Heuel  V.  Stein,  150  N.  Y.  S.  540. 

Though  an  attorney  appointed  as  guardian  ad 
litem  was  not  qualified,  because  representing  in- 
terests distinctly  adverse  to  those  of  the  in- 
fant, the  infant  is  bound  by  the  appointment. — 
Id. 

f  83  (N.T.Snp.)  A  guardian  ad  litem  for  in- 
fant devisees,  who  also  represented  as  attorney 
interests  adverse  to  the  infants,  is  not  entitled 
to  compensation,  where  he  did  not  protect  the 
interests  of  the  infants  at  trial,  but  acted  in 
an  adverse  character ;  and  the  infants,  upon 
reaching  majority,  may  compel  restitution  of 
fees  which  he  induced  the  executors  to  pay  and 
<-harze  against  their  interests. — Uenel  v.  Stein, 
150  N.  Y.  S.  540. 

Where  an  attorney,  who  was  representing  in- 
terest adverse  to  infant  devisees,  was  appointed 
their  guardian  ad  litem,  and  received  compensa- 
tion from  the  executors,  which  was  deducted 
from  the  share  of  the  infants,  summary  pro- 
ceedings may  be  had  to  compel  the  attorney,  be- 
fore settlement  of  the  estate,  to  return  such  com- 
pensation.—Id. 

S83  (N.Y.Sur.)  Where  nothing  is  presently 
due  infants  represented  by  a  special  guardian 
in  the  settlement  of  an  estate,  the  special 
guardian's  compensation  is  governed  by  Code 
Civ.  Proc.  §  2501,  and  not  section  2748,  as 
amended  by  Laws  1914,  c.  443. — In  re  Steven- 
son's Estate,  150  N.  Y.  S.  423. 

{ 95  (N.Y.Sup;)  An  admission  in  a  pleading 
filed  on  t>ebalf  of  an  infant  by  her  guardian  ad 
litem  is  not  binding  upon  the  infant. — Abearn 
V.  Bowery  Savings  Bank,  150  N.  Y.  S.  244. 

§  98  (N.Y.Sup.)  In  an  action  by  an  adminis- 
trator to  recover  a  deposit  transferred  by  his 
intestate  to  an  infant,  who  redeposited  it  in 
trust  for  the  intestate,  held,  that  the  infant  was 
entitled  to  show  that  there '  was  an  absolute 
gift  of  the  deposit,  and  the  administrator  must 
show  the  creation  of  a  valid  trust,  which  the 
infant  coold  not  repudiate. — Abeam  v.  Bowery 
Savings  Banic,  160  N.  Y.  S.  244. 

INFORMATION. 

See  Indictment  and  Information. 

INFRINGEMENT. 

See   Trade-Marks   and   Trade-Names. 


INHERITANCE  TAX. 

See  Domicile,  f  10;   Taxation,  {{  859-895. 

INJUNCTION. 

See  Certiorari,  {  47 ;  Dower,  {  85 ;  Execution, 
f  409 ;   Interpleader,  i  2 ;   Partnership,  §  348. 

n.   SUBJECTS  OF  FROTEOTION   AICD 

RIXIEF. 

(G)   Pemonal  Rlslita  and  Dntlcn. 

HOI  (N.Y.Sup.)  Under  Code  dv.  Proc.  | 
1919,  the  president  of  an  unincorporated  manu- 
facturer's association  may  enjoin  the  members 
of  a  lal>or  union  from  acts  which  affect  the  civil 
rights  of  all  the  members  ot  the  association.— 
Garside  v.  Hollywood,  150  N.  Y.  S.  647. 

(H)  Criminal    Acts,  Conspiracies,  and 
Prosecutions. 

i  102  (N.Y.Sup.)  An  injunction  wUl  not  lie 
to_  restrain  a  street  railway  company  from  per- 
mitting smoking  on  its  street  cars  in  violation 
of  a  city  ordinance  making  such  smoking  unlaw- 
ful.—Mellen  V.  Brooklyn  Heights  K.  Co.,  150 
N.  Y.  S.  222. 

i  102  (N.Y.Sup.)  Injunction  will  not  issue  to 
restrain  acts  which,  although  immoral,  illegal, 
or  criminal,  do  not  invade  the  civil  rights  of  the 
complainant. — Garside  v.  Hollywood.  150  N.  Y. 
S.  647. 

m.  AGTXOHS  FOB  ZNJimOTIONS. 

I  1 09  (N.Y.Sup.)  That  only  one  property  own- 
er in  a  restricted  tract  complains  of  the  viola- 
tion of  the  restrictions  does  not  bar  his  right  to 
relief,  in  the  absence  of  a  showing  that  all  or 
most  of  the  interested  persons  waived  their  right 
to  enforce  the  restriction. — Goodhue  v.  Pennell, 
150  N.  Y.  S.  435. 

VII.  VIOI.ATION    AHD   PUNISHMENT. 

I  223  (N.Y.Sup.)  Where  proceedings  were 
instituted  in  New  York  to  liquidate  a  New  York 
surety  corporation,  in  which  the  court  enjoined 
creditors  from  interference,  subsequent  proceed- 
ings by  respondent  in  Virginia  to  secure  pay- 
ment of  its  claim  out  of  the  corporation's  de- 
posit in  that  state,  made  as  a  condition  to  its 
right  to  do  business  there,  constituted  a  con- 
tempt—In re  Emmet,  150  N.  Y.  S.  398. 

J  232  (N.Y.Sup.)  Where  respondent's  institu- 
tion of  proceedings  in  another  state  in  violation 
of  an  injunction  did  not  appear  to  have  caused 
damage  to  petitioner,  so  much  of  an  order  as- 
sessing a  fine  against  respondent  as  included  a 
sum  for  compensation  to  petitioner  was  improp- 
er, under  Code  Civ.  Proc.  {  2284.— In  re  Emmet. 
150  N.  Y.  S.  398. 


IN  PAIS. 


See   Estoppel. 
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INSANE  PERSONS. 

See  Criminal  Law,  §  1132. 

U.   INQUISITIONS. 

J  29  (N.T.Sup.)  In  proceeding  to  have  com- 
mittee discharged,  held,  that  court  might  have 
made  allowance  to  attorneys  for  incompetent 
person,  though  she  was  incompetent  to  employ 
them.— Brauer  v.  Lawrence,  150  N.  X.  S.  4tt7. 

VI.   CONTRACTS. 

§74  (N.T.Sup.)  Person  adjudicated  incompe- 
tent to  manage  her  affairs  held  conclusively  pre- 
sumed incapable  of  contracting,  and  her  con- 
tract of  employment  of  attorneys  was  void. — 
Brauer  v.  Lawrence,  150  N.  Y.  S.  497. 

§  79  (N.Y.Sup.)  A  party  was  not  precluded 
from  questioning  an  account  stated  for  legal  serv- 
ices under  a  contract  of  employment  made  while 
she  was  incompetent  by  promising  to  say  it 
after  her  property  was  restored  to  her,  and  by 
not  repudiating  for  altout  15  months. — Brauer 
V.  Lawrence,  150  N.  Y.  S.  497. 

INSOLVENCY. 

See  Assignments  for  Benefit  of  Creditors; 
Bankruptcy ;  Banks  and  Banking,  §  263 ; 
Corporations,   S|  544,  566,   578 ;    Insurance, 

*  ^^  INSTRUCTIONS. 

To  jury,  see  Criminal  Law,  {  781;    Trial,  {g 

242-^52,  337. 
To  servants,  see  Master  and  Servant,  §  152. 

INSURANCE. 

See  Discovery,  {  36;   Evidence,  J  121. 

ZI.   INSURANCE    COMPANIES. 

(A)   Stock    Companlea. 

S42  (N.Y.Sup.)  "Liabilities,"  as  used  in  In- 
surance Law,  i  63,  providing  \hat  the  liabili- 
ties (if  the  insolvent  corporation  shall,  unless 
otherwise  directed  by  the  court,  be  fixed  as  of 
the  date  of  the  entry  of  the  order  directing  the 
liquidation,  cannot  be  held  to  mean  debts. — In 
re  Empire  State  Surety  Co.,  150  N.  Y.  S.  567. 

$51  (N.Y.Sup.)  On  the  liquidation  of  the 
business  of  an  insolvent  surety  company  pursu- 
ant to  the  Insurance  Law,  §  63,  onl.v  such 
claims,  arising  under  bonds  executed  by  the 
surety  company,  pursuant  to  Act  Cong.  Feb.  24. 
1905,  are  valid  and  provable,  as  were  reduced 
to  judgment  prior  to  the  order  of  insolvency. — 
In  re  Emmet,  lOO  N.  Y.  S.  260. 

§51  (N.Y.Sup.)  Under  Insurance  Law,  §  63, 
the  court,  on  an  order  of  liquidation  of  a  surety 
company  insuring  against  accident  to  employes, 
ma.v  direct  that  claimants,  who  at  the  time  of 
liquidation  have  been  sued  for  injuries,  have  fur- 
ther time  to  perfect  their  claims. — In  re  Empire 
State  Surety  Co.,  150  N.  Y.  S.  567. 

Under  Insurance  Law,  §  63,  held,  that  the 
superintendent  of  insurance,  after  an  order  of 
liquidation  against  an  employers'  liability  in- 
surance company,  could  not  reject  the  claims  of 
insured  for  the  amounts  paid  in  settlement  of 
suits  for  injuries  pending  at  the  time  of  liquida- 
tion, but  not  settled  until  afterwards. — Id. 


V.  THE  CONTRACT  IN  OENEBAXi. 
(B)   ConatraetioB   and   Operation. 

§  146  (N.Y.)  In  the  construction  of  insurance 
contracts  ambiguous  phrases  must  be  given  the 
meaning  most  favorable  to  the  insured. — Pas- 
kusz  V.  Philadelphia  Casualty  Co.,  106  N.  E. 
749,  213  N.  Y.  22. 

VI.  PREMIUMS,  DUES.  ANB  ASSESS- 
MENTS.   • 

§  181  (N.Y.Sup.)  That  the  Workmen's  Com- 
pensation Law  was  declared  unconstitutional 
after  expiration  of  an  insurance  policy  cover- 
ing the  insured's  liability  under  such  law  did 
not  relieve  the  insured  from  liability  for  un- 
paid premiums. — New  Amsterdam  (Casualty  Co. 
V.  Olcott,  150  N.  Y.  S.  772. 

X.  FORFEITURE  OF  POUCT  FOR 
BREACH  OF  PBOMISSORT  'WAR- 
RANTT.  COVENANT,  OR  CONDI- 
TION SUBSEQUENT. 

(B)   Mattera   Relntlnar   to    Propertr    or   In- 
terest  Jnaurcd. 

§328  (N.Y.Sup.)  A  warranty  that  "none  of 
the  automobiles  herein  described  are  rented  to 
others"  spoke  as  of  the  date  of  the  policy,  and 
was  not  violated  because  thereafter,  and  at  the 
accident  on  which  assured's  cause  of  action 
was  based,  it  was  so  rented. — Mayor,  Lane  tf 
Co.  T.  Commercial  Casualty  Ins.  Co.,  150  N. 
Y.  S.  624. 

XI.  ESTOPPEI..  WAIVER.  OR  AGREE- 
MENTS  AFFECTING  RIGHT  TO 

AVOID  OR  FORFEIT  POUCT. 

§392  (N.Y.Sup.)  Where  the  assignee  of  a 
life  policy  did  not.  as  required,  notify  the  in- 
surer until  after  insured's  death,  an  entry  in 
the  insurer's  books,  showing  payment  of  pre- 
miums imtil  insured's  death,  does  not  estop  the 
insurer  from  relying  on  the  forfeiture. — Ileffer- 
nan  v.  Prudential  Ins.  Co.  of  America,  150  N. 
Y.  S.  644. 

Xn.  RISKS  AND  CAUSES  OF  I.OSS. 
(D)   Inanrance    of  Property  and  Titlea. 

§425  (N.Y.Sup.)  Under  a  policy  insuring  an 
automobile  against  loss  by  theft,  the  insured 
could  not  rec'over  where  he  was  deprived  of  it 
by  one  acting  under  an  honest  belief  that  he  was 
entitled  to  its  possessiou,  and  who  used  a  trick 
or  device  to  obtain  it.— Bush  v.  Boston  Ins.  Ck»., 
150  N.  Y.  S.  457. 

(C)   Gnaranty  and  Indemnity  Inanrance. 

§  432  (N.Y.)  Under  policy  of  credit  insurance 
protecting  insured  against  classes  of  customers 
described  in  a  schedule  of  capital  and  credit 
ratings,  held,  that  loss  from  a  sale  to  an  old 
customer  whose  rating  was  designated  by  a 
symbol  in  which  the  capital  column  was  blank 
was  covered. — I'askusz  v.  Philadelphia  Casualty 
Co.,  106  N.  E.  749,  213  N.  Y.  22. 

XVI.   RIGHT  TO  PROCEEDS. 

§  589  (N.Y.Sup.)  A  policy  construed,  and 
held,  that  the  interest  of  two  deceased  chil- 
dren of  insured  and  his  first  wife,  who  divorc- 
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ed  him,  passed  to  a  surviving  child  and  not  to 
insured's  second  wife. — Di  Mombercelli  v.  Van 
Riper,  150  K.  Y.  S.  841. 

XVm.   ACTIONS  ON  POLIOSBS. 

§  644  (N.Y.Sup.)  In  an  action  on  a  fire  policy, 
plaintiff  cannot  complain  ot  an  order  requiring 
him  to  serve  a  bill  of  particulars  as  to  the 
proi)crty  destroyed. — Horwitz  v.  North  British 
&  Mercantile  Ins.  Co.  of  London  &  Edinburgh, 
150  N.  Y.  S.  375. 

S  645  (N.Y.Sup.)  Insurer  may  take  advantage 
of  A  breach  of  a  condition  subsequent  without 
pleading  it,  where  the  breach  appeared  from 
plaiutiff^s  own  evidence. — Ileffeman  v.  Pruden- 
tial Ina  Co.  of  America,  150  N.  Y.  S.  644. 

§  646  (N.Y.Sup.)  Under  a  policy  insuring  an 
automobile  against  loss  by  theft,  proof  of  a  tak- 
ing by  a  trick  or  device  would  allow  an  infer- 
ence of  felonious  intent,  rebuttable  by  a  showing 
that  the  taker  acted  under  an  honest  belief  that 
he  was  entitled  to  its  possession. — Itusb  v. 
Boston  Ins.  Co.,  150  N.  Y^  S.  457. 

i  658  (N.Y.Sup.)  In  an  action  upon  a  policy 
insuring  an  automobile  against  loss  by  theft, 
whore  plaintiff  claimed  ownership,  evidence  for 
defendant  was  admissible  upon  the  qaestion  of 
whether  the  president  of  a  company  who  took 
possession  of  it  was  acting  under  a  real  claim 
of  rieht.— Rush  v.  Boston  Ins.  Co.,  150  N.  Y. 
S.  457. 

§665  (N.Y.Sap.)  In  an  action  upon  a  life 
policy,  evidence  held  to  show  that  representa- 
tions by  the  insured  that  she  never  bad  an  ap- 
plication fi)r  life  insurance  refused,  and  that 
no  medical  examiner  had  ever  reported  un- 
favorably, were  false  and  fraudulently  made. 
— Rakov  v.  Bankers'  lyife  Ins.  Co.  of  City  of 
New  York,  150  N.  Y.  S.  55. 

S  665  (N.Y.Sup.)  In  a  suit  on  an  industrial 
polic.v  on  the  life  of  plaintifTs  intestate,  a  ver- 
dict for  plaintiff  held  contrary  to  the  weight  of 
the  evidence,  which  showed  that  the  policy  was 
procured  by  an  imposter. — Ix}ughran  v.  Pru- 
dential Ins.  Co.  of  America,  150  N.  Y.  S.  153. 

XIX.   REINSURANCE. 

S  680  (N.Y.Sup.)  In  an  action  by  a  surety 
company  for  the  premium  on  a  contract  assign- 
ed to  it  by  another  surety  company,  which  was 
solvent  when  the  premium  became  due,  evi- 
dence as  to  a  request  by  the  city  that  the  con- 
tractor furnish  new  sureties  was  inadmissible. 
— National  Surety  Go.  v.  Breuchaud,  150  N.  Y, 
S.  826. 

XX.    BnTTUAI.   BENEFIT   INSURANCE. 
(D)  Popfeltnre  or  ftaspenalon. 

8  760  (N.Y.Sup.)  Under  by-laws  of  a  lodge, 
held,  the  meml)er  having  died  in  arrears,  which 
he  could  not  have  paid  up  while  sick,  his  widow 
could  not  pay  them  up  after  his  death,  and  so 
be  entitled  to  ^he  death  benefit. — (jillis  v. 
Dabney,  150  N.  Y.  S.  45a. 

(B)  Seneflciaries  and  Beneflts. 

J  776  (N.Y.Sup.)  Where  the  by-laws  of  de- 
fendant lodge   provided  for  the  payment  of  a 


death  benefit  to  the  widow  or  beneficiary  of 
members,  they  constituted  a  binding  contract ; 
and  the  administrator  of  a  member,  who  died 
leaving  neither  widow  nor  beneficiary  cannot 
recover  the  benefit. — Alexander  v.  Page,  150 
N.  Y.  S.  104. 

INTENT. 

See   Criminal   Law,   {   21 ;    Trade-Marks   and 
Trade-Names,  §  55 ;   WUls,  §  288. 

INTEREST. 

See  Damages,  {  68;    Usury. 

I.  RIGHTS  ANP  IJABUJTIES  IN 
OENERAI.. 

§  19  (N.Y.Sup.)  In  an  action  to  foreclose  a 
mechanic's  lien,  plaintiff  is  not  entitled  to  re- 
cover interest  on  an  unliquidated  amount, 
which  could  not  be  ascertained  at  the  time  the 
owner  terminated  the  employment. — Midtown 
Contracting  Co.  v.  Goldsticker,  150  N.  Y.  S. 
809. 

m.  TIME  AND  COMPUTATION. 

f  39  (N.Y.Sup.)  In  the  absence  of  agreement 
to  the  contrary,  interest  upon  the  amount  due 
under  a  written  contract  held  allowable  from 
the  date  when  by  the  terms  of  the  contract  the 
amount  was  to  be  paid. — Uavender  v.  Brodbeck, 
150  N.  Y.  S.  162. 

INTERNATIONAL  LAW. 

See  Treaties. 

INTERPLEADER. 

See  Parties,  i  40. 

I.  RIGHT  TO   INTERFrEASER. 

$  2  (N.Y.Sup.)  A  bailee  of  furs,  which  are 
claimed  by  two  adverse  parties,  is  entitled  to  an 
interpleader,  and  a  temporary  injunction  re- 
straining the  prosecution  of  either  action  of 
replevin  against  the  bailee,  though  in  one  ac- 
tion the  adverse  claimant  is  joined  as  defend- 
ant.—B.  Altman  &  Co.  v.  Comstock,  150  N.  Y.' 
S.  602. 

INTERROGATORIES. 

See  Depositions. 

INTERSTATE  COMMERCE. 

See  Commerce. 

INTOXICATING  LIQUORS. 

IV.  XJCENSES  AND  TAXES. 

!i66  (N.Y.)  Under  Liquor  Tax  Law,  {  15, 
subd.  8,  as  amended  by  Laws  1911,  c.  643,  {  2, 
requiring  the  consent  of  owners  of  dwelling 
houses  situated  within  300  feet  of  a  saloon  to 
the  issuance  of  a  license  therefor,  infant  owners 
may  not  give  a  valid  consent,  nor  can  the  agent 
of  an  infant.— In  re  Farley,  106  N.  E.  756,  213 
N.  Y.  15. 

§  86  (N.Y.Sup.)  Sale  of  liquors  on  Sunday  to 
persons  who  had  nothing  to  eat  held  a  violation 
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of  a  liquor  tax  bond  given  under  the  Liquor 
Tax  Law,  f  30,  as  amended  br  Laws  1910,  c. 
494.— Farley  v.  Buttncr,  150  N.  T.  S.  914. 

{  88  (N.Y.Sup.)  In  an  action  on  a  liquor  tax 
bond,  given  under  Liquor  Tax  Law,  §  30,  aa 
amended  by  Laws  1910,  c.  494,  proof  of  the  con- 
viction of  defendant's  bartender  authorized  a  di- 
rected verdict  for  plaintiff.— Farley  v.  Buttner, 
150  N.  Y.  S.  914. 

§  108  (N.Y.Sup.)  Under  Liquor  Tax  Law,  § 
8,  subd.  1,  sections  15,  27,  36,  subds.  3,  8,  and 
section  30,  subd.  2,  held,  that  a  civil  proceeding 
for  cancellation  ot  a  liquor  tax  certificate  was 
independent  of  any  criminal  prosecution,  and 
hence  that  a  forfeiture  of  a  certificate  by  con- 
viction of  the  holder's  employes  did  not  oust 
the  court  of  jurisdiction  to  enter  a  forfeiture  in 
a  civil  proceeding  therefor. — In  re  Farley,  150 
N.  Y.  S.  300. 


See  Patents. 


INVENTION. 


INVESTMENT  COMPANIES. 

See  Banks  and  Banlcing,  {  317. 

JEOPARDY. 

See  Criminal  Law,  f  185. 


See  Action 
mation, 


iction.  If  4 
ion,  §  128. 


JOINDER. 

45,  50;    Indictment  and  Infor- 


JOINT  ADVENTURES. 

i  7  (N.Y.Sup.)  Where  a  broker  asserted  a 
joint  venture  between  him  and  brokers  who 
negotiated  an  exchange,  held,  that  he  was  bound 
by  their  agreement  that  no  commission  would  be 
charged  until  a  resale  of  the  property  taken  in 
exchanee.— Rosenzweig  v.  Raubitschek,  150  N. 
Y.  S.  353. 

JOINT  TENANCY. 

See  Banira  and  Banking,  §  129 ;  Tenancy  in 
Common. 

JUDGES. 

See  Courts;    Justices  of  the  Peace. 

JUDGMENT. 

See  Appeal ;  Contracts,  i  3.50 :  Courts,  H  189, 
190 ;  Divorce,  §j|  277,  302 ;  Evidence,  §  213 ; 
Execution ;  Habeas  Corpus,  §  22 ;  Indem- 
nity, S  14 ;  Justices  of  the  Peace,  S  92 ;  Lim- 
itation of  Actions,  S  100;  Mnster  and  Serv- 
ant, §  205;  Mortgnges,  §  I'D:  Pleading,  § 
345;  Principal  and  Suret.v,  §  173;  Sales,  § 
366. 

IV.   BT  DEFATTI.T. 
(A)  Reqolaltes    and   Talldltjr. 

§101  (N.Y.Sup.)  In  action  under  contract 
employing  person  to  .solicit  business  on  com- 
missions, held,  that  interlocutory  judgment  re- 
quired an  accounting  under  the  provisions  of  the 
contract,  and  did  not  ^rant  relief  more  favorable 
than  that  prayed  for  in  the  complaint,  in  viola- 


tion of  Code  Civ.  Ppoc  |  1207.— Stevens  v.  Van 
Wagoner-Linn  Const.  Co.,  150  N.  Y.  S.  502. 

In  action  on  contract  of  employment  to 
solicit  business  on  commissions,  where  com- 
plaint demanded  accounting  and  judgment  that 
defendant  pay  to  plaintiff  sum  found  due,  re- 
covery of  commissions  due  held  not  violative  of 
Code  Civ.  Proc.  |  1207.— Id. 

(B)  Opentaar  or  Settiny  Aside  nefanlt. 

I  143  (N.Y.Sup.)  On  an  application  to  vacate 
A  default  judgment,  that  defendant's  nonappear- 
ance was  due  to  his  temporary  absence  from  the 
city  on  business  was  a  good  excuse. — O'Beirne 
V.  Carey,  150  N.  Y.  S.  666. 

f  143  (N.Y.Sup.)  One  who  was  erroneously 
advised  that  the  service  of  summons  was  de- 
fective and  did  not  require  an  appearance  held 
entitled  to  have  a  default  set  aside. — Betts  v. 
Betts,  150  N.  Y.  S.  946. 

I  161   (N.Y.Sup.)  A  motion  to  open  a  default 

in  the  service  of  a  reply  must  be  denied,  unlests 
a  copy  of  the  proposed  reply  be  served  with  the 
motion  papers. — McAvoy  v.  Tide  Water  Oil 
Co.,  150  N.  Y.  S.  641. 

§  167  (N.Y.Sup.)  A  default  judgment,  ren- 
dered because  of  the  carelessness  of  a  clerk  in 
the  office  of  defendant's  attorneys,  will  be  set 
aside  on  condition  that  defendant  pay  $10 
costs  and  give  bond  to  secure  the  judgment  ren- 
dered.- Cohen  v.  Ganz,  150  N.  Y.  S.  88. 

VI.  ON  TRIAI.  OF  ISSU3BS. 

(A)    Rendition,    Form,    and    Reanlaltes    In 
General. 

i  197  (N.Y.Sup.)  Where  defendant  pleaded 
three  counterclaims,  but  at  the  trial  consented 
to  a  nonsuit  as  to  two  of  tbem  and  introduced 
no  evidence  thereon,  a  judgment  dismissing 
those  counterclaims  on  the  merits  is  unwar- 
ranted, and  will  be  modified  to  show  a  simple 
dismissal.— Roach  v.  Lorence,  150  N.  Y.  S.  131. 

$200  (N.Y.)  A  judgment  that  plaintiff's  com- 
plaint be  dismissed  with  costs,  not  based  on 
findings  of  fact  or  conclusions  of  law  or  a  de- 
cision of  tfie  trial  judge,  was  void. — Ventimizlia 
V.  Eichner,  107  N.  E.  48,  213  N.  Y.  147. 

(B)  Parties. 

g  240  (N.Y.Sup.)  In  broker's  action  for  com- 
missions against  alleged  agent  and  his  undisclos- 
ed principal,  held,  that  plaintiff  should  be  com- 
pelled to  elect,  and  that  a  judgment  against 
both  defendants  could  not  be  sustained. — Rosen- 
zweig V.  Raubitschek,  160  N.  Y.  S.  353. 

XII.   CONSTBUOTION     AND     OPERA- 
TION IN   OENERAI.. 

§528  (N.Y.Sur.)  Decrees  of  Surrogates' 
Courts  in  the  settlement  of  decedents'  estates 
operate  almost  exclusively  in  personam,  and  not 
on  the  res. — In  re  Stevenson's  Estate,  150  N.  Y. 
S.  423. 

1 533  (N.Y.Sup.)  A  judgment  for  the  breach 
of  a  contract  held  not  to  embrace  the  amount  of 
a  check,  so  as  to  authorize  recovery  on  the 
check  by  an  assignee  with  notice. — Martin  ». 
Melton,  160  N.  Y.  S.  «82. 
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XHI.   MEBOBB  AXU  BAB  OF  CAUSES 
OF  AOXIOH  AHD  DEFENSES. 

(B)    Caaaes  of  Action  and  Defennea  JUers- 
edi   Barred,   or  Conolnded. 

§  585  (N.T.Sap.)  A  judgment  for  defendant  in 
partition,  rendered  on  the  merits,  is  res  judicata 
in  a  subsequent  action  by  plaintiff  against  de- 
fendant for.  an  undivided  interest  in  the  proper- 
ty.—Hickg  V.  Pearsall,  150  N.  Y.  S.  207^ 

1596  (N.Y.Sup.)  A  judgment  for  an  install- 
ment under  a  contract  is  res  judicata  in  an  ac- 
tion for  a  subseonent  installment.— New  York 
City  Car  Advertising  Co.  v.  Greenberger,  150  N. 
Y.  S.  642. 

i  606  (N.Y.Sup.)  Where  plaintiff  recovered 
damages  for  a  continuing  trespass  by  the  city 
of  New  York,  in  a  former  action,  up  to  the  date 
of  the  filing  of  the  notice  of  claim,  required  by 
Greater  New  York  Charter,  §  201,  he  may  in 
a  subsequent  action  recover  the  damngea  accrued 
between  the  filing  of  that  claim  and  the  com- 
mencement of  the  former  action. — Klingenberg 
V.  City  of  New  York,  150  N.  Y.  S.  199. 

XIV.   COITCI.1TSIVENESS   OF   ADJTTDZ. 

CATION. 

(A)  JadBmenta    Conolaalve   In  General. 

§641  (N.Y.Sup.)  Where  plaintiff,  to  aid  in 
effecting  a  composition,  deposited  funds  to  the 
order  of  the  court  in  accordance  with  Bankr. 
Act,  §  12b,  a  judgment  of  the  referee  denying 
plaintiffs  petition  to  have  the  trustee  return  her 
deposit  held  conclusive,  and  the  state  courts 
will  not  entertain  an  action  to  recover  from  tbe 
trustee.— Coen  v.  James,  150  N.  Y.  S.  202. 

§  652  (N.Y.)  The  rule  that  a  judgment  is  con- 
clusive between  the  parties  and  their  privies 
upon  all  matters  within  the  issues  which  were 
or  might  have  been  litigated  held  to  apply  to 
11  judgment  by  default. — Tax  Lien  Co.  of  New 
York  v.  Schnltze.  106  N.  B.  751,  213  N.  Y.  9. 

5  654  (N.Y.Sup.)  Where  a  judgment  did  not 
state  that  a  dismissal  at  tbe  close  of  plaintiff's 
case  was  on  the  merits,  and  it  did  not  so  appear 
from  the  judgment  roll,  it  was  not  conclusive  of 
the  cause  of  action  as  provided  by  Code  Ciy. 
Proc.  S  1200.— People  ex  rel.  Nolan  v.  Prender- 
gast,  150  N.  Y.  S.  683. 

(B)  Pemona  Conclnded. 

1679  (N.Y.Sup.)  A  jndgment  partitioning 
land,  to  which  proceeding  children  who  after- 
wards became  entitled  to  part  of  the  land  were 
not  made  parties  and  were  not  represented, 
does  not  bind  them,  because  their  interests 
were  only  contingent  and  their  parents  were 
parties.— Adami  v.  Gercken,  150  N.  Y.  S.  8. 

$  688  (N.Y.Sup.)  A  judgment  authorizing  ex- 
ecutors to  deduct  from  tbe  share  of  infant  dev- 
isees amounts  paid  to  a  guardian  ad  litem  for 
services  rendei-ed  held  conclusive  against  the 
infants  as  against  the  executors,  bnt  not  con- 
clusive upon  their  right  to  compel  the  guardian 
to  make  restitution.— Ileuel  v.  Stein,  iSO  N.  Y. 
S.  540. 

1692  (N.Y.Sup.)  A  judgment  authorizing  ex- 
ecutors to  deduct  from  the  share  of  infant  dev- 


isees amounts  paid  to  a  guardian  ad  litem  for 
services  rendered  held  conclasive  against  the  in- 
fants as  against  the  executors,  but  not  con- 
clusive upon  their  right  to  compel  the  guardian 
to  make  restitution.- Heuel  v.  Stein,  160  N.  Y. 
S.  540. 

{699  (N.Y.Sup.)  Judgment  authorizing  city 
to  deduct  for  damages  for  negligence  of  a  sub- 
contractor from  amount  due  contractor  held  con- 
clusive on  the  subcontractor,  he  having  notice 
to  defend.— Lord  Electric  Co.  v.  Barber  As- 
phalt Paving  Co.,  150  N.  Y.  S.  1000. 

§702  (N.Y.Sup.)  A  decision  by  the  Court  of 
Appeals  in  an  action  between  a  city  and  a 
Tailroad  company  is  the  law  of  the  case  in  a 
taxpayer's  action  to  cancel  a  contract  between 
the  terminal  station  commission  and  the  same 
railroad.— McCutcheon  v.  Terminal  Station 
Commission  of  City  of  Buffalo,  150  N.  Y.  S. 
850. 

(C)  Mattera  Conolnded. 

§  713  (N.Y.)  A  judgment  is  conclusive  be- 
tween the  parties  and  their  privies  upon  all 
matters  witbin  the  issues  which  were  or  might 
have  been  litigated;  and  it  is  immaterial  wheth- 
er issues  are  joined  by  an  answer  to  the  com- 
plaint or  tendered  by  tbe  plaintiff  and  left  un- 
answered.- Tax  Lien  Co.  of  New  York  v. 
Schultze,  106  N.  E.  751,  213  N.  Y.  9. 

(D)  Jndcmeata  In  Partlcniar  Claaaea  of 
Aettona  and  Proceedlnsa. 

{750  (N.Y.)  In  an  action  to  foreclose  a  tax 
lien  pursuant  to  Greater  New  York  Charter, 
§{  1035-1039,  as  amended  by  Laws  1908.  c. 
^0,  and  Laws  1911,  c.  65,  held,  that  the  com- 
plaint tendered  no  issue  as  to  whether  adjoin- 
ing owners  had  easements  superior  to  the  tax 
lien,  and  hence  that  such  owners,  though  par- 
ties, were  not  concluded  as  to  such  easements 
by  the  judgment. — Tax  Lien  Co.  of  New  York  v. 
Schultze,  106  N.  B.  751,  213  N.  Y.  9. 

XXII.    PLEASING  AND  EVIDENCE  OF 

JUDGMENT  AS  ESTOPPEL  OB 

DEFENSE. 

f  948  (N.Y.Sup.)  An  application  for  leave  to 
file  a  supplemental  answer  setting  up  a  former 
judgment  in  bar  of  the  action,  made  after  the 
cause  had  reached  the  day  calendar,  should  be 
granted  only  on  condition  that  it  be  filed  with- 
in five  days,  and,  if  plaintiff  so  elect,  tbe  cause 
retain  its  position  on  the  calendar.— La  Salle  t. 
Friedman,  150  N.  Y.  S.  152. 

S  956  (N.Y.Sup.)  Where  there  is  doubt  as  to 
conclumveness  of  a  jndgment  pleaded  in  bar, 
testimony  of  the  issues  litigated  is  admissible. — 
New  York  City  Car  Advertising  Co.  v.  Green- 
berger, 150  N.  Y.  S.  642. 

JUDICIAL  NOTICE. 

See  Evidence,  {{  10,  14. 

JUDICIAL  SALES. 

See  Executors  and  Administrators,  {  375. 
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JURISDICTION. 

See  Appeal,  §  262;  Constitutional  Law,  §56; 
Corporations,  §  665  ;  Courts  ;  Criminal  Law, 
f§  248,  249 ;  Divorce,  §  62  :  Executors  and 
Administrators,  §  375:  Habeas  Corpus,  §| 
22,  106;  IntoxicatinB  Liquors,  i  108;  Prin- 
cipal and  Surety,  f  lOO. 

JURY. 

See  Trial,  S§  lOSVa,   130-537. 

n.   RIGHT  TO  TRIAIi  BY  JUBT. 

§  10  (N.Y.Snr.)  In  view  of  Surrogate's  Code, 
i  2771,  claimant,  who  was  entitled  to  trial  of 
her  claim  only  before  the  sun'ogate,  held  not 
entitled  to  a  jury,  in  accordance  with  section 
2538  thereafter  enacted,  wbicH  allows  that 
method  of  trial  in  proceedings  before  the  gurro- 
gate.— In  re  Scovill,  150  N.  Y.  S.  1070. 

$  19  (N.T.Sur.)  Under  Code  Civ.  Proc.  i 
2771,  as  amended  by  Laws  1914,  c.  443,  the 
snrrogate  has  no  power  in  a  probate  proceed- 
ing, pending  prior  to  September  1,  1914,  when 
such  act  took  effect,  to  grant  an  application  for 
a  jury  trial  of  controverted  issues  of  fact. — In 
re  Spooner's  Will,  150  N.  Y.  S.  13C. 

§  22  (N.Y.Gcn.Sess.)  Inferior  Criminal  Courts 
Act,  i  95,  contravenes  Const,  art,  1,  §  2,  and  a 
magistrate's  judgment  convicting  defendants  of 
violating  Sanitary  Code,  §  1,S2,  was  tinauthor- 
ized.— I'eople  v.  Pray,  150  N.  Y.  S.  1061. 

125  (N.Y.Sup.)  Rule  31,  General  Rules  of 
Practice,  fixing  the  time  for  motion  for  trial  by 
jury,  contravenes  Code  Civ.  Proc.  §  1(X)9,  in  cas- 
es in  which  a  party  is  entitled  to  a  trial  by  jury 
as  a  matter  of  right.— Stafford  v.  Stafford,  150 
N.  Y.  S.  212. 

8  25  (N.Y.Sur.)  Where  claimant  did  not  de- 
maud  a  jury  trial  until  the  hearing  of  her 
claim  Iwfore  the  snrrogate,  she  cannot,  her  re- 
quest having  been  denied,  require  the  surrogate 
to  enter  a  formal  order  of  denial. — In  re  Scovill, 
150  N.  Y.  S.  1070. 

§28  (N.Y.Sup.)  An  order,  in  an  action  by  a 
wife  for  divorce  for  adultery,  which  denies  her 
temporary  alimony  and  provides  that  the  case 
may  be  noticed  for  trial  and  placed  on  ttie  cal- 
endar of  the  Equity  Term  to  begin  on  a  desig- 
nated date,  and  on  the  first  day  calendar,  does 
not  show  a  waiver  by  defendant  of  his  right  to  a 
jury  trial.— Stafford  v.  Stafford,  150  N.  Y.  S. 
212. 

§28  (N.Y.Sur.)  Any  right  of  infant  parties 
to  a  trial  by  jury  in  another  court  cannot  be 
waived  by  special  guardians  appointed  in  the 
Surrogate's  Court  to  determine  the  validity  or 
construction  of  a  will. — In  re  Hardeu's  Estate, 
150  N.  Y.  S.  743. 

JUSTICES  OF  THE  PEACE. 

TV.  PBOCEDURE  IN  CIVII.  CASES. 

§  92  (N.Y.Sup.)  In  an  action  on  a  judgment, 
alleging  tlint  it  had  been  ansigned  to  plaintiff, 
who  was  the  lawful  holder,  answer,  denying 
any  knowledse  or  information  sulficirnt  to  form 
a  belief  as  to  the  truth  of  the  allegations  of  as- 
signment and  lawful  ownership,  held  not  suffi- 


cient, under  Code  Civ.  Proc.  t  2938,  relating  to 
answers  in  justice's  court.— Thornton  v.  Bell, 
150  N.  Y.  S.  30. 

JUSTIFICATION. 

See  Libel  and  Slander,  §  56. 

LACHES. 

See  Reformation  of  Instruments,  f  32. 

LANDLORD  AND  TENANT. 

See  Corporations,  §  453 ;    Dismissal  and  Non- 
suit, §  48 ;    Fixtures,  g  32 ;    Guaranty.  §  12. 

n.  I.EASES  AND   AGBEEMENTS   IN 

GENEBAI.. 

(A)   Reanlsltes  and  Validity. 

§  28  (N.Y.Sup.)  Where  the  lessor  of  a  movin:: 
picture  theater  stated  that  prior  lessees  had 
made  certain  profits,  proof  that  the  defendant 
lessee  operated  the  theater  at  a  loss  does  nut 
hIiow  the  falsity  of  the  representations,  and  is 
inadmissible  for  that  puri)ose. — Rosenwa.<iser  v. 
Amusement  Enterprises,  150  N.  Y.  S.  5(il. 

Under  Penal  Law,  J  439,  a  lease  negotiated  by 
the  agent  of  the  lessee  is  not  void,  because  the 
lessor's  agent  paid  a  commission  to  the  agent 
(if  the  lessee,  who  represented  himself  to  be  a 
broker. — Id. 

(11)   Constraptlon   and    Operation. 

849  (N.Y.Sup.)  Where  a  lease  expressed  the 
consideration  as  ^75  in  books,  the  introduction 
of  the  lease  in  evidence  in  an  action  for  breach 
by  the  lessee  was  sufficient  prima  facie  proof 
of  damage  in  the  amount  named. — Bronx  Hos- 
pital v.  Grolier  Society,  150  N.  Y.  S.  149. 

IV.  TEBMS  >"OB  YUARS. 

(B)   AulKOnient,  SnblettlnaTf  and  Mort- 
■rave. 

§76  (N.Y.Sup.)  A  landlord  who  receives  rent 
from  a  subtenant  thereby  prima  facie  waives 
the  stipulation  against  subletting  without  writ- 
ten consent. — Lorefice  y.  Sardella,  150  N.  1'. 
S.  9S0. 

V.   TENANCIES   FBOM   TEAR   TO 

YEAR  AND  MONTH  TO 

MONTH. 

§  1 14  (N.Y.Sup.)  Agreement  by  which  the 
rent  of  a  tenant,  originally  a  tenant  from  mouth 
to  month,  was  reduced  until  a  certain  time  in 
the  next  year,  and  under  which  he  kept  on  pay- 
ing the  reduced  rent,  hvld  not  to  change  the 
tenancy  to  one  for  a  fixed  term,  so  as  to  make 
the  tenant,  holding  over,  liable  for  the  next 
year's  rent— Premier  v.  Mechaffee,  150  N.  Y.  S. 
494. 

VII.   PREMISES.  AND   ENJOYMENT 
AND   USE   THEREOF. 

(D)  Repairs,  Inanranee,  and  Impro'rc- 
ments. 

8  152  (N.Y.Sup.)  Taking  out  of  fixtures,  par- 
titions, reflooring,  and  staining  a  natural  finish 
was  an  "alteration,"  in  breach  of  a  covenant 
not    to    make    alterations    in    the    premises. — 
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Schwegler  Realty  Co.  t,  Audubon  Nat  Bank, 
150  N.  X.  S.  171. 

§  152  (N.Y.Sup.)  A  lessor  held  to  have  waiv- 
ed the  requirement  of  the  lease  that  a  mu- 
nicipal order  requiring  changes  should  be  re- 
duced to  judgment.— Hotel  Holding  Co.  v.  Weth- 
erbee  &  Wood,  150  N.  Y.  S.  889. 

I  t60  (X.Y.Sup.)  Under  a  lease  covenanting 
that  a  tenant  should  make  no  alteration  without 
the  written  consent  of  the  landlord,  and  on  ex- 
piration deliver  in  good  condition,  the  tenant, 
though  permission  was  given  to  make  altera- 
tions, held  bound  to  surrender  the  premises  in 
as  good  condition  as  they  were  at  the  com- 
mencement of  the  term.— Schwegler  Realty  Co. 
V.  Audubon  Nat  Bank,  IHO  N.  Y.  S.  171. 

Under  a  covenant  to  return  demised  premises 
in  good  condition,  the  tenant's  acts  in  takin:; 
out  fixtures,  leaving  walls,  ceiling,  and  window 
glass  broken,  heavy  bars  over  the  windows  brok- 
en, the  finishing  covered  with  red  stain,  and  a 
new  floor,  held  a  breach,  entitling  the  lessor  to  a 
recovery. — Id. 

(B)   Injnriea  from  Danirerona  or  Defective 
Condition. 

S  165  (X.T.Snp.)  Under  I^abor  Law,  S  79c,  re- 
quiring handrails  on  the  stairs  of  tenant  fac- 
tories, as  required  by  former  8»'Ction  80,  and 
sectim  94,  making  the  owner  liable  for  failure 
ti>  observe  sections  79  and  "80,"  held,  that  the 
liabilitv  under  section  94  referred  to  the  duty 
under  section  79c.— Wax  v.  Woodbury  G.  Lang- 
don  Co..  ir.O  N.  Y.  S.  .3.51. 

I'nder  I>abor  Law,  |  81.  subd.  3,  requiring 
halls  of  tenant  factories  to  be  lighted  "on  every 
workday."  the  landlord  of  a  building  opened  and 
useid  by  plaintiff,  an  employ^  of  his  tenant,  on 
January  1st,  a  statutory  holiday,  was  liable 
to  plaintiff  for  injury  resulting  from  his  fail- 
ure to  light  the  hall.— Id. 

S  165  (N.Y.Sup.)  I^andlord  held  not  liable  for 
injuries  to  tenant's  servant  from  falling  of 
ceiling,  unless  he  had  created  a  nuisance,  or  bad 
such  control  of  the  coiling  as  made  it  his  duty  to 
keep  it  in  repair  and  safe  condition.— Simpson  v. 
Eppinger.  ITiO  X.  Y.  S.  47.".. 

I  166  (N.Y.Co.Ct.)  A  landlord,  under  no  ex- 
press obligation  to  make  repairs,  is  not  liable 
for  damages  from  water  from  a  defective  pipe 
located  in  a  portion  of  the  building  reserved 
for  common  use,  in  the  absence  of  proof  that 
its  condition  had  been  such  as  to  charge  him 
with  an  unreasonable  omission  to  remedy  the 
defect.— aifton  v.  Mackauf,  150  N.  Y.  S.  o55. 

§  167  (N.Y.Sup.)  l^essor.  who  surrendered  full 
control  of  the  premises  to  the  lessee  and  was 
under  no  obligation  to  make  repairs,  held  not 
liable  to  one  injnre<l  by  a  hoist  on  the  premises, 
which  was  put  thereon  bv  the  lessee. — Gelb  v. 
SUverman,  150  N.  Y.  S.  485. 

i  169  (N.Y.Sup.)  In  an  action  for  personal 
injuries  to  an  employe  of  defendant's  tenant 
ifrom  falling  from  a  dark  stairway  which  bad  no 
banister,  held,  on  the  evidence,  that  plaintiffs 
contributory  negligence  was  for  the  jury.— 
Wax  V.  Woodbury  G.  I^ngdon  Co.,  150  N.  T. 
S.  351. 

{  169  (N.Y.Sup.)  In  action  against  landlord 
for  injuries  to  tenant's  servant  from  falling  of 


the  ceiling,  complaint  held  insufficient  to  show 
connection  between  the  falling  of  the  ceiling 
and  the  making  of  a  hole  in  the  ceiling. — Simp- 
son V.  Eppinger,  loO  N.  Y.  S.  473. 

i  169  (N.Y.Sup.)  Makinp  of  a  lease  of  the 
first  floor  of  a  building  is  not  ptuof  that  the 
landlord  controlled  the  entire  building,  so  as 
to  make  him  liable  for  injury  by  leakage  of  wa- 
ter from  an  apartment  above. — Lorefice  v.  Sar- 
della,  150  N.  Y.  S.  080. 

S  169  (N.Y.Sup.)  In  an  action  for  injuries  to 
a  tenant,  evidence  held  to  show  that  defend- 
ants had  leased  the  premises  to  another,  who 
was  in  full  control  at  the  time  of  the  accident. 
-Golden  v.  Adler,  150  N.  Y.  S.  OSa. 

(F)   Bvletlon. 

§  178  (N.Y.Sup.)  Where  a  tenant  claims  con- 
structive eviction  because  of  the  landlord's  fail- 
ure properly  to  heat  the  building,  the  fact  that 
the  tenant  remained  in  the  premises  for  some 
time  in  reliance  upon  the  landlord's  promises  to 
remedy  the  condition  does  not  waive  the  evic- 
tion.—One  Hundred  and  Forty-Two  West  Fifty- 
Seventh  St  Co.  V.  Trowbridge,  150  N.  Y.  S. 
5:}H. 

Vm.  BENT  A]n>  ADVANCES. 
(A)   RIarbta  and  I.lab«Iitlea. 

i  190  (N.Y.Sup.)  The  taking  by  the  city  of 
vaults  under  the  street  appurtenant  to  leased 
premises  is  not  a  constmctive  eviction,  hut  en- 
titles the  tenant  only  to  a  re<luotion  of  the 
rent.— Franklin  BIdg.  Co.  v.  Finn,  150  N.  Y.  S. 
995. 

A  partial  eviction  by  the  landlord  suspends 
bis  right  to  rent,  but  the  partial  eviction  by 
another  entitles  tbe  tenant  only  to  a  reduction 
of  the  rent. — Id. 

f  192  (N.Y.Sup.)  Where  rent  was  payable  on 
the  Ist  of  each  month,  in  advance,  and  the 
premises  were  destroyed  by  fire  on  January  2, 
1914,  the  tenant  was  liable  for  tbe  January 
rent. — Pikeway  Realty  Corporation  v.  Cohen, 
150  N.  Y.  S.  23. 

§209  (N.Y.Sup.)  Where  the  landlord  agreed 
to  release  a  tenant  from  further  payment  of 
rent  in  case  of  sublease,  provided  rent  was  paid 
np  to  a  given  time,  the  agreement  is  executory, 
and  the  tenant  cannot  claim  the  release,  where 
payment  of  the  rent  up  to  the  time  fixed  was 
not  made. — Rosenwasser  v.  Amusement  Enter- 
prises. 150  N.  Y.  S.  501. 

That  a  tenant  sublet  the  premises,  and  the 
sublessee  paid  rent  directly  to  the  lessor,  who 
gave  a  receipt  providing  that  it  should  not  af- 
fect tbe  liability  of  the  tenant,  does  not  work  a 
surrender,  freeing  the  tenant  from  further  lia- 
bility for  rent. — Id. 

A  lessee  cannot  free  himself  from  further 
liability  for  rent  on  tbe  ground  that  he  sublet 
the  premises  for  the  benefit  of  the  lessor,  where 
it  appeared  that  he  received  a  large  bonus  for 
the  sublease;  the  payment  of  the  bonus  being 
the  consideration  for  the  sublease. — Id. 

S2I3  (N.Y.Sup.)  Where  a  landlord,  who 
agreed  to  allow  one-half  month's  occupancy 
rent  free  at  the  end  of  six  months,  imposed  that 
condition  upon  a  purchaser  of  the  property,  the 
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tenant,  who  paid  the  full  amount  of  the  rent  to 
the  purchaser,  could  not  recover  one-half  a 
montn's  rent  from  the  former  landlord. — Wach- 
tell  V.  Grausman,  150  N.  X.  S.  566. 

(B)  Aetlona. 

§  222  (K.T.Sup.)  Where  the  lessees  continued 
in  actual  and  beneficial  possession  of  property, 
the  fact  that  the  lease  was  void  because  the  les- 
sor made  a  gift  to  the  agent  of  the  lessee,  in  vio- 
lation of  Penal  Law,  f  439,  will  not  free  the 
lessees  from  liability  for  rent— Rosen wasser  v. 
Amusement  Knterprises,  150  N.  Y.  S.  561. 

§223  (X.Y.Sup.)  In  an  action  for  the  rent 
due  under  n  lease  on  March  1st,  where  the  ten- 
ant claimed  constructive  eviction  and  moved  out 
on  March  6tb,  the  defendant  can  counterclaim 
the  rental  value  of  the  premises  for  the  balance 
of  the  month. — One  Hundred  and  Forty-Two 
West  Fifty-Seventh  St.  Ck).  v.  Trowbridge,  150 
N.  Y.  S.  538. 

i  231  (KY.Sup.)  In  an  action  for  the  rent  of 
a  hall  for  a  night,  defendant,  who  relied  on  a 
rescission  of  the  contract,  could  show  th.it  the 
hall  was  used  by  others  on  the  same  nislit. — 
M.  Cohen  Progress  Casino  v.  Zwcrdling,  150  N. 
Y.  S.  160. 

Where  plaintiff,  owning  a  building  with  a 
large  and  a  small  hall,  sued  defendant  for  the 
rent  of  the  large  hall  for  a  night,  and  defend- 
ant showed  that  the  large  hall  was  used  by  a 
third  person  on  the  same  night,  a  contract  be- 
tween plaintiff  and  the  third  person  for  the 
hiring  of  the  small  ball  on  that  night  was  ad- 
missible.— Id. 

S23I  (N.Y.Sup.)  In  an  action  for  rent  due 
under  a  lease,  where  the  tenant  counterclaims 
for  the  reasonable  rental  of  the  premises  dur- 
ing the  balance  of  the  term  after  constructive 
eviction,  the  lease  is  sufficient  evidence  of  the 
rental  value. — One  Hundred  and  Forty-Two 
West  Fifty-.Sevenlh  St.  Co.  v.  Trowbridge,  150 
N.  Y.  S.  iVJS. 

§231  (X.Y.Sup.)  Evidence  held  to  require  a 
finding  that  a  letting  was  on  the  4th.  rather 
than  on  the  1st,  of  a  particular  month.— Reilly 
V.  Mcrsky,  150  N.  Y.  S.  631. 

§  232  (N.Y.Sup.)  Where  a  tenant  defended  an 
action  for  rent  on  the  ground  of  constructive 
eviction,  and  counterclaimed  for  the  amount  de- 
posited to  secure  the  payments  of  rent  and  for 
the  balance  of  the  rent  due  for  that  month,  she 
may  recover  the  amount  of  the  deposit,  less  the 
amount  of  the  rent  for  the  portion  of  the  month 
before  the  eviction. — One  Hundred  and  Forty- 
Two  West  Fifty-Seventh  St.  Co.  v.  Trowbridge, 
150  N.  Y.  S.  538. 

IX.   RE-ENTRT    AND    RECOVERIT    OF 
POSSESSION  BT   l4ANDI.OR]>. 

§298  (N.Y.Sup.)  In  summary  proceedings 
for  possession  of  leased  premises,  the  tenant 
(Mnnot  counterclaim  for  damages  from  the  land- 
lord's negligence  in  making  alterations. — Frank- 
lin HIdg.  Co.  V.  Finn,  150  N.  Y.  S.  995. 

Under  Code  Civ.  Proc.  |  2244,  as  amended 
by  Laws  IStK'i.  c.  705,  nothing  can  be  alleged 
as  a  counterclaim  in  summmary  proceedings 
for  the  possession  of  leased  premises  which 
could  not  be  pleaded  as  such  in  an  action  for 
rent. — Id. 


{306  (N.Y.Snp.)  Plaintiff,  who  seeks  in  sum- 
mary proceedings  the  removal  of  defendant  as 
tenant  for  nonpayment  of  rent,  cannot  sustain 
an  order  therefor  on  the  theory  that  defendant, 
alleging  an  invalid  gift,  is  a  mere  squatter. — 
Morgan  v.  Morgan,  150  N.  Y.  S.  554. 

LARCENY. 

See  False  Pretenses ;    Receiving  Stolen  Goods. 

I.   OFFENSES    AND   RESPONSIBILITY 
THEREFOR. 

§  I  (N.Y.Sup.)  "Oimmon-law  larceny"  defin- 
ed.—People  V.  Johnson,  150  N.  Y.  S.  331. 

H.  PROSECUTION  ANB  PUNISH. 

MENT. 

(B)  Bvldenee. 

§  55  (X.Y.Sup.)  Evidence  held  insufficient  to 
authorize  conviction  of  larceny. — People  v.  John- 
son, 150  X.  Y.  S.  331. 

LATERAL  SUPPORT. 

See  Adjoining  Landowners,  §  6. 

LAW  OF  THE  CASL 

See  Appeal,   §  1099. 

LEASE. 

See  Landlord  and  Tenant. 

LEGACIES. 

See  Wills. 

LEGACY  TAX. 

See  Taxation,  §§  859-805. 

LEHERS. 

See  Evidence,  §  220. 

LETTERS  PATENT. 

See  Patents. 

LIBEL  AND  SLANDER. 

See  Appeal,  §  977;    Names,  {  10;    New  Trial, 
{  75 ;   Venue,  §  50. 

I.   \irORDS   AND    ACTS   ACTIONABI.E. 
AND  UABILITY  THEREFOR. 

§  6  (N.Y.Sup.)  Libelous  words  written  of  a 
theater  or  play,  as  distinguished  from  the  pro- 
ducer, or  its  business,  or  the  management 
thereof,  are  not  actionable. — ^Adolf  Philipp  Co. 
V.  New  Yorker  Staats-Zeitung,  150  N.  Y.  S. 
1044. 

§9  (X.Y.Sup.)  An  alleged  libelous  article. 
stating  that  a  child  eating  ice  cream  manufac- 
tured by  plaintiffs  and  sold  at  a  certain  store 
died  shortly  thereafter,  and  that  other  children 
were  taken  seriously  ill  after  eating  ice  cream 
at  the  same  place,  held  libelous  per  se. — Larsen 
V.  Brooklyn  Daily  Eagle,  150  X.  Y.  S.  464. 

§  9  (N.Y.Sup.)  Injury  to  business  reputation 
and  credit  are  the  elements  of  damage  in  an  ac- 
tion   for    libel    against    a    corporation.— Adolf 
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PhiUpp  Co.  ▼.  New  Yorker  Staats-Zeitnng,  150 
N.  tT  S.  1044. 

§  19  (N.Y.Sup.)  Words  used  in  an  alleged 
libeloas  article  are  to  be  ta^en  in  the  sense 
which  is  most  obvious  and  nataral,  and  accord- 
ing to  the  idea  that  they  are  calculated  to  con- 
vey to  those  to  whom  they  are  addressed. — Lar- 
sen  V.  Brooklyn  Daily  Eagle,  150  N.  Y.  S.  484. 

§33  (N.Y.Sup.)  If  an  alleged  libelous  article 
is  not  defamatory  in  itself,  damage  is  not  im- 
plied in  law. — Larsen  v.  Brooklyn  Daily  E3agle, 
150  N.  Y.  S.  464. 

n.  PRIVILEGED    COMMUNICATIONS. 
AND  MAUCE  THEREIN. 

138  (N.Y.Sup.)  Under  Code  Civ.  Proc.  | 
1£K)7,  complaint  merely  filed  but  not  presented 
or  made  basis  of  process  held  not  a  "judicial 
proceeding"  giving  a  qualified  privilege.— Wil- 
liams V.  New  York  Herald  Co.,  150  N.  Y.  S. 
838. 

{38  (N.Y.Sup.)  Absolute  privilege  of  counsel 
in  judicial  or  quasi  judicial  proceedings  ex- 
tends only  to  matters  which  are  or  may  be- 
come pertinent.— Andrews  v.  Gardiner,  150  N. 
Y.  S.  891. 

Statements  of  counsel,  so  plainly  irrelevant 
that  he  could  not  reasonably  have  supposed 
them  to  be  relevant,  were  not  privileged. — Id. 

1 41  (N.Y.Sup.)  While  newspaper  discussion 
of  theatrical  management  and  productions  is 
qualifiedly  privileged,  such  privilege  does  not  in- 
clude an  intemperate  attack  on  the  motive  of 
the  management  or  the  character  of  the  pro- 
duction.—Adolf  rhilipp  Co.  V.  New  Yorker 
Staats-Zeitung,  150  K  Y.  S.  1044. 

m.   JTTSTTFICATION  AND  MITIOA- 
TION. 

§  56  (N.Y.Sup.)  .The  publication  of  a  libelous 
charge  cannot  be  justified  on  the  theory  that  it 
was  but  the  bare  statement  of  a  charge  made 
by  another. — Walling  v.  Commercial  Advertiser 
Ass'n,  150  N.  Y.  S.  906. 

IV.  ACTIONS. 
(A)   RlKbt  o(  Action  and  Defenses. 

i  73  (N.Y.Sup.)  An  article  may  be  libelous  per 
se  against  a  corporation,  if  it  is  false  and  mali- 
cious, and  will  injuriously  affect  its  bu.siness 
and  credit.— Adolf  Pliilipp  Co.  v.  New  Yorker 
Staats-Zcitung,  150  N.  Y.  S.  1044. 

(B)  PnrtteK,  Preliminary  Proceedlnsa, 
and  PleadlnK- 

S  82  (N.Y.Sup.)  Where  plaintiff  alleged  that  it 
was  lessee  of  a  theater  and  was  producing  a 
play  there,  concerning  which  defendant  publish- 
ed certain  libelous  articles,  such  allegation  was 
sufficient  to  show  that  the  libel  was  published  of 
plaintiff.— Adolf  Philipp  Co.  v.  New  Yorker 
Staats-Zeitung,  150  N.  Y.   S.  1044. 

§  89  (N.Y.Sup.)  Where  a  libel  is  of  a  man- 
ufactured article,  and  plaintiff's  integrity,  skill, 
or  credit  is  not  directly  impeached,  the  words 
are  not  actionable  unless  special  dnmagp  i.<<  al- 
leged.—Larsen  V.  Brooklyn  Daily  Eagle,  150  N. 
Y.  S.  464. 


189  (N.Y.Sup.)  A  complaint  for  libel  keld 
not  to  sufficiently  allege  special  damages. — ^AdoU 
Philipp  Co.  V.  New  Yorker  Staats-Zeitung,  150 
N.  Y.  S.  1044. 

In  the  absence  of  allegation  of  special  dam- 
ages, a  cause  of  action  for  libel  is  not  stated,  un- 
less the  words  are  libelous  per  se  as  to  plaintiff. 
— Id. 

§97  (N.Y.Sup.)  A  demurrer  to  the  complaint 
in  an  action  for  libel  admits  the  truth  of  the 
allegations  of  the  complaint,  and  also  every  in- 
ference that  can  be  fairl^  and  legitimately 
drawn  from  the  words  used  in  the  libel. — Larsen 
v.  Brooklyn  Daily  Eagle,  150  N.  Y.  S.  464. 

§  97  (N.Y.Sup.)  A  demurrer  to  a  complaint 
for  libel  admits  the  facts  alleged,  including  the 
application  of  the  words,  as  charged  in  the  in- 
nuendo, if  they  are  susceptible  of  such  meaning. 
— Adoli  Philipp  Co.  v.  New  Yorker  Staats-Zei- 
tung, 150  N.  Y.  S.  1044. 

<C)  Bvldenee. 

§  101  (N.Y.Sup.)  Where  matter  published  by 
counsel  does  not  on  the  face  of  the  publication 
appear  material,  the  burden  is  on  him  to  show 
relevancy  in  order  to  establish  privilege.— An- 
drews V.  Gardiner,  150  N.  Y.  S.  §91. 

(D)  Dnmaares. 

§  1 14  (N.Y.Sup.)  Where  publication  was  made 
only  a  few  minutes  before  the  communication 
would  have  been  privileged,  plaintiff  can  recover 
only  nominal  damases. — Walling  v.  Commercial 
Advertiser  Ass'n,  150  N.  Y.  S.  906. 

(B)  Trlalf  Jndarmeat,  and  Review. 

§  123  (N.Y.Sup.)  On  an  issue  of  privilege  of 
counsel,  whether  defendant  believed  the  matter 
pertinent,  or,  knowing  it  was  not,  availed  him- 
self of  the  opportunity  to  defame  plaintiff,  is  a 
question  of  fact,  while  whether  it  was  or  was 
not  pertinent  is  a  question  of  law. — Andrews  v. 
(Jardiner,  150  N.  Y.  S.  891. 

Statements  of  defendant,  as  attorney  for  a 
convicted  pbyEiclan  in  support  of  an  application 
for  pardon,  casting  aspersions  on  plaintiff  as  at- 
torne.v,  held  not  privileged  as  a  matter  of  law. 
— Id. 

A  statement  of  a  convicted  physician's  attor- 
ney in  support  of  an  application  for  pardon  held 
to  contain  internal  proof  of  malice,  entitling 
plaintiff  to  go  to  the  jury  on  such  issue  in  an 
action  for  libel.— Id. 

§  123  (N.Y.Sup.)  Whether  defendant's  privi- 
lege was  destroyed  by  premature  publication  is 
for  the  jury,  where  the  evidence  conflicted.— 
Wttllins  V.  Commercial  Advertiser  Ass'n,  l50  N. 
Y.  S.  906. 

LICENSES. 

See  Constitutional  Law,  §  207;  Intoxicating 
Iviquors ;  Physicians  and  Surgeons,  §  2 : 
Street  Railroads,  §  24. 

X.   FOR  OCCUPATIONS  AND  PRIVI. 
LEOES. 

§39  (N.Y.Sup.)  A  party  must  prove  that  he 
is  a  licensed  plumber,  in  order  to  recover  for 
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labor  and  materials  furnished  as  a  plumber. — 
Perlitch  v.  Simon,  150  N.  Y.  S.  693. 


LIENS. 

i   544; 

LIFE  ESTATES. 


See   Corporations,   S    544;     Mechanics'   Liens; 
Taxation,  {  507. 


See  Dower. 

LIMITATION  OF  ACTIONS. 

See  Municipal  Corporations,  $  1005. 

n.   COMPUTATION   OF  PERIOD   OF 

riMITATIOlI. 

(B)   Pcrtomanc*    of    Condltloa,    Demand, 

and  Notice. 

§67  (N.Y.Sup.)  An  action  to  compel  the  as- 
signment of  patents  issued  in  1900,  pursuant  to 
a  sale  af;reenient  made  in  1803,  held  Dot  barred 
by  the  statute  of  limitations,  wheie  no  claim 
was  made,  until  1913,  that  the  plaintiff  cori)ora- 
tion  did  not  own  the  patents.— Klauder-Weldon 
Dyeing  Mach.  Co.  t.  Weldon,  150  N.  Y.  S.  273. 

(F)   Itrnorance,  Mlatake,  Troat,  Fraud,  and 
Concealment  of  Cause  ot  Action. 

I  100  (N.Y.Sup.)  Under  the  recording  act,  a 
recorded  deed  is  not  constructive  notice  to  an 
owner  in  |)OSsession,  who  docs  not  claim  title 
through  any  party  to  the  deed.— Seely  v.  Scely, 
150  N.  Y.  S.  GO. 

An  equitable  action  sceliing  a  money  judg- 
ment, not  aa  damages,  but  ns  a  substitute  for 
land  upon  which  plaintiff  might  have  impress- 
ed a  trust,  had  not  defendant  sold  it  to  a  bona 
fide  purchaser,  hcM  within  Code  Civ.  Pnic.  § 
3.S2,  Bubd.  5,  as  an  action  to  procure  a  judg- 
ment for  money  on  the  ground  of  fraud,  so 
that  the  statute  did  not  begin  to  run  until 
plaintiiTs  discovery  of  the  fraud. — Id. 

(H)  Coiumenecinent  of  Action  or  Other 
Proceedlne. 

$  130  (N.Y.Sup.)  Where  a  complaint  was  dis- 
missed, and  excetitions,  heard  by  the  Appellate 
Division,  overruled,  and  an  appeal  taken  to  the 
Court  of  Appeals,  which  affirmed,  the  year  in 
which- plaintiff  could  sue  anew,  under  Code  Civ. 
Proc.  §  405,  began  to  run  from  the  affirmance 
by  the  Court  of  Appeals.— Peofile  ex  rel.  Nolan 
V.  Prendergast,  150  N.  Y.  S.  083. 

V.  PtEADINO.  EVIDENCE.  TRIAI.. 
AND  REVIEW. 

I  177  (N.Y.Sup.)  Plaintiff,  in  an  equitable 
action  to  impress  a  trust,  held  not  required 
to  anticipate  the  plea  of  the  statute  of  limita- 
tions.-f-'eoly  v.  Seely,  150  N.  Y.  S.  06. 

i  180  (N.Y.Sup.)  Where  it  appears  on  the 
face  of  the  complaint  that  the  action  was  not 
brought  within  the  time  limited  therefor,  a  de- 
murrer to  the  complaint  should  be  sustained. — 
GiUeran  v.  Colby,  150  N.  Y.  S.  326. 

LIMITING  LIABILITY. 

See  Carriers,  $  405. 


LIQUOR  SELLING. 

See  Intoxicating  Liquors. 

LIS  PENDENS. 

§20  (N.Y.Sup.)  A  suit  to  declare  a  deed  a 
mort!;age  involves  a  right  to  specific  real  prop- 
erty, and  a  notice  of  lis  pemlens  should  not  be 
canceled.— MulhoUand  v.  Eeid,  150  N.  X.  S.  784, 
785,  786. 

LOAN  COMPANIES. 

See  Banks  and  Banking,  §  317. 

LOANS. 

See  Money  Lent. 

LOCAL  LEGISLATION. 

See  Statutes,  {  79. 

LOGS  AND  LOGGING. 

See  Woods  and  Forests. 

LUNATICS. 

See  Insane  Persons. 

MALICE 

Sec  Libel  and  Slander,  if  38-41. 

MALICIOUS  PROSECUTION. 

n.  WANT   OF  PROBABX.E   CATTSE. 

§  24  (N.Y.Sup.)  Under  Code  Cr.  Proc.  S  207, 
the  discharge  of  a  prisoner  by  the  magistrate 
is  not  of  itself  sufficient  to  show  that  the  com- 
plainant bad  no  probable  cause  for  making  the 
complaint.— Ueiss  v.  Levy,  150  N.  Y.  S.  440. 

MANDAMUS. 

I.   NATURE  AND   GROUNDS   IN    QEN- 
ERAI.. 

g  3  (N.Y.Sup.)  The  fact  that  temporary  copy- 
ists employed  by  the  register  of  deeds  of  Kings 
county  have  a  rieht  of  lejjal  action  against  the 
city  for  their  compensation  does  not  deprive 
the  register  of  his  right  to  compel  the  board  of 
estiuiiite  and  apportionment  to  appropriate  the 
necessary  funds  for  the  payment  of  such  copy- 
ists.— People  ex  rel.  O'Loughlin  v.  Board  of  Ks- 
tiinate  and  Api>ortionment  of  City  of  New  York, 
150  N.  Y.  S.  12. 

g  10  (N.Y.Sup.)  A  proceeding  to  compel  the 
opening  of  ballot  boxes  in  certain  election  dis- 
tricts and  the  removal  of  ballots  therefrom  must 
find  authority  in  express  statutory  provisions. — 
People  ex  rel.  Cantor  v.  Board  of  Canvassers  of 
New  York  County,  150  N.  Y.  S.  480. 

A  proceeding, -could  not  be  entertained  to  com- 
pel election  inspectors  to  remove  protested,  void, 
and  wholl,v  blank  ballots  from  the  ballot  boxes 
until  it  appeared,  by  an  inspection  pf  th$  ballots 
in  the  l)oxes.  that  such  protested,  void,  and 
blank  ballots  bad  been  erroneously  locked  up  in 
the  boxes.— Id. 
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«23  (N.Y.Sup.)  Under  Election  1-aw,  I  358, 
snbd.  4,  as  amended  by  Laws  1918,  c.  821,  a 
person  voted  for,  though  his  name  is  not  on 
ballot,  held  a  ''candidate,"  within  section  381, 
relative  to  writs  of  mandamus  to  obtain  a  re- 
count of  alleged  void  and  protested  ballots,  not- 
withstanding section  3,  subds.  18.  19,  as  added 
by  Laws  1911,  c.  891,  defining  "party  candi- 
date" and  "independent  candidate." — In  re 
Ueitz,  150  N.  Y.  S.  43. 

11.   SUBJECTS  AND  PURPOSES  OF 
REXIEF. 

<B)   Aota   and   Proceedtnsa  of  PnMIo   Offl- 
c«r>   and   Boards  and  Municlpnlltlea. 

§  100  (N.Y.Sup.)  The  power  of  the  board  of 
4>stimate  and  apportionment,  under  New  York 
City  Charter,  §  237,  to  make  transfers  of  ap- 
propriated funds  in  certain  contingencies,  Is 
discretionary,  and  cannot  be  controlled  by  man- 
damus.— People  ex  rel.  0'lx)ughliu  v.  Board  of 
■Estimate  and  Apportionment  of  City  of  New 
York,  150  N.  Y.  S.  12. 

Under  Const,  art.  10,  §  1,  and  article  12,  g  1, 
Laws  1901,  c.  700,  S  2,  as  amended  by  Laws 
1904,  c.  699,  Laws  190<i.  c.  496,  Laws  19i;j, 
C.  776,  Laws  1901.  o.  706,  §  5,  and  New  York 
City  Charter,  |  2.S0.  subd.  6,  the  register  of 
Kings  county  is  entitled  to  mandamus  to  com- 
pel the  board  of  estimate  and  apportionment  to 
appropriate  sufficient  funds  to  pay  necessary 
temporary  copyists  when  the  original  appropria- 
tion had  become  exhausted.— Id. 

m.  JURISDICTION,  PROCEEDINGS, 
AND   RELIEF. 

I  178  (N.Y.Sup.)  Under  Election  Law,  as 
amended  in  1913,  §1  300,  378,  an  order  in  a 
mandamus  proceeding  requiring  the  county 
board  of  canvassers  to  remove  from  the  ballot 
boxes  all  ballots  found  therein  which  were  pro^ 
tested  or  canvassed  as  wholly  blank  Xtr  void, 
was  erroneous,  since  such  ballots  should  not 
have  been  returned  to  the  boxes,  and  if  they 
were  so  returned  it  was  the  duty  of  the  board  of 
election  inspectors  to  correct  the  mistake. — 
I'eople  ex  rel.  Cantor  v.  Board  of  Canvassers  of 
New  York  County,  130  N.  Y.  S.  480. 


See  Divorce; 
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MARRIAGE. 
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f  I  (N.Y.Sup.)  Marriage  in  New  York  is  more 
than  a  civil  contract  and  is  a  status  involving 
public  welfare;  and  the  court  in  matrimonial 
actions  is  charged  with  greater  responsibility 
and  has  a  wider  discretion  than  in  ordinary  con- 
tract cases. — Levey  v.  Levey,  150  N.  Y.  S.  010. 

f  58  (N.Y.Sup.)  Fraudulent  concealment  of 
fact  that  man  was  atBicted  with  tuberculosis, 
and  representations  that  s.vmptoms  displayed  by 
him  were  manifestations  of  a  cold,  held  to  justi- 
fy an  annulment  of  a  marriage.— Sobol  v.  Sobol, 
150  N.  Y.  S.  248. 

§  58  (N.Y.Sup.)  Where  plaintiff  was  induced 
to  marry  defendant  by  his  representations  that 
they  would  put  their  money  together  and  buy 
a  hotel,  and  it  appeared  that  defendant  had  nev- 
er had  any  intention  of  carrying  ont  his  declar- 


ed intentions,  the  marriage  may  be  annulled  for 
fraud.— Robert  v.  Robert,  150  N.  Y.  S.  366. 

§  58  (N.Y.Sup.)  A  misrepresentation,  to  be 
ground  for  annulment  of  marriage,  must  not 
only  have  been  as  to  a  fact  essential  to  plain- 
tifTs  assent  to  the  marriage,  but  also  of  such 
a  nature  as  to  deceive  a  person  of  ordinary  pru- 
dence.—Bahrenburg  V.  Bahrenburg,  150  N.  Y. 
S.  589. 

•  Under  the  facts,  held,  plaintiff  would  not  be 
granted  annulment  of  his  marriage  on  the 
ground  of  an  alleged,  but  denied,  misrepresenta- 
tion that  her  child  had  been  bom  in  wedloik. 
—Id. 

$  60  (N.Y.Sup.)  Whether  misrepresentation  as 
to  health  and  the  probable  consequences  are  of 
sufficient  importance  to  require  a  dissolution  of 
a  marriage  contract,  in  the  interest  of  the  par- 
ties and  the  public  at  large,  is  for  the  court.— 
Sobol  V.  Sobol,  150  N.  Y.  S.  248. 

I  60  (N.Y.Sup.)  A  motion  to  discontinue  an 
action  to  annul  a  marriage  should  not  be  sus- 
tained, pending  suit  for  divorce  on  statutory 
ground,  where  the  parties  separated  shortly 
after  marriage,  and  plaintiff  endeavored  to 
terminate  the  relation  by  numerous  suits 
wherein  she  sought  only  to  use  process  of  the 
court  for  her  own  financial  advantage. — Levey 
v.  Levey,  150  N.  Y.  S.  610. 

MASTER  AND  SERVANT. 

See  Commerce,  §  27 ;  Municipal  Corporations, 
g  124;  Trade  Unions;  Trial,  i  251;  Work 
and  Labor. 

I.  THE  RELATION. 
(B)  Statatory  RcKnlatlon. 

§  1 1  (N.Y.Sup.)  The  provision  of  Labor  Law, 
f  14,  requiring  the  employment  of  citizens  on 
public  works,  is  not  a  valid  exercise  of  the  po- 
lice power.— PeoJJe  v.  Crane,  150  N.  Y.  S.  933. 

The  provision  cannot  be  sustained  by  analogy 
to  the  requirement  of  citizenship  as  a  qualifica- 
tion for  public  office.— Id. 

The  right  of  the  state  to  determine  with  whom 
it  will  contract  does  not  sustain  tlie  provision. 
—Id. 

§  13  (N.Y.Sup.)  Labor  Law,  art.  6,  S  8a,  as 
added  by  Laws  1913,  c.  740,  violation  of  which 
is  a  misdemeanor,  under  Penal  Law,  $  1275, 
requiring  every  employer  in  any  factory  or  mer- 
cantile establishment  to  allow  every  employe 
therein  at  least  24  consecutive  hours  of  rest  in 
every  7  consecutive  days,  held  to  have  a  sub- 
stantial relation  to  the  general  welfare,  and 
valid. — People  ex  rel.  Oeutermann  v.  Doyle, 
150  N.  Y.  S.  341. 

(C)  Terntlnatlon  and  DlHCharce. 

$21  (N.Y.Sup.)  Where  plaintiff's  contract  of 
employment  authorized  discharge  if  his  services 
were  not  satisfactory,  and  he  was  discharged 
for  that  reason,  the  court  should  have  dismissed 
an  action  against  the  employer  for  breach  of 
contract.— Waldt  v.  Goodwin  Mfg.  Co.,  130  N. 

Y.  s.  8;n. 

S  30  (N.Y.Sup.)  An  employ**,  maliciously  cut- 
ting and  tearing  to  pieces  theatrical  costumes 
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of  a  coemploy4,  may  be  discharged  by  the  em- 
ployer.—Barclay  T.  Henry  W.  Savage,  Inc.,  150 
N.  Y.  S.  688. 

{41  (N.Y.Sup.)  Where,  in  a  salesman's  action 
for  breach  of  an  employment  contract,  it  ap- 
pears that  plaintiff  made  two  trips,  and  also 
made  sales  while  in  the  city,  it  is  error  to  esti- 
mate bis  damages  only  on  the  basis  of  commis- 
sions earned  on  the  first  trip,— Griffin  v.  McKen- 
na,  150  N.  Y.  S.  65. 

§  43  (N.Y.Sup.)  In  a  salesman's  action  for 
breach  of  contract  of  employment,  the  question 
of  the  damages  was  for  the  jury. — Griffin  v.  Mc- 
Kenna,  150  N.  Y.  S.  65. 

H.   SERVICES   AND    COMPENSATION. 
(B)   WKicea  and  Otker  Remmieration. 

8  70  (N.Y.Sup.)  Where  plaintiff  sued  for  sal- 
ary, commission,  and  expenses  alleged  to  have 
been  earned  between  May  4th  and .  May  19th, 
but  by  his  own  testimony  he  neither  solicited 
orders  nor  made  reports  after  May  8th,  he  was 
not  entitled  to  expenses  or  salary  after  that 
date.— Jarck  v.  Baylis,  150  N.  Y.  S.  486. 

§  70  (N.Y.Sup.)  Under  contract  of  employ- 
ment to  solicit  business  for  manufacturer  of 
electrical  equipment,  held  that,  while  plaintiff 
was  to  have  commissions  on  work  done  for  cer- 
tain contractors,  architects,  etc.,  named  in  an 
annexed  schedule,  defendant  was  at  liberty  to 
make  bids  to  their  principals,  free  from  any 
claim  by  plaintiff,  unless  advised  that  plaintiff 
would  claim  commissions. — Stevens  v.  Van 
Wagoner-Linn  Const.  Co.,  150  N.  Y.  S.  502. 

^\he^e  plaintiff,  in  action  on  contract  to 
solicit  business  on  commissions,  alleged  perform- 
ance, held,  that  where,  under  the  contract,  the 
signing  by  defendant  of  a  slip  concerning  plain- 
tiff's claim  to  commissions  was  required,  plain- 
tiff could  not  recover  without  showing  that  he 
procured  one  to  be  signed. — Id. 

Under  contract  of  employmeiit  to  solicit  busi- 
ness on  commissions,  held  that,  where  plaintiff 
procured  acceptance  b^  defendant  of  report 
stating  commissions  claimed  on  work  let  to  cer- 
tain parties,  it  was  not  necessary  that  he  should 
have  negotiated  the  contracts,  while,  if  he  ne- 
gotiated contracts,  he  was  entitled  to  commis- 
sions without  procuring  such  acceptance. — Id. 

Where,  under  contract  to  solicit  business  on 
commissions,  employer  accepted  conditionally 
employe's  claim  to  commissions,  a  subsequent 
acceptance  without  limitation,  procured  by  the 
employfi  without  disclo.sing  that  his  purpose  in 
procuring  it  was  to  remove  the  limitation,  held 
not  an  acceptance  without  limitation.— Id. 

Under  contract  of  employment  to  solicit  busi- 
ness on  commissions,  under  which  plaintiff  was 
to  have  commissions  on  work  done  for  certain 
contractors,  architects,  etc.,  with  whom  he  had 
previously  done  business,  held,  that  he  was  not 
entitled  to  commissions  where  work  was  let 
through  contractor  not  named  in  the  contract, 
thoat;b  for  an  owner  employing  an  architect 
therein  named. — Id. 

Where  plaintiff  was  to  have  commissions  on 
business  done  for  certain  contractors  or  arch- 
itects from  whom  he  had  previously  procured 
business  named  in  an  attached  schedule  and 
parties  from  whom  he  thereafter  procured  bu.si- 
nes«,  whose  names  were  then  to  be  added  to  the 
schedule,  A«I<(,  that  be  was  not  entitled  to  have 


parties  through  whom  he  bad  procured  busi- 
ness prior  to  the  contract,  but  whose  names 
were  not  on  the  schedule,  added  thereto.— Id. 

{  70  (N.Y.Sup.)  Under  a  contract  that  an  em- 
ploy£  shall  have  a  drawing  account  of  $25  per 
week  on  a  basis  of  15  per  cent.  commissioD,  the 
$25  is  an  advance,  and  not  compensation  in 
addition  to  commissions. — Sulzbacber  t.  Duplex 
Electric  Co.,  150  N.  Y.  8.  695. 

§81  (N.Y.Sup.)  In  action  for  accounting  and 
to  recover  amount  found  due  under  contract  of 
employment  to  solicit  business  on  commissions. 
complaint  held  to  state  a  cause  of  action;  it 
showing  that  some  commissions  had  been  earned 
and  that  defendant  had  not  accounted. — Stevens 
V.  Van  Wagoner-Linn  Const.  Co.,  150  N.  Y.  S. 
502. 

Where,  in  action  for  accounting  under  con- 
tract of  employment  to  solicit  business  on  com- 
missions, defendant  allowed  judgment  to  go  by 
default,  held,  that  it  could  not  claim  that  plain- 
tiff was  not  entitled  to  an  accounting  which  by 
the  contract  it  expressly  stipulated  to  give  him. 
— Id. 

ai.   MASTER'S    UABIUTY    FOB    IN- 

JURIES   TO   SERVANT. 

(A)    Nature  and  Extent  in  Genrral. 

i  89  (N.Y.Sup.)  Where  a  laborer,  hired  to  go 
to  work  about  two  hours  later,  was  invited  into 
a  building  in  the  course  of  construction  to  pick 
out  the  tools  which  he  would  use,  and  was  killed 
by  an  unsafe  mechanical  contrivance,  within 
Labor  Law,  §  18,  the  master  is  liable  for  his 
death.- Fuller  v.  Mulcahy  &  Gibson,  150  N.  Y. 
S.  164. 

S  96  (N.Y.Sup.)  A  master  held  not  liable  for 
injuries  to  a  stevedore  while  unloading  a  light- 
er, which  was  safe  when  the  unloading  began : 
the  cratps  which  fell  on  him  having  been  moved 
by  the  Qiptain  of  the  lighter  while  the  stevedores 
had  temporarily  ceased  work. — La  Marca  v.  At- 
lantic Stevedoring  Co.,  150  N.  Y.  S.  279. 

(B)  Tools,  Machinery,'. 4 pwllancea,  and 
Plarea  for  IVorlc. 

{  107  (N.Y.Sup.)  Wher»  the  nature  of  the 
work  makes  the  structural  condition  of  the 
building  in  which  it  is  carried  on  dangerous, 
the  emjiloyer  is  bound  to  protect  his  employ*.— 
Menges  v.  Edwards  Motor  Car  Co.,  15<)  N.  Y. 
S.  989. 

$116  (N.Y.Sup.)  Two  planks,  loosely  laid,  con- 
necting a  temporary  bridge  over  a  sidewalk  with 
a  building  in  the  course  of  construction,  con- 
stitute a  "mechanical  contrivance,"  within  La- 
bor Law,  S  18.— Fuller  v.  Mulcahy  &  Gibson,  150 
N.  Y.  .«.  f(i4. 

§  116  (N.Y.Sup.)  Where  plaintiff's  intestate 
stood  on  a  water  pipe  in  a  subway,  temporarily 
supported  by  a  trestle,  while  cutting  a  hole  in  a 
concrete  chute  in  the  subway,  and  from  which 
pipe  he  fell  and  was  killed,  the  pipe  was  not  a 
"scaffold,"  within  Labor  Law,  $  15. — Ericson  v. 
Bradley  Contracting  Co.,  150  N.  Y.  S.  169. 

(C)   Methods  of  'Work,  Roles,  and   Orders. 

§  137  (N.Y.Sup.)  Engineer  of  a  passenger 
train  arriving  on  schedule  held  under  no  duty 
to  give  signals  of  his  approach  to  the  conductor 
of  a   freight   train,    who   had   juat  placed   his 
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train  on  a  side  track  to  permit  tlie  passenger 
train  to  pass  according  to  bis  standing  orders. — 
Schowerer  v.  New  Jersey  &  N.  Y.  R.  Co.,  160 
N.  Y.  S.  439. 

§  137  (N.Y.Sup.)  Where  the  master  and  its 
licensed  blasting  foreman  had  installed  a  sys- 
tem of  signals,  a  firing  of  a  blast  without  signal 
from  tbe  foreman  was  not  negligence  on  the 
|>art  of  the  master  or  its  foreman,  and  a  servant 
injured  could  not  recover. — Mullins  v.  Brad- 
ley Contracting  Co.,  150  N.  Y.  S.  633. 

(D)  Warning   mnd   Inatrvctinv   Serrant. 

{  152  (N.Y.Sup.)  Where  an  employ*  accepted 
the  dangerous  position  of  powder  man  under 
the  representation  of  capacity  and  experience, 
bis  representative,  suing  for  liis  death  by  an 
explosion,  could  not  maintain  the  action  on  the 
theory  that  the  employ*  was  negligently  left 
uninstructed. — Fioranza  y.  Rinehart  &  Dennis 
Co.,  150  N.  Y.  S.  210. 

(E)   FellofT   Servanta. 

$  190  (N.Y.Sup.)  The  action  of  an  electrician 
in  firing  a  blast  without  authority  from  a 
l>lasting  foreman  was  the  negligence  of  a  serv- 
ant in  a  detail  of  tbe  work,  not  making  the  mas- 
tor  liable  to  a  fellow  servant  injured  thereby. 
— MuUina  v.  Bradley  Contracting  Co.,  150  N. 
Y.  S.  633. 

<G)    ContrtbntoFT'   NecUccaee   of   Servant. 

1 233  (N.Y.Sup.)  Where  a  carpenter,  while 
working  in  a  subway,  slipped  from  a  city  water 
pipe  temporarily  supported  by  a  trestle  and  was 
killed,  and  it  appeared  that  he  selected  his  own 
place  to  work,  and  that  the  position  of  the  pipe 
was  changed  as  the  exigencies  of  the  work  re- 
quired, the  doctrine  of  "safe  place"  to  work  did 
not  apply.— Ericson  t.  Bradley  Contracting  Co., 
1.50  N.  Y.  S.  1G9. 

§  234  (N.Y.Sup.)  Where  an  experienced  chauf- 
feur voluntarily  operates,  in  a  city,  a  machine, 
the  brakes  of  which  he  knows  are  defective,  he 
cannot  recover  from  bis  employer  for  injuries 
resulting  from  the  defect.— Marks  v.  Stolts,  150 
N.  Y.  S.  952. 

§241  (N.Y.Sup.)  An  employ*,  accepting  the 
position  of  powder  man  on  his  representation 
of  capacity  and  experience,  held  chargeable  with 
the  duty  of  stopping  a  dangerous  use  by  labor- 
ers under  his  control  of  a  polo,  when  he  had 
full  opportunity  to  observe  the  handling  of  tbe 
pole  before  an  explosion. — Fioranza  v.  Rinehart 
&  Dennis  Co.,  150  N.  Y.  S.  210. 

(H)  Action*. 

g252  (N.Y.Sup.)  While  tbe  statute  requires 
service  of  notice  of  employe's  injury  within  a 
time  near  enough  to  the  accident  to  enable  the 
employer  to  investigate,  it  does  not  require  such 
interval  between  the  service  of  notice  and  the 
service  of  summons  as  will  enable  the  employer 
to  make  and  to  act  upon  such  inquiry. — Beadle 
r.  Ilolbrook,  Cabot  &  Rollins  Corporation,  150 
N.  Y.  S.  203. 

Where,  although  notice  of  injury  specified  fail- 
ure to  warn  plaintiff  as  uegligenoo,  it  did  not 
specifically  refer  to  failure  to  warn  him  before 


ordering;  another  employ*  to  damp  a  barrow, 
held,  that  a  recovery  oecause  of  such  negligence 
could  not  be  sustained. — Id. 

f  265  (N.Y.Sup.)  The  doctrine  of  res  ipsa  lo- 
quitur does  not  apply  in  an  action  by  a  de- 
partment store  employ*  to  recover  for  injuries 
occasioned  by  tbe  fall  of  fire  extinguishers 
which  had  been  placed  near  the  end  of  a  coun- 
ter.—Grimes  ▼.  Strauss,  150  N.  Y.  S.  105. 

$265  (N.Y.Sup.)  Where,  in  an  action  for  in- 
juries to  a  servant,  defendant's  alleged  negli- 
gence was  left  entirely  to  conjecture,  a  judg- 
ment for  plaintiff  will  be  reversed. — Ciggio  v. 
Rodgers  &  Hagerty,  150  N.  Y.  S.  150. 

§265  (N.Y.Sup.)  An  employ*  of  a  railroad 
company,  seeking  to  recover  under  the  federal 
Employers'  Liability  Act,  has  the  burden  of 
proving  that  he  was  engaged  in  interstate  com- 
merce.— McAuliffe  V.  New  York  Cent.  &  H. 
R.  R.  Co..  150  N.  Y.  S.  512. 

§270  (N.Y.Sup.)  Evidence  that  it  was  the 
custom  of  the  trade  to  furnish  the  tools  plaintiff 
contended  were  necessary  is  admissible  if  de- 
fendant bad  notice  thereof,  or  if  the  custom  was 
so  general  as  to  raise  a  presumption  of  notice. — 
Miele  V.  Rosenblatt,  150  N.  Y.  S.  323. 

§  276  (N.Y.Sup.)  In  an  action  for  death  of 
plaintiff's  intestate  while  crossing  defendant's 
tracks  on  his  way  to  work  with  a  switch  en- 
gine, evidence  held  insufficient  to  show  that  tbe 
engine  at  tbe  very  outset  or  exclusively  during 
the  shift  was  engaged  in  interstate  commerce. — 
Knowles  v.  New  York,  N.  H.  &.  H.  K.  Co., 
150  N.  Y.  S.  99. 

§  276  (N.Y.Sup.)  In  an  action  for  death  of  a 
servant  while  cleaning  one  of  defendant's  boil- 
ers, by  the  fireman  "blowing  down"  another 
boiler  without  ascertaining  that  the  cut-off 
valve  connected  with  the  boiler  in  which  dece- 
dent was  working  was  closed,  evidence  held  in- 
sufficient to  warrant  a  finding  that  the  engineer 
opened  the  valve  after  tbe  fireman  had  previ- 
ously ascertained  that  it  was  closed. — Nosk  v. 
City  of  New  York,  150  N.  Y.  S.  197. 

§276  (N.Y.Sup.)  In  an  action  for  death  of 
an  employ*  of  a  contractor  for  chipping  water 
ballast  tanks  in  the  holds  of  a  vessel,  in  which 
it  was  shown  that  the  only  negligence  that 
could  be  attributable  to  defendant  was  a  de- 
fective ladder  leading  into  one  of  the  holes,  cir- 
cumstantial evidence  held  insufficient  to  show 
that  deceased  met  his  death  by  using  the  ladder. 
-Moscato  V.  Prince  Line,  150  N.  Y.  S.  225. 

§  276  (N.Y.Sup.)  In  an  action  by  a-  dry  goodn 
clerk  for  injuries  sustained  by  falling  down 
stairs,  evidence  held  insufficient  to  show  that  a 
hole  in  the  top  step  was  the  proximate  cause  of 
the  injury. — Lange  v.  O'Ncill-Adnms  Co.,  150 
N.  Y.  S.  459. 

§278  (N.Y.Sup.)  In  an  action  for  injuries  to 
a  department  manager  in  a  department  store, 
caused  by  the  fall  of  a  fire  extinguisher  from 'a 
counter,  evidence  held  insufficieut  to  show  any 
negligence  on  the  part  of  the  owners  of  the  store 
or  their  superintendents. — Grimes  v.  Strauss, 
150  N.  Y.  S.  105. 

In  an  action  for  injuries  to  a  servant,  caused 
by  the  fall  of  fire  extinguishers,  evidence  that 
the  extloguisbers  had  fallen  on  another  occasion, 
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without  a  showing  that  they  had  inflicted  any 
damage  at  that  time,  docs  not  show  nei^igence, 
or  notice  to  the  employer  that  there  was  any  in- 
herent dnnRer.— Id. 

§  278  (X.Y.Sup.)  In  an  action  by  a  diy  goods 
clerk  for  injuries  sustained  by  falling  down 
stairs,  evidence  held  insufficient  to  show  any 
neeligence  on  the  part  of  defendant. — Lange  v. 
O'Neill-Adams  Co.,  150  N.  Y.  S.  459. 

§  278  (X.Y.Sup.)  Kvidence  held  not  to  show 
the  master  guilty  of  negligence  in  furnishing  a 
defective  machine  to  his  chauffeur. — Mnrk«  v. 
Stolts,  150  N.  r.  S.  952. 

§281  (N.Y.Sup.)  In  an  action  for  death  of  a 
carpenter  by  falling  from  a  water  ijipe  in  a 
subway,  on  which  he  had  taken  a  position  to  cut 
a  hole  in  a  concrete  chute,  as  he  was  leaving 
the  place  after  his  work  was  finished,  facts 
held  insuflicient  to  raise  an  inference  of  freedom 
from  contributory  negligence. — Ericson  v.  Brad- 
ley Contracting  Co.,  150  N.  Y.  S.  160. 

§281  (X.Y.Sup.)  In  an  action  by  a  dry 
goods  clerk  for  injuries  sustained  by  falling 
down  stairs,  evidence  held  insufficient  to  show 
absence  of  contributory  negligence  on  the  part 
of  plaintiff.— Lange  v.  O'Xeill-Adams  Co.,  150 
X.  Y.  S.  459. 

$  285  (N.Y.Sup.)  In  an  action  for  injuries  to 
a  servant,  evidence  held  to  require  submission 
of  the  question  whether  plaintiff  was  injured  as 
alleged.— McEleamey  v.  Clover  Farms,  150  N. 
Y.  S.  154. 

§  286  (X.Y.Snp.)  In  an  action  for  injuries  to 
a  servant,  evidence  held  to  require  submission 
of  the  question  of  defendant's  alleged  negligence 
in  failing  to  warn  plaintiff.— McEleamey  v. 
Clover  Farms,  150  X.  Y.  S.  154. 

S286  (X.Y.Sup.)  Where,  in  an  action  for 
'leath  of  a  servant  while  cleaning  a  boiler,  by 
the  fireman  attempting  to  blow  off  another  boil- 
er without  closing  the  cut-off  valve  leading  to 
the  boiler  in  which  decedent  was  working,  the 
jury  could  have  found  that  it  was  the  engineer's 
duty  to  see  that  the  valve  was  closed,  his  failure 
to  do  so  constituted  actionable  negligence.— 
Xosk  V.  City  of  New  York,  150  X.  Y.  S.  197. 

S286  (X.Y.Snp.)  The  question  whether  the 
master  furnished  an  employ^  with  a  reasonably 
safe  place  to  work  held  for  the  jury.— Menges  v. 
Kdwards  Motor  Car  Co.,  150  N.  Y.  S.  989. 

$  288  (X.Y.Sup.)  Where  a  chauffeur  knew  that 
the  brake  on  the  motor  car  he  was  driving  was 
out  of  order,  the  question  whether  he  assumed 
the  risk  of  injury  was  for  the  jury.— Marks  v. 
Stolts,  150  N.  Y.  S.  952. 

V.  INTERFERENCE    WITH    THE    RE- 

I<ATION  BY  THIRD  PERSONS. 

(B)   Criminal    R»ponaibill«7. 

i  342  (X.Y.Sup.)  Penal  Law,  $  439,  making  it 
a  crime  to  give  or  promise  an  agent  or  servant 
any  gift  or  gratuity,  without  the  consent  of  the 
master,  for  the  purpose  of  influencing  his  ac- 
tions in  relation  to  his  master's  business,  should 
be  strictly  construed.— Rosenwasser  v.  Amuse- 
ment Enterprises,  150  X.  Y.  S.  561. 

MEASURE  OF  DAMAGES. 

See  Damages,  |  120. 


MECHANICS'  LIENS. 

See   Appeal,   5J    1046,   1071;    Interest,   J   19; 
Licenses,  i  39. 

VII.  ENFORCEMENT. 

$280  (X.Y.Snp.)  In  a  contractor's  action  to 
enforce  a  mechanic's  lien,  where  the  owner  was 
not  entitled  to  recover  on  Its  counterclaim  for 
the  loss  of  rental  value,  exclusion  of  evidenee 
as  to  the  loss  of  rental  value  held  not  erroneous. 
—Levering  &  Garrigues  Co.  v.  Century  Holding 
Co.,  I.IO  X.  Y.  S.  649. 

J  28 1  (X.Y.Snp.)  Evidence  in  an  action  to  en- 
force a  mechanic's  lien  held  to  warrant  an  in- 
fei-ence  that  it  was  impracticable  for  a  contrac- 
tor to  remain  ready  during  a  period  when  its 
actual  work  wonld  be  interfered  with  by  the 
owner's  delay  in  preliminary  work. — Levering 
&  Garrigues  Co.  r.  Century  Holding  Co.,  150 
N.  Y.  S.  049. 

In  a  contractor's  action  to  enforce  a  mechan- 
ic's lien,  a  finding  that  it  completed  the  work 
within  a  reasonable  time  after  the  day  when  it 
was  practicable  to  begin  held  sustained  by  tiie 
evidence. — Id. 


MEDICINES. 


See  Druggists. 


MENTAL  CAPACITY. 

See  Wills,  {§  43-55. 

MINES  AND  MINERALS. 

See  Dower,  §  35;   Indians,  §  16. 

II.   TITLE.   CONVETANCES.   AND 

CONTRACTS. 
(A)  Riarhta  and  Remedies  of  Ovrnera. 

847  (X.Y.Sup.)  Oil  in  the  earth  belongs  to 
the  owner  of  the  soil.— Rumsey  v.  Sullivan,  150 
X.  Y.  S.  287. 

An  owner  of  land  may  pump,  use,  and  sell  oil, 
though  his  wells  are  so  located  as  to  lessen  the 
flow  of  his  neighbor's  wells  dug  prior  to  his. 
— Id. 


MINORS. 


See  Infants. 


MISREPRESENTATION. 

See  Fraud. 

MODIFICATION. 

See  Appeal,  §  1149. 

MONEY  LENT. 

JS6  (X.Y.Sup.)  A  complaint  by  an  executrix, 
alleging  that  decedent  delivered  a  check  to  de- 
fendant, the  proceeds  of  which  he  received,  and 
that  decedent  was  not  then  indebted  to  defend- 
ant, is  sufficient,  without  alleging  a  loan;  the 
presumption  of  a  loan  being  one  of  law.— De  Cor- 
dova V.  Sanville,  150  N,  Y.  S.  709. 
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MONEY  RECEIVED. 

See  Corporations,  S  121;    States,  $  187. 

S  3  (N.Y.Sup.)  Where  a  corporation  issued  ob- 
ligations to  defendant,  but  was  never  called 
upon  or  required  to  pay  them,  it  had  no  right 
of  action,  for  money  had  and  received,  though 
they  were  without  consideration,  and  defendant 
received  money  for  them. — Mayer  v.  Metropoli- 
tan Traction  Co.,  150  N.  Y.  S.  1020. 

I  17  (N.T.Sup.)  In  a  complaint  to  recover 
money  obtained  from  plaintiff  by  misrepresen- 
tations, under  a  scheme  to  defraud  plaintiff  and 
two  others,  allegations  as  to  the  obtaining  of 
the  money  from  the  others  are  irrelevant,  and 
may  be  stricken.— Cleaveland  v.  Boynton,  150 
K.Y.  ~    -- 


S.  477. 


MORTGAGES. 


See  Chattel  Mortgages;  Corporations,  {  477; 
Parties,  |  40;  Tenancy  in  Common,  §§  29, 
30. 

IV.    BIGHTS  AND  UtABILITIES  OF 
PARTIES. 

§  19!  (N.Y.Sup.)  A  mortgagee,  lawfully  in 
possession  after  default,  is  entitled  to  retain 
possession  until  the  premises  are  redeemed. — 
Kelly  V.  Struth,  150  N.  Y.  S.  391. 

S  199  (N.Y.Co.Ct.)  In  the  absence  of  an  ac- 
counting, the  use  of  premises  by  the  mort;;agee 
cannot  be  regarded,  on  a  motion  to  modify  a 
judgment  in  foreclosure,  as  payment  of  interest 
on  the  mortgage. — Buffalo  Savings  Banic  v.  Ro- 
man Catholic  Charch  of  the  Holy  Mother  of  the 
Rosary,  of  Buffalo,  150  N.  Y.  S.  726. 

VI.   TRANSFER  OF  PROPERTY  MORT- 
GAGED  OR   OF   EQUITY    OF 
REDEMPTION. 

i275  (N.Y.)  An  offer  by  a  purchaser  who 
has  assumed  a  mortgage  as  a  part  of  the  price 
to  surrender  on  being  reimbursed  for  improve- 
ments held  insufficient  to  place  him  in  the 
position  of  one  evicted  by  a  paramount  title, 
so  as  to  entitle  him  to  plead  failure  of  his  gran- 
tor's title.— Peabody  v.  Kent,  107  N.  B.  51,  213 
X.  Y.  154. 

S  283  (N.Y.Sap.)  Where  a  mortgagor  sells  the 
property,  he  thereby  becomes  a  surety,  and  the 
land  the  primary  fund,  and  he  is  discharged  by 
a  valid  agreement  extending  the  mortgage,  to 
which  he  did  not  assent.— Neukirch  y.  McHugh, 
150  N.  Y.  S.  1032. 

Mortgagor,  claiming  release  by  extension  of 
mortgage,  must  prove  a  valid  agreement  fotinded 
on  a  good  consideration. — Id. 

Tliat  an  extension  of  mortgage  after  sale  of 
land  by  operation  of  law  raised  the  rate  of  in- 
terest 1  per  tent,  held  not  a  good  consideration, 
so  as  to  release  the  mortgagor  from  liability. 
-Id. 

X.   FORECI.OSURE  BY  ACTION. 

(B)  Rlvht  to  Forecloae  «nd  Detenaea. 

§415  (N.Y.)  A  grantee  of  land  in  undisputed 
possession,   who  has  given    a   purchase-money 


mortgage,  may  not  defend  against  foreclosure 
by  alleged  failure  of  his  grantor's  title. — Pea- 
body  V.  Kent,  107  N.  E.  51.  213  N.  Y.  154. 

(J)   Sale. 

{  535  (N.Y.Sup.)  Where  persons  having  an  in- 
terest subordinate  to  a  mortgage  claimed  that 
their  interest  has  not  been  extinguished,  be- 
cause they  were  not  served  in  the  foreclosure 
suit,  the  purchaser  at  the  foreclosure  sale  will 
be  deemed,  as  against  them,  to  be  a  mortgagee 
in  possession,  and  may  again  foreclose  the  mort- 
gage as  to  their  claim. — Kelly  v.  Struth,  150  N. 
X.  S.  391. 

§  535  (N.Y.Sup.)  A  purchaser  at  a  foreclosure 
sale,  with  knowledge  that  the  sale  is  subject  to 
a  transfer  tax,  held  not  entitled  to  object  to  the 
title  on  the  ground  of  such  tax. — March  v.  Ma- 
rasco. 150  X.  Y.  S.  792. 

§  537  (N.Y.Sup.)  Objection  by  a  purchaser  at 
a  foreclosure  sale  to  the  title  because  of  out- 
standing judgments  held  not  to  justify  his  re- 
lease on  an  offer  to  allow  the  retention  of  a 
sum  to  discharge  the  judgment. — March  v.  Ma- 
rasco, 150  N.  Y.  S.  792. 

Where  at  a  foreclosure  sale  the  property  was 
taken  subject  to  any  state  of  facts  which  an  ac- 
curate survey  thereof  might  show,  existing  en- 
croachments were  not  a  valid  objection  to  title. 
-Id. 

f  538  (N.Y.Sup.)  A  blank  for  a  grantee  in  a 
deed  executed  and  acknowledged  by  a  referee  in 
foreclosure  cannot  be  filled  in  by  another,  and 
the  purchaser  may  refuse  to  complete  the  pur- 
chase on  that  ground.— March  v.  Marasco,  150 
.V.  Y.  S.  792. 

§  540  (N.Y.Sup.)  A  purchaser  objecting  to 
the  title  because  blanks  in  the  referee's  deed 
were  inserted  without  authority,  and  rofusin? 
postponement  to  remedy  the  defect,  held  en- 
titled to  recover  only  the  partial  payment  made. 
with  interest.— March  v.  Marasco,  150  N.  Y.  S. 
702. 

MOTIONS. 

See  Criminal  I^aw,  |  627%;  Indictment  and 
Information,  {  140;    Pleading,  f$  343-367. 

MOTIVE. 

See  Criminal  I/aw,  S  568. 

MUNICIPAL  CORPORATIONS. 

See  Certiorari,  $  47;  Constitutional  Law.  f 
290;  Counties;  Courts,  j|§  169,  188;  lie- 
positaries,  S  6;  Eminent  Domain,  §§  10,  47. 
152,  162,  106;  Evidence,  5  10;  Indemnity,  g 
9;  Judgment.  §§  090,  702;  Schools  and 
.School  Districts;  Street  Railroads;  Waters 
and  Water  Courses,  |  201. 

I.  CREATION,  ALTERATION.  EXIST- 
ENCE. AND  DISSOLXmON. 
(A)  Incorporation    and    Incidents    of    Ex- 
iatence. 

I  12  (N.y.Co.Ct.)  The  words  "real  property," 
as  used  in  Village  I.aw,  |  3,  relating  to  the 
consent   to   the   incorporation   of   villages,   does 
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not  include  "epecial  franchises." — In  re  Incor- 
poration of  Village  of  Oriskony,  150  N.  Y.  S, 
724. 

v.  officers.  agents,  and  em- 
pi.ot£s. 

(A)   Mnnlelpal  OfBcera  in  General. 

i  124  (N.Y.Sup.)  Under  Greater  New  York 
Charter,  §  1586,  articles  29  and  3«  of  the  first 
«tate  ConKtitution  (1777),  Const.  18t>4,  art.  3,  | 
'M,  and  other  provisions  of  the  present  and  for- 
mer Constitutions,  the  otBce  of  alderman  of  the 
fity  of  New  York  is  a  constitutional  office, 
tbontrb  the  aldermanic  district  is  in  the  county 
of  Kings,  and  Greater  New  York  Charter,  $  18, 
so  far  as  it  provides  for  appointments  to  fill 
vacancies  in  such  otfioe  for  a  longer  period  than 
until  January  Ist  following,  violates  Const,  art. 
10,  i  5.— In  re  Deitz,  150  N.  Y.  S.  43. 

Under  article  36  of  the  first  state  Constitu- 
tion, the  right  of  the  inhabitants  of  the  city  of 
New  York  to  elect  their  aldermen  is  a  consti- 
tutional right,  which  the  Legislature  cannot 
impair. — Id. 

i  124  (N.Y.Sup.)  Labor  Law,  S  14,  requiring 
employment  of  citizens  of  the  United  States  on 
public  works,  was  not  inapplicable  to  contracts 
for  subway  construction,  on  the  theory  that  the 
Bapid  Transit  Act  of  1S91  and  its  aniendmeifts, 
permitting  private  railway  corporations  to  con- 
tribute to  the  building  of  subways,  deprived  such 
contracts  of  their  public  character. — Ueim  v. 
McCall,  150  N.  Y.  S.  492. 

ijt)  Mnnlelpal    Departmental    and     OilicerB 
Thereof. 

I  177  (N.Y.Sup.)  The  board  of  estimate  and 
api)ortionment  cannot  by  resolution  deprive  it- 
self in  advance  of  the  discretionary  power  grant- 
ed to  it  by  New  York  City  Charter,  {  237,  to 
make  transfers  of  appropriated  funds  in  certain 
i-ontinpenoiea.— People  ex  rel.  0'Ix)UghIin  v. 
lioard  of  Estimate  and  Apportionment  of  City 
of  New  York,  150  N.  Y.  S.  12. 

$  185  (N.Y.Sup.)  On  an  application  at  Spe- 
cial Terra  for  certiorari  to  review  an  order  dis- 
mis.sing  a  policeman,  evidence  before  the  com- 
missioners, made  a  part  of  the  application,  held 
to  authorize  the  issuance  of  the  writ. — In  re 
Burke,  150  N.  Y.  S.  1. 

The  court  at  Special  Term,  in  granting  cer- 
tiorari to  the  Appellate  Division  to  review  an 
order  removing  a  policeman  for  neglect  of  duty, 
will  not  stay  the  execution  of  the  order,  which 
wotild  restore  the  policeman  to  his  rank  with 
full  pay.  but  will  leave  that  question  to  the  Ap- 
pellate Division. — Id. 

§  192  (N.Y.Sup.)  A  building  "inspector,  who 
under  the  orders  of  the  superintendent  of  build- 
inss.  recommended  the  dismissal  of  a  building 
violation,  cannot  be  removed  for  that  act. — Peo- 
ple ex  rel.  McKeon  v.  Miller,  150  N.  Y.  R.  (326. 

§  201  (N.Y.Sup.)  An  order  o£  a  fire  commis- 
sioner, i)urHuant  to  Greater  New  York  Charter, 
S  775,  as  amended  by  Laws  1911,  c.  809,  com- 
pelling owner  of  a  building  to  put  in  a  system 
of  automatic  sprinklers,  validly  made  and  serv- 
ed, has  all  the  authority  of  a  statute  or  ordi- 
nance.— Adamson  v.  Greenwood  Cemetery,  150 
N.  Y.  S.  407. 


(O)  Agents  aa4  BniplOTta. 

{217  (N.Y.)  Relator,  a  volunteer  fireman,  held 
entitled,  under  Civil  Service  Law,  S  22,  and  rule 
19  of  tlie  municipal  civil  service  commission,  to 
appointment  as  a  laborer,  though  some  of  the 
positions  of  laborers  in  that  department  of  the 
city  of  New  York  in  which  he  was  employed 
were  abolished,  where  at  the  same  time  new 
positions  were  created. — People  ex  rel.  Davison 
V.  WUliams,  107  N.  K.  49,  213  N.  Y.  130. 

{217  (N.Y.Sup.)  Judgment  by  agreement  in 
action  arising  out  of  questionable  business 
transactions  held  not  to  preclude  municipal  civil 
service  commission  from  looking  to  the  evidence 
in  determiuinf;  the  defendant's  fitness  for  a 
place  in  the  civil  service. — People  ex  rel.  Keis- 
ler  v.  MoRCowitz,  150  N.  Y.  S.  571. 

Under  Const  art.  5,  g  9,  and  the  Civil  Serv- 
ice Law,  municipal  civil  service  commission 
held  empowered  to  pass  upon  fitness  of  charac- 
ter of  applicant,  and  its  judgment  will  not  l>e 
interfered  with,  unless  arbitrary.— Id. 

S2I8  (N.Y.)  Under  Civil  Service  Law,  g  22. 
a  volunteer  fireman  serving  a  city  as  a  laborer  is 
not  entitled  on  reduction  of  the  force  of  laborers 
to  demand  that  those  laborers  not  volunteer  fire- 
men, be  first  dismissed.— People  ex  rel.  Davison 
V.  Williams,  107  N.  R  49,  213  N.  Y.  130. 

Vn.   CONTRACTS  IN  GENIiRAI.. 

1 255<A  [New,  vol.  4  Key-No.  Series] 

(N.Y.)  Where  a  city  had  funds  on  deposit 
with  an  insolvent  bank,  it  was  not  entitled  to 
preference  over  other  depositors  and  creditors 
by  reason  of  its  public  character.— In  re  North- 
em  Bank  of  New  York,  106  N.  B.  T49. 

IX.   PUBUC  IMPBOVEICENTS. 
(C)   Contraota. 

S328  (N.Y.Sup.)  Under  Laws  1911,  c.  842, 
§g  1,  3,  5,  7,  9,  the  Buffalo  terminal  station 
commission  can  contract  with  railroads  for  a 
new  fireboat  slip,  and  remove  water  mains  from 
a  vacated  street  to  land  conveyed  to  the  city  by 
the  railroads.— Mct'utcbeon  v.  Terminal  Station 
Commission  of  City  of  Buffalo,  150  N.  Y.  S. 
850. 

1 352  (N.Y.Sup.)  A  contract  for  removal  of 
snow  and  ice  held  to  require  payment  on  the 
basis  of  snow  and  ice  actually  removed,  and 
not  on  a  measurement  of  heaped  up  vehicles. 
— Shaughnessy  v.  City  of  New  York,  150  N.  Y. 
S.  805. 

§364  (N.Y.Sup.)  Where  a  city  insists,  con- 
trary to  the  contract,  that  the  contractor's 
haulers  remove  more  snow  and  ice  than  they 
receivfe  vouchers  for,  and  thereby  prevents  the 
carrying  out  of  the  contract,  it  is  liable  to  the 
contractor. — Shaughnessy  v.  City  of  New  York, 
150  N.  Y.  S.  805. 

A  city  held  not  liable  because  of  the  meltin;^ 
of  snow,  which,  after  being  piled  up  by  the  con- 
tractor, melted  before  it  could  be  removed, 
though  the  commissioner  had  lawfully  ordered 
suspension  of  the  work.- Id. 

(B)   Aaaeasiuenta  for  Beneflta,  aa«  Speelal 
Tazea. 

J  407  (N.Y.Sup.)  Greater  New  York  Charter, 
$  992,  granting  exemptions  from  assessment  to 
those  who  convey  land  to  the  city  for  improve- 
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ment  of  a  street,  is  within  the  constitutional 
taxing  powers  of  the  Legislature.— In  re  Spuy- 
ten  Duyvil  Road  in  City  of  New  York,  150  N. 
Y.  S.  405. 

1 425  (N.T.Sup.)  For  the  opening  of  a  street, 
land  of  a  railroad,  at  the  bead  of  it,  ased  as  a 
station,  and  so  benefited,  is  properly  assessed. — 
In  re  Blondell  Ave.  in  City  of  New  York,  150 
N.  Y.  S.  403. 

§  4^8  (N.T.Sup.)  In  an  application  by  the 
city  of  New  York  to  open  streets,  where  a 
change  was  made  b^  the  board  of  estimate  and 
apportionment,  adding  to  the  cost,  the  extra  cost 
cannot  be  charged  separately  to  the  property 
specially  benefited,  but  the  whole  cost  must  be 
distributed  over  the  whole  district — In  re 
West  184th  Street  and  Overlook  Terrace  in 
City  of  New  York,  150  N.  Y.  S.  814. 

S  442  (N.Y.Sup.)  Conveyances  to  the  city  of 
land  for  improvement  of  a  street  are  made  in 
time  to  entitle  the  grantors  to  the  exemptions 
from  assessments  under  Greater  New  York 
Charter,  J  992,  being  delivered  to  the  corpora- 
tion counsel  before  the  appointment  of  commis- 
tiioners  in  the  proceeding,  though  he  did  not  till 
after  such  appointment  finish  his  examination 
thereof,  and  record  them,  and  file  them  with  the 
comptroller. — In  re  Rpuytcn  Duyvil  Road  in 
City  of  New  York,  150  N.  Y.  S.  405. 

Within  Greater  New  York  Charter,  j!  992,  ex- 
empting from  assessments  for  opening  of  a 
street  "owners  of  land,  and  all  the  estate  there- 
in," within  the  street  lines,  if  they  convey  it  to 
the  city,  provided  it  "shall  be  free  from  incum- 
brances inconsistent  with  the  title  to  be  acquir- 
ed," it  is  immaterial  that  over  part  of  the  land 
conveyed  was  a  former  street  easement. — Id. 

Under  Greater  New  York  Charter,  §  992,  ex- 
empting from  assessments  for  opening  a  street 
one  who  conveys  his  land  within  its  lines  to 
the  city,  land  not  within  the  specific  description 
of  the  deed,  from  one  point  on  the  street  to  an- 
other thereon,  cannot  be  considered,  though  the 
deed  provide,  "It  being  the  intention  of  the 
i;raotor  to  convey  all  land  in  said  street"  own- 
ed by  the  grantor. — Id. 

1442  (N.Y.Sup.)  Greater  New  York  Charter, 
§  994,  as  amended  by  Laws  1906,  c.  658,  held 
to  authorize  agreement  between  city  and  land- 
owner, who  ceded  land  to  city,  that  other  land 
fronting  thereon  and  extending  to  the  center 
of  a  block  should  be  exempt  from  assessments 
for  benefits,  with  certain  exceptions. — In  re 
llebberd  Ave.  in  City  of  New  York,  150  N.  Y. 
S.  402. 

$468  (N.Y.Sup.)  That  the  area  to  be  assess- 
ed for  a  street  improvement  is  of  irregular  and 
peculiar  shape  is  not,  of  itself,  enough  to  show 
error. — In  re  Spuyten  Duyvil  Road  in  City  of 
New  York,  150  N.  Y.  S.  405. 

1 469  (N.Y.Sup.)  For  opening  a  short  street 
between  railroad  stations,  the  ends  having  been 
previou.sly  used  as  a  street,  though  not  legally 
opened,  held,  eacli  parcel  should  be  assessed 
proportionately  to  the  benefit  received,  disre- 
garding the  block  by  block  rule.— In  re  Blondell 
Ave.  in  City  of  New  York,  150  N.  Y.  S.  403. 

{469  (N.Y.Sup.)  The  improvement  consist- 
ing merely  of  the  widening  and  straightening  of 


an  existing  street,  and  being  approximately  uni- 
form, assessments  are  properly  by  the  block  by 
block  method,  though  the  land  values  differ 
greatly  in  different  parts  of  the  street. — In  re 
Spuyten  Duyvil  Road  in  City  of  New  York, 
150  N.Y.  8.  405. 

In  a  case  where  the  block  by  block  rule  of 
assessment  for  widening  and  straightening  a 
street  is  otherwise  applicable,  the  cost  of  build- 
ings taken  in  the  proceeding  is  to  be  assessed 
on  the  blocks  in  which  they  stood. — ^Id. 

§  508  (N.Y.Sup.)  Where  the  taki'ig  of  land 
for  street  purposes  is  lawful,  the  court  cannot 
review  the  action  of  the  board  of  estimate  in 
fixing  the  area  of  the  as8es.sment,  unless  the 
property  assessed  be  not  actually  benefited. — In 
re  Kly  Ave.  in  City  of  New  York.  150  N.  Y.  S. 
698. 

XI.  USE  AND  RSOinLATIOir  OF  F1TB- 

IiIC  PI.ACES,   PROPERTY, 

AND   WORKS. 

(A)    Streets  and  Otber   Pnblie  ITara* 

§  649  (N.Y.Sup.)  Acquisition  of  title  to  the 
fee  of  a  street  that  an  elevated  railroad  might 
be  constructed  therein  could  not  behad  under  a 
proceeding  ostensibly  to  acquire  title  to  lands 
required  for  the  opening  and  extending  of  the 
street.— In  re  Kly  Ave.  in  City  of  New  York, 
150  N.  Y.  S.  698. 

{654  (N.Y.Sup.)  In  an  action  to  cancel  a 
contract  for  a  railroad  terminal,  evidence  held 
not  to  show  that  a  street  had  ever  been  open- 
ed, or  dedicated,  or  recognized  by  the  adjoin- 
ing owners. — McOutcheon  v.  Terminal  Station 
Commission  of  City  of  Buffalo,  150  N,  X.  S. 
800. 

8657  (N.Y.Sup.)  Highway  Law,  {  99,  nnd  its 
preilecessor.  Rev.  St.  (Ist  Ed.)  pt.  1.  c.  16,  tit. 
1,  art.  4,  i  99,  as  amended  by  Laws  ISCl.  c.  311, 
providing  for  loss  of  liighway  rights  by  aban- 
donment or  nonuser  for  six  years,  held  applica- 
ble to  streets  in  a  city,  as  well  as  to  roads  in 
the  country. — In  re  Ludlow  Ave.  and  Whitlock 
Ave.  in  City  of  New  York,  150  N.  Y.  S.  2.";0. 

Where  land  was  condemned  to  widen  a  city 
street,  but  the  proceedings  were  abandoned,  and 
no  part  of  the  additional  territory  was  ever  used 
for  street  purposes,  the  easement  afcjuired  by 
the  public  was  lost  by  abandonment  after  six 
vears.  under  Highway  Law,  i  99,  and  its  prede- 
cessor, Hev.  St.  (Ist  Ed.)  pt.  1,  c.  16,  tit.  1, 
art.  4,  {  09,  as  amended  by  Laws  lS<il,  c.  311. 
—Id. 

§657  (N.Y.Sup.)  The  power  to  close  streets 
is  vested  in  the  I.egislnture  as  the  representa- 
tive of  the  state,  and  may  be  deleiated  by  it  to 
public  offifials.— MfC'utcheon  v.  Terminal  Sta- 
tion Commissicm  of  City  of  Buffalo,  150  N.  Y. 
S.  WO. 

§658  (N.Y.Sup.)  The  rights  of  the  public  in 
a  street  ae(|uired  by  prescription  are  limited  to 
the  estahlisheil  use. — Mc<,'utcheon  v.  Terminal 
Station  Commission  of  City  of  Buffalo,  150  N. 
Y.  S.  850. 

$663  (N.Y.Sup.)  The  closing  of  a  street 
vest.*  the  title  to  the  land  in  the  owner  of  tlie 
fee,  free  of  any  easement. — McCuteheon  v.  Ter- 
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minal  Station  Commission  of  City  of  Buffalo, 
150  N.  Y.  S.  850. 

§8  680,681  (N.T.Sup.)  Under  Laws  1911,  c 
842,  §§  1,  17,  the  terminal  station  commission 
of  Buffalo  can  permit  a  railroad  to  lay  a  track 
along  a  city  street  at  grade. — McCutcheon  v. 
Terminal  Station  Commission  of  City  of  Buffa- 
lo, 150  N.  Y.  S.  850. 

The  commission  may  permit  tlie  continuance 
of  a  railroad  track  across  a  much-traveled 
street  at  grade  for  emergency  use  and  may  per- 
mit a  support  for  an  overhead  railroad  crossing 
to  be  placed  in  the  street. — Id. 

A  contract  authorizing  certain  railroads  to 
provide  facilities  for  transfer  of  traffic  with 
lake  steamers  held  not  to  exceed  the  authority 
of  the  terminal  station  commission  of  Buffalo, 
under  Laws  1911,  c.  842,  8S  1.  6.— Id. 

A  contract  between  the  Buffalo  terminal  sta- 
tion commission  and  certain  railroads,  appor- 
tioning the  cost  of  street  changes  between  the 
city  and  the  railroads,  held  not  to  exceed  the 
powers  of  the  commission,  under  Laws  1911,  c. 
842,  §1  6,  8,  11,  13.-Id. 

{ 705  (N.T.Sup.)  Where  person  was  injured 
when  timber  placed  in  street  to  defend  supports 
of  wooden  bridge  was  pushed  agaiust  his  foot 
by  an  express  wagon  driven  against  the  timber, 
negligence  of  the  wagon  driver  held  the  proxi- 
mate cause  of  the  injury.— Furlong  v.  Roberts, 
150  N.   Y.   S.  106. 

Party  which  put  beam  in  street  to  defend 
supports  of  wooden  bridge,  which  beam  was 
pushed  against  plaintiff's  foot,  held  negligent,  if 
drivers  exercising  due  care  would  drive  against 
it,  but  not  if  such  a  collision  would  occur  only 
through  negligence. — Id. 

§  706  (N.Y.Snp.)  In  action  for  damages  to 
taxicab,  sustained  in  collinion  with  defendant's 
automobile,  evidence  that  defendant  was  intoxi- 
cated held  improperly  excluded,  in  view  of  the 
evidence  as  to  his  negligence,  and  in  view  of 
Highway  Law,  §  200.  subd.  3.— Lincoln  Taxicab 
Co.  v.  Smith,  150  N.  T.  S.  86. 

§  706  (N.y.Sup.)  In  an  action  by  a  street 
sweeper,  who  claimed  to  have  been  injured  by 
an  automobile,  whether  be  was  actually  struck, 
and  whether  the  accident  resulted  from  the  neg- 
ligence of  the  motorist,  or  his  own  contributory 
negligence,  held  for  the  jury.— Markowitz  v. 
Lindeman,  150  N.  Y.  S.  345. 

Xn.  TORTS. 

(C)  Defect*     or     OltHtrnctionn     In     Streets 
and  Otber  Publlo  Ways. 

8  757  (X.Y.Sup.)  Where  defendant  controlled 
the  sidewalk  adjoining  its  premises,  it  was 
hound  to  keep  it  in  repair. — Krasutzky  v.  Clara 
De  Hirsch  Home  for  Working  Oirls,  150  N.  Y. 
S.  1058. 

g8l9  (N.Y.Sup.)  Evidence  in  an  action  by 
•plaintiff,  who  fell  into  a  hole  in  the  sidewalk, 
held  not  to  show  that  defendant  made  or  main- 
tained the  hole,  or  that  the  hole  was  appurte- 
nant to  its  property.— Krasutzky  v.  Clara  De 
Ilirsch  Home  for  Working  Oirls,  150  N.  Y.  S. 
10.58. 

$821  (N.T.Sup.)  In  an  action  for  injuries 
from  falling  into  an  open,  unguarded  trench, 
constructed  under  a  permit,  held,  that  whether 
tlie  defendant  city  was  chargeable  with  notice 


was  for  the  jury.- Wrigley  v.  City  of  Water- 
vliet,  150  N.  Y.  S.  908.  ^       ^ 

Whether  plaintiff  was  negligent  held  for  the 
jury. — Id. 

XIII.  FISCAI.  MANAGEMENT.  PUB- 

lilC  DEBT,  SEGVRITIES,  AND 

TAXATION. 

(A)  Power  to  Inenr  Indebtedneaa  and  Bx< 

pemdltnrea. 

§873  (N.Y.Sup.)  The  Buffalo  terminal  sta- 
tion commission  can  close  a  street,  the  fee  of 
which  is  not  owned  by  the  city,  without  com- 
pensation to  the  city,  notwithstanding  Const, 
art.  8,  i  10.— McCutcheon  v.  Terminal  Station 
Commission  of  City  of  Buffalo,  150  N.  Y.  S. 
850. 

Laws  1911.  c.  842,  §S  6-8,  11,  13,  anthorizins 
the  Buffalo  terminal  station  commission  to  ap- 
portion the  cost  of  street  changes  between  tbi" 
city  and  the  railroads,  do  not  violate  Const  art. 
8,  subd.  10.— Id. 

(D)  Tazea  and  Other  Revenne,  and  Appll- 
eatlon  Tbereot. 

1967  (N.Y.Sup.)  An  excavation  is  not  « 
building  "commenced,"  or  the  "construction"  of 
a  building,  within  Greater  New  York  Charter, 
8  889a,  added  by  Laws  1913,  c.  324,  exemiitin: 
such  buildings  from  assessment — People  ex  r.-!. 
New  York  Cent.  &  H.  K.  R.  Co.  v.  Purdy,  15iJ 
N.  T.  S.  806. 

§  978  (N.Y.)  In  an  action  under  Greater  New 
York  Charter,  K  1035-1039,  as  amended  by 
Laws  1008,  c.  490,  and  Laws  1911.  c.  65,  to 
foreclose  a  tax  lien,  the  owners  of  adjoinin: 
property,  owning  easements  over  the  proi>ert.v 
foreclosed,  held  not  necessary  parties.— Ta.x 
Lien  Co.  of  New  York  v.  Schultee,  106  N.  E. 
751,  213  N.  Y.  9. 

(B)  Rislita    and    Remedlea    of    Taxpajren. 

8  990  (N.Y.Snp.)  In  an  action  under  Code 
Civ.  Proc.  8  1925,  and  General  Municipal  Tjiw. 
8  51,  to  set  aside  a  contract  between  the  Buf- 
falo terminal  station  commission  and  certain 
railroads,  the  only  question  is  whether  the  com- 
mission exceeded  its  powers. — Mc(;utcheon  v. 
Terminal  Station  Commission  of  City  of  buf- 
falo, 150  N.  Y.  S.  850. 

A  taxi)ayer  cannot  object  to  a  contract  be- 
tween the  Buffalo  terminal  station  commissinn 
and  certain  railroads,  on  the  ground  that  an- 
other individual  had  an  interest  in  the  fee  of  a 
street  closed  by  the  commission. — Id. 

XXV.   CrAIMS  AGAINST  CORPORA- 
TION. 

§  1005  (N.Y.Sup.)  Greater  New  York  Cha^ 
ter,  8  ^46,  as  added  by  Laws  1907,  c  601.  au- 
thorizing the  consideration  of  an  invalid  claim 
against  the  city,  which  in  equity  ought  t<>  l"* 
paid,  except  where  barred  by  limitations,  hrlil 
not  to  bar  a  claim  against  which  limitations  tint! 
run  during  litiKation,  where  consideration  na* 
applied  for  within  a  year,  under  Code  Civ.  Pr  n-. 
8  405. — People  ex  reL  Nolan  v.  Prendergast,  l.'"" 
N.  Y.  S.  683. 

XV.  ACTIONS. 

8  1022  (N.T.Sup.)  The  statement  of  claim  r^ 
quired  by  Village  Law,  {  341,-  as  a  condition 
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pre4;edent  to  an  action  for  personal  injuries,  need 
not  be  given  before  suing  a  municipality  for 
breach  of  contract. — Bradley  v.  Village  of  Un- 
ion, 150  N.  Y.  S.  107. 

§  1040  (N.Y.Sup.)  Code  Civ.  Proc.  §  3245,  re- 
lating to  costs,  has  no  application  to  an  action 
Against  a  municipality  brought  in  justice  court; 
and  a  municipality,  by  appealing  from  a  judg- 
ment rendered  agiainst  it  in  justice  court,  can- 
not deprive  plaintiff  of  his  right  to  costs  in  case 
■of  his  ultimate  success. — Bradley  v.  Village  of 
Union,  150  N.  Y.  S.  112. 

MUTUAL  BENEFIT  INSURANCE. 

See  Insurance,  §§  760,  776. 

NAMES. 

See  Trade-Marks  and  Trade-Names. 

§  10  (N.Y.Sup.)  Plaintiffs,  who,  as  individ- 
uals, carried  on  business  under  the  name  of  a 
company,  in  violation  of  Penal  Law,  $S  440, 
924,  and  of  Partnership  Law  $  22,  held  not  en- 
titled to  recover  in  action  of  libel  for  damages 
to  such  business.— Williams  V.  New  York  Herald 

Co.,  150  N.  Y.  s.  sas. 

NATIONAL  BANKS. 

See  Banks  and  Banking,  §  263. 

NAVIGABLE  WATERS. 

See  Waters  and  Water  Courses. 

NEGLIGENCE. 

See  Adjoining  Tyandownere,  §  6;  Animals,  § 
68 ;  Bailment.  §  31 ;  Bonds,  §  102 ;  Carriers, 
$§  89,  2S7-408:  Corporations,  §  521:  Death, 
jl  47;  Electricity;  Fraud,  §  20;  Highways, 
I  187;  Judgment.  $  099;  Landlord  and  Ten- 
ant, §$  165-lHl),  298;  Master  and  Servant, 
U  89-s?42;  Municipal  Corporations,  H  705- 
821;  Kailroad-s  H  479-484;  Street  Rail- 
roads, §  117;   Theaters  and  Shows,  §  7. 

I.  ACTS  OR  OMISSIONS  OONSTrTITT- 
ING  NEGUGENCE. 

<B)  Danir^ronii       SnbBtnnces,      M«chlnery, 
and  Otker  InBtriiin«ntaIl«tea. 

I  18  (N.Y.Sup.)  Where  It  is  shown  that  de- 
fendant failed  to  ot>ey  an  order  of  the  fire  com- 
missioner pursuant  to  Greater  New  York  Char- 
ter. §  775,  as  amended  by  Laws  1011,  c.  8S)9,  di- 
recting him  to  put  in  automatic  sprinklers  and 
that  a  fire  started  in  his  store  and  spread  to 
other  buildings  causing  a  loss  to  the  fire  de- 
partment in  putting  out  the  fire,  no  reason  for 
refusal  to  obey  the  order  being  shown,  defend- 
ant's negligence  is  "culpable"  within  section  761. 
— Adamson  v.  Greenwood  Cemetery,  150  N.  Y. 
S.  467. 

Greater  New  York  Charter,  §  701,  held  not  to 
limit  an  action  for  the  recovery  of  expenses  of 
a  fire  department  for  puttina  out  a  fire  resulting 
from  the  negligence  of  another  to  one  in  which 
the  person  sought  to  l>e  clwrgrd  has  been  guil- 
ty of  arson. — Id. 


Greater  New  York  Charter,  {  761,  making  a 
person  liable  for  the  expenses  of  a  fire  depart- 
ment incurred  in  putting  out  a  fire  "resulting" 
from  willful  and  culpable  negligence,  it  is  not 
necessary  that  the  fire  should  be  "started"  by 
defendant's  negligence. — Id. 

(C)  Condition  and  Vae  of  I^and,  BnlIdinK*i 
and  Otlier  Straotarea. 

i  44  (N.Y.Sup.)  A  department  store  proprie- 
tor, so  maintaining  an  aisle  that  shoppers  are 
in  danger  of  being  struck  by  a  swinging  door, 
may  be  found  to  fail  to  exercise  reasonable 
care.— Ford  v.  John  Wanamaker,  150  N.  Y.  S. 
795. 

A  department  store  proprietor,  negligently 
maintaining  a  swinging  door,  held  liable  for 
injuries  to  a  customer  struck  by  the  door,  pro- 
vided the  negligence  was  the  proximate  cause 
of  the  accident.— Id. 

n.  PROXIMATE   CAUSE   OF   INJITRT. 

i  62  (N.Y.Sup.)  An  owner  of  an  automobile, 
so  leaving  it  that  it  cannot  start  of  itself,  held 
not  negligent  for  failing  to  take  precautious 
against  interference  by  third  persons.— Kebcr 
V.  Central  Brewing  Co.  of  New  York,  150  N. 
Y.  S.  986. 

ni.   CONTRIBUTORY   NEOI.IGENCE. 

(A)   Pemona  Injured  Im  General. 

i  67  (N.Y.Sup.)  A  customer  in  a  store  must 
exercise  reasonable  care  to  avoid  injury.— Ford 
v.  John  Wanamaker,  150  N.  Y.  S.  795. 

IT.  ACTIONS. 
(B)  BTldenee. 

S  134  (N.Y.Sup.)  Under  Greater  New  York 
Charter,  |§  701,  773,  a  prima  facie  case  of  lia- 
bility for  expenses  incurred  by  a  fire  depart- 
ment in  putting  out  a  fire  is  made  out  by  show- 
ing a  disobedience  of  an  order  of  the  fire  com- 
missioner, pursuant  to  section  775,  as  amended 
by  Laws  1(1(11,  c.  899,  compelling  defendant  to 
put  in  a  system  of  automatic  sprinklers. — Adam- 
son  v.  Greenwood  Cemetery,  150  N.  Y.  S.  467. 

S  134  (N.Y.Sup.)  In  an  action  for  damages 
by  a  runaway  auto  truck,  evidence  held  not  to 
show  negligence  of  the  owner. — Keber  v.  (Jentral 
Brewing  Co.  of  New  York,  150  N.  Y.  S.  086. 

The  rule  of  res  ipsa  loquitur  cannot  apply, 
where  no  negligence  of  defendant  is  shown  by 
direct  evidence,  and  there  may  have  been  other 
causes  which  led  to  the  accident. — Id. 

NEGOTIABLE  INSTRUMENTS. 

See  Bills  and  Notes. 

NEGROES. 

See  Civil  Rights,  §  13. 

NEWSPAPERS. 

See  Libel  and  Slander,  8§  41,  56. 

§  5  (N.Y.)  Where  a  newspaper  was,  under 
I..aws  1803,  c.  248,  designated  as  a  state  paper 
for  the  publication  of  laws,   and   under  Laws 
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1892,  c.  686,  as  a  county  paper  for  the  publica- 
tion of  the  same  laws,  it  was  not  entitled  to 
compensation  under  both  laws  for  one  publica- 
tion of  the  statutes.— People  t.  Journal  Co.,  106 
N.  E.  769.  213  N.  Y.  1. 

NEW  TRIAL. 

See  Appeal,  {  1133;   Criminal  Law,  i  040. 

n.   OROUICDS. 

(F)  Verdtot  or  Flndinita  Contrarr  to  Ija-n 
or   Evidence. 

i  72  (N.T.Sup.)  A  verdict  will  not  be  disturb- 
ed, as  against  the  weight  of  evidence,  unless  the 
jury  failed  to  give  effect  to  all  the  evidence,  or 
was  influenced  by  something  outside  of  it.— 
Garrison  v.  Sun  Printing  &  Publishing  Ass'n, 
150  N.  y.  S.  284. 

§  75  (N.T.Sup.)  In  an  action  for  libel,  a  ver- 
dict of  $100  held  not  so  inadequate  as  to  war- 
rant setting  aside  the  verdict ;  the  amount  of 
damages  in  such  case  being  peculiarly  within 
the  discretion  of  the  jury. — Garrison  v.  Sun 
Printing  &  Publishing  Ass'n,  150  N.  Y.  S.  284. 

(H)   Netvly  DlacOTered  Evidence. 

§  103  (N.Y.Sup.)  In  an  action  for  the  rent 
of  a  hall,  a  new  trial  on  the  groimd  of  newly 
discovered  evidence  held  improperly  denied. — M. 
Cohen  Progress  Casino  v.  Zwerdliug,  150  N.  Y. 
S.  160. 

NEXT  OF  KIN. 

See  Descent  and  Distribution. 

NOMINATION. 

See  Ejections. 

NONSUIT. 

See  Dismissal  and  Nonsuit. 

NOTARIES. 


I  OIL 

See  Mines  and  Minerals,  {  47. 

OPINION  EVIDENCE. 

See  Evidence,  H  471-^74. 


See  Affidavits,  §  15. 


NOTES. 

See  Bills  and  Notes. 

NOTICE. 

See  Contracts.  {  215 ;  Executors  and  Adminis- 
trators. §  471;  Fraud,  |  45;  Limitation  of 
Actions,  §  100;  Lis  I'endens,  §  20;  Master 
and  Servant,  §  252;  Municipal  Corporations, 
i  821;   Railroads,  §  75. 

OBJECTIONS. 

See  Appeal,  J  2.^2. 

OBSTRUCTING  JUSTICE. 

See  Conspiracy,  {§  24,  48;  Criminal  Law,  §§ 
419,  420,  507. 

OFFICERS. 

See  Attorney  General;  Certiorari,  {  47;  Clerks 
of  Courts;  Corporations,  §§  306-521;  Coun- 
ties, §  46;  Justices  of  the  Peace:  Municipal 
Corporations,  §§  124-218;  Sheriffs  and  Con- 
stables. 


See  Appeal. 


ORDERS. 
PARDON. 


S  7  (N.Y.Sup.)  A  petition  for  pardon  should 
only  contain  such  facts  and  arguments  as  wonid 
tend  to  influence  a  man  of  normal  mind  and 
judgment. — Andrews  v.  Ga'rdiner,  150  N.  Y.  S. 
891. 

PARENT  AND  CHILD. 

i  17  (N.Y.Sup.)  VThere  a  husband  was  readj 
and  willing  to  take  care  of  bis  wife  and  childreo. 

but  she  refused  to  lire  with  him  and  obtainMl 
in  habeas  corpus  the  custody  of  the  children,  th- 
busband  could  not  be  subsequently  convicted  of 
failing  to  support  the  children. — People  ex  rel. 
Mueller  v.  Mueller,  150  N.  Y.  S.  204. 

i  17  (N.Y.Co.Ct.)  Husband's  desertion  of  wife 
and  child  held  not  a  felony,  ander  Penal  Law, 
i  480,  where  the  wife  had  been  working  and 
contributing  money  to  the  support  of  the  fam- 
ily, and  the  child  was  furnished  all  necessari' 
food,  shelter,  and  clothing. — People  t.  Smith, 
150  N.  y.  S.  731. 

PAROL  EVIDENCE. 

See  Evidence,  J{  389-457. 

PARTICULARS,  BILL  OF. 

See  Pleading,  f  317. 

PARTIES. 

See  Corporations,  §  667%  :  Interpleader;  Mu- 
nicipal Corporations,  §  9(8;  Taxation,  {  543: 
Trusts,  §  800. 

ni.  NEW  PARTIES  AND  CHANGE  OF 
PARTIES. 

1 40  (N.Y.Sup.)  In  a  suit  to  have  a  deed  de- 
clared a  mortgage,  a  third  person  claiming  thp 
fee  has,  under  Code  Civ.  Proc.  g  452,  the  right 
to   intervene. — Mulholland   v.    Keid,    150   N.  Y. 

S.   784,   785,    786. 

S58  (N.Y.Sup.)  Where  plaintiff  sued  on  an 
award  on  an  arbitration,  and  made  no  claim 
upon  a  fund  to  which  third  parties  made  claims, 
or  on  any  other  fund  in  defendant's  hands. 
there  was  no  case  for  interpleader,  under  Code 
Civ.  Proc.  I  820.— Applebaum  v.  Rosenblam, 
150  N.  Y.  S.  472. 

PARTITION. 

See  Judgment,  |§  585,  679. 
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PARTNERSHIP. 

See  Conrts,  H  lOB,  189;   Druggists,  {  il. 

I.  THE  BEI.ATION. 
(A>  Creation  and  Revnlsltea. 

$20  (N.TJSup.)  Two  persons  held  partners, 
entitled  to  an  equal  dirigion  of  wages  earned  by 
them.— Tanner  v.  Di  Blasi,  150  N.  Y.  8.  657. 

Vn.  DISSOX.TTTION,   SETIXEMENT, 

Am)  Aocoiramiro. 

(D)   Action*  for  Dlasolatlon  and  Aecoant- 
Inv* 

$  348  (N.Y.Sup.)  In  a  suit  to  annul  a  partial- 
ly executed  partcersbip  dissolution  agreement 
for  fraud,  complainant  held  not  entitled  to  an 
injunction  restraining  aasifinment  of  defendant's 
claims  under  the  agreement,  or  from  suing  for 
payments  to  mature  thereunder. — Vechsler  v. 
BUtier,  150  N.  Y.  S.  770. 

PASSENGERS. 

See  Carriers,  §§  247-408. 

PATENTS. 

See  limitation  of  Actions,  §  OT. 

n.  PATENTABIUTT. 

(A)  Invrntlon. 

i  16  (N.Y.Sup.)  An  "invention"  is  not  a  pat- 
ent, and  is  not  an  application  for  a  patent.  It 
is  a  conception,  an  idea ;  it  is  a  newly  discover- 
pd  thing,  something  that  bad  not  been  known 
before.— Klauder-Weldon  Dyeing  Macb.  Co.  v. 
Weldon,  150  N.  Y.  S.  273. 

rv.  APPLICATIONS    AND    PROCEED- 
INGS THEREON. 

§  103  (N.Y.Sup.)  The  patent  fee  must  be  paid 
within  six  months  after  notice  of  allowance  of 
the  patent. — Klauder-Weldon  Dyeing  Mach.  Co. 
V.  Weldon,  150  N.  Y.  S.  273. 

V.   REQUISITES    AND    VAtlDXTY    OF 
LETTERS   PATENT. 

$  ii7  (N.Y.Sup.)  The  patent  must  issue  with- 
in three  months  after  payment  of  the  fee  or  the 
application  is  forfeited.— Klauder-Weldon  Dye- 
ing Mach.  Co.  V.  Weldon,  150  N.  Y.  S.  273. 

X.  TITI.E,  CONVEYANCES,  AND  CON- 
TRACTS. 
(B)   Aaslarnntenta  and  Other  Transfers. 

S  202  (N.Y.Sup.)  A  resolution  passed  in  1803, 
by  the  directors  of  the  purehasini;  corporation, 
construed,  and  held  to  cover  patents  issued  to 
the  seller  in  1900.  where  it  appeared  that  such 
must  havp  been  the  intention  of  the  contracting 
parties.— Khiuder-Welilon  Dyeing  Mach.  Co.  v. 
Weldon,  150  N.  Y.  S.  273. 

PAYMENT. 

See  Accord  and  Satisfaction;  Compromise  and 
Settlement;  Contribution,  §  6;  Wills,  $ 
754. 


I.  BEamSITES  AND  SUFPICIENOT. 

I  19  (N.Y.Sup.)  Where  an  order  given  by  a 
building  contractor  on  the  owner,  payable  when 
the  house  was  finished,  which  never  happened, 
was  accepted,  it  did  not  discharge  the  debt. — 
Roscoe  Ca  v.  Lindner,  150  N.  Y.  S.  1023. 

IV.  PLEADING,  EVIDENCE.  TRIAL, 
AND  REVIEW. 

§  59  (N.Y.Sup.)  A  contract  to  purchase  real 
estate,  half  of  the  price  to  be  paid  in  cash  and 
the  balance  secured  by  a  mortgage,  is  not  one 
for  the  payment  of  money  only,  and  payment  is 
not  an  affirmative  defense,  in  an  action  by  the 
vendor  on  the  contract. — I'atterson  v.  J.  Walter 
Gape  Realty  Co.,  150  N.  Y.  S.  215. 

§  70  (N.Y.Sup.)  Where  plaintiffs  testified  that 
payments  evidenced  by  receipts  by  defindants 
were  on  a  prior  debt,  exclusion  of  evidence  that 
the  prior  delit  had  been  liquidated  held  error. — 
Torregiani  v.  Russo  Barba  Realty  Co.,  150  N. 
Y.  S.  691. 

§  73  (N.Y.Sup.)  In  an  action  to  recover  in- 
stallments of  alimony,  where  a  release  of  the 
judgment  was  pleaded,  evidence  held  insufficient 
to  show  pa.vment  by  the  husband  of  the  amounts 
required  in  the  agreement  for  release,  if  that 
agreement  was  executory  and  not  operative  until 
the  payments  were  made. — Van  Ness  v.  Ransom, 
150  N.  Y.  S.  251. 

§73  (N.Y.Sup.)  On  an  issue  of  payment  by 
an  assignment  of  a  mechanic's  lien,  evidence 
held  insufficient  to  show  an  agreement  to  accept 
it  as  payment.— Singer  v.  Strompf,  150  N.  Y.  S. 
660. 

PENALTIES. 

See  Disorderly  House,  S  10;   Druggists,  |  IL 

PENDENCY  OF  ACTION. 

See  Lis  Pendens. 

PERSONAL  INJURIES. 

See  Action,  |  6;  Carriers,  $§  287-347;  Dam- 
ages, §  185;  Dismissal  and  Nonsuit,  |  48; 
Electricity ;  nighways,  §  187;  Landlord  and 
Tenant,  SS  165,  160;  Master  and  Servant,  §$ 
89-342;  Municipal  Corporations,  f§  705,  706, 
810;    Negligence;   Street  Railroads,  §  117. 


PETITION. 

See  Pleading. 

PHYSICIANS  AND  SURGEONS. 

See  Constitutional  Law,  §|  42,  230;   Bridence, 
§  570;    Statutes,  $  79. 

§2  (N.Y.)  The  educational  requirements  by 
Public  Health  Law,  i  106,  of  applicants  for  li- 
censes to  practice  dentistry,  are  not  arbitrary 
or  unreasonable. — People  v.  Griswold,  106  N.  H. 
929,  213  X.  Y.  92.    . 

Public  Health  I.iaw,  |  194,  which  permits  the 
practicing  of  dentistry  only  by  those  licensed 
thereunder,  held  not  unconstitutional.— Id. 

The  conditions  imposed  upon  citizens  of  other 
states  by  Public  Health  Law,  §  198,  for  the  pro- 


For  cases  tn  Dec.  Dig.  A  Am.  Dig.  Key  No.  Series  &  Indexes  see  same  topic  and  section  (I)  NUMBE^R 


Digitized  by 


Google 


Fliyaleiana  and  dnrgeoiia 


150  NEW  YORK  SUPPLEMENT 


Ilia 


curing  of  a  license  to  practice  dentistry  are  less 
burdensome  than  those  imposed  upon  aliens  by 
secticjn  196;  and  the  statute  is  therefore  not 
invalid  as  preferripg  aliens  to  citizens. — Id. 

§22  (N.Y.Sup.)  A  recovery  cannot  be  had  for 
dental  services,  in  the  absence  of  proof  that  the 
practitioner  was  duly  licensed  to  practice  under 
the  lawrs  of  the  state.— O'Bei  me  v.  Carey,  150 
N.  Y.  S.  666. 

PLEADING. 

See  Account,  §  6;  Contracts,  ||  333,  337;  Cor- 
porations, Hi!  121,  671;  Courts,  ||  189,  190; 
Death,  §  47;  Descent  and  Distribution,  § 
71;  Divorce,  5  101;  Ejectment,  §§  72,  146; 
Ejvidence.  §  265;  Executors  and  Administra- 
tors, 1  537;  False  Pretenses,  §  26;  Fraud,  § 
45;  Frauds,  Statute  of,  §  153;  Indictment 
and  Information;  Infants,  §  95;  Insurance,  § 
645;  Interpleader;  Judgment,  §§  750,  948; 
Justices  of  tile  Tcace,  §  92;  Landlord  and 
Tenant,  8  169;  Libel  and  Slander,  (|  38,  89, 
97;  Limitation  of  Actions,  §§  130,  177,  180 ; 
Master  and  Servant,  S  81;  Money  Lent,  § 
6;  Money  Received,  §  17;  Mortgages,  §  275; 
Pardon,  S  7;  Payment,  §  59 ;  Principal  and 
Agent,  §  89;  Railroads,  i  479;  Wills,  §g  155, 
695. 

I.  FORM  AND  ALLEGATIONS  IN 
GENERAI.. 

§8  (N.Y.Sup.)  An  allegation  that  an  exten- 
sion agreement  claimed  to  discharge  a  surety 
was  made  for  a  valuable  consideration  held  a. 
mere  conclusion  of  law. — Neukirch  v.  McIIugh, 
150  N.  Y.  S.  1032. 

i  34  (N.Y.Sup.)  Code  Civ.  Proc.  i  519,  requiring 
■  liberal  construction  of  "allegations"  of  a  plead- 
ing, is  not  applionble  to  the  denials  in  an  an- 
swer.—PuUen  V.  Seaboard  Trading  Co.,  150  N. 
Y.  S.  719. 

i  36  (N.Y.Sup.)  In  an  action  against  the 
maker  and  two  indorsers  of  a  note,  discontinu- 
ance of  the  suit  as  to  the  Inst  indorser  on-  the 
answer  of  all  defendants  held  to  estop  the  oth- 
ers to  urge  that  the  last  indorser  was  the  prin- 
cipal debtor,  so  that  a  compromise  with  him 
discharged  the  remaining  defendants. — Northern 
Bank  of  New  York  v.  LOTvenstein,  150  N.  Y.  S. 
686. 

ni.   PLEA  OR  ANSWER,  CROSS-COM- 
PLAINT.  AND  AFFIDAVIT 
OF  DEFENSE. 
(A)  Defennes  In  General. 

§  94  (N.Y.Sup.)  Where  a  steamship  compan.v, 
as  a  defense  to  an  action  for  conversion  of 
freight,  set  up  that  the  loss  was  due  to  theft, 
which  might  have  been  insured  against,  and 
that  it  was  not  liable  under  the  hill  of  lading, 
excusing  it  from  loss  by  theft  and  from  all  losses 
against  which  insurance  might  be  secured,  there 
are  two  separate  defenses,  which  should  be  sepa- 
rately stated. — Orr  v.  Hamburg-American  Line, 
150  N.  Y.  S.  268. 

(C)  TrnTernea  or  Dentals  and  AdmlnsionB. 

!  120  (N.Y.Sup.)  Under  Code  Civ.  Proc.  H 
500,  522,  an  answer,  in  an  action  on  a  judg- 
ment of  a  foreign  country,  which  fails  to  cate- 


gorically deny  the  allegations  of  the  complaint 
as  to  service  of  process,  is  insufficient,  thouth 
it  contains  allegations  inconsistent  with  those 
of  the  complaint.— Pullen  v.  Seaboard  Trading 
Co.,  150  N.  Y.  S.  719. 

A  denial  in  an  answer  must  be  sufficiently 
certain  to  indicate  the  matters  intended  to  be 
put  in  issue,  so  as  to  enable  plaintiff  to  comply 
with  rule  19  of  the  General  Rules  of  Practi<-e. 
—Id. 

§  129  (N.Y.Snp.)  Failure  to  deny  paragraprlis 
of  a  complaint  admits  the  allegations  tlien-in. 
— Krasutzky  v.  Clara  De  Hirsch  Home  for 
Working  Girls,  150  N.  Y.  S.  1058. 

The  admission  of  allegations  '4n  the  complaint 
held  not  to  charge  defendant,  on  proof  that  th^ 
hole  in  the  walk  was  in  front  of  a  building  bear- 
ing plaintiff's  corporate  name. — Id. 

IV.  REPLICATION  OR  REPLT  AND 
SUBSEQUENT  PLEADINGS. 

§  166  (N.Y.Sup.)  Affirmative  matters  alleged 
in  the  answer,  not  as  a  counterclaim,  are  deem- 
ed controverted.— Seely  v.  .Seely,  150  N.  Y.  .S. 
66. 

V.   DEMURRER   OR   EXCEPTION. 

1 214  (N.Y.Sup.)  Where  a  complaint  alleced 
that  defendant's  negligence  was  willful  and  cul- 
pable, within  Greater  New  York  Charter,  §  "lil. 
a  demurrer  admits  the  fact  that  it  is  willful,  as 
that  is  a  question  of  fact. — Adnmson  v.  Green- 
wood Cemetery,  150  N.  Y.  S.  467. 

VI.   AMENDED    AND   SUPPLEMENTAL 
PLEADINGS   AND    REPLEADER. 

I  237  (N.Y.Sup.)  The  variance  between  a  com- 
plaint alleging  that  defendant  agreed  to  en- 
deavor to  sell  plaintiff's  jewelry  in  luiwn  and  to 
pay  a  specified  sum  on  a  sale,  but  tailed  to  pay 
on  a  sale,  and  the  proof  of  a  cause  of  action 
for  the  price  of  the  pawn  tickets  on  an  uncondi- 
tional sale,  or  a  cause  of  action  on  a  condition- 
al sale  of  the  jewelry,  was  so  material  that  it 
was  error  to  permit  an  amendment  to  conform 
to  the  proof. — Fishman  v.  Baumstein,  150  N.  Y. 
S.  101. 

§  238  (N.Y.Sup.)  Wliere  an  amended  answer 
is  not  obviously  frivolous,  the  question  wherlicr 
the  defense  presented  is  sufficient  in  law  will 
not  be  determined  on  a  motion  for  leave  to  serve. 
—State  Bank  v.  Keshin  Blitstein  &  Co.,  150  N. 
Y.  S.  lij-. 

Where  plaintiff  will  not  bo  injured  by  the  .<ierT- 
ice  of  an  amended  answer,  except  by  a  slight  de- 
lay, which  can  be  reduced  to  a  minimum  by  the 
terms  of  the  order,  service  should  be  permitted; 
the  defense  not  appearing  frivolous. — Id. 

§  238  (N.Y.Sup.)  Leave  to  serve  an  amended 
or  supplemental  pleading  should  not  be  grant- 
ed, unless  the  motion  papers  include  a  copy  of 
the  pleading  which  it  is  desired  to  serve. — Plitt 
V.  Illinois  Surety  Co.,  150  N.  Y.  S.  756. 

§  239  (N.Y.Sup.)  Substantial  terms  should  be 
imposed  before  allowing  plaintiff  to  serve  an 
amended  complaint  completely  changing  the 
cause  of  action,  and  based  on  matters  which  he 
should  have  known  before  the  suit  was  com- 
menced.—Plitt  V.  Illinois  Surety  Co.,  150  N.  1". 
S.  756. 
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§  254  (N.Y.Sup.)  A  prior  order  sustaining  de- 
murrei-s  to  a  complaint  and  autliorizlng  plain- 
tiffs to  amend  did  not  preclude  plaintiffs  from 
pleading  substantially  the  same  allegations  in 
their  amended  complaint. — Tutliill  v.  Forbes, 
150  N.  X.  S.  387. 

§  276  (N.Y.)  Under  Code  Civ.  Proc.  f  544,  al- 
lowance of  supplemental  answer  setting  up  a 
special  act,  passed  after  submission  of  the 
•cause,  defeating  tbe  action,  held  proper  on  con- 
dition of  payment  of  a  sum  reasonably  compen- 
sating [riaintiff  for  expenses  of  tiie  action. — 
Halfmoon  Bridge  Co.  v.  Canal  Board,  107  N.  E. 
344.  213  N.  Y.  ICl. 

The  opinion  accompanying  an  order  permitting 
fiupplemental  answer  held  not  to  show  the  per- 
mission to  plaintiff  was  under  Code  Civ.  Proc. 
§  3253,  rather  than  on  tbe  court's  general  power 
under  section  544. — Id. 

i  280  (N.Y.Sup.)  Where  the  prior  judgment 
sought  to  be  set  up  as  a  bar  in  the  supplemental 
answer  has  been  reversed,  and  the  complaint  dis- 
missed, leave  to  serve  such  supplemental  answer 
should  be  denied. — Westminster  I'resbyteiian 
<'hureh  of  West  Twentv-Third  St.  v.  Trustees  of 
Presbytery  of  New  York,  150  N.  Y.  S.  43. 

ZX.   BII.I.   OF   PARTICiri.AR8  AND 
COPT  OF  ACCOUNT. 

1317  (N.Y.Sup.)  In  an  action  for  breach  of 
contract,  defendant  is  entitled  to  a  bill  of  par- 
ticulars informing,  him  whether  the  alleged  con- 
tract was  oral  or  in  writing,  and,  if  in  writing, 
setting  forth  a  copy. — Granat  v.  Mendetz,  150 
N.  Y.  S.  438. 

J  317  (N.Y.Sup.)  In  an  action  for  services  as 
an  attorney,  tbe  bill  of  particulars  required  of 
plaintiff  in  every  matter  should  not  require  him 
to  show  on  what  day  and  parts  of  days  the 
services  were  rendered.— Gormley  v.  Smith,  150 
N.  Y.  S.  614. 

XI.  MOTIONS. 

8  343  (N.Y.Sup.)  Where  defendant  was  de- 
nied leave  to  moke  proof  of  her  defense,  the 
court's  action  cannot  be  justified,  unless  plain- 
tiff was  entitled  to  judgment  on  the  pleadings. — 
Ahearn  v.  Bowery  Savings  Bank,  lik)  N.  \.  S. 
244. 

i  345  (N.Y.Sup.)  In  an  action  by  a  vendor  for 
breach  of  contract,  judgment  ou  the  pleading 
held  erroneous,  where  it  was  alleged  that  the 
purchaser  failed  to  perform  and  the  purchaser 
filed  a  general  denial. — Patterson  v.  J.  Walter 
Gage  Realty  Co.,  150  N.  Y.  S.  215. 

S  350  (N.Y.Sup.)  On  defendant's  motion  for  a 
judgment  on  the  pleadings,  the  facts  stated  in 
the  complaint  are  deemed  to  be  true,  and  af- 
firmative defenses  set  up  in  the  answer,  other- 
wise than  as  a  counterclaim,  cannot  aid  him. — 
Seely  v.  Seely,  150  N.  Y.  S.  06. 

$360  (N.Y.Sup.)  The  remedy  of  plaintiff 
against  an  answer  contaiuiug  denials  and  alle- 
gations upon  information  and  belief,  concerning 
luatters  presumptively  within  the  personill 
knowledge  of  the  defendant,  is  not  by  motion, 
under  Code  Oir.  Proc.  S  5.S7.  to  strike  the  an- 
swer as  frivolous,  but  by  motion  under  section 


538  to  strike  it  as  a  sham.— Hyland  v.  Mont- 
gomery, 150  N.  Y.  S.  613. 

8  362  (N.Y.Sup.)  In  an  action  against  a 
steamship  company  for  conversion  of  goods,  cer- 
tain denials  in  special  defenses  held  not  subject 
to  motion  to  strike,  being  essential  to  the  de- 
fense predicated  on  the  bill  of  lading,  which  ex- 
empted the  carrier  from  many  common-law  lia- 
bilities.—Orr  V,  Hamburg-American  Line,  150  N. 
Y.  S.  268. 

A  denial,  in  a  special  defense  which  get  up 
limitation  of  the  carrier's  common-law  liability 
by  bill  of  lading,  that  the  carrier  had  knowledge 
or  information  sufflcleut  to  form  a  belief  as  to 
the  nature  and  value  of  the  goods,  is  not  sub- 
ject to  a  motion  to  strike. — Id. 

Held,  further,  ■  that  denials  that  defendant 
converted  the  goods,  incorporated  in  a  special 
defense  setting  up  that  the  express  company 
settled  with  the  shippers  for  all  claims,  will  not 
be  stricken. — Id. 

§362  (N.Y.Sup.)  Denials  and  allegations  in 
one  separate  defense,  incorporated  into  another 
separate  defense,  to  which  they  are  not  material, 
may  be  stricken  out  of  the  latter  defense. — Pul- 
len  V.  Seaboard  Trading  Co.,  150  N.  Y.  S.  719. 

§364  (N.Y.Sup.)  In  action  on  behalf  of  cor- 
poration to  require  officer  and  director  to  ac- 
count, held,  that  allegations  as  to  dishonesty 
and  fraud  on  part  of  plaintiff  should  have  been 
stricken  from  denials  contained  in  the  answer, 
on  motion.— Voron  -v.  Chait,  150  N.  Y.  S.  43;^. 

§  365  (N.Y.Sup.)  On  a  motion  to  strike  imma- 
terial allegations  from  denials  in  the  answer,  it 
was  immaterial  that  the  allegations  of  the  com- 
plaint denied  were  also  immaterial. — Voron  v. 
Chait.  150  N.  Y.  S.  433. 

8  365  (N.Y.Sup.)  Where  relevant  and  irrele- 
vant allegations  are  so  intermingled  in  a  com- 
plaint that  they  cannot  be  separated,  all  the 
intermingled  allegations  may  be  stricken,  and 
plaintiff  required  to  reform  his  pleading  to  state 
only  the  relevant  allegations. — Cleaveland  v. 
Boynton,  150  N.  Y.  S.  477. 

1 367  (N.Y.Sup.)  In  an  action  against  a 
steamship  company  tor  the  conversion  of  freight, 
a  motion  to  make  more  definite  and  certain  an 
answer  setting  up  that  the  goods  were  either 
stolen  through  the  barratry  of  the  master  or 
crew,  or  by  enemies,  etc.,  will  be  denied,  where 
under  the  bill  of  lading  the  defendant  was  free 
from  liability  in  either  case. — Orr  v.  Hamburg- 
American  Line,  150  N.  Y.  S.  268. 

8  367  (N.Y.Sup.)  Where  there  is  a  denial  in 
form,  but  it  is  indefinite  as  to  the  part  of  the 
pleading  to  which  it  relates,  plaintiff's  remedy 
is  a  motion  to  make  the  denial  more  definite. 
and  not  a  motion  to  strike.— I'ullen  v.  Seaboard 
Trading  Co.,  150  N.  Y.  S.  719. 

ZU.   ISSUES.  PROOF.  AND  VARIANCE. 

8  377  (N.Y.Sup.)  Where  the  complaint  alleged 
service  of  notice  under  the  Rmpliijera'  Liability 
Act,  which  was  not  denied  by  the  answer,  though 
plaintiff  did  not  put  the  notice  in  evidence,  de- 
fendant's motion  to  dismiss  therefor  was  prop- 
erly denied.— Mnllins  v.  Bradley  Contracting 
Co.,  150  N.  Y.  S.  633. 
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I  397  (N.X.Sup.)  Where  plaintiff  sued  for  the 
return  of  $1,000  alleged  to  have  been  advanced 
to  defendant  corporation,  but  proved  the  ad- 
vancement of  $500  only,  defendant  was  not  en- 
titled to  a  dismissal  on  the  merits. — Evans  v. 
Ascher  Detective  Agency  and  New  York  Harbor 
Patrol,  150  N.  Y.  S.  21. 

Xm.  DEFECTS   AND   OBJECTIONS, 
WATVER,  AND  AIDER  BT  VER- 
DICT OB  JUDGMENT. 

{411  (N.Y.Sup.)  Where  defendant  should  not 
have  pleaded  a  special  defense  and  counterclaim 
without  separation,  and  plaintiff  demurred  to 
the  answer,  without  requesting  a  severance,  on 
the  ground  that  the  couuterolaim  was  not  au- 
thorized and  that  the  special,  defense  did  not 
state  facts  sufilcient  to  constitute  a  defense,  he 
waived  the  improper  joinder. — Georgia  Bldg.  C3o. 
v.  Butdett,  150  N.  Y.  S.  21. 

§426  (N.Y.Sup.)  In  view  of  Code  Civ.  Proc. 
S  1207,  defendant,  who  duly  objected  and  except- 
ed to  the  sufficiency  of  the  complaint,  does  not 
waive  his  right  to  attack  it  on  appeal,  because 
he  continued  and  participated  in  the  trial. — Al- 
lertou  V.  Kbinelaud  Mach.  Works  Co.,  150  N. 
Y.  S.  265. 

PLEDGES. 

.See  Bankruptcy,  i  154. 

PLUMBERS. 

Kee  Licenses,  §  39. 

POLICE. 

See  Municipal  Corporations,  {  185. 

POLICE  POWER. 

See  Constitutional  Law,  $  81. 

POLICY. 

See  Insurance. 

POLITICAL  RIGHTS. 

See  Elections. 

POWERS. 

n.   CONSTRUCTION  AND  EXECUTION. 

g  36  (N.Y.Sup.)  Where  the  power  to  divide 
the  residuary  estate  among  named  charities  and 
legatees  was  vested  in  the  exooiitors  in  their 
discretion,  and  it  has  been  honestly  exercised, 
the  court  will  rarely  interfere  therewith. — In  re 
Southworth,  1.50  N.  Y.  S.  509. 

The  mere  fact  that  the  executor,  in  appoint- 
ment of  the  residuary  estate  among  charities  un- 
der a  testamentary  power,  have  gained  an  inci- 
dental benefit  therefrom,  does  not  show  bad 
faith,  in  the  absence  of  a  showing  that  they 
would  not  have  made  the  game  appointment  if 
it  were  not  for  their  benefit. — Id. 

The  appointment  by  executors  under  a  testa- 
mentary power  of  a  large  additional  amount 
from  the  residuary  estate  to  the  widow  of  the 
testator,  who  had  become  insane,  held  not  to  be 
an  abuse  of  dist'retion. — Id. 

That  one  of  two  executors,  who  exercised  a 
power  of  appointment  of  the  residuary  estate  in 


favor  of  the  testator's  insane  widow,  was  the 
committee  of  the  widow,  and  both  were  her  ex- 
ecutors, so  that  their  compensation  would  be 
increased  by  the  increase  in  her  estate,  does  not 
show  bad  faith. — id. 

PRACTICE. 

For  practice  in  particular  actions  and  proceed- 
ings, see  the  various  specific  topics. 

PREJUDICE. 

See  Appeal,   {§  1033-1071. 

PREMIUMS. 

See  Insurance,  {  181. 

PRESCRIPTION. 

See  Limitation  of  Actions. 

PRESUMPTIONS. 

See  Appeal.  S  927 ;  Criminal  Law,  {  321 ;  Evi- 
dence, g  80. 

PRIMARY  ELECTIONS. 

See  Elections. 

PRINCIPAL  AND  AGENT. 

See  Attorney  and  Client:  Brokers;  Corpora- 
tions, gf  .306-521 :  Evidence,  {  121 ;  Landlord 
and  Tenant,  |  28;  Municipal  Corporations, 
§{  124-218. 

I.  THE  REI.ATION. 
(A)  GreatloB   and  Bxlatenee. 

f  23  (N.Y.Sup.)  In  an  action  for  breach  of  a 
contract  to  do  excavation  work,  the  terms  of 
which  were  alleged  to  have  been  made  and  ap- 
proved by  defendant's  engineer,  evidence  held 
insufficient  to  show  that  such  engineer  had  pow- 
er to  bind  the  defendant. — Guarantee  Const.  Co. 
V.  Kickert-Finlay  Realty  Co.,  160  N,  Y.  S.  551. 

(B)  TermlnstloB. 

$41  (N.Y.Sup.)  In  salesman's  action  for 
wrongful  discharge,  cause  of  action  setting  out 
contract  to  travel  on  commission,  and  alleging 
that  defendants  refused  to  permit  him  to  visit 
his  particular  territory,  Acid  insufficient,  as  the 
contract,  which  did  not  limit  the  territory,  must 
prevail. — Oppenheimer  v.  Seligman,  150  N.  Y. 
8.  156. 

n.  MUTUAI.  RIGHTS.  DUTIES.  AND 
LIABILITIES. 

(B)  Compenaatlon    and    Lien    of    Asent. 

{  89  (N.Y.Snp.)  In  an  action  for  commissions 
earned  as  a  salesman,  the  complaint  htM  insuffi- 
cient to  support  the  judgment,  not  showing  that 
plaintiff  made  any  sales. — Alierton  v.  Rhinelaud 
Mach.  Works  Co.,  150  N.  Y.  S.  265. 

UI.   RIGHTS  AND  LIABILITIES  AS  TO 
THIRD  PERSONS. 
(A)  Povrera  of  Avot. 

$92  (N.Y,Sup.)  Where  defendant,  an  attor- 
ney, agreed  to  hold  out  an  attctrney's  fee  tor 
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plaintiff  from  the  moneys  cominir  into  his  bands 
on  the  final  disposition  of  a  case,  that  the  mon- 
ey was  paid  to  defendant's  clerk,  whose  au- 
thority to  receive  it  was  not  disputed,  is  no  de- 
fense to  an  action  to  recover  the  money. — Weiss 
V.  Levy,  150  N.  X.  S.  489. 

8  123  (N.r.Sup.)  Evidence  held  insafflcient  to 
show  that  defendant's  bookkeeper  was  author- 
ized to  pnichase  an  addiue  macliine. — Compto- 
graph  Co.  v.  Schmalholz,  ISO  N.  Y.  S.  9& 

(B)  Umdlselaaed  Aveaor. 

i  143  (N.Y.Sup.)  Where  a  merchant  bought 
goods  from  the  agent  of  an  undisclosed  princi- 
pal, the  agent  agreeing  to  allow  an  account 
against  him  to  be  set  off  against  the  price,  the 
undisclosed  principal  cannot  enforce  payment 
in  cash.— Feinstein  r.  Bitter,  150  N.  Y.  S.  803. 

(C)  VnsiithorlBed  and   'Wronstal   Acts. 

i  156  (N.Y.Sup.)  Defendant,  whose  husband 
was  acting  for  her  in  the  assignment  of  a  bond 
and  mortgage  and  the  taking  of  a  bill  of  sale 
from  the  assignee,  and  who  had  the  proceeds  of 
the  transaction,  held  liable  for  fraudulent  mis- 
representations made  by  the  husband. — McDow- 
ell v.  Volk,  150  N.  Y.  S.  581. 

(F)  Aetlona. 

f  189  (N.Y.Sup.)  In  an  action  by  an  undis- 
closed principal  for  the  price  of  goods  sold  by 
his  agent,  defendant  may  prove  under  a  general 
denial  that  the  goods  were  not  to  be  paid  foi 
in  cash,  but  by  set-off  of  a  claim  against  the 
agent— Feinstein  v.  Bitter,  150  N.  Y.  S.  903. 

PRINCIPAL  AND  SURETY. 

See  Attachment,  t  337;  Bonds;  Evidence,  § 
121;  Execution,  8  411;  Executors  and  Ad- 
ministrators, §8  471,  535,  537;  Guaranty; 
Indemnity ;   Mortgages,  {  283 ;  Pleading,  S  36. 

I.  CREATION  AND  EXISTENCE  OF 

BEIJkTION. 

(A)  Between  Indl-vldnala. 

{51  (N.Y.Suif.)  A  surety  for  a  trustee,  in  the 
absence  of  default  of  the  latter,  may  not  termi- 
nate his  liability,  nor  compel  the  trustee  to  ac- 
count before  termination  of  the  trust  term.— 
Lawyers'  Surety  Co.  of  New  York  v.  Ayrault, 
150  N.  Y.  S.  800. 

Code  Civ.  Proc.  (  812,  relating  to  bonds  and 
undertakings,  applies  only  to  sureties  on  bonds 
or  undertakings  given  in  an  action  or  special 
proceeding,  and  not  to  a  bond  to  secure  the 
fidelity  of  a  trustee.— Id. 

n.   NATTTRE  AND  EXTENT  OF  LIA- 
BIIilTT  OF  SURETY. 

{  82  (N.Y.Sup.)  T'nder  a  contractor's  bond  ex- 
empting from  liability  for  loss  occasioned  by 
strikes,  held,  that  the  surety  was  not  relieved 
from  liability  for  loss  arising  from  a  strike  not 
c'onsed  by  the  default  or  coilusion  of  the  con- 
tractor.—Biviera  Bealty  Co.  v.  Illinois  Surety 
<•«..  ].->0  N.  Y.  S.  C16. 


TV.  REMEDIES  OF  CREDITORS. 

i  160  (N.Y.Sup.)  In  an  action  on  a  contrac- 
tor's bond,  under  a  contract  providing  that,  if 
the  contractor  was  delayed  by  the  action  of 
workmen  not  resulting  from  his  default  or  col- 
lusion, the  time  for  completion  should  be  ex- 
tended, evidence  that  a  strike  resulted  from  no 
fault  of  his  held  competent— Biviera  Bealty  Co. 
T.  Illinois  Surety  Co.,  150  N.  Y.  S.  616. 

V.  RIGHTS  AND  REMEDIES   OF 
SURETY. 

(B)   As  to  Prtnefpal. 

S  173  (N.Y.Sup.)  Surety  company  held  not  en- 
titled to  judgment  requirmg  principal,  who  had 
been  discharged  in  bankruptcy,  after  recovery  of 
judgment  by  employ^  for  injuries,  to  pay  such 
employ^,  whether  the  discbarge  did  or  did  not 
discharge  such  judgment. — Haabrouck  v.  Labri- 
bla,  150  N.  Y.  S.  817. 

g  ISO  (N.Y.SUP.)  Equity  held  to  have  no  ju- 
risdiction of  action  by  liquidator  of  insolvent 
surety  company,  which  conceded  its  liability  for 
personal  injuries,  to  determine  the  amount  of 
damages  and  order  the  parties  primarily  liable 
to  pay  them.— Hasbrouck  v.  Labrioia,  150  N.  Y. 
S.  817. 

A  surety  cannot  recover  from  its  principal 
the  counsel  fees  and  other  expenses  incurred  by 
it  in  defending  against  a  meritorious  claim. — Id. 

PRIVILEGE 

See  Constitutional  Law,  t  207:  Witnesses,  8 
294. 

PRIVILEGED  COMMUNICATIONS. 

See  Libel  and  Slander,  ft  38-41,  101,  123. 

PROBABLE  CAUSE 

See  Malicious  Prosecution. 

PROBATE. 

See  Wills,  H  21»-288. 

PROCESS. 

See  Arrest ;  Attachment ;  Corporations,  |  687 ; 
Courts,  I  190 :  Divorce,  J  62 ;  Execution ; 
Mandamus;   Pleading,  {  377. 

n.   SERVICE. 
(E)  Return  and  Proof  o(  Service. 

{  149  (N.Y.Sup.)  Evidence  held  to  show  that 
the  summons  was  not  served  on  defendant. — 
Cohn  T.  Wilson,  160  N.  Y.  S.  677. 

PROHIBITION. 

See  Intoxicating  Liquors. 

PROMISSORY  NOTES. 

See  Bills  and  Notes. 

PROPERTY. 

See  Fixtures;    Mines  and  Minerals. 
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PROSTITUTION. 

See  Disorderly  House. 

PROXIMATE  CAUSE. 

See  Negligence,  J  62. 

PUBLICATION. 

See  Kewspapers,  i  5. 

PUBLIC  DEBT. 

See  Counties,  S  196;  Municipal  Corporations, 
SI  873-990. 

PUBLIC  IMPROVEMENTS. 

See  Municipal  Corporations,   §§  328-508. 

PUBLIC  SCHOOLS. 

See  Schools  and  School  Disti'icts. 

PUBLIC  SERVICE  CORPORATIONS. 

See  Carriers;    Railroads;    Street  Railroads. 

PUBLIC  USE. 

See  Eminent  Domain. 

PUBLIC  WATER  SUPPLY. 

See  Waters  and  Water  Courses,  §  201. 

QUANTUM  MERUIT. 

See  Contracto,  $  324 ;   Work  and  Labor. 

QUESTIONS  OF  LAW  AND  FACT. 

See  Trial,  §§  139-105. 

RAILROADS. 

See  Commerce,  §  27;  Master  and  Servant; 
Municipal  Corporations,  S§  049,  654,  080,  OSl ; 
Street  Railroads;   Taxation,  §  117.  • 

V.   RIGHT  OF  WAT  AND   OTHER  IN- 
TERESTS IN  LAND. 

$75  (N.y.Sup.)  Under  Laws  1911,  c.  842,  § 
3,  the  terminal  station  commiBsion  of  Kuffalo 
need  not  give  additional  notice  before  adupting 
plans,  which  were  modified  at  the  hearing  be- 
fore final  adoption.— McCutcheon  v.  Terminal 
Station  Commission  of  City  of  Buffalo,  150  N. 
Y.  S.  S50. 

A  mistake  in  a  contract  between  the  Buffalo 
terminal  station  commission  and  certain  rail- 
roads held  not  to  be  so  material  as  to  invalidate 
llie  contract. — Id. 

ITnder  Iaws  1011,  c.  842,  §;  7,  9,  the  rail- 
roads need  iJot  compensate  a  city  for  the  clos- 
ing of  streets  by  the  terminal  station  commis- 
sion, where  the  city  did  not  own  tlie  fee. — Id. 

A  contract  between  the  terminal  station  com- 
mission of  Buffalo  and  certain  railroads,  pro- 
viding for  the  cloeiug  of  a  street,  held  not  to 
shuw  an  abuse  of  the  discretion  of  the  commis- 
sion.— Id. 


A  taxpayer  cannot  object  that  a  contract  be- 
tween the  terminal  station  commission  and 
certain  railroads  permitted  the  roads  to  use 
property  already  owned  by  them  for  the  han- 
dling of  steamer  traffic— Id. 

A  contract  between  the  Buffalo  terminal  sta- 
tion commission  and  certain  railroads  held  not 
objectionable  because  it  failed  to  provide  for 
compensation  for  the  taking  of  the  fee  in  a 
certain  street  claimed  by  the  city  and  another. 
-Id. 

VI.   OON8TRUOTION.    MAIHTENAMOE, 
AND  EQUIPMENT. 

{95  (N.Y.)  Under  Railroad  Law  (CoosoL 
Laws,  c.  49)  $  91,  authorizing  the  alteration  of 
grade  crossings,  order  of  the  public  service  com- 
mission, by  Laws  1907,  c.  429,  i  80,  charged 
with  the  duties  of  the  former  board  of  rail- 
road commissioners  for  change  of  grade  and  al- 
teration of  intersecting  lines,  held  within  its 
jurisdiction,  and  to  relieve  the  defendant  rail- 
road from  liability  to  a  private  owner,  under 
section  21  (Consol.  Laws,  c.  40),  to  restore  the 
street  to  its  former  condition. — Banner  v.  New 
York  &  II.  R.  Co.,  IOC  N.  E.  1029,  213  N.  Y. 
117. 

X.   OPERATION. 
(I)   FIrea. 

8  479  Of.Y.Snp.)  Complaint  charging  railroad 
company  with  permitting  coals,  cinders,  and  fire 
to  escape  from  a  locomotive  and  drop  upon  the 
roof  of  a  barn  held  sufticient  to  admit  evidence 
that  sparks  went  through  openings  in  a  cupola 
on  the  barn. — Smith  v.  New  York  Cent.  &  H. 
R.  R.  Co.,  150  N.  Y.  S.  233,  236. 

i  482  (N.Y.Sup.)  In  an  action  for  the  value 
of  a  barn  and  its  contents  destroyed  by  fire,  evi- 
dence held  to  support  a  finding  that  the  fire  was 
caused  by  sparks  from  a  locomotive. — Smith  v. 
New  York  Cent.  &  H.  R.  R.  Co.,  150  N.  Y.  S. 
2.^-{,  2.10. 

Kvidence  as  to  condition  of  spark  arrester  two 
days  after  fire  held  not  decisive  that  the  fire 
was  not  caused  by  sparks  due  to  defects  in  the 
spark  arrester  as  against  testimony  of  eyewit- 
nesses regarding  the  emis-^ion  of  sparks. — Id. 

S  484  (.V.Y.Sup.)  In  an  action  for  the  value 
of  a  barn  and  its  contents,  destroyed  by  fire, 
whether  the  failure  to  produce  cinders  in  court 
in  support  of  the  testimony  of  witnesses  as  to 
seeing  large-sized  sparks  escaping  from  a  rail- 
way locomotive  destroyed  the  effect  of  the  evi- 
dence was  a  matter  for  the  jurv. — Smith  v. 
New  York  Cent.  &  II.  R.  I{.  Co.,  150  N.  Y.  S. 

2.^^,  2:16. 

In  action  for  damages  from  fire,  evidence  held 
to  make  question  for  jury  as  to  whether  spark 
arrester  on  locomotive  was  of  proper  type  and 
design. — Id. 

REAL  ACTIONS. 

See  Ejectment. 

RECEIVERS. 

See  Banks  and  Banking,  §  2C3 ;  Corporations, 
SS  500,  671,  687:  Execjition.  |!i  400,  411; 
Executors  and  Administrators,  §J  535,  537; 
Trusts,  I  300. 
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RECEIVING  STOLEN  GOODS. 


«7  (N.Y.Gen.Ses8.)  The_^indicgneiit_  need,  not    See  Evidence,  I  121 


RELEVANCY. 


_]fege  the  name  of  the  thiet— People  v.  Nuss- 
baum.  150  N.  Y.  S.  605. 
Description  of  property  held  Bufficient.— Id. 

RECEPTION  OF  EVIDENCE. 

See  Trial,  S  105. 

RECORDS. 

«  9  (N.T.Sup.)  Under  the  statute  plaintiff,  al- 
leKing  possession  of  land,  is  not  entitied  to  judg- 
iSnt  rearing  the  Htle,  where  the  compUint 
and  certificate  of  title  show  that  an  estate  has 
built  structures  on  parts  of  the  land  and  taat 
the  structures  are  actually  occupied  by  numer- 
ous persons,  who  recognize  the  estate  or  a  third 
person  as  landlord.— Eldert  v.  Cross  Country  R. 
Co.,  150  X.  y.  S.  220,  221. 

REFERENCE. 

See  Divorce,  S  245. 

BEFORMATION  OF  INSTRUMENTS. 

X.  BIGHT  OF  ACTIOH  AHD  DEFENSES. 

i  19  (N.Y.Sup.)  A  firm  which  had  entered  in- 
to a  contract  with  a  corporation  to  wreck  build- 
ings which  by  mistake  included  more  buildings 
than  intended  by  the  parties,  had  to  have  no 
adequate  remedy  at  law  for  the  corporations 
breach,  so  as  to  be  entitled  to  reformation  of 
the  contract.— Kidlitz  v.  Manhattan  Wrecking 
&  Contracting  Co..  150  N.  Y.  S.  307. 

XL  PBOCEEDINGS  AHS  BIMJEF. 

I  32  (N.Y.Sup.)  An  action  for  reformation  of 
a  contract  for  the  wrecking  of  buildincs  on  the 
ground  of  mistake,  which  was  not  begun  until 
more  than  two  years  after  the  execution  of  the 
contract,  is  not  barred  by  larhes,  where  de- 
fendant had  not  changed  its  position  to  its  hurt 
by  the  delay.— EdliU  v.  Manhattan  Wrecking 
&  Contracting  Co.,  150  N.  Y.  S.  307. 


REGISTRATION. 


See  Records. 


RENT. 

See   Landlord  and  Tenant,   i|   190-213. 

REPAIRS. 

See  Landlord  and  Tenant,  S  167. 

REQUESTS. 

See  Criminal  Law,  S  781. 

RESCISSION. 

See  Salffl,  K  9»-127. 

RES  GEST^. 

See  Evidence,  S  121. 

RESIDENCE. 

See  Domicile. 

RES  IPSA  LOQUITUR. 

See  Master  and  Servant,  {  265. 

RES  JUDICATA. 

See  Judgment,  H  585-750. 

RESTAURANTS. 

See  Civil  Rights,  {  13. 

RETROACTIVE  LEGISUTION. 

See  Statutes,  {  267. 

REVENUE. 

See  Taxation. 

REVERSAL 

See  Appeal,  I!  1175-1177. 

REVIEW. 

See    Appeal;     Certiorari;     Criminal   1-aw,    K 
1004-1170;    Municipal  Corporations,  f  50». 


REHEARING. 


See  New  TriaL 


REINCORPORATION. 

See  Corporations,  f  578. 

REINSURANCE. 

See  Insurance,  {  OSO. 

RELEASE. 

gee  Accord  and  Satisfaction:  Compromise  and 
S«'ttl»>ment ;  Divorce.  SS  243.  277;  landlord 
and  Tenant,  ft  20&.  222:  Mortgages,  {  537; 
I'aynn-nt. 


REVOCATION. 


See  Gifte,  i  41;    Wills,  f  174. 

RISKS. 

See  Insurance,  i§  425.  432. 

.\ssumption  of,  see  Master  and  Servant,  |  2ss. 

ROADS. 

See  Highways. 

i  SALES. 

See  Brokers;    Carriers.  §  89:.  Corporations.  I 

117;    Executors  and  Administrator!^  §  .irjt. 

Intoxicating  Liquors ;   Mortgages,  ||  »*>-.>*" . 

.     Taxati'.n.  t  10:{.  . 
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I.  BEQinSXTES  AND  TAIISITT  OF 
COITTBACT. 

S  52  (N.Y.Sup.)  In  an  action  for  the  price  of 
machines,  returnable  after  30  days  from  a  test, 
dcfonded  on  the  ground  of  an  implied  agreement 
extending  the  time  for  testing,  questions  to  a 
witness  as  to  matters  which  might  show  the  im- 
plied agreement  are  proper. — Underwood  v.  New 
Netherland  Bank  of  New  York,  150  N.  X.  S. 
487. 

S  52  (N.Y.Sup.)  Evidence  held  insufficient  to 
warrant  a  finding  of  an  agreement  that,  if  the 
goods  bought  were  unsatisfactory,  they  could  be 
returned,  or  that  they  were  represented  to  be 
of  high  grade. — Bonwit,  Teller  &  Co.  v.  Kinlen, 
150  N.  Y.   S.  966. 

II.   OONSTRUCTIOM  OF  CONTRACT. 

8  82  (N.Y.Sup.)  Where  a  contract  by  plain- 
tiff for  printing  for  defendant  its  publication  for 
a  year,  and  cards,  letter  and  bill  heads,  waa 
silent  as  to  terms  of  payment,  plaintiff  could  de- 
mand payment  as  a  condition  for  the  delivery  of 
each  item  called  for  by  the  contract. — Richard- 
son Press  V.  Vandergrift,  150  N.  Y.  S.  238. 

III.  MODIFICATION    OR   RESCISSION 

OF  CONTRACT. 
(B)  Reaelaaton  by  Seller. 

f  98  (N.Y.Sup.)  Where  secretary  of  corpora- 
tion having  contract  for  exclusive  sale  of  filters 
urged  manufacturer  to  increase  its  production, 
held,  that  this  was  not  an  order  for  filters,  en- 
titling the  manufacturer,  upon  the  refusal  of  a 
tender  of  the  filters,  to  rescind  the  contract. — 
I'hwnix  Hermetic  Co.  v.  Filtrine  Mfg.  Co.,  150 
N.  Y.  S.  103. 

Though  contract  by  manufacturer  giving 
plaintiff  exclusive  right  to  purchase  filters  did 
not  bind  plaintiff  to  buy  any  specified  quantity 
until  the  third  year,  held  that,  where  it  discon- 
tinued advertising,  reduced  its  force  of  sales- 
men, and  directed  the  manufacturer  to  stop 
manufacture,  there  was  a  breach  of  an  implied 
condition,  entitling  the  manufacturer  to  termi- 
nate the  contract.— Id. 

*  •        (O)  RescisBlon  by  Bnyer. 

§  113  (N.Y.Sup.)  Conditions  necessary  to  jus- 
tify rescission  in  equity  for  innocent  misrepre- 
sentations by  the  seller  stated,— Canadian  Agen- 
cy V.  Assets  Realization  Co.,  150  N.  Y.  S.  758. 

S  127  (N.Y.Sup.)  A  buyer  may  not  make  time 
«f  the  essence,  without  giving  the  seller  notice 
of  an  intention  to  cancel  unless  delivery  is 
made  before  a  fixed  date. — Robinson  Clay  Prod- 
ucts Co.  of  New  York  v.  John  H.  Thatcher  & 
Sons,  150  N.  Y.  S.  658. 

IV.  PERFORMANCE    OF    CONTRACT. 
(C)  Delivery  and  Acceptance  of  Good*. 

{  152  (N.Y.Sup.)  I^der  Personal  Property 
Law,  {  124,  as  added  by  Laws  1911,  c.  571. 
where  contract  of  sale  indicated  no  place  of 
delivery  and  the  buyer  had  not  called  for  the 
goods,  held,  that  there  was  no  breach  by  the 
seller.— George  Leuders  &  Co.  v.  Fablberg  .Sac- 
charine Works  of  America,  150  N.  Y.  S.  635. 

i  174  (N.Y.Sup)  A  seller  was  not  in  default, 
and  there  could  be  no  recovery  for  its  failure 


to  deliver  the  goods,  where  there  liad  been  no 
tender  of  the  price.— George  Leuders  Sl  Co.  v. 
Fahlberg  Saccharine  Works  of  America,  150 
N.  Y.  S.  635. 

i  178  (N.Y.Sup.)  A  buyer,  by  merely  putting 
goods  on  sale,  held  not  to  have  "used  and  dis- 
posed" of  the  part  of  goods  delivered,  as  re- 
gards liability  for  value,  without  right  of  return, 
under  Personal  Property  Law,  {  125,  subd.  I. — 
Kirshman  v.  Crawford-Plunmier  Co.,  150  N.  Y. 
S.  880. 

i  180  (N.Y.Sup.)  A  buyer,  accepting  a  part 
of  tbe  goods  after  time  fixed  for  delivery  and 
requesting  further  deliveries,  held  to  waive  time 
of  delivery.— Robinson  Clay  Products  Co.  of 
New  York  v.  John  H.  Thatcher  &  Sons,  150 
N.  Y.  S.  658. 

{  182  (N.Y.Sup.)  Where  the  seller  delivered 
less  than  contract  amount  held  a  question  for 
jury  whether  retention  was  with  knowledge  that 
seller  was  not  going  to  perform  in  full,  as  re- 
gards bnyer's  liability,  under  Personal  Prop- 
erty Law,  i  125,  Bubd.  1.— Kirsbman  v.  Graw- 
ford-Plummer  Co.,  150  N.  Y.  S.  886. 

VI.  WARRANTIES. 

{261  (N.Y.Sup.)  A  contract  of  sale  of  leath- 
er by  a  jobber  held  not  to  contain  an  express 
warranty  as  to  the  quality  of  the  leather.— Waa- 
serstrom  v.  Cohen,  Frank  &  Co.,  150  N.  Y.  S. 

638. 

S  2621/2  (N.Y.Sup.)  The  mere  purchase  of 
clothing  from  a  retail  salesman  held  not  to 
raise  a  presumption  that  the  buyer  relied  on 
the  judgment  oh  the  seller,  or  to  raise  an  im- 
plied warranty  which  would  survive  acceptance 
under  Sales  of  Goods  Act,  {  96.— Bonwit,  teller 
&  Co.  V.  Kinlen,  150  N.  Y.  S.  966. 

§  273  (N.Y.Sup.)  To  bring  a  case  within  Per- 
sonal Property  I^aw,  i  06,  subd.  1,  it  must  ap- 
pear that  the  seller  was  informed  of  the  pur- 
pose for  which  goods  were  purchased  and  that 
the  buyer  relied  on  the  seller's  skill  and  judg- 
ment.—Wasserstrom  Y.  Cohen,  Frank  &  Co., 
150  N.  Y.  S.  638. 

VII.   REMEDIES    OF    SELI.ER. 
(B)  Aotlona  (or  Price  or  Vmlne. 

S  348  (N.Y.Sup.)  Plaintiff,  doing  business  un- 
der a  corporate  name,  and  having  no  connec- 
tion with  another  corporation  of  a  similar  name, 
who  sold  goods  to  defendant  and  allowed  him 
certain  credits,  can  recover  the  balance,  with- 
out any  credit  to  the  buyer  for  an  amount  claim- 
ed to  be  owed  him  by  the  other  corporation. — 
March  v.  Hyman,  150  N.  Y.  S.  400. 

§358  (N.Y.Sup.)  In  an  action  for  the  price 
on  an  executory  contract  for  the  sale  of  wine, 
evidence  as  to  the  ownership  of  the  wine  at  the 
time  of  the  contract,  and  where  it  had  since 
been,  and  what  had  been  done  by  either  party 
toward  performance,  held  admissible. — Gourd  v. 
Healy,  150  N.  Y.  S.  1006. 

{366  (N.Y.Sup.)  A  seller,  obtaining  a  judg- 
ment for  the  price,  may  enforce  It  without 
tendering  delivery  to  the  buyer,  though  title 
would  pass  on  the  satisfaction  of  the  judgment, 
provided  the  goods  were  in  existence. — Gourd 
V.  Healy,  150  N.  Y.  S.  1006. 
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(F)  Actions  for  D»b««««»» 
1372  (N.T.  Sup.)  Where  a  buyer  of  rubber,  g^  Process, 
during  the  performance  of  the  contact  for  sale, 
atte^lted  to  import  new  terms  into  the  contract, 
and  refused  to  accept  delivenes  °"»ess.^f«^,  "J 
quirements  were  met,  there  was  an  anticipatory 
breach,  which  the  seller  did  not  waive  by  further 
tender^  of  performance  before  electing  to  freat 
the  contract  as  broken  and  sue  %»«"»«8e8.- 
Rubber  Trading  Co.  v.  Manhattan  Robber  Mfg. 
Co.,  150  N.  Y.  S.  17. 

5  384  (N.Y.Sup.)  Where  the  buyer  of  Person- 
al property  failed  to  pay  for  it  as  agreed.  *m 
the  seller  retains  the  property,  the  ^^^asure  of 
damages  is  the  difference  between  the  market 
value  and  the  amount  the  buyer  agreed  to  pay. 
— Wyllys  Co.  v.  Nixon,  150  N.  Y.  S.  944. 

XX.  COWDITIONAIi  BALBB. 

8  479  (N.Y.Sup.)  Election  under  contract  of 
conditional  sale  to  declare  entire  balance  due 
on  a  default  in  payment,  by  action,  on  the 
buyer's  check  and  by  filing  a  mechanic  s  hen, 
held    an    irrevocable    election    between    sellers 

remedies  by  action  a°d  li«Vi vf^'\^°S^^9 ' 
tion  &  Supply  Co.  v.  Mager,  150  N.  Y.  S.  W», 
York  Mfg.  Co.  v.  Same,  Id.  9(3. 

8  480  (N.Y.Sup.)  In  conversion  against  the 
purchasers  in  foreclosure  proceedings  against 
the  buyer  under  a  contract  of  conditional  sale, 
the  purchasers  under  their  general  denial  might 
set  up  the  seller's  election  of  remedies^hipley 
Construction  &  Supply  Co.  v.  Mager,  1^  N.  Y. 
S  969;   York  Mfg.  Co.  v.  Same,  Id.  9T3. 


SERVICE. 


SERVICES. 

See   Work   and  Iiabor. 


SERVITUDE. 


SATISFACTION. 

See  Accord  and  Satisfaction;    Compromise  and 
Settlement;    Payment. 

SCHOOLS  AND  SCHOOL  DISTRICTS. 

H.  PUBUC  SCHOOIiS. 

,  <G)   Teachers. 

8  131  (N.Y.Sup.)  The  holder  of  a  state  license 
to  teach  must  submit  to  an  examination  by  the 
board  of  examiners  of  the  city  of  New  York 
before  becoming  eligible  to  teach  therein.-^tet- 
Hon  V  Board  of  Education  of  City  of  New  York, 
150  N.  Y.  S.  84T.  .        ^    ^ 

8  144  (N.Y.Sup.)  L'nder  Revised  New  York 
Charter,  $  1089,  relating  to  licenses  to  teach, 
JieW  that  acting  principal,  not  holding  princi- 
nal's  license,  could  not  recover  pay  fixed  for  a 
nrincioal.— Stetson  v.  Board  of  Education  of 
?;ity  of  NewYork,  150N..Y,  S   847. 

Plaintiff,  acting  as  principal  of  a  school 
without  possessing  a  license  for  a  school  of 
that  grade,  by  writing  held  to  have  effectually 
waived  his  right  to  salary  as  principal.— Id. 

SEPARATION. 

See  Husband  and  Wife,  |§  278,  279. 


SET-OFF  AND  COUNTERCLAIM. 

%^^A  72,  W6;*L.ndlord  and  Tenant, 
§§'223,  298. 

n.   SUBJBCT-MATTKB. 

8  23  (N.Y.Sup.)  A  counterclaim  «  an  action 
of  ejectment  heW  to  state  a  cause  .of.  action  in 
?avor  of  defendant  tending  to  d^^inish  or  de- 
feat plaintiffs  recovery,  wUhin  Code  Cvv.  Proc. 
§  50l-Kelly  v.  Struth,  150  N.  Y.  b.  3»1- 

8  34  (N.Y.)  In  a  suit  for  conversion,  alleged 

cotinteilcliims  based  on  ^^""^^^^"."'oTof  thS 
with  the  transaction,  and  growing  out  of  tn« 
todorsement  of  notes  by  the  bankrupt  to  whose 

State  plaintiff  had  "i^ceed^^-iWiv  Proc  I 
the  classes  enumerated  by  Code  Civ  P^c.  t 
501,  defining  counterclaim8.-Morn8  v.  Wind 
8or  Trust  Co.,  106  N.  E.  75.H,  213  N.  Y.  ^7. 

SETTLEMENT. 

See  Accord  and  Satisfaction ;   Account  Stated ; 
Compromise  and   Settiement;    Payment. 

SHERIFFS  AND  CONSTABLES. 

n.  COMPEWSATIOir. 

8  47  (N.Y.Sup.)  Wrongful    act    of    pla'Dtiffs 

6  51  (NY  Sup.)  Wrongful  act  of  plaintiff  s  at- 
torney in  entering  judgment  andjssumg  ex- 
ecution held  not  material,  so  far  as  sherifTs  lia- 
bUtyto   refund  ^"Bd  age   was   concerned.-ln 

^"'A%riM;ht^?^u^n'da^e\n^er''i^n'•exe- 
cution  depend"!  upon  the  validity  of  he  ex- 
^iU°on  wLn  the  levy  was  made  regardless  of 
subsequent  corrections  therein.— la. 


SERVANTS. 


See  Master  and   Servant. 


SHOWS. 

See  Theaters  and  Shows. 

SIDEWALKS. 

See  Municipal  Corporations,  §§  757,  819. 

SLANDER. 

See  Libel  and  Slander. 

SPECIAL  LEGISLATION. 

See  Statutes,  §  79. 
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SPECIFIC  PERFORMANCE. 

m.   GOOD  FAITH  AND  DILIGENCE. 

§  95  (N.Y.Sup.)  Specific  performance  will  not 
be  compelled,  where  the  title  to  land  is  doubt- 
ful.—Adami  V.  Gercken,  150  N.  Y.  S.  8. 

SPIRITUOUS  LIQUORS. 

See  Intoxicating  Liquors. 

STARE  DECISIS. 

See  Courts,  §f  89,  9T. 

STATES. 

See  Attorney  General;    Canals,  g|  15,  18;   Es- 
toppel, §  62;    Master  and  Servant,  {  11. 

V.   CLAIMS  AGAINST   STATE. 

§  187  (N.Y.)  Where  the  comptroller  improp- 
erly allowed  a  claim  against  the  state  for  print- 
iuB,  his  determination  does  not  render  payment, 
which  was  illegal,  valid,  and  the  state  may 
recover  it  back. — People  t.  Jjournal  Co.,  106  N. 
K.  759,  218  N.  Y.  1. 

VI.  ACTIONS. 

$201  (N.Y.)  An  action  by  the  state  to  re- 
rover  public  money  illegally  paid  is  governed 
by  Code  Civ.  Proc.  |  1973.— People  v.  Journal 
Co.,  106  N.  E.  759,  213  N.  Y.  1. 

STATUTES. 

See  Frauds,  Statute  of. 

Kor  statutes  relating  to  iiarticular  subjects,  see 
the  various  specific  topics. 

I.   ENACTMENT.   REQITISITES.   AND 
VALIDITY  IN  GENERAL. 

§  63  (N.Y.Sup.)  The  insertion  in  a  public  con- 
tract of  the  requirement  of  Labor  Law,  §  14, 
that  only  citizens  be  employed,  which  is  un- 
ronstitutional,  does  not  bind  the  contractor.— 
I'eople  v.  Crane,  150  N.  Y.  S.  933. 

n.   GENERAL  AND   SPECIAL  OR  LO- 
CAL   LAWS. 

§79  (N.Y.)  Public  Health  Law,  §  19S,  au- 
thorizing the  licensing  to  practice  dentistry  of 
those  licensed  in  other  states  by  boards  ap- 
proved by  the  state  dental  society,  does  not  vi- 
olate Const,  art.  3,  {  18,  forbidding  the  passage 
of  private  or  local  laws  granting  to  a  private 
association  an  exclusive  privilege,  immunitv,  or 
franchise.— People  v.  Griswold,  106  X.  E.  929, 
213  N.  Y.  92. 

§79  (N.Y.Sup.)  Laws  1898,  c.  2.34,  incorpo- 
rating an  electric  water  power  company,  does 
not  violate  Const,  art  3,  §  18,  forbidding  pri- 
vate or  local  bills  In  certain  cases. — Onoonta 
Light  &  Power  Co.  v.  Schwarzenbaoh,  150  N. 
Y.  S.  76. 

m.   STTBJECTS  AND  TITLES  OF  ACTS. 

§  1 12  (N.Y.Sup.)  Laws  189S.  c.  2.34,  incorpo- 
rating a  water  power  company,  held  not  to  vio- 
late Ck>nst.  art  3,  §  16,  as  to  the  titles  and  sub- 


jects of  private  or  local  bills.— Oneonta  Light  & 
Power  Co.  v.  Schwarzenbach,  150  N.  Y.  S.  76. 

VI.   CONSTRUCTION   AND  OPERA- 
TION. 

(D)  RetroaetlTe  Operation. 

8  267  (N.Y.Sup.)  Code  Civ.  Proc.  §  982a,  en- 
acted in  1913,  relating  to  actions  for  damages 
to  real  estate  without  the  state,  is  a  remedial 

statute,  and  applies  to  all  actions  after  it  be- 
came operative,  irrespective  of  when  the  cause 
of  action  arose.— Jacobus  v.  Colgate,  150  N.  Y. 
S.  1056. 

STATUTES  CONSTRUED. 

CONSTITIJTION  1777. 
Arts.  29,  30-150  N.  Y.  8.  43. 

CONSTITUTION  1894. 

Art  1,  i  2—150  N.  Y.  S.  1061. 

Art  1.  i  6—150  N.  Y.  S.  76. 

Art  3,  §  16-150  N.  Y.  S.  76. 

Art.  3.  i  18-106  N.  E.  919.  213  N.  Y.  76; 

106  N.  E.  929,  213  N.  Y.  02;    150  N.  Y. 

S.  76. 
Art  3,  §  21—106  N.  E.  932,  213  N.  Y.  51. 
Art  3,  1  26—150  N.  Y.  S.  43. 
Art  5,  i  9—150  N.  Y.  S.  571. 
Art.  i,  §  4-106  N.  E.  932,   213  N.  Y.  51. 
Art  7,  §  7-106  N.  E.  927,  213  N,  Y.  61;    107 

N.  E.  55.  213  N.  Y.  130. 
Art.  8,  I  1—100  N.  Y.  S.  76. 
Art.  8.  I  10—150  N.  Y.  S.  S.50. 
Art.  10,  §  1—150  N.  Y.  S.  12. 
Art  10,  §  5—150  N.  Y.  S.  43. 
Art  12,  §  1—150  N.  Y.  S.  12. 

CODE  OF  CIVIL    PROCEDURE. 

§  319a  added  by  Laws  1913,  ch.  210—150  N. 

Y.  S.  4. 
§  382,  subscc.  5—150  N.  Y.  S.  66. 
§  405— 1  .'50   N.    Y.    S.    683. 
ii  452—150  N.  Y.  S.  784. 
§§  469,  470—150  N.  Y.  S.  359, 
I  4S4— 150  N.  Y.  S.  1000. 
i  500-150  N.  Y.  S.  719. 
§  501—106  N.  E.  753,  213  N.  Y.  27;    150  X, 

Y.  S.  391. 
§§  519.  522—150  N.  Y.  S.  719. 
S§  537.  538—150  N.  Y.  S.  013. 
§  544^107  N.  E.  344.  213  N.  Y.  101. 
I  557—150  N.  Y.  S.  440. 
§  688—150  N.  Y.  S.  788. 
§  721—1.50  N.  Y.  S.  359. 
§§  743-754-107  N.  E.  346,  213  N,  Y.  185. 
I  7C8— 150  N.  Y.   S.  (KM,   790. 
I  812—150  N.  Y.  S.  800. 
§  820—150  N.  Y.  S.  472. 
§  841b— 150  N.  Y.  S.  97. 
§  844—150  N.  Y.  S.  667. 
§  872—150  N.  Y.  S.  947. 
§  872,  subsecs.  1,  5-150  N.  T.  S.  604. 
I  9S2a— 150  N.  Y.  S.  105G. 
§  994—100  N.  E.  759,  213  N.  Y.  1. 
S  1009—150  N.  Y.  S.  212. 
§  1207—150  N.  Y.  S.  265.  502. 
§  1209—150  N.  Y.  S.  683. 
§  1294—150  N.  Y.  S.  1039. 
I  1317—306  N.  E.  922.  213  N.  Y.  82. 
|§  1366,  1368,  136fr-150  N.  Y.  S.  1037. 
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i  1391-150  N.  T.  S.  673,  981. 

IS  1770,  1771—150  N.  Y.  S.  636. 

I  1902—106  N.  E.  1026.  213  N,  Y.  101 ;   107  N. 

E.  338,  213  N.  Y.  177. 
f§  1903-1005—106  N.  B.  1026,  213  N.  Y.  101. 
I  1907—150  N.  Y.  S.  83«. 
ii  1919—150  N.  Y.  S.  047. 
i  1925—160  N.  Y.   S.  850. 
I  1973—106  K.  E.  759.  213  N.  Y.  1. 
«  2032—150  N.  Y.  S.  506. 
§  2141—150  N.  Y.  S.  35. 
i  2244.     Amended   by   Laws   1803,   cb»  705— 

150  N.  Y.  S.  995. 
I  2284-150  N.  Y.  S.  398. 
I  24U3— 150  N.  Y.  S.  729. 
i$  24(18.  2469—150  N.  Y.  S.  525. 
f  2559.     Amended  by  Laws  1914.  ch.  443—150 

X.  Y.  S.  421. 
t  2561—150  N.  Y.  S.  423. 
i  2588—150  N.  Y.  S.  114. 
i  25U2.    Amended  by  Laws  1914.  ch.  443—160 

N.  Y.  S.  421. 
S  2650-150  N.  Y.  S.  236. 
i  2728-150  N.  Y.  8.  525. 
S  2748-150  N.  Y.  S.  420,  425. 
I  2748.      Amended    by   Laws   1914,   ch.   443— 

150  N.  Y.  S.  423. 
§  2771—150  N.  Y.  S.  431. 
i  2771.    Amended  by  Laws  1914.  ch.  443—160 

N.  Y.  S.  136. 
S  2938—150  N.  Y.  S.  39. 
S  3228.  subsec.  5-150  N.  Y.  S.  223. 

13245—150  N.  Y.  S.  112. 
3253—107  N.  B.  ;J44,  213  N.  Y.  101. 
3343,  subsec.  10-150  N.  Y.  S.  1000. 
3371—150  N.  Y.  S.  679. 
3372—150  N.  Y.  S.  76. 

Code  of  Oivil  Procedure,  §§  g.}72-277/  a$ 

Amended   and   Jie-numbcred   in  10 H 

(Surrogate's  Code). 

12510,  Bubseo.  8—150  N.  Y.  S.  743 
2537—1.50   N.   Y.   S.  680. 
2538-150  N.  Y.   S.  689,   743.   1070. 
2(n5-150  N.  Y.  S.  743 
2(i2S— 150  N.  Y.   S.  692. 

i  '2r,r,:i—i50  N.  Y.  s.  007. 

I  2771-150  N.  y.  S.  689,  1070. 

CODE  OF  CRIMINAL  PKOCEDURE 
<  207-150  N.  T.  S.  440. 
SS  266.  258.  259,  261-106  N.  E.  913,  213  N. 

Y.  37. 
«  279—150  N.  Y.  S.  317 
a  313-316,  399-106  N.  E.  913,  213  N   Y   37 
S  400—150  N.  Y.  S.  24. 
IS  405a,  499-107  N.  E.  47,  213  N.  Y.  161. 

REVISED  STATUTES. 

First  Edition, 

Volume  1. 

Pt.  1.  ch.  16.  tit.  l.^art   4,  i  99.     Amended  by 
Laws  1801.  ch.  311—150  N.  Y.   S.  256. 

COXSOLIDATED  LAWS. 
Bankixq  Law  (Ch.  2). 

I  186,  subsecs.  6,  11—107  X.  B.  346.  213  N. 

X.  1S5. 
§8  180,  100-107  X.  E.  340,  213  N.  Y.  185. 


S  196-150  N.  Y.  S.  780. 
S  404—150  N.  Y.  S.  442. 

Civil  Rights  Law  <Ce.  6). 

SI  40.  41—150  N.  Y.  S.  145. 

Civil  Service  Law  (Ch.  7). 

Ch.  7—150  X.  Y.  S.  571. 

S  22—107  X.  E.  49,  213  X.  Y.  130. 

CotTNTT  Law  (Ch.  11). 
i  23—150  N.  Y.  S.  809. 

Debtob  and  Creditob  Law  (Ch.  12). 

§  27.     Amended  by  Laws  1914,  ch.  360,  S  22 
—150  X.  Y.  S.  587. 

Decedent  Estate  Law  (Ch.  18). 

I  21—150  X.  Y.  S.  419.  1067. 

I  22—150  X.  Y.  8.  137. 

«  26-150  N.  Y.  S.  416. 

I  27— LV)  X.  Y.  8.  957. 

S  ;i4— 150  X.  Y.  S.  1067. 

«  9«,  subsec.  3—150    N.  Y.  S.  410. 

I  98,  subsec.  7—100  X.  E.  1026,  213  N.  Y.  101. 

i  100—150  X.  Y.  S.  738. 

Domestic  Relations  Law  (Cn.  14). 
I  114-106  X.  E.  1026,  213  N.  Y.  101. 

Election  Law  (Ch.  Iff). 

S  3  (subsecB.  18,  19  added  by  Laws  1911,  ch. 

891)— 150  N.  Y.  S.  48. 
I  58-150  X.  Y.  S.  270. 
i  344—150  X.  Y.   S.  43. 
i  358.  subsec.  4.    Amended  by  Laws  1913.  cb. 

821—150  N.  Y.  8.  4.3. 
SS  309.    378.      Amended    by    T>aws    1913    (Ex. 

Sess.)  ch.  821—150  X\  Y.  8.  480. 
S  381—150  X.  Y.  S.  43. 

EsECDTiVE  Law  (On.  18). 
§S  62,  05—106  X.  E.  932,  213  X.  Y.  51. 

General  Business  Law  (Ch.  20). 
SI  372,  373—150  X.  Y.  8.  326. 

General  Constbuctiom  Law  (Ch.  22). 
S  93—150  X.  Y.  S.  517. 

General  Corporation  Law  (Ch.  23). 
SI  90,  91—150  X,  Y.   S.  369. 

General  Mu.vicipal  Law  (Cu.  24). 

S  51—150  X.  Y.  S.  850. 

HiGuwAT  Law  (Ch.  25). 

S  47.  subsecs.  1,  5,  14—107  X.  E.  53,  213  X. 

Y.  141. 
I  59—150  X.  Y.  8.  679. 
S!  71.  75—107  X.  E.  53,  213  X.  Y.  141. 
S  290,  subsec.  3—150  X.  Y.   S.  86. 

Insurance  Law  (Oh.  28i. 
S  a3— 1.50  X.  Y.  8.  260.  567. 
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JUDioiABT  Law  (Cn.  30). 

S  160-150  N.  T.  S.  329. 

Labor  Law  (Cn.  31). 

S  8a  added  by  Laws  1913,  ch.  740—150  N.  Y. 

S.  341. 
I  14—150  N.  T.  S.  492,  933. 
I  18-150  N.  Y.  S.  164,  109. 
S§  79,  79c,  80—150  N.  Y.  S.  351. 
I  81,  subsec.  3—150  N.  Y.  S.  351. 
a,  94—150  N.  Y.  S.  351. 

LiBN  Law  (Ch.  33). 

S  235-150  N.  Y.  S.  147. 

LiQUOB  Tax  Law  (Cn.  34). 

I  8,  subsec.  1—150  N.  Y.  S.  300."" 

I  15-150  N.  Y.  S.  300. 

{  15,  subsec.  8.     Ameoded  by  Laws  1911,  ch. 

643,  §  2—106  N.  E.  766.  213  N.  Y.  15. 
S  27—150  N.  Y.  S.  300. 
i  30.     Amended  by  Laws  1910,   cb.  494—150 

N.  Y.  S.  914. 
S  30,  subsec.  2—150  N.  Y.  S.  300. 
i  36,  subsecs.  3,  S-loO  N.  Y.  S.  300. 

Neootiable  Instbumxnts  Law  (Ch.  38). 

S  93—150  N.  Y.  S.  396. 

Pabtnebshif  Law  (Ch.  39). 

{  22—150  N.  Y.  S.  838. 

Penal  Law  (Ch.  40). 

i  439— 150  N.  Y.  S.  561. 
440—150  N.  Y.  S.  838. 
442— 1.jO  N.  Y.  S.  705. 
480-150  N.  Y.  S.  731. 
580-106  N.  E.  913,  213  N.  Y.  37. 
g  924—150  N.  Y.  S.  838. 
§  1275—150  N.   Y.  S.  341. 
i  1502—150  N.  Y.  S.  282. 
K  1941,  2186-150  N.  Y.  S.  1064. 

Pebsonal  Pbopebty  Law  (Ch.  41). 

§  41—150  N.  Y.  S.  282. 
i  65—150  N.  Y.  S.  223. 
!  96   added   by   Laws   1911,   ch.   571—150   N. 

Y.  S.  966. 
i  96,  subsec.  1—150  N.  Y.  S.  638. 
S  124  added  by  Laws  1911,  ch.  571—150  N.  Y. 

S.  635. 
fl  125,  subsec.  1—150  N.  Y.  S.  886. 

POBLic  Health  Law  (Ch.  45). 

a  194,  196,  198,  203—106  N.  E.  929,  213  N. 

Y.  92. 
IS  234.  235-150  N.  Y.  S.  311. 
i  240.  subsecs.  10.  11.    Amended  by  Laws  1910, 

ch.  422—150  N.  Y.  S.  311. 

Public  Oittcebs    Law  (Ch.  47). 
S§  2,  6-150  N.  Y.  S.  329. 

Public  Service  Commissions  Law  (Ch.  48). 
H  28,  38-150  N.  y.  S.  58. 

Railboad  Law  (Ch.  49). 

{  21-106  X.  R.  102ft.  213  N.  Y.  117. 
jl  01—100  N.  K.  1029.  213  N.  Y.  117;    150  N. 
y.   S.  670. 


S  92—150  N.  Y.  8.  679. 
S  101—150  N.  Y.  8.  702. 

Real  Pbopebty  Law  (Ch.  60). 

Ji  37—150  N".  Y.  S.  8. 

U  91,  93,  96—150  N.  Y.  S.  416. 

Sale  of  Goods  Act. 
See  Personal  Property  Law,  §  96. 

SjocK  Cobpobation  Law  (Cu.  59). 

{  28—150  N.  Y.  S.  828. 
S  55—150  N.  Y.  S.  296. 
I  70-150  N.  Y.  S.  82a 

Tax  Law  (Cb.  60). 

§  4,  subsec.  8—106  N.  E.  920,  213  N.  Y.  87. 

I  177—150  N.  Y.  S.  35. 

i  220—150  N.  Y.  S.  517. 

S  220.     Amended  by  Laws  1911,  ch.  732—150 

N.  Y.  S.  517. 
S  222—107  N.  E.  44.  213  N.  Y.  100 ;   150  N.  Y. 

S.  517. 
I  230—107  N.  B.  44.  213  X.  Y.  109 ;    150  X. 

Y.  S.  733. 
§§  231,  241-150  N.  Y.  S.  733. 
§  243.    Amended  by  Laws  1910,  ch.  706—107  X. 

E.  44.  213  N.  Y.  109. 
S  250  et  seq.— 106  N.  E.  932,  213  N.  Y.  51. 
i§  262,  266-106  N,  B.  932.  213  X.  Y.  51. 
I  270—150  N.  Y.  S.  944. 

Tenement  House  Law  (Ch.  61). 

i  109.     Amended  by  Laws  1813,  ch.  598— I'lO 

N.  Y.  S.  583. 
S  124—150  X.  Y.  S.  583. 
Si  150,  153,  154.    Amended  by  Laws  1913.  ch. 

598—150  X.  Y.  S.  583. 

Tbanspobtation  Cobpobations  Law  (Ch.  63). 
S  01—150  N.  Y.  S.  76. 

"Village  Law  (Ch.  64). 

3—150  X.  Y.  S.  724. 
341—150  X.  Y.  S.  107. 

CITY  CHARTERS. 

Greater  New  York,  i  1&    Laws  1901,  ch.  466- 

150  N.  Y.  S.  43. 
Greater   Xew   York,   S   230,   subsec.   6.     Laws 

1901,  ch.  466—150  N.  Y.  S.  12. 
Greater  Xew  York,  %  237.    Law*  1901,  ch.  466 

—150  X.  Y.  S.  12. 
Greater  Xew  York  (»  246  added  to  Laws  1901, 

ch.  466,  by  Laws  1007.  ch.  601)— 150  X. 

Y.   S.  688. 
Greater  Xew   York.   §   261.     Laws    1901,  ch. 

466—150   X.   y.   S.   199. 
Greater  Xew  York,  §§  761,  773.    Laws  1901,  ch. 

466—150  X.   Y.   S.   467. 
Greater  Xew  York,  §  775.    Laws  1901,  ch.  46H. 

Amended  by  Laws  1911.  ch.  899—150  X. 

Y.  S.  467. 
Greater  Xew  York.  S  889a  added  to  Laws  1901, 

ch.  466.  by  Laws  1913,  ch.  324,  S  2>-150 

X    Y    S    896 
Greater'  Xew  York.'s  970.     Laws  1901,  di.  46ti 

—150  N.  y.  S.  382. 
Greater   Xew   York.    §   985.     Laws   1901,  ch. 

466—150  X.  Y.  8.  408. 
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<3reater  New  York,   {  W2.     Law*  1901,   ch. 

466—150  N.  Y.  S.  405.  ^^       ^ 

Greater   New   York,   |   994.     Laws   1901,   ch. 

466.     Amended  by  Laws  1906.  ch.  65S— 

150  N.  Y.  S.  462. 
Greater  Now  York,  J   1001.     Laws  1901,  ch. 

466-150  N.  Y.  S.  403. 
Greater  New  York,  f|  1035-1030.    Laws  1901, 

Ph.    406.      Amended    by    Laws    IWiS.    oh. 

490;    Laws  I'Jll,  ch.  65—106  X.  E.  751, 

213  N   Y   9 
Greater  New  York,  $  1089.    Laws  1901,  ch.  466 

]^50  N.  Y    S.  847. 

Greater  New' York,'  «  15S6.     Laws  1901,  ck. 

466-150  N.  Y.  S.  43. 

HuKiciPAL  CocBT  Act. 

(Laws  1902,  ch.  580.) 

i  1.  subsec.  1.     Amended  by  Laws  1905,  ch. 

513,  f  1—150  N.  Y.  S.  22:{. 
S  1,  snbsec.  18-150  N.  Y.  S.  979. 
«  139—150  N.  Y.  S.  22.3. 
$  145—150  N.  Y.  S.  («2. 
i  148—150  N.  Y.  S.  406. 
S  334^-150  N.  Y.  S.  632. 

LAWS. 

1861,  cb.  311—150  N.  Y.  S.  256. 

1866.  ch.  763.  {  3—150  X.  Y.  S.  799. 

1873.  cb.   830.     Amended   by  Laws  1887,   ch. 

703—106  N.  K  1026.  213  X.  Y.  101. 
1882,  cb.  410.  H  1458,  1459-150  N.  Y.  S.  596, 

599 
1887,  ch.' 703-106  N.  E.  1026,  213  N.  Y.  101. 
1S90,  ch.   564.     Amended   by  Laws  1901.   ch. 

354—150  N.  Y.  S.  008. 
1890,  ch.  561,  I  3.     Amended  by  Laws  1892, 

ch.  6SS-150  N.  Y.  S.  1026. 
1890,  ch.  .565,  art.  4.  if  90-93—106  X.  E.  919, 

213  X.  Y.  76. 
1890.  cb.  668,  $  99-150  N.  Y.  8.  256. 
ISJII.  ch.  4-150  N.  Y.  S.  492. 
1892,  ch.  686—106  N.  E.  759.  213  N.  X.  1. 
1SI»2.  ch.  688—150  N.  Y.  S.  1026. 
1«)3,  <*.  248—100  N.  E.  759,  213  N.  Y.  L 
1.S03,  ch.  705—150  N.  Y.  S.  995. 
1895.  ch.  553.  S  11—150  N.  Y.  S.  329. 

1897.  di.  220.  8  20.  Amended  by  Laws  1898, 
ch.  135:  Laws  1901,  ch.  94—106  N.  E. 
927    213  N    Y    61- 

1898.  ch.' 135-106  X.  E.  927,  213  N.  Y.  6L 
1898,  ch.  234—150  N.  Y.  S.  76. 

1901,  A.  94—106  X.  E.  927.  213  N.  Y.  61. 
1901,  tb.  354—150  N.  Y.  S.  668. 
1901,  ch.  466,  I  18-150  N.  Y.  S.  43. 
1901,  ch.  466, 1  230.  subsec.  6—150  X.  Y.  S.  12. 
1901,  ch.  466.  I  237—150  N.  Y.  S.  12. 
1901.  ch.  466  (i  246  added  by  Laws  1907,  ch. 

601)— 150  N.  Y.  S.  (iSJ. 
1901.  ch.  466.  {  261—150  X.  Y.  S.  199. 
1901,  ch.  466,  IS  701.  773—150  X.  Y.  S.  467. 
1901,    ch.    466.    I    775.      Amended    by    Laws 

1911,  ch.  899-150  X.  Y.  P.  467. 
1901.  ch.  466  (I  f^fia  added  by  Laws  1913,  ch. 

324.  I  2)— 1.50  X.  Y.  .S.  H9G. 
1901,  ch.  4<!0.  S  970—150  X.  Y.  S.  382. 
imi,  ch.  40li,  {  (L^V- 1,">0  X.  Y.  S.  403. 
1901,  ch.  4«W.  i  092— 15«)  N.  Y.  S.  405. 
1901,  ch.  4tl«,  i  904.     .Amended  by  Ijiws  1906, 

ch.  6.58—150  X.  Y.   S.   462. 


1901,  dt.  460.  {  1001-150  N.  Y.  S.  403. 
1901,    ch.   466,    U   1035-1039.      Amended    by 

Laws    1908,    ch.    490;     Laws    1911,    ch. 

65—106  N.  E.  751,  213  N.  Y.  9. 
1901,  ch.  466,  f  1089—150  N.  Y.  S.  847. 
1901,  ch.  466.  {  1586—150  X.  Y.  S.  43. 
1901,  ch.   706,  J  2.     Amended  by  Laws  1901. 

ch.  699 ;  Laws  1906,  ch.  496;  Laws  1913, 

ch.  77(i— 150  N.  Y.  S.  12. 

1901,  ch.  706.  i  5—150  X.  Y.  S.  12. 

1902,  ch.  5S0,  J  1,  subsec.  1.  .\mcnd<d  li.v 
Laws  1805.  di.  513.  i  1—150  X.  Y.  S 
223. 

1902,  ch.  580,  I  1,  snbsec.  18—150  N.  Y.   S. 
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1902,  ch.'580.  {  I.-IO-ISO  N.  Y.  S.  223. 
1902,  ch.  580.  I  145— J. jO  X.  Y.  S.  032. 
1902,  ch.  580,  i  148—150  N.  Y.  S.  496. 
1902,  ch.  580.  f  3.34—150  X.  Y.  S.  632. 
1904,  ch.  699—150  X.  Y.  S.  12. 
19<K5,  ch.  513.  i  1—150  N.  Y.  S.  223. 
1906,  ch.  496—150  X.  Y.  S.  12. 

1906,  ch.  658-150  N.  Y.  S.  462. 

1907,  ch.  429,  |  80—106  N.  E.  1029,  213  N.  Y. 
117. 

1907,  ch.  601-150  N.  Y.  S.  683. 

1908,  ch.  490—106  N.  E.  751,  213  N.  Y.  9. 
1910,  ch.  422— 150  N.  Y.  S.  311. 

1910,  ch.  494—150  N.  Y.  S.  914. 

1910,  ch.  (S9,  I  95—150    N.  Y.  S.  1061. 

1910,  ch.  674—1.50  X.  Y.  S.  7r2. 

1910,  ch.  706-107  X.  B.  44,  213  N.  Y.  109. 

1911,  ch.  65—106  N.  E.  751.  213  N.  Y.  9. 
1911,  cb.  569-150  N.  Y.  S.  4. 

1911,  ch.  571—150  N.  Y.  S.  635. 

1911,  ch.  571,  {  96—150  X.  Y.  S.  906. 

1911.  ch.  643.  I  2—106  N.  B.  756,  213  N.  Y,  15. 

1911.  ch.  732—150  N.  Y.  S.  517. 

1911,  ch.  842.  II  1,  3,  5-8,  11,  13,  17—150  N. 

Y  g  850 
1911,  ch.  .<;t>l— 150  N.  Y.  S.  4.3. 
1911,  ch.  899—150  N.  Y.  S.  467. 
1913.  ch.  210-150  N.  Y.  S.  4. 
1913,  ch.  324,  I  2—160  N.  Y.  S.  896. 
1913,  ch.  598—150  N.  Y.  8.  58:1. 
1913,  ch.  740-150  N.  Y.  S.  341. 

1913.  ch.  776—150  N.  Y.  S.  12. 

1913  (Ex.  Sess.)  ch.  821—150  X.  Y.  S.  43.  480. 

1914,  ch.  360.  I  22—150  N.  Y.  S.  587. 
1914,  ch.  443—150  N.  Y.  S.  136,  421,  423. 

STENOGRAPHERS. 

See  Mandamus,  |  3. 

STIPUUTIONS. 

1 14  (N.Y.)  Where  it  was  stipulated  that  the 
measure  of  damages  was  the  difference  in  mar- 
ket vaioe  of  forest  lands  before  and  after  the 
burning,  a  judgment  determining  such  value 
without  allowance  for  the  value  of  bnmed  tim- 
ber, becanse  Const,  art  7,  |  7,  forbid  sale  of 
forest  preserve  timber,  was  contrary  to  the 
stipulation. — People  v.  S'ew  York  Cent.  &  H.  R. 
R.  Co.,  107  X.  E.  55,  213  N.  Y.  136. 

I  14  (X.Y.^up.)  Where  the  parties  on  a  pre- 
vious trial  stipulated  the  amoont  of  plaintiffs 
recovery,  the  stipulation  was  effective  only  as 
to  that  trial,  and  docs  not  limit   the  d.imaseK 
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on  a.  subsequent  trial. — Gooclman  v.  New  York 
Rys..Co.,  160  N.  Y.  S.  702. 

STOCK, 

See  Corporations,  fS  72-158. 

STOCKHOLDERS. 

See  Corporations,  Si  189,  202. 

STOLEN  GOODS. 

See  Beceivingr  Stolen  Goods. 

STREET  RAILROADS. 

See  Carriers;    Evidence,  {  164;    Injunction,  | 
102;   Railroads. 

I.  ESTABUSHUEHT,  COVSTRUOTIOK, 
AHD  MAIMTENANOE. 

S  18  (N.T.)  A  fraDcMse  granted  to  a  street 
railway  company  must  be  construed  strictly 
against  the  grantee. — Brooklyn  Heights  R.  Co. 
V.  Steers,  106  N.  E.  919,  213  N.  Y.  76. 

S  24  (N.T.)  A  license  granted  by  a  city's  en- 
gineer of  highways  authorizing  a  street  rail- 
road company  to  connect  its  tracks  with  pri- 
vate property  abutting  on  the  street  could  not 
confer  such  right,  unless  it  was  within  the  rail- 
road company^s  franchise. — Brooklyn  Heights 
R.  Co.  V.  Steers,  106  N.  E.  919,  213  N.  Y.  76. 

License  issued  by  a  city's  engineer  of  high- 
ways authorizing  a  street  railway  company  to 
connect  with  adjoining  property  held  a  revo- 
cable privilege  which  was  revoked  by  an  order 
of  the  board  of  estimate  and  apportionment  di- 
recting removal  of  the  siding,  and  by  revoca- 
tion of  the  permit  by  the  president  of  the 
borough. — ^Id. 

A  street  railroad  franchise  granted  under 
Const,  art.  3,  §  18,  and  Railroad  Law,  art.  4, 
ii  00-93,  and  amendatory  statutes,  to  operate 
a  street  railroad  "across,  along  and  upon"  a 
certain  avenue  and  through  connecting  streets, 
held  not  to  authorize  the  maintenance  of  a  spur 
track  connecting  the  railway  with  the  property 
of  an  adjoining  owner. — Id. 

n.  REOVIJITIOM   AND    OPERATION. 

S  1 17  (N.Y.Snp.)  Whether  a  pedestrian,  at- 
tempting to  cross  a  street  car  track,  was  guilty 
of  contributory  negligence,  pr^udiag  a  re- 
covery for  injuries  in  a  collision  with  a  car,  was 
for  the  jury.— Sehoenfeld  y.  New  York  Rys.  Co., 
150  N,  Y.  S.  91. 

STREETS. 

See  Municipal  Corporations,  fg  649-821. 

SUBLEASE. 

See  Landlord  and  Tenant,  f{  76,  209. 

SUBWAYS. 

See  Eminent  Domain,  |{  119, 168. 


SUMMONS. 


See  Procea 


SUNDAY. 

See  Intoxicating  Liquors,  {  86. 

SUPPLEMENTARY  PROCEEDINGS. 

See  ExecuHon. 

SURETYSHIP. 

See  Principal  and  Surety. 

SURROGATES'  COURTS. 

See  Courts,  {  2OO14 ;   Jury,  |i  10,  lA. 

SUSPENSION. 
See  Attorney  and  Client,  S!  44,  58, 

SWINDLING. 

See  False  Pretenses. 

TAXATION. 

Sep   Certiorari,   i  S3;     Constitutional   Lew.  { 

28.5;  Counties,  Sf  196.  206;-  Intoxicatins 
Liquors ;  Judgment,  i  750 ;  Licenses ;  Mort- 
gages. I  535:  Municipal  Corporations,  IS 
407-508,  967-900. 

I.    MATURE  AWP  EXTEHTOF  POWEB 
VS  OEHERAI.. 

§  25  (N.Y.)  The  power  of  taxation  is  vested 
absolutely  in  the  Legislature,  and  it  alone  can 
declare  the  property  which  shall  be  subject  to 
or  exempt  from  taxation. — Elmhurst  Fire  Co.  v. 
City  of  New  York,  106  N.  B.  920,  213  N.  Y.  87. 

in.  iiiABii.rrr  or  persons  and 

PROPERTY. 

(A)   Private  Persona  and  Prope'tr  in  Gen* 
ernl. 

{62  (N.Y.)  The  market  value  of  the  servient 
estate  is  lessened,  and  that  of  the  dominant  in- 
creased, by  the  value  of  the  easement,  and  the  re- 
spective tenements  should  be  assessed  accordias- 
ly.— Tax  Lien  Co.  of  New  York  v.  Schultze,  IOC 
N.  B.  761.  218  N.  Y.  9. 

S  103  (K.Y.Sup.)  Tax  Law,  |  270,  providing 
for  a  tax  upon  all  transfers  of  corporate  stucK. 
does  not  apply  to  a  mere  executory  contract  of        i 
sale.— Wyllys  Co.  v.  Nixon,  150  N.  Y.  S.  044. 


(B)  Corpora«lona  and   Corporate   Stoek 
and  Propertr. 

S  1 17  (N.Y.Sup.)  Where  a  railroad's  ri^ht 
to  cross  a  navigable  stream  was  conferred  by 
Laws  1866,  c.  763,  S  3,  it  was  taxable  ss  a 
special  franchise,  though  the  company  ovrned 
the  land  on  which  the  abutments  of  a  bridge 
rested,  and  the  bed  of  the  river,  for  a  space 
larger  than  that  covered  by  the  bridge. — People 
ex  rel.  Harlem  River  &  P.  C.  B.  Co.  t.  State 
Board  of  Tax  Com'rs,  150  N.  Y.  S.  799. 

(D)   Bxemptfona. 

{212  (N.Y.)  Consol.  Laws,  c  60,  {  4,  snbd.  8, 
providing  that  real  property  of  an  incorporat- 
ed association  of  volunteer  firemen,  actually 
used  by  such  corporation  and  not  exceeding  in 
Talue  fl6,000,  shall  b«  exempt  froaa  taxation, 
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means  that  tiie  property,  to  be  exempt  at  all, 
must  not  exceed  $15,000  in  valae.— BUmhurst 
Fire  Co.  v.  City  of  New  Xork,  106  N.  E.  920, 
213  N.  Y.  87. 


V.  I.EVT  AXO  ASSESSBSEHT. 


(B)  Aa 


and  Proceedlnca  tor  Aa- 
•eaament. 


§319  (N.T.)  When  the  authority  of  tax  as- 
sessors depends  on  the  existence  of  some  fact 
which  they  erroneously  determine  to  erist,  their 
acts  pursuant  to  it  are  void. — Elmhurst  Fire 
Co.  V.  City  of  New  York,  106  N.  E.  920,  213 
N.  X.  87. 

_  {  320  (N.Y.)  Assessing  officers'  determina- 
tion, for  the  purpose  of  taxation,  that  the  prop- 
erty of  an  incorporated  volunteer  fire  associa- 
tion was  above  $15,000  in  value,  in  which  case 
there  was  no  exemption  under  Conaol.  Laws,  c. 
iSO,  §  4,  Bubd.  8,  held  not  final,  but  open  to  col- 
lateral attack. — Elmhurst  Fire  Co.  v.  City  of 
New  York,  100  N.  B.  920,  213  N.  Y.  87. 

(V)  Eanallaatlon  of  Aaaeaamenta, 

S430  (N.Y.Sup.)  Under  Code  Civ.  Proc.  i 
2141,  and  Tax  liaw,  §  177,  on  certiorari  to  re- 
view determination  of  State  board  of  tax  com- 
missioners, dismissing  appeal  from  equalization 
of  assessments,  held,  that  Appellate  Division 
had  power  to  direct  such  determination  as  the 
tax  commissioners  should  have  ordered. — People 
ex  rel.  Town  of  Hempstead  v.  State  Beard  of 
Tax  Com'rs,  150  N.  Y.  S.  35. 

On  certiorari  by  town  to  review  dismissal  by 
board  of  tax  commissioners  of  appeal  from 
equalisation  of  assessments,  held,  that  mandate 
would  require  board  of  supervisors  to  levy  on 
the  other  towns  of  the  county  such  sum  as 
would  make  restitution  to  the  relator  for  the 
exdbss  of  taxes  collected  from  it,  with  interest. 
—Id. 

Of  the  taxes  collected  upon  an  assessment  aft- 
er a  determination  by  the  AppclUte  Division 
that  the  equalization  of  assessments  was  erro- 
neous, and  that  one  of  the  towns  of  the  county 
would  thereby  be  required  to  pay  more  than 
its  share  of  the  taxes,  such  part  as  represented 
this  excess  should  be  credited  by  the  county 
treasurer  to  such  town. — Id. 

(G)  R«Tlen,  Corractlon,   or   Setting  Aaide 
of  Aaaeaament. 

§  500  (N.Y.)  Where  assessing  officers  errone- 
ously determine  that  the  vahie  of  an  incorpo- 
rated volunteer  fire  association  is  of  a  value 
more  than  $15,000,  in  which  case  it  is  not  ex- 
empt from  taxation  under  GonsoL  Laws,  c.  60, 
I  4,  gnbd.  8,  the  taxes  were  invalid,  and  a  doud 
on  title,  provable  only  by  evidence  dehors  the 
record,  and  an  equitable  action  to  cancel  the 
taxes  was  proper. — Elmhurst  t'ire  Co.  v.  City 
of  New  York,  106  N.  E.  920,  213  N.  Y.  87. 

VI.  USN  AMD  FBIORITY. 

f  507  (N.Y.)  Prior  easements  of  light,  air,  and 
access  appurtenant  to  adjoining  landa  held  not 
subject  to  a  tax  lien  on  the  servient  estate. — 
Tax  Lien  Co.  of  New  York  v.  Schultze,  106  N. 
E.  751,  213  N.  Y.  ». 


Vn.  PAYM^HT  AVD  VfSWmWlSQ  OB 
BBCOVEBT  OF  TAX  ViXD, 

i  543  (N.Y.)  In  a  proceeding  against  the  state 
b<^r<d  oi  tax  commissioners  upon  a  claim  for 
legal  services,  rendered  by  relators  to  n  mort- 
gage recording  officer  in  an  action  against  him 
to  recover  back  a  mortgage  tax,  held  that  the 
Attorney  General  was  not  n  proper  party. — 
People  ex  reL  Frost  v.  Woodbury,  106  N.  E. 
932,  213  N.  Y.  51. 

VIXI.   COLXJBCTION     AND     EHFOBCE- 

MEMT  AGAINST  PERSONS  OB 

PEB80NAI.  PROPERTY. 

(B)   Samnary  Remedies  and  Aettona. 

8  598  (N.Y.)  Under  Tax  Law  (Consol.  Laws 
IJWO,  c.  60,  i  250  et  seq.J,  art.  11,  §{  262,  266, 
Exceptive  Law,  |{  62,  65,  and  Const,  art.  3,  § 
21,  article  7,  |  4,  held  a  claim  for  legal  serv- 
ices in  defending  an  action  against  a  mortgage 
recording  officer,  to  recover  a  mortgage  record- 
ing tax  was  properly  disallowed  by  the  state 
IxMird  of  tax  commissioners.— People  ex  rel. 
Frost  V.  Woodbury,  106  N.  E.  932,  213  N.  Y.  51. 

IX.  SAXE  OF  I.AKI>  FOR  NONFAT. 
MENX   OF   TAX. 

§683  (N.Y.)  Easements  of  light,  air,  and  ac- 
cess in  the  premises  sold  on  the  foreclosure  of 
a  tax  lien,  appurtenant  to  adjoining  lands,  ma- 
terially affected  its  value,  and  the  purchaser  was 
not  bound  to  accept  title  thereto. — Tax  Lien  Co. 
of  New  York  v.  Schnltae,  108  K.  E.  751,  213  .\. 
Y.  9. 

Xm.  I.EOACT,  INHERITANCE,  AND 
TRANSFER  TAXES. 

{859  (N.Y.)  Tax  I..aw,  i  230,  construed  as 
imposing  a  tax  on  all  transfers  immediately  on 
the  death  of  the  transferror,  regardless  of  the 
fact  that  particular  transfers  may  he  of  contin- 
gent estates  in  remainder,  which  may  not  nlti- 
mately  be  taxable,  is  valid. — In  re  SJborowski's 
Estate,  107  N.  E.  44,  213  N.  Y.  109. 

i  861  (N.Y.Sup.)  Under  Tax  Law.  Si  220,  222, 
the  interest  of  a  nonresident  testator  in  stocks 
and  bonds  of  domestic  corporations,  which  was 
contingent  upon  the  death  of  his  brother  with- 
out issue,  so  that  the  transfer  tax  thereon  was 
not  payable  until  the  contingency  happened,  was 
not  liable  for  the  tax,  where  the  brother  died 
after  the  enactment  of  Laws  1911,  c.  732,  un- 
der which  such  property  was  not  taxable. — In 
re  Wright's  Estate,  150  N.  Y.  S.  517. 

i  862  (N.Y.)  Tax  Law,  gS  222,  230.  may  both 
be  given  effect. — In  re  Zborowski's  Estate,  107 
N.  E.  44,  213  N.  Y.  109. 

Tax  Law,  §  243,  aa  amended  by  Laws  1910, 
c.  706,  does  not  repeal  section  230.— Id. 

§862  (N.Y.Sup.)  Laws  1911,  c.  7.^2,  which 
amended  Tax  Law,  §  220,  so  as  to  read  as  there- 
inafter stated,  repealed  all  provisions  in  the  sec- 
tion iacouMStent  with  it  as  re-enacted.->-In  re 
Wright's  Estate,  150  N.  Y.  S.  517. 

General  Construction  Law,  §  03,  does  not  au- 
thorize the  collection  of  the  transfer  tax  impos- 
ed by  Tax  Law,  S  220,  upon  intansible  property 
of  a  nonresident  testator  which,  under  section 
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222,  was  not  dae  and  payable  nntil  after  the 
provision  for  such  tax  bad  been  repealed  by 
liws  1911,  c  732.— Id. 

g885  (N.Y.)  Tax  Law,  {  230,  imposes  a  tax 
on  all  transfers  immediatelT  on  the  death  of  the 
transferror,  regardless  of  the  fact  that  particu- 
lar transfers  may  be  of  contingent  estates  in 
remainder,  which  may  not  ultimately  be  tax- 
able.—In  re  Zborowgki'g  Estate,  107  N.  B.  44, 
213  N.  T.  108. 

{  887  (N.Y.)  Tax  Law,  §§  222,  230,  may  both 
be  given  effect,  and  where  the  market  value,  at 
the  time  of  testator's  death,  of  the  property 
which  will  go  to  remaindermen  and  the  value 
of  the  precedent  estate  can  be  ascertained,  the 
transfer  tax  is  payable  forthwith,  as  provided 
by  section  230.— In  re  Zborowski's  Estate,  107 
X.  E.  44,  213  N.  Y.  109. 

Tax  Law,  {  243,  as  amended  by  Laws  1910, 
c.  706,  does  not  repeal  section  230.  and  where 
the  value  at  the  date  of  testator's  death  of 
property  ultimately  going  to  remaindermen 
and  the  value  of  the  precedent  estate  could  be 
determined,  the  transfer  tax  was  forthwith  pay- 
able.—Id. 

f  895  (N.Y.Sur.)  The  surrogate  must  assess  a 
transfer  tax  on  the  estate  of  a  testator  in  ac- 
cordance with  Tax  I>aw,  ;§  230,  2:11,  without 
determining  what  may  be  due  to  the  state  in 
contingencies  which  may  never  ari.se,  notwith- 
standing section  241. — In  re  Valentine's  Estate, 
150  N.  Y.  8.  733. 

TEACHERS. 

See  Schools  and  School  Districts,  ||  131,  144. 

TENANCY. 

See  Landlord  and  Tenant. 

TENANCY  IN  COMMON. 

IX.   XrUTITAI.    RIGHTS.    DUTIES.    AND 
I.IABiriTI£S  OF  COTElTAirTB. 

§29  (N.Y.Sup.)  A  mortgagee,  purchasing  the 
property  at  foreclosure  sale  and  making  im- 
provements, would  be  entitled  to  contribution 
from  persons  recovering  an  interest  in  the  land 
ns  heirs  of  the  mortgagor,  because  not  properly 
served,  as  they  would  be  tenants  in  common 
with  the  mortgagee.— Kelly  v.  Struth,  150  N. 
Y.  S.  391. 

§  30  (N.Y.Sup.)  A  mortgagee,  purchasing  the 
property  at  foreclosure  sale  and  paying  taxes, 
would  be  entitled  to  contribution  from  pereons 
recovering  an  interest  in  the  land  as  heirs  of  the 
mortjaffor.  because  not  properly  served,  as  they 
would  be  tenants  in  common  with  the  mort- 
gagee.—Kelly  V.  Struth,  150  N.  Y.  S.  391. 

TENDER. 

See  Deposits  in  Court. 

TESTAMENTARY  CAPACITY. 

See  Wills,  fS  43-55. 

THEATERS  AND  SHOWS. 

See   Landlord   and  Tenant,   t   28;    Libel   and 
Slander,  §§  6,  41. 


{7  (N.Y.Sup.)  Whether  the  fatlnre  of  the 
operator  of  a  circus  to  carry  fire  apparatus 
IS  negligence  held  for  the  Jury^-Oriswold  v. 
Ringling,  150  N.  Y.  S.  10-22. 

THEFT. 

See  Larceny. 

TICKETS. 

See  Carriers,  ({  253-261. 

TIMBER. 

See  Woods  and  Forests. 

TIME. 

See  Interest,  {  39;  Limitation  of  Actions,  If 
67-130 ;   Sales,  f  127. 

TITLE. 

See  Eminent  Domain.  §§  166,  317  •  Fraudulent 
Conveyances,  *  172;  Indians,  i  16;  Mort- 
gages, §  275 ;  Municipal  Corporations,  {  663 : 
Statutes,  {  112. 

TORTS. 

See  Corporations,  f  496;  Fraud;  Libel  and 
Slander ;  Malicious  Prosecution ;  Municipal 
Corporations,  {§  757-821;  Negligence:  Tres- 
pass; Trover  and  Conversion. 

TOWNS. 

See  Highways,  g  187 ;   Municipal  Comwrations  ; 

Schools  and  School  Districts. 

TRADE-MARKS  AND  TRADE-NAMES. 

I.   MABKS  AND  NAMES  SUBJECTS  OF 
OWNERSHIP. 

{9  (N.Y.Sup.)  The  word  "Oneida"  may  ac- 
qmre,  by  constant  use  In  connection  with  other 
words  and  phrases,  a  secondary  meaning  with- 
in the  ten-year  clause  of  the  trade-mark  act. 
though  it  is  a  geographical  word.— Oneida  Com- 
munity V.  Oneida  Game  Trap  Co.,  150  N.  Y. 
S.  918. 

IV.  INFRINGEMENT  AND  1TNFAIR 

COMPETITION. 

(A)   IVhat   Constltntes    Infringement. 

§53  (N.Y.Sup.)  Rights  of  defendant  in  man- 
u&cture  and  sale  of  game  traps  under  the 
name  "Oneida  (iame  Trap  Company"  without 
infringing  any  rights  of  the  Oneida  Community, 
Limited,  also  manufacturing  game  traps,  statea. 
— Oneida  Community  v.  Oneida  Game  T^ap  Co., 
150  N.  Y.  S.  918. 

$55  (N.Y.Sup.)  To  constitute  infringement 
of  trade-mark  by  use  of  colorable  imitation, 
fraudulent  or  evil  intent  held  not  essential. — 
Oneida  Community  v.  Oneida  Game  Trap  Co., 
150  N.  Y.  S.  918. 

1 68  (N.Y.Sup.)  Oneida  Game  Trap  Com- 
pany, by  words  stamped  on  the  pan  of  its  traps, 
held  to  be  infringing  trade-mark  of  Oneida 
Community,  but  not  in  stamping  it  at  any  other 
place  or  in  stamping  its  address  and  the  name 
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of  the  trap  on  tbe  pan.— -Oneida  Community  v. 
Oneida  Game  Trap  Co..  150  N.  X.  S.  918. 

1 65  (N.Y.Sup.)  Whether  trade-mark  is  in- 
fringed held  to  depend  on  whether  the  resem- 
blance may  deceive  and  does  in  fact  deceive 
the  ordinary  buyer  under  ordinary  conditions.— 
Oneida  Community  v.  Oneida  Game  Trap  Co., 
150  N.  Y.  S.  918. 

Sales  of  defendant's  traps  to  plaintiff's  agents 
whpn  they  called  for  a  trap  like  plaintiS'n 
held  not  a  sufficient  foundation  for  damages  in  n 
suit  for  infriuKement. — Id. 

(B)  What  Competition   Vnlafvfal. 

$73  (N.Y.Sup.)  Defendant  held  to  be  en- 
titled to  manufacture  and  sell  game  traps  under 
its  own  corporate  nam©  of  "Oneida  Game  Trap 
Company"  without  infrin^ng  any  rights  of  the 
Uneida  Community,  Limited,  also  manufactur- 
ing game  traps.— Oneida  Community  v.  Oneida 
Game  Trap  Co.,  150  N.  Y.  S.  918. 

J  75  (N.Y.Sup.)  Sales  of  defendant's  trap 
to  plaintiff's  agents  when  they  called  for  a  trap 
like  plaintiff's  held  not  sufficient  foundation  tot 
damages  in  a  suit  for  unfair  competition. — 
Oneida  Community  v.  Oneida  Game  Trap  Co., 
150  N.  Y.  S.  918. 

(O   Aetlona. 

{98  (N.Y.Sup.)  Damages  AeM  not  to  be 
.iwarded  for  unfair  competition  and  trade-mark 
infringement,  in  the  absence  of  fraud. — Oneida 
Community  v.  Oneida  Game  Trap  Co.,  ISO  N. 
Y.  S.  918. 

TRADE  UNIONS. 

See  Injunction,  §  101. 

J  8  (N.Y.Sup.)  A  manufacturer  has  a  right  to 
conduct  an  open  shop,  and  the  laborers  have  an 
equal  right  to  refuse  to  work  therein. — Garside 
v.  Hollywood,  150  N.  Y.  S.  647. 

TRANSFERS. 

See  Carriers,  S  12. 

TRANSFER  TAX. 

See  Taxation,  §§  859-895. 

TREATIES. 

1 8  (N.Y.Sup.)  Labor  Law,  §  14,  providing  for 
the  employment  of  citizens  on  works  of  public 
improvement,  held  not  violative  of  treaty  rights 
of  aliens.— Heim  v.  McCall.  160  N.  Y.  S.  492. 

TRESPASS. 

See  Judgment,  §  606. 

I.   ACTS     CONSTITirriNO     TRESPASS 
AND    LIABILITY    THEREFOR. 

§  10  (N.Y.Sup.)  There  is  no  trespass  by  one 
person  merely  because  his  property  is  precipi- 
tated on  the  land  of  another  by  the  act  of  a 
third  person. — Keber  t.  Central  Brewing  Co. 
of  New  York,  150  N.  Y.  R.  080. 


TRIAL 

See  Appeal.  |$  172-279,  996,  997,  1068;  'Bro- 
kers. §88;  Carriers,  II  320,  347;  Conspiracy. 
§  48;  C!orporations,  $  521;  Costs;  Courts,  8 
189 ;  Criminal  Law,  |§  e27%-781 ;  Klectrici- 
ty,  i  19 ;  Judgment,  U  197-240 ;  Jury ;  Land- 
lord and  Tenant,  I  169 ;  Libel  and  Slander,  { 
123;    Master  and  Servant, 


New 


Municipal  Corporations,   U  ^06,  821 ; 
Trial:    Railroads,  H  482,  484;   Sales,  |  ^^^. 
Stipulations;    Street  RaUroads,  g  717;    The- 


aters and  Shows,  {  7 ;  Venue. 

X.  NOTICE  or  TRIAL  AND  PRELIMI- 
NARY PROCEEDINGS. 

i  3  (N.Y.Sup.)  In  an  action  on  accounts  stat- 
ed, separate  trial  of  issues  raised  by  counter- 
claim for  cancellation  of  the  accounts  prior  to  . 
the  trial  of  the  issues  raised  by  the  complaint 
and  answer  held  properly  denied.— 'Brauer  t. 
Lawrence,  150  N.  Y.  S.  497. 

II.  DOCKETS,  LISTS.  AMD  CALEN- 
DARS. 

;il  (N.Y.Sup.)  Under  Surrogate's  Code,'  { 
2771,  the  filing  of  a  petition  for  the  probate  of  a 
will  constitutes  a  pending  proceeding,  and  it 
was  error  to  transfer  the  cause  to  the  Trial 
Term  of  the  Supreme  Court  for  a  ji/ry  trial, 
under  sections  2537,  2538. — In  re  lovinella's 
Will,  150  N.  Y.  S.  689. 

IV.   RECEPTION   OP   EVIDENCE. 

(C)   Objeettona,  Mottonii  to  Strike  Ovt>  aad 
Bxeeptlona. 

{ 105  (N.Y.Sup.)  Defendant  is  entitled  to 
the  benefit  of  evidence,  admitted  without  objec- 
tion, that  the  marriage  engagement  was  broken 
by  mutual  consent,  though  he  did  not  plead 
that  fact.— Clarke  v.  Martin,  150  N.  Y.  S.  781. 

V.  ARGUMENTS  AND  OONDVCT  OF 

COimSEL. 

{  lOS'/a  (N.Y.Sup.)  Asking  the  jurors  if  they 
were  interested  in  an  employers'  liability  in- 
surance company  defending  the  case  is  revers- 
ible error. — Kolacki  v.  American  Sugar  Refin- 
ing Co.,  160  N.  Y.  S.  93. 

§  109  (N.Y.Sup.)  0)unsel  for  defendant  held 
acting  within  his  rishta  when  he  stated  what  he 
expected  and  intended  to  prove. — Garrison  v. 
Sun  Printing  &  Publishing  Ass'n,  150  N.  Y.  S. 
284. 

I  133  (N.Y.Sup.)  Argument  of  counsel  as  to 
facts  inteuded  to  be  shown  if  objectionable,  held 
cured  by  instruction  that  the  jury  were  not 
to  be  led  astray  by  what  counsel  said,  bat 
were  to  get  the  facts  from  the  evidence. — Gar- 
rison v.  Sun  Printing  &  Publishing  Ass'n,  150 
N.  Y.  S.  284. 

VI.  TAKING   CASE   OR   QUESTION 

FROM  JXHEtT. 

(A)  llneatlona  of  Ijaw  or  ot  Fact  la  Qea- 
eral. 

S  139  (N.Y.Sup.)  Where  the  evidence  of  the 
party  upon  whom  the  burden  of  proof  rests  is 
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circumstantial,  and  th*  clrcumstanceR  are  equal- 
ly consistent  with  tbe  absence  and  with  the 
existence  of  tlie  fact  sousht  to.  be  established, 
the  ease  sliould  not  te  submitted  to  the  JU17. — 
Moscato  V.  Prince  tine,  150  X.  Y.  S.  225. 

(O  DiamlBBAl  or  Nonaait. 

S  159  (N.Y.Sup.)  In  a  jury  case,  a  dismissal 
of  tbe  complaint  is  only  a  nonsuit ;  the  prop- 
er practice,  if  defendant  is  entitled  to  a  judg- 
ment on  the  merits  as  a  matter  of  law,  being 
to  direct  a  verdiqt.— People  ex  reL  Nolan  v. 
Prendergast,  150  N.  Y.  S.  683. 

S  164  (N.Y.Sup.)  Where  both  parties  move 
for  judgment,  the  questions  of  fact  are  left  to 
tbe  trial  court.— Van  Ness  v.  Ransom,  150  N.  Y. 
S.  251. 

I  165  (N.Y.Sup.)  Testimony  of  plaintiff  must 
be  taken  as  true,  on  motion  for  diHrniasal  at  the 
close  of  his  case. — Tanner  v.  Di  Blasi,  150  N. 
Y.  S.  657. 

VXX.  IlfSTRirOTXONS  TO  JXJBT. 

(C)   Form,    Reanlaltes,   and    Safllclency. 

{242  (N.Y.Sup.)  In  an  aation  on  an  ex- 
ecutory contract  of  sale,  an  instruction  held 
objectionable,  as  leading  the  jury  to  believe 
that  it  was  not  important  how  they  determined 
an  issue  of  fact.— Gourd  ▼.  Healy,  150  N.  Y.  9. 
1006. 

(D)   AppUcabllItT    to    Pleadlnv*    •■><   Bvl- 
denee. 

1 25 1  (N.Y.Sup.)  A  verdict  for  an  injured  em- 
ploye of  a  railroad  company  cannot  be  sustain- 
ed, where  his  contributory  negligence  was  sub- 
mitted under  the  terms  of  the  federal  Employ- 
ers' Liability  Act,  which  was  not  applicable  be- 
cause the  employ^  was  not  engaged  in  inter- 
state commerce. — McAuliffe  v.  New  York  Cent. 
&  H.  R.  R.  Co.,  150  N.  Y.  S.  512. 

{252  (N.Y.Sup.)  Where  plaintiff  charged  de- 
fendant with  two  acts  of  negligence,  but  fail- 
ed to  prove  one,  it  was  error  for  the  court  to 
submit  both  questions  to  the  jury,  which  re- 
turned a  general  verdict. — Jennings  T.  DegnoB 
Contracting  Co.,  150  N.  Y.  S.  820. 

XX.  VERDICT. 

(A)   General  Verdict. 

{ 337  (N.Y.Sup.)  The  instructions  are  the 
law  of  the  case,  and  must  be  followed,  whether 
right  or  wrong. — Ford  v.  John  Wanamaker,  150 
N.  Y.  S.  705. 

TROVER  AND  CONVERSION. 

See  Bankruptcy,  {  154;  Pleading.  {{  94,  302, 
367 ;  Sales,  {  480 ;  Set-Off  and  Counterclaim, 
{  34. 

I.  ACTS  COMSTITUTINO  CONVER- 
SION AND  UABniTT 
THEREFOR. 

{ 9  (N.Y.Sui>.)  Demand  for  possession  by 
seller  under  conditional  sale,  made  against  de- 
fendant, purchasing  in  a  foreclosure  proceed- 
ing against  the  buyer  before  he  had  come  into 
possession,  held  not  to  authorize  the  seller's 
action  for  conversion. — Shipley  Construction  &. 


Supply  Co.  T.  Kager,  160  N.  Y.  S.  860;    Yoi* 
Mfg.  Co.  T.  Same,  Id.  973. 

TRUST  COMPANIES. 

See  Banks  and  Banking,  {  817. 

TRUST  DEEDS. 

See  Mortgages. 

TRUSTS. 

See  Bankruptcy,  S  138;  InfaotR,  t  98;  Judir- 
ment,  §  641;  Limitation  of  Actions,  ;  177; 
Principal  and  Surety,  {  61;  Wills,  §§  527, 
672,  684. 

I.  CREATION,  EXISTENCE,  AND  VA- 

UDITT. 

(A)  Bxpreaa    Trnats. 

{44  (N.Y.Sup.)  Evidence  heU  insufficient  to 
impress  the  sum  in  defendant's  hands,  after 
payment  of  decedent's  debts  and  funeral  ex- 
penses, with  a  verbal  trust  for  the  benefit  of 
decedent's  children.— Casey  v.  Casey,  150  N.  Y. 
S.  898. 

II.   CONSTRDOnON    AND    OPERA- 
TION. 

(B)  Batate  or  Intereat  of  Troate*  and  ol 
Ceatnl  (tae  Trnat. 

{131  (N.Y.Sur.)  A  testamentary  trust,  not 
created  for  any  of  the  purposes  specified  in  Real 
Property  Law,  §  06,  held  to  be  o  passive  naked 
trust,  void  under  sections  91,  93.— In  re  Camp- 
bell's Will,  150  N.  Y.  S.  416. 

§  151  (N.Y.Sup.)  Under  Code  Civ.  Proc.  { 
1391,  held,  that  under  a  devise  in  trust  for  the 
support  of  the  debtor  and  his  children,  and  the 
surplus  over  to  third  persons,  the  debtor  had  no 
income  "due  and  owing"  which  could  be  reach- 
ed by  execution.— Bllis  t.  Cbswnan,  150  N.  Y. 
S.  673. 

IV.   MANAGEMENT  AND  DISPOSAI. 
OF  TRUST  PROPERTY. 

{217  (N.Y.Sup.)  Trustees,  who  invest  tbe 
funds  in  securities  purchased  at  a  premium, 
must  set  aside  income  sufficient  to  maintain 
the  principal  intact  from  loss  by  the  payment 
of  the  premium ;  but  if  the  securities  were  re- 
ceived from  the  estate,  or  were  specifically  be- 
queathed, the  whole  interest  is  income. — Kemp 
▼.  Macready,  150  N.  Y.  S.  61& 

It  w-Mld  be  inequitable  to  charge  trustees 
with  tbe  amount  which  they  should  have  de- 
ducted from  the  income  of  the  trust  fuiid  for 
an  amortization  fund,  before  the  decision  of 
the  Court  of  Appeals  establishing  the  rule  for 
tlie  creation  of  such  fund. — ^Id. 

§  225  (N.Y.Sup.)  Where  title  to  land  was  tak- 
en in  the  name  of  defendant's  testator,  who  own- 
ed a  one-lifth  interest  in  tyat  parcel,  and  at  the 
time  title  was  taken  be  executed  a  mortgage 
tliere<n)  for  $2,000  and  interest,  a  lai^e  part  of 
which  he  subsequently  paid,  he  was  entitled  to 
have  such  payments  considered  In  determining 
the  value  of  the  adverse  interests  in  the  land.— 
Nichols  T.  Smith,  150  N.  Y.  S.  410. 
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VU.  EOTABK.WWWF.irT  AND  KM- 
FOBCSMENTOF  TRUST. 

<B)  Rlvht  to  Follow  Trnst  Fvopertr  o» 
Proceeds   Thereof. 

S354  (N.T.Sup.)  Where  plaintifif  purcbaserl 
land  and  intrusted  t!»e  taking  of  the  deed  to 
fate  brother,  defendant's  husband,  and  the  latter 
fraudulently  took  the  deed  in  the  name  of  de- 
fendant, and  told  plaintiff  that  he  wa»  keeping 
the  deed  for  him  in  a  safe,  and  defendant  cim- 
veyed  the  land  to  a  bona  fide  purchaser,  plain- 
tiff was  entitled  to  maintain  a  suit  to  imi)ress 
a  tmst  on  tlie  proceeds.— -Seely  v.  Seely,  150 
N.  X.  S.  66. 

(C)   Actions. 

§  359  (N.Y.Sup.)  A  suit  to  impress  a  trust  on 
the  proceeds  of  land  on  whicu  plaintifT  was 
the  equitable  owner  held  equitable  in  its  natui-e, 
tboufb  the  complaint  demanded  a  money  judg- 
ment.-Seely  v.  Soely,  150  N.  Y.  S.  66. 

§  366  (X.y.Snp.)  In  an  action  against  a  trus- 
tee for  the  damuges  allowed  by  Code  Civ.  Proc. 
S  1391,  plaintiff  cannot  have  the  receiver  of 
ner  propierty  joined  as  a  party  defendant — 
Demuth  y.  New  York  Life  Ins.  &  Trust  Co., 
150  N.  Y.  S.  081.    • 

TUBERCULOSIS. 

See  Kvidence,  i  14 ;   Marriage,  i  5& 

UNDERTAKINGS. 

See  Bonds ;  Principal  and  Surety,  g  51. 

UNDUE  INFLUENCE. 

See  Evidence,  H  226,  260;  Wills,  ${  155-166. 

UNFAIR  COMPETITION. 

See  Trade-Marks  and  Trade-Names. 

UNIONS. 

See  Trade  Unions. 

UNITED  STATES. 

Sec  Indians,   {  16;    Trade-Marks  apd  Trade- 
Names. 

USURY. 

Z.   USTTRIOnS  CONTRACTS  Aim 
TRANSACTIONS. 

(B)  RiKhta  and  Remedtea  of  Partiea. 

1 94  (N.Y.Sup.)  Action  by  borrower  to  declare 
a  loan  usurious,  and  that  a  transfer  of  securi- 
ties given  as  a  part  of  the  consideration  in  ex- 
cess of  the  legal  rate  be  declared  void,  and  for 
accounting  of  money  received  by  the  defendant 
therpon,  held  not  maintainable  under  General 
Business  Law,  §  373,  giving  an  equitable  cause 
of  action  to  have  the  Instrument  declared  void, 
canceled,  and  prosecution  thereon  enjoined. — 
Gilleran  v.  Colby.  150  N.  Y.  S.  326. 

if  109  (N.Y.Sup.)  An  action  to  rlecUre  a  loan 
nsuTious,  to  cancel  a  transfer  of  certificates  of 
Indebtedness  given,  not  as  security,  but  as  in- 
ducement for  the  loan,  to  compel  a  retransfer, 


and  for  a  receiver  and  aeevnnting,  is  based  on 
General  Business  Law,  }  S72,  providing  that 
an  action  by  a  borrower  to  recovec  usury  paid 
shall  be  brought  within  one  year,  and  not  on 
section  373,  relating  to  cancellation  of  aecmtics 
given  for  usurious  loans. — Ollleran  t.  Colby, 
160  N.  Y.  S.  326. 

General  Business  Law,  §  372,  entitling  any 
borrower,  paying  or  delivering  any  creater  sum 
or  value  than  is  legally  allowed  to  be  received, 
to  recover  the  excess  by  an  action  brought  with- 
in one  year,  held  a  limitation,  not  only  of  the 
remedy,  but  or  the  time  for  bringing  action. — Id. 

VACATION. 

See  Attachment,  {  245 ;  Judgment,  ||  143-167. 

VENDOR  AND  PURCHASER. 

See  brokers;  Exchange  of  Propttty ;   Pleading, 
g  345;    Sales;    Specific  Pecformance. 


VENUE 


m. 


CHANGE   OF   VENITE   OR   PX.ACE 
OF  TRIAI.. 

§46  (N.Y.Sup.)  Denial  of  motion  for  change 
of  venue  to  the  county  where  the  injury  oc- 
curred, and  defendant  and  the  witnesses  resided, 
held  error.— Brosky  v.  HaUock,  150  N.  Y.  S. 
755. 

§  50  (N.Y.Snp.)  In  an  action  for  libel,  brought 
in  the  county  of  plaintiff's  residence  against  a 
resident  of  another  county,  held,  that  the  de- 
fendant is  entitled  to  a  change  in  the  place  of 
trial  to  avoid  any  poseible  partiality  in  tho 
jury. — Barnes  v.  Roosevelt,  150  N.  Y.  S.  30. 

VERDICT. 

See  New  Trial,  §§  72,  75;   Trial,  {  337. 

VESTED  ESTATES. 

See  Wills,  g  634. 

VICE  PRINCIPALS. 

See  Master  and  Servant,  g  ISO. 

VOTERS. 

See  Elections. 

WAGES. 

See  Master  and  Servant,  g§  TO-81. 

WAIVER. 

See  Appeal,  g  1082;  Estoppel :  Jury,  g  28; 
Landlord  knd  Tenant,  §|  76,  152.  178; /lead- 
ing, §g  411,  426;  Sales,  gg  180,  872;  Schools 
and  School  Districts,  g  144. 

WARDS. 

See  Guardian  and  Ward. 

*  WARRANTY. 

See  Sales,  gg  261-273. 
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WASTE. 


See  Dower,  {  86. 

WATERS  AND  WATER  COURSES. 

See  Canals. 

IX.   PTIBUO  WATER  StTPPI.Y. 
(A)   Domestle  and    Mnnlclpal   Parposea. 

i  201  (N.Y.Sup.)  Where  a  municipality  pur- 
chased the  water  plant  of  a  private  corporation, 
and  thereafter  began  to  distribute  water  for 
domestic  purposes,  it  occupied  exactly  the  same 
lx>sitlon  as  the  corporation  to  whose  rights  and 
duties  it  succeeded,  and  a  water  user  who  con- 
tracted with  the  municipality  for  the  furnish- 
iuK  of  water  may  sue  it  for  breach  of  contract. 
—Bradley  v.  Village  of  Union,  150  N.  Y.  S.  107. 

A  one-inch  pipe,  connecting  with  a  large  water 
main  and  extending  from  within  a  municipality 
to  a  point  outside,  is  a  main,  where  used  to 
carry  water  to  a  number  of  persons  residing 
outside  of  the  city;  and  the  courts  will  not  as- 
sume to  limit  the  authority  of  the  municipality 
to  maintain  the  small  pipe,  where  the  entire 
system  bad  been  acquired  from  a  private  water 
company. — Id. 

Where  a  municipality,  which  acquired  the 
property  of  a  private  water  company,  includ- 
ing a  small  pipe  extending  outside  of  the  city 
limits  and  used  to  supply  a  few  famillc!!  there, 
contracted  with  such  persons  to  supply  them 
with  water,  it  was  liable  for  breach  of  contract. 

WIDOWS. 

See  Dower. 

WILLS. 


See  Courts,  g  200 
....       ^_  I    _„. 

istratora;    Powers, 


.vx/7a  ,  Descent  and  Distribution ; 
Evidence,  {|  226,  260;  Executors  and  Admin- 
;    Powers,  S  36 ;    Taxation,  §§  859- 
895 ;   Trial,  {  11 ;  Trusts. 

n.   TESTAMENTABT  CAPAOITT. 

g  43  (N.T.Sur.)  A  testatrix  does  not  lack 
testamentary  capacity  merely  by  reason  of  her 
habitual  use  of  drugs,  where  she  is  lucid  and 
sober  when  her  will  Is  made. — In  re  Robinson's 
Will,  150  N.  y.  S.  115. 

§50  (N.Y.Sur.)  It  is  not  essential  to  testa- 
mentary capacity  that  testatrix  remember  all 
the  distant  relatives,  who  might  take  a  por- 
tion of  her  property  if  she  were  to  die  intestate. 
—In  re  Knight's  Will,  160  N.  Y.  S.  137. 

§  52  (N.Y.Sur.)  Where  a  will  was  contested 
on  the  ground  of  testamentary  incapacity,  the 
burden  was  on  the  proponents  to  prove  that 
testatrix  was  competent  to  make  her  will  at 
the  time  of  its  execution. — In  re  Knight's  Will, 
150  N.  Y.  S.  137. 

855  (N.Y.aar.)  Evidence  on  the  probate  of 
a  will  held  to  show  the  existence  of  testamen- 
tary capacity. — In  re  Robinson's  Will,  150  N. 
Y.  S.  115. 

gSS  (N.Y.Sur.)  Evidence  held  to  show  that 
testatrix  possessed  testamentary  capacity  at>|be 
time  of  the  execution  at  ner  will. — In  re 
Knight's  Will,  150  N.  Y.  8.  137. 

While  a  deathbed  will  is  subjected  to  closer 
scrutiny  than  others,  proofs  of  physical  weak- 


ness, followed  by  a  will  made  near  death,  art 
alone  insufBcient  to  establish  testamentary  in- 
capacil7. — Id. 

rV.   REQUISITES    AKD    VAIXDITT. 
(C)   ExecatiOB. 

gill  (N.Y.Sur.)  Where  it  is  suggested  in 
testatrix's  presence  that  her  hand  be  guided 
by  one  of  the  attesting  witnesses  in  the  writing 
of  her  signature,  and  testatrix  gives  her  tacit 
consent  to  sncb  assistance,  this  constitutes  a 
sufficient  "direction,"  within  Decedent  Estate 
Law,  i  22.— In  re  Knight's  WiU,  150  N.  Y.  S. 
137. 

That  testatrix's  hand,  with  her  tacit  consent, 
is  guided  by  a  subscribing  witness  in  the  mak- 
ing of  her  signature,  does  not  prevent  the  "sub- 
scription" from  being  hers,  within  Decedent  Es- 
tate Law,  g  22.— Id. 

gill  (N.Y.Sur.)  The  signature  of  testator 
beneath  the  attestation  dause  is  a  sufficient 
compliance  with  Decedent  Estate  Law,  g  21.— 
In  re  Busch's  Will,  150  N.  Y.  S.  419.  i 

g  120  (N.Y.Sur.)  That  witnesses  attesting  a 
will  were  summoned  by  a  legatee,  and  not  by 
testatrix,  was  not  a  fatal  defect,  where  the  tes- 
tatrix requested  the  witness  to  sign  as  such.— 
In  re  Herrmann's  Will,  150  N.  Y.  S.  lia 

g  125  (N.Y.Sur.)  An  attempted  addition  to  a 
will  held  inoperative,  where  it  was  not  executed 
as  required  by  Decedent  Estate  Law,  g  21.— In 
re  Hildenbrand's  Will,  150  N.  Y.  S.  1067. 

(F)   Histake,  ITndne  Inflnenee.  and  Fraad. 

§  155  (N.Y.Sur.)  Undue  influence  in  a  pro- 
bate proceeding  is  a  special  plea,  distinct  from 
fraud  and  duress,  and  may  be  established  by 
proof  of  any  set  of  circumstances  showing  coer- 
cion, which  subverts  the  free  action  of  the  tes- 
tator in  the  disposition  of  his  property.— In  re 
Herrmann's  WUl,  150  N.  Y.  S.  118. 

The  word  "coerced,"  as  used  in  testamentary 
law,  involving  the  execution  of  a  will,  means 
any  pressure  by  which  testator's  action  is  re- 
strained against  bis  free  will  in  the  execution 
of  his  testament. — Id. 

§155  (N.Y.Sur.)  "Urgency"  to  make  a  will  is 
different  from  coercion  to  make  a  will  in  a  vf^- 
ticular  manner,  which  is  "undue  influence."— 
In  re  Knight's  Will,  150  N.   Y.   S.  137. 

g  161  (N.Y.Sur.)  A  testament  which  results 
from  fraud  or  force  of  an^  kind  is  in  general 
invalid,  though  it  will  not  invalidate  the  whole, 
if  it  clearly  only  applies  to  a  portion. — In  re 
Herrmann's  Will,  150  N.  Y.  a  118. 

§163  (N.Y.Sur.)  The  burden  of  proving  undue 
influence  and  conspiracy,  alleged  as  grounds 
for  denial  of  probate  of  a  will,  is  on  the  con- 
testants, which  burden  does  not  shift.— In  re 
Herrmann's  Will,  150  N.  Y.  S.  118. 

§  163  (N.Y.Sur.)  Where  a  will  is  contested  on 
the  ground  of  undue  influence,  the  burden  is  on 
the  contestants  to  establish  their  contention,— 
In  re  Knight's  WUl,  150  N.  Y.  S.  137. 

§  164  (N.Y.Sur.)  On  an  issue  of  undue  in- 
fluence, testatrix's  prior  testaments  are  admissi- 
ble.—In  re  Herrmann's  Will,  150  N.  Y.  S.  118. 

Evidence  of  testatrix's  manner  of  life  and  her 
relations  with  those  accused,  together  with 
the  declarations  of  the  latter,  though  not  a 
part  of  the  res  gestse,  are  admissible.— Id. 
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S  165  (N.T.Sac)  On  an  issue  of  undue  influ- 
ence, all  actions  and  declarations  of  testatrix, 
from  which  her  state  of  mind  may  loe  inferred 
at  the  time  of  the  testamentary  act,  are  ad- 
missible.—In  re  Herrmann's  Will,  150  N.  T.  S. 

xas. 

On  an  issue  of  undue  influence  in  a  will  con- 
teat,  testatrix's  declarations,  though  not  proof 
of  the  fact  stated,  nor  of  any  weight  as  proof 
of  undue  influence,  are  comi>etent  to  show  her 
state  of  mind.— Id., 

S  166  (N.y.Sur.)  Undue  influence  may  be 
proved  by  indirect  or  circumstantial  evidence. 
—In  re  Herrmann's  WiU,  150  N.  Y.  S.  118. 

On  an  issue  of  undue  influence  in  the  execu- 
tion of  a  will,  evidence  that  one  of  the  witness- 
es, on  being  called,  induced  testatrix  to  insert  a 
legacy  for  a  hospital  in  which  he  was  interested, 
was  cogent  proof  that  she  was  easily  suscepti- 
ble of  undue  influence. — Id. 

Evidence  that  certain  persons  misrepresent- 
ed to  testatrix  that  her  prior  will  had  left  all 
her  property  to  two  legatees,  and  that  to  sub- 
stantiate such  representation  they  caused  addi- 
tional sheets  to  be  inserted  in  the  old  will,  held 
suflicient  to  establish  undue  influence.— Id. 

i  166  (N.Y.Sur.)  Where  a  will  is  contested 
on  the  ground  of  undue  influence  by  innocent 
ngents  deriving  no  benefit  from  their  acts,  the 
proof  to  establish  undue  influenc(>  must  be  of 
.1  high  order.— In  te  Knight's  Will,  160  N,  X. 
S.  137. 

Evidence  in  a  will  contest  liel4  insufficient  to 
show  that  the  execution  of  the  will  was  procur- 
ed by  undue  influence.— Id. 

(O)  ReTocmtlon  and  ReTlval. 

g  174  (N.Y.Sur.)  An  attempted  revocation  of 
a  paragraph  of  a  will  by  marking  it  "Canceled," 
a  method  not  authorized  by  Decedent  Estate 
I^aw,  §  34,  held  ineffective. — In  re  Hildenbrand's 
Will,  150  N.  Y.  S.  1067. 

V.  PBOBATE,   ESTABI.ISHMXIN'T, 

AND  AinrUX.M£ITT. 
(A)  ProbKte   and   ReToeatlon    in    General. 

§215  (N.Y.Sur.)  On  the  probate  of  a  will, 
the  surrogate  will  not  decide  whether  testatrix 
made  the  most  equitable  will  poesible,  or  the 
will  which  the  surrogate  woold  have  made  if 
in  the  same  position.— In  te  Robinson's  Will, 
150  N.  Y.  S.  115. 

$219  (N.Y.Sup.)  An  executor  named  in  a 
will  is  entitled  to  demand  its  admission  to  pro- 
bate on  due  proof  of  valid  execution. — In  re 
Dunham's  Will,  150  N.  X.  S.  692. 

(H)  BTldenee. 

§288  (N.Y.Snr.)  One  seeking  to  probate  an 
instrument  as  the  will  of  a  decedent  baa  the 
burden  of  proving  satisfactorily  that  the  in- 
strument propounded  was  in  fact  the  last  will 
and  testament  of  the  alleged  testatrix. — In  re 
Herrmann's  Will,  150  N.  Y.  S.  118. 

§  288  (N.Y.Sur.)  A  will  is  presumed  to  express 
the  testatrix's  real  intention.— In  re  Knight's 
Will,  150  N.  Y.  S.  1.37. 

f,  289  (N.Y.Sur.)  Under  Decedent  Estate  Ijsw, 
i  22,  the  burden  was  on  proponents  to  show  in 


the  flrst  instance  that  a  will  offered  for  pro- 
bate was  sutMcribed  by  testatrix  or  by  another 
at  her  request— In  re  Knight's  Will,  150  N.  Y. 
S.  137. 

VI.  CONSTRUCTION. 

(B)   DeslKUatloB    of    Devisees    and    I^esa- 
tees  and  Their  Respective  Sharen. 

S  498  (N.Y.)  "Issue"  held  to  include  descend- 
ants in  any  degree. — In  re  Farmers'  liOan  & 
Trust  Co.,  107  N.  E.  340,  213  N.  T.  168. 

That  "issue"  is  used  in  antithesis  to  "parenf ' 
held  not  conclusive  that  it  means  children, 
though  to  be  given  consideration. — Id. 

§  525  (N.Y.)  Where  trustees  agreed  to  pay  the 
estate  interest  on  amounts  paid  them  as  lega- 
tees, and  the  Surrogate's  Cfourt  confirmed  the 
payment  to  them  and  the  interest  charge  there- 
on, they  must  be  sustained  together,  and  the  in- 
terest charge  binds  the  representatives  of  the 
trustees  on  final  division  of  the  estate,  as  an  eq- 
uitable obligation.— In  re  Watson,  107  N.  E. 
338,  203  N.  Y.  177. 

S  527  (N.Y.)  Where  trustees,  as  permitted,  who 
were  among  the  residuary  legatees,  paid  them- 
selves out  of  the  personal  estate  their  shares  as 
legatees  in  the  whole  estate,  before  the  sale  of 
the  real  estate,  to  the  detriment  of  other  lega- 
tees, they  were  bound,  in  equity,  to  adjust  the 
inequality,  which  they  properly  did  by  paying 
interest  on  the  advancements. — In  re  Watson, 
107  N.  B.  338,  213  N.  X.  177. 

i  53 1  (N.Y.)  Under  will .  giving  property  in 
trast  for  granddaughter  with  remainder  to  issue, 
held,  that  the  issue  took  per  stirpes  and  not 
per  capita.— In  re  Farmers'  Loan  &  Trust  Co., 
107  N.  E.  340,  213  N.  Y.  168. 

Under  will  giving  property  to  children  and  if 
the^  died  before  the  division  of  the  estate  to 
their  issue,  if  any,  to  take  "equally,"  held, 
that  the  issue  took  per  stirpes  and  not  per 
capita.— Id. 

(F)  Veated  or  Contlnarent  Estate*  and  In- 
terests. 

f634  (N.Y.Sup.)  Will  construed,  and  held. 
that  thte  testator's  children  took,  in  view  of 
Real  Property  Law,  $  37,  an  estate  in  expec- 
tancy, which  night  be  divested  upon  the  hap- 
pening of  certain  contingencies. — Adami  v. 
Gercken.  150  N.  X.  S.  8. 

$634  (N.X.Sup.)  A  will  construed,  and  held, 
that  the  residue  of  the  estate  bequeathed  in 
trust  for  the  benefit  of  E.,  with  remainder  to 
her  children,  vested  and  passed  on  the  death 
of  E.  to  the  legatees  under  her  will,  or  the  next 
of  kin  of  her  children,  they  having  predeceased 
her,  rather  than  to  the  heirs  at  law  of  the  origi- 
nal testatrix.— Fulton  Trust  Co.  of  New  Xork 
V.  Phillips.  150  N,  X.  S.  335. 

(B)  Bstates  In  Trast  and  PoTrers. 

8  672  (N.Y.Sur.)  A  will  construed,  and  held 
to  disclose  an  intention  to  create  a  trust,  though 
the  words  "trust"  and  "tnistpe"  were  not  used. 
—In  re  Campbell's  Will,  150  N.  X.  S.  416. 

I  684  (N.Y.Sup.)  Directions  of  testator  to  cre- 
ate a  trust  fund  to  produce  a  specified  income 
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ktid  to  require  a  payment  of  the  specified  sum 
without  deduction  for  an  amortisation  fund, 
where  the  funds  were  invested  in  cecurities  pur- 
chased at  a  premium,  but  suffioicat  only  to 
produce  a  specified  income. — Kemp  t.  Mac- 
ready,  150  N.  T.  S.  6ia 

$686  (K.T.Sap.)  Where  testator  created  a 
trust  for  the  support  of  bis  children  until  the 

younRest  surviving  child  should  become  21  or 
should  be  self-supporting,  the  trust  should  be 
construed  as  limited  to  the  majority  or  earlier 
death  of  the  youngest  child  surviving  the  testa- 
tor and  valid.— Boecher  v.  Smada  Realty  Co., 
150  N.  Y.  S.  263. 

(D  Actions  to  CoBstnie  Wills. 

{695  (N.Y.Sur.)  The  Surrogate's  Court  will 
not  entertain  a  petition,  under  Code  Civ.  Proc. 
f  2615,  by  executors  and  testamentary  trustees 
for  construction  of  the  will  before  final  ac- 
counting, where  construction  is  sought  merely 
for  the  purpose  thereof. — In  re  Harden's  Kstate, 
150  N.  X.  S.  743. 

i702  (N.Y.Sur.)  Objection  that  there  is  no 
ground  for  interposition  of  the  Surrogate's 
Court  may  be  made  on  return  of  the  citation,  or 
at  the  hearing,  on  petition  nnder  Code  Civ. 
I'roc.  f  2615,  for  construction  of  a  will  by  such 
rourt— In  re  Harden's  Estate,  150  N.  Y.  S. 
743. 

§704  (N.Y.Sur.)  Under  Code  Civ.  Proc.  { 
2510,  subd.  8,  where  a  party  taking  under  a 
will  has  a  right  to  try  his  title  by  jury,  the 
Surrogate's  Court  cannot,  under  section  2538, 
without  his  consent,  determine  validity  of  tes- 
tamentary disposition.— In  re  Harden's  Estate, 
150  N.  Y.  S.  743. 


VII.   RIGHTS  AMD  LIABIUTIIiS  OF 
DEVISEES   AND   LEGATEES. 

(A)  Nature   of   Title   ana    Riclita   in    Gen- 

eral. 

(712  (N.Y.Sup.)  Legacies  to  witnesses  are 
avoided  under  Decedent  Estate  Law,  §  27,  where 
the  will  could  not  have  been  proved  without 
their  testimony.— Orth  v.  Kaesche,  150  N.  Y.  S. 
957. 

(B)  Specific,    Demonatratlve,  and   General 

Devlsea  and  Bequest*. 

§  754  (N.Y.Sup.)  In  case  of  a  specific  legacy 
of  a  mortgage,  the  legatee  cannot  require  pay- 
ment of  the  amount  thereof  out  of  the  general 
estate,  where  testatrix  did  not  own  the  mort- 
gage at  her  death. — In  re  Solomon,  150  X.  Y.  S. 
8:i5. 

The  bequest  of  a  bond  and  mortgage  on  speci- 
fied property  held  a  specific  legacy. — Id. 

That  testatrix  devised  a  specific  mortgage 
which  she  never  owned  does  not  show  intent 
that  tlie  amount  thereof  should  be  paid  from 
the  general  estate. — Id. 

$  754  (N.Y.Sur.)  Clause  of  a  will  held  a  mere 
residxiary  clause,  and  not  a  specific  gift  to  the 
residuary  legatees  of  a  lapsed  legacy,  etc.,  so  as 
to  give  them  preference  over  unpaid  general  leg- 
atees.—In  re  Avery,  150  N.  Y.  S.  429. 


WITNESSES. 

See  Depositions;   Evidence;   Wills,  {{  120,  712. 

HI.  EXAMIMATIOIf. 

(B)   Cross-Bxamlnatlon   and  Re-Examlna- 
tloa. 

(268    (N.Y.Sur.)    Where    an    attorney    who 

drew  a  will  in  controversy  volunteered  that  he 
had  been  charged  with  crime,  a  question,  asked 
him  on  cross-examination,  whether  he  had  been 
indicted,  was  proper. — In  re  Herrmann's  Will, 
150  N.  Y.  S.  118. 

$  275  (N.Y.Sup.)  In  a  personal  injury  action, 
where  plaintiff  claimed  that  an  order  which  he 
overheard  was  negligent,  because  it  was  either 
capable  of  being  misunderstood  or  required  the 
doing  of  an  act  which  placed  him  in  a  position 
of  danger,  he  may  be  cross-questioned  as  to 
how  he  understood  the  order. — Landy  v.  Qoetz, 
150  N.  Y.  S.  102. 

(O)  PrtTlleve  o<  Wltnesa. 

S294  (N.Y.Sup.)  In  an  action  for  loss  of  a 
shipment,  questions  on  cross-examination  as  to 
the  cost  of  production  of  goods  required  to  be 
replaced  held  not  to  be  evaded  by  the  privilege 
of  "trade  secrets." — James  R.  Kaiser,  Inc.,  v. 
Fuller  Express  Co.,  150  N.  Y.  S.  074. 

XV.   CREDIBIUTT,   mPEACHMENT, 
CONTBADldlON.  AND  COR- 
ROBORATION. 
(O   Interest  and   Bias  of  ^^Itaeas. 

(  367  (N.Y.Sup.)  Testimony  of  witnesses  who 
were  employed  to  detect  violations  of  the  liquor 
law  is  not  unbiased. — In  re  Burlie,  150  N.  Y. 
S.  1. 

WOODS  AND  FORESTS. 

See  Stipulations,  $  14. 

i  8  (N.Y.)  Where  the  people  claimed  certain 
land  OS  part  of  a  forest  preserve,  and  sued  to 
determine  the  title,  a  compromise  by  which  the 
state  acquired  title  to  the  land,  and  defendants 
were  granted  the  right  to  remove  timber,  under 
Laws  18!)7,  c.  220,  {  20,  as  amended  by  Laws 
189S,  c.  135,  and  Laws  1801,  c.  94,  held  viola- 
tive of  Const,  art.  7,  (  7,  and  void. — People  v. 
Santa  Clara  Lumber  Co.,  100  N.  E.  927,  213  N. 
Y.  61. 

The  people,  having  compromised  a  suit  to  de- 
termine the  title  to  certain  timber  land  within 
a  forest  preserve  by  granting  to  defendants 
the  right  to  cut  certain  timber  therefrom  in 
consideration  of  the  transfer  of  the  fee,  held 
not  estopped  to  thereafter  allege  that  the  set- 
tlement was  violative  of  Const,  art.  7,  {  7. — Id. 

WORDS  AND  PHRASES. 

"Abandonment." — In  re  Ludlow  Ave.  and  Whit- 
lock  Ave.  in  City  of  New  York  (N.  Y.  Sup.) 
150  N.  Y.  S.  256. 

"Access  to  an  underground  sewer." — Heyman  v. 
Biggs  (N.  Y.  Sup.)  150  N.  Y.  S.  246. 

"Accomplice."— People  T.  Sweeney,  106  N.  E. 
913,  213  N.  Y.  37. 

"Across,  along,  and  upon." — Brooklyn  Heights 
R.  Co.  v.  Steers,  106  N.  E.  819,  213  N. 
X.  76. 


Digitized  by 


Google 


119t 


INDBX-DIOEST 


■Wmtd»  and  PhmM* 


"Action  on  contract  of  Conditional  sale."— Sea- 

bott  T.  John  Wanamaker,  New  York  (N.  Y. 

Sup.)  160  N.  Y.  B.  228. 
"Action  on  implied  contract." — Seabott  v.  John 

Wanamaker,  New  York  (N.  Y.  Snp.)  ISO  N. 

T.  a.  228. 
"Actnally  owing."— Strauss  ▼.  Morrison  (N.  Y. 

Slip.)  150  N.  Y.  S.  587. 
"Additional  burden."- In  re  Ely  Ave.  In  City 

of  New  York  (N.  Y.  Sup.)  160  N.  Y.  S.  608. 
"Additional  shares  of  stock."— Guaranty  Trust 

Co.  of  New  York  v.  Autosales  Gum  &  Choca- 

late  Co.  (N.  Y.  Sup.)  150  N.  Y.  S.  832. 
"Allegation."— Pullen  t.  Seaboard  Trading  Co. 

(N.  Y.  Sup.)  lf>0  N.  Y.  S.  719. 
"Assessment    roll."— Smith    v.    Hedges    (N.    Y. 

Sup.)  150  N.  Y.  S.  809. 
"Baggage."— Weinberg  t.   Compagnle   GSnerale 
Transatlantique  (N.  Y.  Sup.)  160  X.  Y.  S. 

1020. 
"Building    commenced."— People    ex    rel.    New 

York  Cent.  &  H.  H.  R.  Co.  v.  Purdy  (N.  IT. 

Sup.)  150  N.  Y.  S.  896. 
"Basinesa  enterprise."- In  re  Montague  Street 

in  Borough  ol  Brooklyn  in  City  of  New  York 

(N.  Y.  Sup.)  150  N.  Y.  S.  382. 
"Calculate." — Oneida     Community     v.     Oneida 

Game  Trap  Co.  (N.  Y.  Sup.)  150  N.  Y.  S. 

918 
"Candidate."— In  re  Delta  (N.  Y.  Sup.)  150  N. 

Y.  S.  43. 
"Capital  and  credit  rating  other  than  as  speci- 
fied   in    the    above    schedule."— Paskusz    v. 

Philadelphia  Casualty  Co.  (N.  Y.)  106  N.  E. 

749  213  N.  Y.  22 
"Coer(id."— In  re  Hermana'g  Will  (N.  Y.  Sur.) 

150  N.  Y,  S.  118. 
"Common-law  larceny." — People  v.  Johnson  (N. 

Y.  Sup.)  150  N.  Y.  S.  881. 
"CondemDation."— Jackson  v.  State  (N.  Y.)  106 

N.  B.  758,  21»  N.  Y.  34. 
"Conditional  claim."— In  re  Emmet  (N.  Y.  Sup.) 

150  N.  Y.  S.  260. 
"Construction    of  a   building."— People  ex   rel. 

New  York  Cent.  &  H.  B.  R.  Co.  v.  Purdy 

(N.  Y.  Snp.)  150  N.  Y.  S.  896. 
"ContinRent  claim."— In  re  Emmet  (N.  Y.  Sup.) 

150  N.  Y.  S.  260;  In  re  Empire  State  Sure- 
ty Co.,  Id.  567. 
"Control."— City  of  Newburgh  v,  Dickey  (N.  Y. 

Snp.)  150  N.  Y.  S.  175. 
"Culpable     negligence." — Adamson     v.     Green- 
Wood  Cemetery  (N.  Y»  Sup.)  150  N.  Y.  S. 

467. 
"Cupola."— Smith  v.  New  York  Cent  &  H.  R. 

R.  Co.  (N.  Y.  Sup.)  150  N.  Y.  S.  233. 
"Direction."-In  re  Knight's  Will  (N.  Y.  Sur.) 

150  N.  Y.  S.  137. 
"Dower."— Rumsey  v.  Snllivan  (N.  Y.  Sup.)  150 

N.  Y.  S.  287. 
"Due   and  owing."— Ellis  r.   Chapman   (N.   Y. 

Sup.)  150  N.  Y.  S.  673. 
"Earnings  for  personal  services." — In  re  Teelon 

(N.  Y.  Co.  Ct.)  150  N.  Y.  S.  729. 
"Elective  officer."— In   re   Delta   (N.    Y.    Sup.) 

150  N.  Y.  S.  43. 
"Equally."— In  re  Farmers'  Tx)an  4  Trust  Co. 

(N.  Y.)  107  N.  E.  340,  213  N.  Y.  168. 
"Estate."— In  re  Zborowski's  Estate  (N.  Y.)  107 

N.  E.  44,  213  N.  Y.  100. 


"Final  judgment."— Cohen  v.  Warden  of  Work- 
house (N.  Y.  Snp.)  150  N.  Y.  S.  596. 
"Finances." — City  of  Newburgh  v.  Dickey   (N, 

y.  Sop.)  150  N.  Y.  8.  175. 
"For  the  purposes  of  this  article." — People  ex 

reL  Frost  v.  Woodbury,  106  N.  E.  932,  213 

N.  Y.  51. 
"Grand  jury."— People  v.  Sweeney,  106  N.  E. 

913.  213  N.  Y.  37. 
"HabitatioB."-Ooodhue  T.  Pennell  (N.  Y.  Sup.) 

150  N.  Y.  S.  435. 
"Homicide." — Lichtenstern     v.     Aucnsta-Aiken 

Ry.  &  Electric  Corporation  (N.  Y.  Sup.)  150 

N.  Y.  S.  902. 
"Inchoate  right  of  dower." — ^Rumsey  v.  Sullivan 

(N.  Y.  Sup.)  ISO  N.  Y.  8.  287. 
"Independent  candidate."— In  re  Deitz  (N.   Y. 

Sup.)  150  N.  Y.  S.  43. 
"Infant." — Anderson  v.  Anderson  (N.  Y.  Sup.) 

160  N.  Y,  S.  859. 
"Injury    to   property."- Lord    Electric    Co.    v. 

Barber  Asphalt  Fnving  Co.  (N.  Y.  Sup.)  150 

N.  Y.  S.  1000. 
"Intangible  property."— In  re  Wright's  Estate 

(N.  Y.  Sup.)  ItiO  N.  Y.  S.  517. 
"Interested   person."— Goodhue   v.    Pennell    (N. 

Y.  Sup.)  150  N.  Y.  8.  435. 
"Invention." — Klauder-Weldon    Dyeing    Maeh. 

Co.  V.  Weldon    (N.  Y,  Sup.)  160  N.  Y.  S. 

273. 
"Issue."— In   re   Farmers*   Loan  &   Trust   Co. 

(X.  Y.)  107  N.  E.  340,  213  N.  Y.  168. 
"Jobber." — WasoerStrom    v.    Cohen.    Frank    & 

Co.  (N.  Y.  Sup.)  160  N.  Y.  S.  638. 
"Judgment." — Cohen  v.  Warden  of  Workhouse 

(X.  Y.  Sup.)  150  N.  Y.  S.  606. 
"Judgment  by  default."— Sauerbrunn  t.  Hart- 
ford Life  Ins.  Co.  (N.  Y.  Snp.)  160  N.  Y.  S. 

10:i9. 
"Judicial  proceeding." — Williams  v.  New  York 

Herald  Co.  (N.  Y.  Snp.)  150  N.  Y.  S.  838. 
"Legitimate  child."— Carpenter  v.  Buffalo  Gen- 

ernl   Electric  Co.   (N.  Y.)   106  N.  E.  1020, 

213  N.  Y.  101. 
"Liability. "—In   re    Empire   Stsrte   Surety    Co. 

(X.  Y.  Sap.)  150  N.  Y.  S.  567. 
"Lines    extended." — Smltb    v.    Hedges    (N.    Y. 

Sup.)  150  X.  Y.  S.  890. 
"Main."— Bradley   v.  Village  of   Union   (S.  Y. 

Sup.)  150  X.  Y.  S.  107. 
"ManaRe." — City  of  Newburgh  v.  Dickey  (N.  Y'. 

Sup.>  1.50  N.  Y.  S.  175. 
"Manufacturer." — Wasserstrom  v.  Cohen,  Frank 

&  Co.  (N.  Y.  Sup.)  150  N.  Y.  S.  63a 
"Marriage." — Levey  v.  Levey  (N.  Y.  Sup.)  150 

N.  Y.  S.  610. 
"Mechanical    contrivance." — Fuller   v.    Mnlcahy 

&  Gibson  (N.  Y.  Sup.)  150  N.  Y.  S.  I(i4. 
"Money  paid  into  court." — Henkel  v.  Carnegie 

Trust  Co.  (N.  Y.)  107  N.  E.  346,  213  X.  Y. 

185. 
"Municipal  purpose." — ^In  re  Montague  Street  in 

Borough  of  Brooklyn  in  City  of  New  York 

(N.  Y.  Sup.)  150  N.  Y.  S.  3&. 
"Necessary."— People   ex   rel.   Frost  v.   Wood- 
bury, 106  N.  E.  932,  213  N.  Y.  61. 
"Necessary  expenses  for   the   purposes  of  this 

article.  —People  ex  rel.  Frost  v.  Woodbury, 

106  N.  E.  932,  213  N.  Y.  51. 
"Necessity." — Oneonta    Light   &    Power   Co.    v. 

Schwarzenbach  (N.  Y.  Sup.)  150  N.  Y.  S.  7G. 
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"Next  of  kin.**— Carpenter  ▼.  Buffalo  General 

Electric  Co.   (N.  Y.)  106  N.   E.  1026,  213 

N.  X.  101. 
"One  private  dwelling  honse.*'— Kalb  v.  Mayer 

(N.  Y.  Sup.)  150  N.  Y.  S.  94. 
"Opinion." — Cohen    v.    Warden    of   Workhouse 

(N.  Y.  Sup.)  150  N.  Y.  S.  596. 
"Or."— Shipley   Construction   &  Supply   Co.  v. 


Mager  (N.  Y.  SupO  150  N.  Y.  S.  969. 
"Party  candidate."— In         "~  ' 
150  N.  Y.  S.  43. 


re  Deitz  (N.  Y.   Sup.) 


"Passive  naked  trust." — ^In  re  Campbell's  Will 

(N.  Y.  Sur.)  150  N.  Y.  S.  416. 
"Pending  proceeding." — In   re   lovinella's   Will 

(N.  Y.  Sup.)  150  N.  Y.  S.  689. 
"Person."- People  v.  Kimmel  (N.  Y.  Sup.)  150 

N.  Y.  S.  811. 
"Police  power."— People  v.  Crane  (N.  Y.  Sup.) 

150  N.  Y.  S.  933. 
"Practice." — In  re  Cunningham's  Estate  Of.  Y. 

Sur.)  150  N.  Y.  S.  431. 
"Private  dweUing." — Qoodhue  v.  Pennell  (N.  Y. 

Sup.)  150  N.  Y.  S.  435. 
"Privileges   and    immunities." — People   v.   Gris- 

wold,  106  N.  E.  929,  213  N.  Y.  92. 
"Property."— In  re  Zborowski's  Estate  (N.  Y.) 

107  N.  E.  44,  213  N.  ^.  109. 
"Public  use." — Oneonta  Light  &  Power  Co.  v. 

Schwarzenbach  (N.  Y.  Sup.)  150  X.  Y.  S.  76. 
"Real   property." — In  re  Incorporation  of  Vil- 
lage of  Oriskany  (N.  Y.  Co.  Ct.)  150  N.  Y.  S. 

724. 
"Resulting." — Adamson    v.    Green-Wood    Ceme- 
tery (N.  Y.  Sup.)  150  N.  Y.  S.  467. 
"Scaffold." — Erickson    v.    Bradley    Contracting 

Co.  (N.  Y.  Sup.)  150  N.  Y.  S.  160. 
"Service   pipe."— Bradley  v.    Village  of   Union 

(N.  Y.  Sup.)  150  N.  Y.  S.  107. 
"Short   service  car." — Goodman   v.    New   York 

Rys.  Co.  (N.  Y.  Sup.)  150  N.  Y.  S.  702. 
"Street  purpose."- In   re   Montague    Street   in 

Borough  of  Brooklyn  in  City  of  New  York 

(N.  Y.  Sup.)  150  N.  Y.  8.  382. 
"Subscription."— In    re   Knight's   Will    (X.   Y. 

Sur.)  150  N.  Y.  8.  137. 
"Such."— Cohen  v.  Warden  of  Workhouse  (N. 

Y.  Sup.)  150  N.  Y.  S.  596. 
"Taxpayer."— Smith  v.  Hedges  (N.  Y.  Sup.)  150 

N.  Y.  S.  899. 
"Testamentary  capacity."— In  re  Knight's  Will 

(N.  Y.  Sur.)  150  N.  Y.  S.  137. 


"Troat  fond."— Curran  t.  Oppenbeimer  (N.  T. 

Sup.)  150  N.  Y.  S.  369. 
"Undue  influence."— In  re  Hermann's  Will  (N. 

Y.  Sur.)  150  N.  Y.  S.  118;   In  re  Knighfs 

WUl.  Id.  137. 
"Urpency."— In  re  Knight's  WiU   (N.  Y.  Sur.) 

150  N.  Y.  S.  137. 
"Used  or  disposed  of."— Kirshman  v.  Crawford- 

Plummer  Co.  (N.  Y.  Sup.)  150  N.  Y.  S.  88tk 
"Vagrant."— Tenement    House    Department    of 

City  of  New  York  v.  McDevitt  (N.  Y.  Sup.) 

150  N.  Y.  S.  583. 
"Written  lines."- Smith  y.  Hedges  (N.  X.  Sup.) 

150  N.  Y.  S.  809. 

WORK  AND  LABOR. 

See   Mechanics'    Liens;    Physicians   and    Sur- 
geons, i  22. 

§  24  (N.Y.Sup.)  Where,  in  an  action  on  a 
quantum  meruit  for  services,  defendant  admit- 
ted their  rendition  and  failed  to  deny  their  al- 
leged reasonable  value,  but  pleaded  that  they 
were  rendered  under  a  contract,  it  was  entitled 
to  introduce  the  contract  in  diminution  of 
plaintiff's  claim  of  value. — Evans  v.  Asch^r  De- 
tective Agency  and  New  York  Harbor  Patrol, 
150  N.  Y.  S.  21. 

§29  (N.Y.Snp.)  In  an  action  to  recover  for 
work  and  labor  performed  and  materials  fur- 
nished, held  error  to  dismiss  the  complaint  on 
the  ground  that  defendants  wore  entitled  to  a 
credit  in  excess  of  the  amount  owed  to  plaintiff. 
— Naylor  &  Newton  v.  Cutler,  150  N.  Y.  S.  455. 

WORKMEN'S  COMPENSATION  ACTS. 

See  Insurance,  8  181. 

WRITS. . 

See  Attachment;    Certiorari;    Execution;   Ha- 
beas Corpus;    Injunction;    Mandamus. 

WRONGFUL  DEATH. 

See  Death. 

YEAR. 

See  Landlord  and  Tenant. 
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